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SHOwmo  m  what  volumes  of  this  series  the  cases 

REPORTED  IN  THE    SEVERAL  VOLUMES  OP  OFFICIAL 
REPORTS  MAY  BE  FOUND. 


State  reports  ue  In  iMurentheses,  and  the  numbers  of  tbli  series  In  bold-faced  flgmrea. 

Alabama.  —  (83)  8;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  88;  (98)  39;  (99) 

42;  (100,  101)  46;  (102)  48;  (103)  49. 
Aekansas.  — (48)  3;   (49)  4;  (50)  7;    (51)   14;  (52)  20;  (53)  22;  (54)  26; 

(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46. 
California.  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;   (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33; 

(98)  35;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)  45;  (106)  46;  (107)  48;  (108)  49;  (109)  50. 
COLOKADO.— (10)  3;   (11)  7;  (12)  13;  (13)  16;  (14)  20;   (15)  22;   (16)  25; 

(17)  81;  (18)  36;  (19)  41;  (20)  46. 
Connecticut.  — (54)  1;  (55)   3;  (56)  7;   (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50. 
Delawarb.  —  (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.)  43. 
Florida.- (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48. 
Georgia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  32;   (90)  35;  (91,  92,  93)  44; 

(94)  47. 
Idaho.  —  (2)  85. 
Illinois.— (121)  2;  (122)  3;   (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)  15;  (129)  16;  (130)  17;  (131)   19;  (132)   22;   (133,   134)  23;  (135) 

25;   (136)  29;   (137)  31;  (138,  139)  82;  (140,  141)  83;  (142)  84;  (143, 

144,  145)  86;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 

(154)  45;  (153,  155)  46;  (156)  47;  (157)  48;  (158)  49;  (159)  50. 
Indiana.— (112)  2;  (113)  8;  (114)  5;   (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;  (129)  28;  (130)  80;  |(131)  81;  (1.32)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  48;   (137)  45;    (138)  46;   (139)  47;   (140)  49;  (1,  2,  3, 

Ind.  App.;  141)50. 
Iowa.  — (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  81;  (83)  32;  (84)  35;  (85)  89;  (86)  41;  (87)  43;  (88)  46; 

IRQ  on^  Aft 


(89,  90)  48. 


Schedule. 


KA5SAS.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  21; 

(46)  83;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49. 
K«J<Tt7CKT.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26;  (90)  29: 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49. 
LouisiA}«A.  — (39  La.  Ann.)  4;  (40  L&.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (46, 

47  La.  Ann.)  49. 
MAI5K.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)83;  (84)  30;  (85)35;  (86)  41; 

(87)  47. 


ssACUCSB-rra.— (145)1;  (14B)4;  (147)  »;  (148)  1»;  (14a)  14;  (150)16;  (lol) 
21;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 
(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  ( 164)  49. 

MiCHiOAW.—  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 
(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (SO)  80;  (81, 
82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30;  (92) 
31;  (93)  38;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (lOU)  43; 
(101)  45;  (102)47;  (103)  60. 

MiUNESOTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51,  52) 
88;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50. 
.(65)  7;  (66)  14;  (67)  19;  (6S)  84;  (69)  30;  (70)  35;  (71)  48; 


(16)60. 
Nebrahka.  —  (22)  3;  (23.  24)  8;  (25)  18;  (26)  18;  (27)  SO;  (28.  29)  86;  (30) 
87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;   (38)  41; 
(39.  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50. 


N.  J.  L)  44;  (52  N.  J.  Eq.)  46. 
New  York.  — (107)  1;  (108)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)12;  (116.   117)16;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  20;  (124.   125)   21;  (126)  22;    (127)  84;   (128,   129)  86;  (l.-W. 

131)27;  (132.133)88:  (134)30;  (135)31;  (136)38;  (1.37)33;  (138)34'; 

(139)86;  (140)  87;  (141)  38;  (142)  40;  (143)  42;    (144)  48;  (146)  46; 

(146)  48:  (147)  49. 
North  Caroli!«a.  —  (97,  98)  2;  (90.  100)  6;  (101)9;  (102)  11;  (10.3)  14;  (104) 

17:  (10r))18:  (100)19:  (107)88:  (10^83:  (IW)  86;  (110)28;  (111)88) 

(112)84;  (113)87;  (114)41;  (115)44;  (116)47. 


SCHEDULB.  9 

North  Dakota.  —(1)  26;  (2)  33;  (3)  44;  (4)  60. 

Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  OUo  Si)  20| 

(49  Ohio  St.)  84;  (60  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49. 
Oreoon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  SO;  (20)  28;  (21)  88;  (22) 

29;  (23)  87;  (24)  41;  (25)  42;  (26)  46;  (27)  60. 
PiNNSYLYAyiA.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  Si)  14;  (128,  129  Pa.  Si)  15;  (130,  131  Pa.  Si)  17; 

{1S2,  133.  134  Pa.  Si)  19;  (135,  136  Pa.  Si)  20;  (137,  138  Pa.  Si)  21; 

(139, 140,  141  Pa.  Si)  23;  (142,  143  Pa.  Si)  24;  (144,  145  Pa.  Si)  27; 

(146  Pa.  Si)  28;  (147,  150  Pa.  Si)  80;  (151  Pa.  Si)  31;  (148  Pa.  Si)< 

83;  (149.  152,  153  Pa.  Si)  84;  (154,  155  Pa.  Si)  35;  (156  Pa.  Si)  36; 

(157  Pa.  Si)  87;  (158  Pa.  Si)  38;  (159  Pa.  Si)  39;  (160  Pa.  Si)  40; 

(161  Pa.  Si)  41;  (162  Pa.  Si)  42;  (163  Pa.  Si)  48;  (164,  165  Pa.  Si)  44; 

(166  Pa.  Si)  45;  (167  Pa.  Si)  46;  (168,  169  Pa.  Si)  47;  (170,  171  Pa. 

St.)  60. 
Rhode  Isi.aki>.  ~  (16)  2;  (16)  27;  (17)  33;  (18)  49. 
South  Cabolina.  —  (26)  4;  (27.  28,  29)  18;    (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28;  (38)  81;  (37)  34;  (38)  87;  (39)  39;  (40)  42;  (41)  44; 

(42)  46;  (43)  49. 
South  Dakota.  —  (1)  36;  (2)  89;  (3)  44;  (4)  46;  (5)  49. 
Tknnbssbb.— (85)  4;  (86)  6;  87)  10;  (88)  17;   (89)  24;  (90)  25;   (91)  SO; 

(92)  36;  (93)  42;  (94)  45;  (95)  49. 
Tetas.  — (68)  2;  (69;  24  Tex.  App.)  5;  (70;  26,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  18;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;   (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  84;  (31  Tex.  Cr.  Rep.  86)  87; 

(86;  82  Tex.  O.  Rep.)  40;  (87;  33  Tex.  Or.  Rep.)  47. 
VuBMOirr.— (60)  6;   (61)  15;  (62)  22;  (63)  26;  (64)  88;  (66)  36;  (66)  44; 

(67)  48. 
ViKGiNiA.  —  (82)  8;   (83)  6;  (84)  10;  (86)  17;  (86)  19;  (87)  24;  (88)  89;  (89) 

87;  (90)  44;  (91)  50. 
Washington.— (I)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  36;  (7)  88;  (8) 

40;  (9)  48;  (10)  45;  (11)  48;  (12)  50. 
Wbst  YntoiNiA.- (29)  6;   (30)  8;   (31)  13;   (32,  33)  25;  (34)  86;  (36)  89; 

(36)  82;  (37)  88;  (38,  39)  45. 
WisooNsm.  —  (69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  88;  (83)  86;  (84)  86;  (86,  86)  89; 

(87)  41;  (88)  48;  (89)  46;  (90)  4& 
WTOKna.  — (3)81. 
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Nak«.  Subjbct.  Report.  Pasb. 

Abt  V.  American  Trust  etc.  Bank . . .  Cliecks 159  111.  467 175 

Adams  V.  Main I     ^^^"^^oh"  ""^    \     ^  ^""^  ^^P'  ^^  ^^^ 

American  Waterworks  Co.  v.  State.  Water  companies..     46  Neb.  194 610 

Anaconda  Min,  Co.  v.  Saile JudgmeMa 16  Mont.  8 472 

Anchor  Invest.  Co.  v.  Kirkpatrick. . Ouaranty. 59  Minn.  378. . . .  417 

Anderson  v.  Manchester  Fire  As-  K„,„^^,^ 59  Minn.  182....  400 

surance  Co \ 

%1tttf.XL  R.  Co,!^-.::  [»■»-* "'  Pa.  St  284...  807 

Barrett  V.  Mt.  Greenwood  Ceme-  )  ,7-  .                             iko  tii    ook  icq 

tery  Assn \Nuisance 159111.  385 168 

Beatrice  v.  Leary Surface  waters. ....  45  Neb.  149 546 

Birchall  v.  Griggs Attachment 4  N.  D.  305 654 

Birkett  v.  Western  Union  Tel,  Co.  .Telegraph comp'nies.lOS  Mich.  361....  374 

Bowdle  V.  Detroit  etc.  R.  R.  Co Witnesses 103  Mich.  273 366 

Bowell  V.  De  Wald Innkeepers 2  Ind.  App.  303.  240 

Bowser  v.  Cox Cotenancy 3  Ind.  App.  309.  274 

Bradtfeldt  v.  Cooke Fraud,  conveyances.  27  Or.  194 701 

Brummit  v.  Furnesa Negligence 1  Ind.  App.  401.  215 

Bryan  v.  Duffy Evidence 12  Wash.  233.. . .  889 

B.  S.  Green  Co.  v.  Blodgett Corporations. 159  111.  169 146 

Bushman  V.  Taylor Sales 2Ind.  App.  12.  228 

^''To.'Sl'^^:.^!^..!:.!^!'!'^^^,]^^^^'^'^'''''-  is  Mont.  504....  SOS 

Campbell  V.  People Accessories,  ele. ...  .\f>^  V\.  9 134 

Carneal  v.  Lynch Judicial  sales 91  Va.  114 819 

Carpenter's  Estate Descent 170  Pa.  St.  203. . .  765 

Chapman  v.  Chapman Vendor  and  purch'r.  91  Va.  397 846 

Chappell  V.  Missionary  Society  ....  Wills 3  Ind.  App.  356.  276 

Chicago  etc.  R.  R.  Co.  v.  Davis Carriers 159  III.  53 143 

Chicago  etc.  R.  R.  Co.  v.  Graham. . .  Railroads 3  Ind.  App.  28 . .  256 

Chicago  etc.  R.  R.  Co.  v.  Wolcott . .  Carriers 141  Ind.  267 320 

Clapp  V.  Hadley Mortgages 141  Ind.  28 308 


12  Cases  Kepobted. 

Kin.  BXTBIXCT.  Rkpost.  PA9». 

Cl&rk  ▼.  PhiladftlpUa. Eminent  domain. . ..Ill  Pa.  SI  80....  790 

ColbjT.  Colby Mar'ge  and  divorce.  69  Minn.  432.. . .  42C 

Collina  r.  SUt« Bxeeution. 3  IndLApp.  612.  298 

Commonwealth T.  Paul InterttcUe eommerce.nOFaL  St.  2Si...  776 

Court  T.  Snyder Sale*. 2  Ind.  App.  440.  247 

CoxT.  Arnold Accretions. 129  Mo.  337 450 

CurraoT.  Abbott Guardian  and ward.Ul  Ini.  492. 337 

C.tt«,.  PoU«k ]  t^V^iZ..  \    «N.D.a»....  64. 

Dantxer  r.  Indianapolis  eta  Ry.  Co. .  HighaayM. 141  Ind.  604 343 

Davia  r.  King Agency 66  Conn.  465. . . .  104 

Davis  ▼.  Ward Vendor  and  purch'r.l09  Cal.  186 29 

De  Loy  ▼.  Travelera'  Ins.  Co Insurance 171  Pa.  St.  1 787 

Diers  t.  Mallon ArresL 46  Neb.  121 698 

Dob erty  r.  Ramsey Exemftiona. 1  Ind.  App.  530.  223 

Durkin  ▼.  Kingston  Coal  Co Statute* 171  Pa.  St.  193. . .  801 

Eising  T.  Andrews Suretyaliip 66  Conn.  58 75 

Estote  of  Carpenter Descent 170  Pa.  St  203...  765 

EsUte  of  Oilfillen Guardian  andvxird.llO  Pa.  St  185. . .  760 

Estes  T.  Lovehng  Shoe  Co Batika 59  Minn.  604. .. .  424 

Fink  ▼.  Smith Compromise. 170  Pa.  St  121...  750 

First  Commercial  Bank  ▼.  Talbert. .  Guaranty 103  Mich.  625 385 

Fraim  r.  National  eto.  Ins.  Co. Insurance. 170  Pa.  St  151. . .  753 

^ S^iTtV;  .^.T'."*^.^'."!!!*!!  l^'^f-  instrument,...     3  Ind. App.  91..  262 

Georgia  Home  Ins.  Co.  v.  Bartlett . . /n<urance 91  Va.  305 832 

Gibb  ▼.  Philadelphia  eta  Ins.  Ca. .  .Insurance 59  Minn.  267. . ..  405 

Gilfillen's  Estate (?uarc2ianam2toar({.170  Pa.  St  185. ..  760 

Oraj bill  V.  Penn  eta  Ins.  Assn Insurance. 170  Pa.  St  75 ... .  747 

Green  ▼.  Hedenberg Coiporations 159  I IL  489 178 

Guilford  V.  Western  Union  TeL  Co.. Corporations 59  Minn.  332. ...  407 

Hannah  T.  Chase Sheriff*. 4N.  D.  351....  656 

Heim  T.  Rutin. Mortgage* 109  Cal.  500 64 

Helman  T.  Withers Replevin 3  Ind.  App.  622.  205 

HertigT.  People. AffidaviU 169  RL  237 162 
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Stephens  v.  Southern  Pacific  Eatleoad  Company. 

[109  California,  86.] 

LANDLORD  AND  TENANT— COVENANT  AGAINST  LOSS 
BY  FIRE.— Under  a  covenant  in  a  lease  between  a  railroad  com- 
pany and  its  lessee  of  land  adjoining  its  depot  grounds,  providing 
that  tlie  lessor  shall  not  be  liable  for  damage  by  fire  arising  from 
any  cause,  the  lessee  cannot  recover  for  the  loss  of  a  warehouse 
erected  by  him  on  the  leased  premises,  caused  by  fire  negligently 
set  on  adjoining  lands  of  the  lessor  for  the  purpose  of  burning  grass 
and  rubbish. 

VALIDITY  OF  COVENANT— PUBLIC  POLICY.— A  covenant 
in  a  lease,  providing  that  the  lessor  shall  not  be  liable  for  damage 
caused  by  fire,  is  valid  and  not  opposed  to  public  policy  as  increas- 
ing the  risks  and  dangers  to  the  public  as  to  the  destruction  of  its 
property  by  fire. 

CONTRACTS  —  EFFECT  OF  SUBSEQUENT  STATUTE.— 
A  contract  cannot  be  rendered  invalid  by  a  statute  subsequently; 
passed. 

PUBLIC  POLICY.— If  a  contract  when  made  conforms  to  the 
public  poUcy  of  the  state,  a  change  in  public  policy  cannot  avoid  It. 

F.  Walker,  for  the  appellant. 

Van  Ness  &  Eedman,  for  the  respondents. 

s''  GAEOUTTE,  J.  The  plaintiff  Stephens  was  the  owner 
of  a  certain  warehouse,  situated  upon  land  adjoining  the  defend- 
ant's depot  grounds,  in  the  town  of  Hanford,  Oalifomia,  The 
said  land  was  held  by  Stephens  under  a  lease  from  the  defendant. 
One  of  the  covenants  of  said  lease  was  as  follows:  "And  it  is 
further  agreed  that  the  said  party  of  the  first  part  [defendant] 
shall  not  be  responsible  for  any  damage  caused  by  fiie,  whether 
from  railroad  engines,  or  from  the  buildings  of  the  said  party  of 
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the  first  part,  or  by  fires  caused  from  any  other  means,  but  the 
risk  and  damage,  from  whatever  source,  shall  be  alone 
sustained  by  the  said  party  of  the  second  ®®  part  [Stephens].** 
Upon  August  8,  1891,  and  while  said  lease  was  in  force,  the  said 
warehouse  was  destroyed  by  fire,  which  had  been  kindled  by  de- 
fendant's employees  upon  adjoining  land  for  the  purpose  of  burn- 
ing the  dry  grass,  rubbish,  etc.,  thereon.  At  the  time  of  said  fire, 
the  plaintiff  Stephens  was  carrying  insurance  on  eaid  warehouse  in 
th«  two  insurance  companies,  plaintiffs,  in  the  sum  of  nine 
thousand  dollars.  The  insurance  was  paid,  and  this  action 
was  brought  by  the  insurers  and  insured  jointly  to  recover  from 
the  defendant  the  value  of  the  premises  so  destroyed.  The  ver- 
dict and  judgment  were  for  the  plaintiffs,  from  which  judgment, 
and  from  a  subsequent  order  denying  its  motion  for  a  new  trial, 
the  defendant  has  appealed. 

The  trial  court  held  the  foregoing  provision  of  the  contract  of 
lease  void,  as  against  public  policy,  and  our  attention  shall  be  ad- 
dressed to  the  consideration  of  that  question,  for,  as  we  view  the 
case,  a  solution  of  it  is  determinative  of  the  litigation.  The  fact 
that  the  defendant  is  a  common  carrier  has  no  place  in  the  case. 
The  rights  of  parties  dealing  with  common  carriers,  and  the 
duties  of  common  carriers  toward  parties  with  whom  they  deal, 
•nd  toward  the  public  in  general,  are  elements  foreign  to  any 
question  here  involved.  At  that  time  it  was  not  dealing  with 
plaintiff  Stephens  as  a  common  carrier,  nor  was  Stephens  contract- 
ing with  it  upon  any  such  undergtanding  or  hypothesis.  As  far 
as  this  transaction  was  concerned,  the  parties,  when  contracting, 
■tood  upon  common  ground,  and  dealt  with  each  other  as  A  and 
B  might  deal  with  each  other  with  reference  to  any  private  buai- 
neas  undertaking.  It  follows  that  all  those  princdples  of  law 
denying  or  restricting  the  right  of  common  carriers  to  limit  their 
legal  liabilitiet  for  damages  arising  from  injury  to  person  or 
property  stand  upon  a  different  plane,  and  are  not  controlling 
here. 

Is  this  provision  of  the  contract  void  as  against  public  policy? 
That  the  principle  of  law  involved  is  an  original  one,  ee  applied 
to  the  present  state  of  facte,  is  apparent,  when  we  consider  that 
but  a  single  case  has  been  found  directly  ••  in  point,  although 
ft  ia  evident  from  the  argument  that  counsel  upon  both  sides 
have  industriously  sought  for  precedent  This  provision  of  the 
contract  is  declared  by  regpondents  to  be  opposed  to  public  policy 
In  this,  that  it  has  a  tendency  to  lessen  the  amount  of  care  that 
defendant  would  exercise,  both  in  the  selection  and  operation 
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of  its  machinery,  and  in  the  general  conduct  of  its  business, 
through  its  employees,  in  respect  to  the  control  of  fire,  the  ele- 
ment here  involved;  that  the  undoubted  effect  of  a  contract 
exempting  a  party  from  damages  flowing  from  his  negligent  use 
of  fire  is  to  increase  the  chances  of  conflagration;  that  is,  one 
who  is  protected  by  an  agreement  against  the  results  of  his  care- 
lessness in  this  respect  will  not  take  the  same  oar^  as  he  other- 
wise would;  and,  therefore,  carelessness  occasioned  and  caused 
by  the  agreement,  increasing  the  probabilities  of  conflagra- 
tions, injuriously  operates  upon  the  interests  of  the  public  at 
large. 

The  foregoing  line  of  reasoning  is  ingenious,  but  we  cannot 
JDdorse  it  as  sound  in  law.  It  has  been  well  said  that  public  pol- 
icy is  an  unruly  horse,  astride  of  which  you  are  carried  into  un- 
known and  uncertain  paths,  and  here  that  horse  would  be  carry- 
ing us  beyond  all  limits  ever  reached  before,  if  respondent's 
position  should  meet  with  our  approval.  "While  contracts  op- 
posed to  morality  or  law  should  not  be  allowed  to  show  them- 
selves in  courts  of  justice,  yet  public  policy  requires  and  en- 
courages the  making  of  contracts  by  competent  parties  upon  all 
valid  and  lawful  considerations,  and  courts  so  recognizing  have 
allowed  parties  the  widest  latitude  in  this  regard;  and,  unless  it  is 
entirely  plain  that  a  contract  is  violative  of  sound  public  policy, 
a  court  will  never  so  declare.  *'The  power  of  the  courts  to  de- 
clare a  contract  void  for  being  in  contravention  of  sound  public 
policy  is  a  very  delicate  and  undefined  power,  and,  like  the 
power  to  declare  a  statute  unconstitutional,  should  be  exer- 
cised only  in  cases  free  from  doubt":  Richmond  v.  Dubuque  etc. 
R.  R.  Co.,  26  Iowa,  191.  "Before  a  court  should  determine  a 
transaction  which  ®®  has  been  entered  into  in  good  faith,  stipu- 
lating for  nothing  that  is  malum  in  se,  to  be  void  as  contra- 
vening the  policy  of  the  statute,  it  should  be  satisfied  that  the 
advantage  to  accrue  to  the  public  for  so  holding  is  certain  and 
substantial,  not  theoretical  or  problematical":  Kellogg  v.  Lar- 
kin,  3  Finn.  126;  56  Am.  Dec.  164.  "No  court  ought  to  refuse 
its  aid  to  enforce  a  contract  on  doubtful  and  uncertain  grounds. 
The  burden  is  on  the  defendant  to  show  that  its  enforcement 
would  be  in  violation  of  the  settled  public  policy  of  this  state,  or 
injurious  to  the  morals  of  its  people":  Swann  t.  Swann,  21  Fed. 
Rep.  299. 

Turning  our  attention  to  this  provision  of  the  lease,  let  us 
concede,  for  present  purposes  only,  this  covenant  to  be  opposed 
to  the  policy  of  the  law,  if  its  results  are  fairly  and  truly  stated 
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by  respondents.  But  we  deny  that  such  results  would  follcw. 
Respondent's  argument  is,  that  the  inevitable  and  necessary  ten- 
dency of  the  covenant  is  to  reduce, in  some  appreciable  degree,  the 
quantum  of  care  exercised  by  the  defendant  in  guarding  against 
the  destruction  of  the  property  of  the  public  by  fire;  not  the 
warehouse  of  the  plaintiff  Stephens,  for,  as  between  him  and  the 
defendant,  considered  alone,  there  can  be  no  question  as  to  the 
validity  of  the  contract  under  consideration.  It  is  the  rights  and 
interests  of  the  public  which  it  is  claimed  are  infringed  upon, 
and  a  trespass  upon  their  interests  and  rights  must  be  shown,  or  a 
case  of  the  present  character  is  a  total  stranger  to  any  question 
■  of  public  policy. 

Were  the  dangers  and  risks  to  the  public  as  to  the  destruction 
of  plaintiff's  property  by  fire  in  any  degree  increased  by  the  afore- 
said covenant?  Answering  respondent's  argument  by  a  like 
argument,  we  say,  no.  It  may  be  conceded  that  the  covenant  had 
the  effect,  as  to  plaintiff's  warehouse,  to  lessen  defendant's 
care  in  guarding  against  fire,  but  as  defendant's  care 
lessened  the  owner's  care  proportionately  increased.  Knowing 
that  the  defendant  was  absolutely  absolved  from  any  legal  re- 
sponsibility for  its  destruction  by  fire,  we  must  assume  •*  that 
plaintiff  Stephens,  the  owner,  in  the  protection  of  liis  building 
from  the  negligence  of  the  defendant's  acts,  exercised  a  degree 
of  care  commensurate  with  the  dangers  that  surrounded  it;  for  it 
cannot  be  gainsaid  that  a  man  of  ordinary  business  understanding, 
having  bartered  away  any  right  of  action  for  damages  for  de- 
struction of  his  property  by  fire  which  might  thereafter  accrue 
from  defendant,  would  increase  his  care  and  watchfulness 
in  preserving  his  property  from  such  destruction.  "We 
think  it  must  be  assumed  that,  in  proportion  as  the  amount 
of  care  exercised  by  defendant  in  the  protection  of  this  prop- 
erty from  fire  decreased,  the  amount  of  care  exercised  by  plaintiff 
in  its  protection  increased.  Having  sold  his  remedy  for  damages 
in  cape  of  fire,  it  behooved  him  to  be  ever  on  the  alert  in  the  pro- 
tection of  his  property.  Under  any  aspect  of  the  case,  this  ques- 
tion is  only  material  in  view  of  the  contingency  of  a  spreading 
of  the  conflagration  from  the  warehouse  of  plaintiff  to  the  property 
of  the  public  in  general,  for  the  whole  argument  concedes  that, 
if  the  danger  and  risk  by  fire  to  the  property  of  the  public  are 
not  increasofl,  then  there  is  nothing  whatever  in  the  contention. 
And  thus  it  is  again  made  apparent  to  what  distant  and  untrod- 
den paths  that  unruly  horse,  public  policy,  will  carry  you,  unles* 
he  be  guided  by  a  steady  hand  and  a  strong  rein. 
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The  remaining  question  presents  itself:  Is  the  result  of  this 
covenant  necessarily  to  lessen  the  degree  of  care  formerly  exercised 
hy  the  defendant  toward  the  property  of  the  public,  and  which  the 
law  ever  enjoins  upon  it  to  exercise?  In  other  words,  are  the 
probabilities  of  the  destructionof  the  propertyof  the  public  by  fire 
<3ommunicated  by  defendant,  not  via  the  warehouse  of  plaintiff, 
i)ut  directly  communicated,  increased  by  reason  of  this  covenant 
in  the  lease?  It  is  argued  that  defendant's  losses  by  fire,  arising 
from  its  negligence,  being  materially  reduced  if  a  large  number 
of  these  contracts  were  outstanding,  it  would  necessarily  become 
-carele^  in  the  selection  of  its  servants,  and  neglectful  and  over- 
economical  ®^  in  the  selection  of  modern  machinery,  and  thus  the 
-dangers  to  the  public  by  conflagration  would  be  multiplied.  "We 
•do  not  see  that  such  result  would  follow.  It  must  be  borne  in 
mind  that  the  lessees  of  defendant  under  these  contracts  are  no 
part  of  the  public.  Each  one  of  them  has  sold  his  right  as  one  of 
the  public,  and  is  not  in  a  position  to  complain  as  to  the  burdens 
•cast  upon  him  as  an  individual.  The  public  here  are  the  people 
holding  no  leases.  The  defendant  in  this  case  not  only  owes 
the  public  the  same  duty  after  the  execution  of  the  lease  that 
it  did  before,  but  there  is  no  reason  in  the  world  why  it  would 
■not  perform  that  duty  in  the  same  way  as  it  had  done  in  the  past, 
towever  careful  or  neglectful  that  performance  might  be.  Why 
would  not  this  be  so,  for  the  public  had  the  same  rights  and  the 
«arae  remedies  against  the  defendant  after  as  before  the  execution 
•of  the  lease,  and  likewise  the  defendant  was  liable  for  damages 
in  the  same  amount,  upon  the  same  property,  and  upon  the  same 
facts?  It  thus  appears  that  the  contract  in  no  way  changed  the 
Telations  and  conditions  existing  between  the  defendant  and  the 
public,  and  such  being  the  fact,  no  reason  exists  for  a  change 
upon  its  part  in  the  maimer  of  the  conduct  of  its  business.  While 
it  is  true  that  the  maldng  of  this  contract  withdrew  plaintiff  as 
•one  of  the  public,  and,  it  may  be  said,  thereby  reduced  the  pro- 
portions of  the  public  to  that  extent,  still  it  would  seem  the  re- 
■finement  of  absurdity  to  hold,  for  such  reason,  that,  the  public 
1>eing  reduced,  the  care  exercised  by  defendant  toward  the  public 
■would  be  reduced  pro  tanto. 

The  late  case  of  Griswold  v.  Illinois  Cent.  Ry.  Co.  (Iowa),  57 
IT.  W.  Rep.  843,  in  its  facts  is  fully  analogous  to  the  case  at  bar, 
and,  upon  a  rehearing  and  reargument,  a  similar  covenant  in  a 
lease  was  sustained  as  in  no  manner  contravening  public  policy. 
Especially  is  this  case  valuable  as  precedent  when  we  pause  to 
•consider  the  stringent  provisions  of  the  code  of  that  state  in 
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dealing  with  the  liability  of  oommon  carriers  for  damages  to 
property  arising  from  fire  and  other  ®*  causes.  And  doubly  so 
in  view  of  the  further  salient  fact  that  the  lease  in  that  case  upoa 
its  face  appears  to  indicate  that  benefits  to  the  lessor,  in  its  capac- 
ity as  a  common  carrier,  would  accrue  by  reason  of  the  making 
thereof.  These  matters  are  not  found  in  the  case  at  bar,  and  to> 
that  extent  the  case  occupies  much  broader  ground  than  we  are 
required  here  to  take.  The  dissenting  opinion  of  the  learned 
chief  justice  is  based,  to  some  extent  at  least,  upon  these  provi- 
sions of  the  Iowa  code,  and  the  further  claim  that  the  railroad 
company  was  acting  in  its  capacity  as  a  common  carrier  in  mak- 
ing the  lease,  conditions  which,  we  have  already  suggested, 
do  not  surround  us  here.  The  remaining  objection  of  the  learned 
chief  justice  to  the  validity  of  the  judgment  ordered  by  the  ma- 
jority of  that  court  is  in  line  with  these  respondents'  contemtion^ 
and  we  think  unsound. 

Farmer  A  is  in  the  habit  of  burning  his  stubble  field  in  the  fall 
of  the  year.  B  leases  from  him  a  small  portion  of  his  farm  for 
storage  or  residence  purposes,  there  being  a  clause  in  the  contract 
similar  to  the  one  here  involved.  Farmer  A,  in  burning  his  stub- 
ble, allows  the  fire  to  escape  from  his  control,  and  B's  property  i» 
destroyed;  or  A  is  the  owner  of  a  powder  factory,  and  leases  to  B- 
an  adjoining  tract  of  land.  This  exemption  damage  covenant  is 
placed  in  the  lease;  the  powder  plant  explodes,  and  B's  property 
is  destroyed.  These  illustrations  in  principle  are  parallel  with 
the  case  at  bar.  Both  the  farmer  and  the  factory  owner  owed 
the  duty  to  the  public  of  exercising  a  certain  degree  of  care,  one 
in  burning  his  stubble  field,  the  other  in  carrying  on  his  factory. 
If  this  covenant  in  the  present  case  had  the  effect  to  lessen  the 
degree  of  care  exercised  by  defendant,  it  had  the  same  effect  ii* 
the  lease  of  the  farmer  and  the  powder  man.  If  the  risks  and 
dangers  to  the  property  of  the  public  from  fire  were  increased  ia 
this  case  by  reason  of  the  covenant,  they  were  likewise  increased 
in  those  cases.  Yet  it  would  seem  a  gross  trespass  upon  the 
rights  of  parties  to  make  contracts,  to  hold  the  covenant  void  a» 
against  the  policy  of  •**  the  law  in  the  hypothetical  cases  cited. 
To  hold  that  the  interests  of  the  public  were  of  such  gravity,  and 
were  so  interwoven  into  such  a  contract,  as  to  vitiate  the  contract,, 
would  carry  ub  far  beyond  any  principle  of  law  yet  recognized 
by  courts  or  law-writers. 

If  the  doctrine  enunciated  by  respondent  be  sound,  then  » 
multitude  of  contracts  covering  many  and  diverse  subjects,  and 
which  are  being  entered  into  every  day  of  the  world,  and  recog- 
nixed  and  acted  upon  both  by  parties  and  courts,  must  fall  to  the 
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ground.  As  a  striking  example,  the  ordinary  contract  of  fire 
insurance  cannot  stand  the  test,  for  it  cannot  be  gainsaid  that 
such  a  contract  necessarily  has  the  tendency  to  lessen  the  oaxe 
which  the  owner  would  otherwise  exercise  in  the  protection  of  hie 
property  from  fire.  Upon  respondents'  line  of  argument,  such 
owner  owes  a  duty  to  the  public,  possibly  in  the  protection  of  his 
own  property  from  fire,  certainly  in  the  protection  of  the  property 
of  the  public,  and,  if  his  care  is  lessened  in  the  performance  of  that 
duty  by  reason  of  the  contract  of  insurance,  then  surely  the  dan- 
gers and  risks  to  the  property  of  the  public  are  increased.  Yet, 
notwithstanding  this  reasoning,  courts  everywhere  have  upheld 
this  class  of  contracts,  and  repelled  all  assaults  upon  them  as  be- 
ing opposed  to  the  policy  of  the  law.  While  it  may  not  be  found 
in  the  contract  itself  that  the  negligence  of  the  owner  in  causing 
the  fire  shall  be  no  bar  to  a  recovery,  it  has  been  held  always  and 
everywhere  that  such  is  the  law,  even  in  the  absence  of  express 
stipulation  to  that  end;  and  an  express  stipulation,  inserted  in  the 
contract  in  accordance  with  the  general  principle,  would  certainly 
in  nowise  weaken  the  doctrine.  As  sustaining  this  general  prin- 
ciple, see  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222;  Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507;  Waters  v.  Merchants'  etc.  Ins.  Co., 
11  Pet.  213;  Liverpool  Steam  etc.  Co.  v.  Phenix  Ins.  Co.,  129 
TJ.  S.  438. 

Let  us  look  at  another  class  of  contracts  which  have  been  sus- 
tained by  the  courts,  but  sustained  wrongfully,  ^'^  if  the  sound- 
ness of  the  argument  advanced  by  respondents  can  be  maintained. , 
Courts  have  sustained  contracts  made  by  common  carriers  with 
insurance  companies,  whereby  property  under  their  control,  and 
in  transit,  has  been  insured  against  negligence  of  their  employees: 
California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  Phoenix 
Ins.  Co.  V.  Erie  etc.  Transportation  Co.,  117  U.  S.  312.  Follow- 
ing respondents'  line  of  argument,  surely  such  contracts  would 
have  a  tendency  to  lessen  the  care  otherwise  exercised  by  common 
carriers  in  the  transportation  of  goods,  and  would  thereby  trespass 
upon  the  rights  of  the  public,  and,  so  trespassing,  would  render 
void  all  contracts  of  that  character.  But  the  courts,  after  careful 
investigation,  have  arrived  at  a  contrary  conclusion. 

To  support  the  invalidity  of  this  contract,  counsel  rely  upon  an 
act  of  the  legislature  found  in  the  statutes  of  1891,  page  473, 
which  declares  a  party  guilty  of  a  misdemeanor  who  starts  fires 
in  oeri:ain  localities  (without  first  taking  certain  precautions), 
whereby  the  property  of  an  adjoining  or  contiguous  owner  is  in- 
jured, damaged,  or  destroyed.    If  for  no  other  reason,  this  act  of 
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the  legislature  cannot  be  relied  upon  to  assist  respondents*  case, 
for  it  was  passed  subsequent  to  the  making  of  the  contract,  and, 
if  the  contract  was  valid  when  made,  no  subsequent  act  of  the 
legislature  can  render  it  invalid.  It  is  laid  down  as  an  elemen- 
tary principle  in  Greenhood  on  Public  Policy,  that,  if  a  contract 
conform  to  the  public  policy  of  the  state  when  made,  a  change 
in  public  policy  will  not  avoid  it. 

We  conclude  that  the  line  of  reasoning  indulged  in  by  respond- 
ents to  support  the  invalidity  of  this  contract  is  more  specious 
than  sound;  that  the  interests  of  the  public  in  the  contract  are 
more  sentimental  than  real;  and  that  such  a  contract  violates 
no  statute,  conflicts  with  no  principle  of  law,  and  in  no  way  in- 
fringes upon  public  policy.  T 

••  For  the  foregoing  reasons  the  judgment  and  order  are  re-  * 
versed  and  the  cause  remanded.  ■ 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 

THE  CASE  of  King  v.  Southern  Pac.  R.  R.  Co.,  109  Cal.  96,  was  an 
action  to  recover  the  value  of  plaintiff's  goods,  stored  by  him  in  the 
warehouse  owned  by  Stephens,  and,  with  it,  destroyed  by  fire  under 
the  circumstances  mentioned  in  the  principal  case.  Although  King 
was  paying  storage  on  his  goods,  he  had  charge  of  the  warehouse  as  the 
•gent  of  Stephens,  the  owner,  at  the  time  of  the  fire.  At  the  trial, 
the  defendant  offered  to  prove  that  the  plaintiff  had  actual  notice  of 
the  covenant  in  the  lease  to  Stephens  exempting  the  defendant  from 
liability  for  property  destroyed  by  fire.  Under  objection,  defendant 
was  not  allowed  to  make  the  proof.  The  ruling  of  the  court  in  this  re- 
gard formed  the  main  ground  for  appeal  after  judgment  for  the  plaintiff. 

The  appellate  court  decided  that  King,  as  a  bailor  of  goods  stored  in 
the  warehouse,  had  a  right  to  recover  from  the  railroad  company  for 
their  loss  by  fire,  caused  by  its  negligence,  and  that  it  was  immaterial 
whether  such  bailor  had  notice  or  knowledge  of  the  existence  of  the 
covenant  in  Stephens'  lease  or  not.  "He  was  in  no  sense  in  privity 
with  Stephens.  His  right  to  recover  grows  out  of,  and  is  based  upon, 
the  fact  that  he  was  lawfully  entitled  to  store  his  goods  in  the  ware- 
bouse,  without  regard  to  the  exemption  clause  of  the  lease  made  by  the 
owner,  and  that,  while  so  stored,  they  were  destroyed  through  the  neg- 
ligence of  the  defendant's  employees." 

LANDLORD  AND  TENANT-COVENANT  AGAINST  LOSS  BY 
FIKE. — "  Damages  by  the  elements"  excepted  from  a  lessee's  covenant 
to  repair  include  destruction  by  fire  without  the  lessee's  fault:  Van 
Wormer  v.  Crane,  51  Mich.  363;  47  Am.  Rep.  582. 

CONSTITUTIONAL  LAW.— ALL  CONTRACT  OBLIGATIONS  are 
protected  from  impairment  by  the  state  legislature  bv  the  provisions 
of  the  federal  constitution:  People  v.  Common  Council,  140  N.  Y.  300; 
t7  Am.  St.  Kep.  5G3,  and  note. 
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Van  Sandt  v.  Alvis. 

[109  California,  165.] 

HOMESTEAD —AFTER  A  MORTGAGE  IS  MADE  to  secure 
the  purchase  price  of  land,  no  homestead  can  be  carved  out  of 
the  property  so  as  to  impair  the  rights  of  the  mortgagee. 

HOMESTEAD  — MORTGAGE  OF  —  STATUTE  OF  LIMITA- 
TIONS.—If  a  purchaser  of  land,  after  giving  a  mortgage  thereon  for 
Its  purchase  price,  declares  a  homestead  upon  the  mortgaged  prem- 
ises, and  then  applies  to  the  mortgagee  for  an  extension  of  time, 
and  gives  a  new  note  and  mortgage  upon  the  homestead  premises 
for  the  amount  of  the  debt  without  his  wife  joining  therein,  the 
second  mortgage  is  void  as  against  tlie  wife,  but  the  first  mortgage, 
having  been  satisfied  only  for  the  purpose  of  giving  effect  to  the 
second  one,  is,  in  equity,  deemed  to  be  and  remain  in  force  until  the 
demand  secured  thereby  is  barred  by  the  statute  of  limitations,  and, 
as  to  the  part  not  so  barred,  it  may  be  foreclosed  against  the  home- 
stead. 

Nieol  &  Orr,  and  Baldwin  &  Thompson,  for  the  appellant. 

J.  H.  and  J.  E.  Budd,  for  the  respondent. 

166  SEARLS,  C.  This  is  an  action  to  foreclose  a  mortgage 
upon  the  homestead  of  the  defendants.  Plaintiff  had  a  decree  of 
foreclosure,  adjudging  his  claim,  to  the  extent  of  two  thousand 
four  hundred  and  ninety-five  dollars  and  twenty-eight  cents,  to  be 
a  lien  upon  the  homestead  and  a  personal  judgment  against  de- 
fendant G.  P.  Alvis  for  the  residue  of  indebtedness  found  due  to 
plaintiff.  Defendants  appeal  from  so  much  of  the  decree  as  re- 
lates to  the  lien  upon  their  homestead.  The  appeal  was  taken 
within  sixty  days  after  judgment,  and  the  record  contains  a  bill  of 
exceptions. 

The  facts,  as  admitted  by  the  pleadings  and  found  by  the  court, 
may  be  summarized  as  follows:  A.  A.  Van  Sandt,  plaintiff's  tes- 
tator, was  the  owner  of  certain  lands  situate  in  the  county  of  San 
Joaquin,  state  of  California,  which,  on  the  first  day  of  October, 
1883,  he  sold  and  conveyed  to  the  defendant  C.  P.  Alvis,  for  the 
eum  of  five  thousand  dollars,  receiving  in  payment  therefor  one 
thousand  dollars  in  cash  and  four  promissory  notes  for  one  thou- 
sand dollars  each,  payable  at  one,  two,  three,  and  four  years,  with 
interest  at  eight  and  one-half  per  cent  per  annum,  and,  if  not  paid, 
the  interest  to  be  added  to  the  principal  and  draw  like  interest, 
and,  to  secure  the  payment  of  said  several  promissory  notes,  said 
^^'^  Alvis  executed  to  his  grantor,  said  Van  Sandt,  a  mortgage  up- 
on the  land  so  conveyed  to  him,  which  mortgage  was  duly  re- 
corded. Thereafter,  and  on  the  twenty-ninth  day  of  June,  1886, 
defendant  C.  P.  Alvis  made  and  recorded  a  declaration  of  home- 
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stead,  in  due  form,  upon  the  land  so  conveyed  to  and  mortgaged 
by  him.  The  defendant  Caroline  Alvis  was  and  is  the  wife  of  C. 
P.  Alvis.  A.  A.  Van  Sandt  died  on  the  nineteenth  day  of  Jan- 
uary, 1887,  leaving  a  last  will  and  testament,  and  plaintiff  is  the 
duly  appointed  and  qualified  executrix  thereof. 

On  the  1st  of  September,  1888,  defendant  C.  P.  Alvis,  not  hav- 
ing paid  the  promissory  notes  aforesaid,  and  being  unable  to  pay 
the  same,  applied  to  the  plaintiff  herein  for  an  extension  of  time 
to  pay  the  same,  and  agreed  that,  if  the  time  was  extended,  he 
would  pay  the  same,  and  thereupon  said  C.  P.  Alvis  made  his 
promissory  note  for  four  thousand  dollars,  payable  to  plaintiff 
as  administratrix  (executrix),  or  her  order,  on  or  before  four  years, 
with  interest  at  eight  and  one-half  per  cent  per  annum,  end  con- 
ditioned as  in  the  fonner  notes,  and  providing  that,  if  the  interest 
was  not  paid  annually,  the  whole  sum  should  become  due  at  the 
option  of  plaintiff,  and,  to  secure  the  payment  thereof,  said  C.  P. 
Alvis  executed  to  plaintiff  a  mortgage  upon  the  same  premises  cov- 
ered by  the  first  mortgage,  and  theretofore  included  in  the  home- 
stead. 

Plaintiff  accepted  and  recorded  the  new  mortgage,  received  the 
promissory  note,  satisfied  the  former  mortgage  of  record,  and  de- 
livered to  said  defendant  the  four  old  promissory  notes.  Defend- 
ant Caroline  Alvis,  the  wife  of  the  other  defendant,  had  full 
knowledge  of  all  the  facts,  acts,  and  representations  of  her  hus- 
band in  procuring  an  extension  of  the  time  of  payment  of  said 
first  notes,  and  consented  thereto,  but  did  not  unite  with  her  hus- 
band in  the  execution  of  the  mortgage  of  1888  upon  the  hom»- 
fteed. 

The  interest  not  having  been  paid  upon  the  last-mentioned 
note,  plaintiff  elected  to  consider  the  whole  *^  amount  due,  and 
instituted  this  action  in  1891,  at  which  time  three  of  the  original 
promissory  notes  of  1883  were  barred  by  the  statute  of  limitations 
•s  against  Caroline  Alvis,  and  the  court  so  found,  and  decreed 
the  fourth  note,  which  was  not  thus  barred,  to  be  a  lien  upon  and 
secured  by  the  mortgage  upon  the  homestead. 

From  the  foregoing  statement  of  facts,  it  appears  that  no  new 
indebtedness  was  sought  to  be  created  or  secured  by  a  lien  upon 
the  homestead.  The  indebtedness  on  account  of  the  purchase 
price  of  the  homestead,  which  was  secured  by  the  original  mort- 
gage thereon,  was  in  part  about  to  become  barred  by  the  statute 
of  limitations,  was,  at  the  request  of  the  defendant  C.  P.  Alvis, 
extended  at  the  same  rate  of  interest  and  a  new  mortgage  exe- 
cuted upon  the  same  property. 

As  to  the  first  mortgage  which  was  executed  by  C.  P.  Alvis  at 
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the  date  of  his  purchase  of  the  premises  to  secure  a  portion  of  the 
purchase  price  thereof,  no  homestead  could  thereafter  be  carved 
out  of  the  property,  so  as  to  impair  the  rights  of  the  mortgagee: 
Montgomery  v.  Tutt,  11  Cal.  190;  Civ.  Code,  sec.  1241,  subd.  4. 
The  first  mortgage  was,  therefore,  a  valid  lien  upon  the  prem- 
ises, prior  in  time  and  superior  to  the  homestead  claim. 

The  question  in  the  case  at  bar  relates,  not  to  the  power  of  the 
husband  to  encumber  the  homestead  without  the  joint  action  of 
the  wife,  but  is  this:  Was  the  execution  of  the  new  note  and  mort- 
gage the  creation  of  a  new  encumbrance,  or  simply  a  change  of 
the  form  of  the  old  encumbrance? 

Swift  V.  Kraemer,  13  Cal.  530,  73  Am.  Dec.  603,  was  a  case  in 
which  one  Eevalk,  an  unmarried  man,  owned  a  lot  of  land  upon 
which  there  were  two  mortgages,  one  of  which,  for  fifteen  hundred 
dollars,  was  held  by  Kraemer.  Eevalk  married  in  1857,  and 
thereafter  executed  another  mortgage,  in  which  his  wife  did  not 
join,  upon  the  property  previously  covered  by  the  two  mort- 
gages, and  which  in  the  interim  had  become  a  homestead  of  Eevalk 
and  wife.  Kraemer  had  paid  off  one  of  the  ^**  prior  mortgages 
and  satisfied  the  other,  which  constituted  (except  as  to  five  hun- 
dred dollars)  the  coLsideration  of  the  last  mortgage. 

The  release  of  the  old  mortgages  and  the  execution  of  the  new 
one  were  on  the  same  day.  The  court  said:  "But  as  to  the  debts 
secured  by  the  original  mortgage  to  Leek  and  Fontacelli  and 
Kraemer,  we  regard  the  cancellation  of  the  old  mortgages  and  the 
substitution  of  the  new  as  contemporaneous  acts.  It  was  not 
creating  a  new  encumbrance,  but  simply  changing  the  form  of  the 
old.  A  court  of  equity,  looking  to  the  substance  of  such  a  trans- 
action, would  not  permit  a  release,  intended  to  be  effectual  only 
by  force  of  and  for  the  purpose  of  giving  effect  to  the  last  mort- 
gage, to  be  set  up,  even  if  the  last  mortgage  was  inoperative.  It 
would  not  permit  Eevalk  to  take  Kraemer  and  Eisenhardf  a  money 
and  apply  it  in  extinguishment  of  a  prior  encumbrance,  and  then 
claim  that  the  property  should  neither  be  bound  by  the  new  mort- 
gage or  the  old,"  etc:  Citing  Dillon  v.  Byrne,  5  Cal.  455;  Birrell 
V.  Schie,  9  Cal.  106;  Caxr  v.  Caldwell,  10  Oal.  380;  70  Am.  Dec. 
740.     See,  also,  Tolman  v.  Smith,  85  Cal.  280. 

The  case  of  Barber  v.  Babel,  36  Cal.  11,  was  one  upon  all  foura 
with  the  case  at  bar,  except  that  there  the  original  note  and  mort- 
gage were  barred  by  the  statute  of  limitations  at  the  time  of  suit 
brought  to  foreclose,  and  the  court  held  that  as  the  original  mort- 
gage was  barred,  and  as  the  wife  had  not  joined  in  the  execution 
of  the  second  mortgage,  no  recovery  could  be  had. 
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Saw}'€r,  C.  J.,  in  his  opinion  at  page  23  of  the  report,  refers  to 
and  quotes  from  Swift  v.  Kraemer,  13  Cal.  530,  73  Am.  Dec. 
603,  with  apparent  approval,  and  places  the  decision  upon  such 
bar  of  the  first  note  and  mortgage  and  the  invalidity  of  the  second 
mortgage. 

It  is  very  evident,  in  the  case  at  bar,  the  first  mortgage  was 
only  released  to  give  effect  to  the  second  one,  and,  in  a  court  of 
equity,  the  defendants  should  not  be  heard  to  say  that  the  second 
mortgage  is  void  by  reason  of  not  being  executed  by  the  wife, 
and  at  the  same  time  ^'^  to  successfully  contend  that  the  re- 
lease of  the  first  mortgage  extinguished  it. 

The  complaint  states  the  whole  facts  of  the  transaction,  seta 
out  both  the  mortgages,  and  asks  that  they  be  decreed  to  consti- 
tute but  one  security. 

Under  such  circumstances,  the  court  below  was  justified  in 
holding  as  it  did,  in  substance:  1.  That  the  second  mortgage  upon 
the  homestead  was  void,  as  against  the  wife,  by  reason  of  her  not 
having  joined  in  such  mortgage;  2.  That  the  first  mortgage,  hav- 
ing been  satisfied  only  for  the  purpose  of  giving  effect  to  the  sec- 
ond one,  will,  in  equity,  be  deemed  to  be  and  remain  in  force  until 
the  demand  secured  thereby  is  barred,  etc;  3.  That  one  of  the 
notes  secured  by  the  first  mortgage  not  being  barred  at  the  date 
of  suit  brought,  a  foreclosure  upon  the  homestead  could  be  de- 
creed as  to  that  note  only. 

That  part  of  the  judgment  appealed  from  should  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


HOMESTEADS.— RETROACTIVE  HOMESTEAD  LAWS  IMPAIR 
THE  OBLIGATIONS  OF  CONTRACTS,  and  are  unconstitutional:  Ex- 
tended note  to  Cusic  v.  Douglass,  87  Am.  Dec.  464. 

HOMESTEAD— CONVEYANCE  BY  HUSBAND  ALONE.-A  con- 
^evance  of  a  homestead,  in  which  the  wife  does  not  join,  is  ahsohitely 
Toui,  under  a  statute  declaring  that  no  conveyance  affecting  the  home- 
■tea<l  of  a  married  man  shall  be  of  any  validity,  unless  the  wife  joins 
in  the  execution  thereof:  Pipkin  v.  Williams,  57  Ark.  242;  38  Am.  St, 
Rep.  241,  and  note.  A  mortgage  of  a  homentead  is  not  valid,  aniens 
•igned  by  both  the  hasband  and  wife:  O'Malley  v.  Ruddy,  79  Wis.  147; 
S4  Am.  St.  Rep.  702,  and  note,  with  the  casea  collected. 
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Davis  v.  Ward. 

[109  California,  186.] 

VENDOR  AND  VENDEE  — BONA  FIDE  PURCHASER  — 
NOTICE  OF  MISTAKE  IN  MORTGAGE.— The  record  of  a  mort- 
gage, in  which  the  land  described  does  not  belong  to  the  mortgagor, 
does  not  give  constructive  notice  of  the  mistalie  to  the  purchaser  of 
the  land  owned  by  the  mortgagor,  and  who  has  paid  tlie  purchase 
money  without  actual  notice  of  the  mistake.  Such  mistake  cannot 
be  corrected  against  him. 

NOTICE  —  BONA  FIDE  PURCHASERS  —  BURDEN  OF 
PROOF.— One  who  sets  up  the  defense  of  subsequent  purchase  in 
good  faith,  without  notice,  must  affirmatively  show  a  purchase  for 
value,  and  that  the  purchase  money  has  been  paid  before  notice. 

NOTICE— PAYMENT  OF  PART  OF  PURCHASE  PRICE.— 
One  who  claims  to  be  a  bona  fide  purchaser  without  notice,  but  haa 
paid  a  part  only  of  the  purchase  price  before  notice  of  an  outstand- 
ing equity,  is  entitled  to  protection  only  as  to  the  amount  paid 
before  such  notice.  The  holder  of  the  equity  can  enforce  his  claim 
to  the  whole  land  only  upon  condition  of  his  doing  equity  by  re- 
funding to  such  purchaser  the  amount  paid  before  notice. 

PAYMENT  OF  PART  OF  PURCHASE  MONEY  AND  MORT- 
GAGE FOR  REMAINDER.— If  a  purchaser,  after  paying  part  of  the 
purchase  price,  executes  a  mortgage  upon  the  land  to  secure  notes 
for  the  remainder  without  notice  of  any  outstanding  equity  against 
the  land,  and  the  mortgagee  assigns  such  security  and  notes  to  a 
bank  without  notice  to  any  of  the  parties  of  such  equity,  the  notes 
operate  as  payment,  and  both  the  purchaser  and  the  bank  are  pro- 
tected as  bona  fide  purchasers. 

J.  A.  Hannah,  for  the  appellant. 

Bradley  &  Famsworth,  for  the  respondents. 

**'''  McFARLAND,  J.  This  action  was  brought  to  have  re- 
formed (and  foreclosed)  a  certain  mortgage,  executed  October  8, 
1891,  by  the  defendant  Ward  to  one  Vancil,  and  duly  recorded 
April  8, 1892,  and  by  Vancil  assigned  to  plaintiff.  Brown,  Flem- 
ing, and  the  Yisalia  Savings  Bank  were  made  defendants,  as  claim- 
ing some  interest  in  the  mortgaged  premises.  It  is  averred  in  the 
complaint  that  the  mortgage  was  intended  to  be  of  the  southwest 
quarter  of  the  southeast  quarter  of  section  13,  and  the  northwest 
quarter  of  the  northeast  quarter  of  section  24,  in  township  18 
south,  range  25  east.  Mount  Diablo  base  and  meridian;  but  that, 
by  mutual  mistake  of  *®®  the  parties,  the  mortgage  was  made  to 
describe  the  lands  as  situated  in  range  24;  and  the  prayer  is  to  have 
the  mortgage  reformed  so  as  to  describe  the  premises  as  being  in 
range  25.  Ward  made  default.  Brown  and  Fleming  answered, 
setting  up  that,  after  the  execution  of  said  mortgage,  said  Ward 
had  sold  and  conveyed  to  Brown  about  one-half  of  the  said  land 
in  range  25,  and  the  remainder  to  Fleming;  and  that  they  were 
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bona  fide  purchasers  for  a  valaable  consideration  and  without  no- 
tice of  the  mistake  in  said  mortgage.  (The  description  in  the 
mortgage  would  have  corresponded  with  lands  bought  by  Brown 
and  Fleming  if  the  range  had  been  25  instead  of  24.)  The  bank 
8et  up  that  it  was  the  assignee  and  holder  of  two  negotiable  prom- 
issory notes  given  by  Brown  to  Ward,  and  also  assignee  of  a  mort- 
gage, given  by  Brown  to  Ward  upon  the  said  land  purchased  by 
Brown  from  Ward,  as  aforesaid,  to  secure  said  notes;  and  that  it 
purchased  said  notes  and  mortgage  for  value  and  without  notice, 
etc.  The  court  granted  a  nonsuit  as  to  Fleming,  Brown,  and  the 
bank,  and  rendered  judgment  in  their  favor.  From  this  judg- 
ment, and  from  an  order  denying  his  motion  for  a  new  trial,  plain- 
tiff appeals. 

Appellant  contends  that  purchase  in  good  faith  without  notice, 
etc.,  is  an  afl&rmative  defense,  and  that  therefore  the  granting  of 
the  nonsuit  was  erroneous.  But  appellant  put  Brown  and  Flem- 
ing on  the  stand  as  his  witnesses,  and  it  was  proved  affirmatively 
by  their  testimony  that  they  had  no  notice  nor  information  of 
any  kind  in  reference  to  the  said  mortgage  by  Ward  to  Vancil. 
It  was  also  proven  that  Fleming  was  a  purchaser  for  value,  and 
that  he  had  made  full  payment  of  the  purchase  money  at  the  time 
of  his  purchase.  The  only  question,  therefore,  as  far  as  notice  is 
involved,  is  whether  or  not  they  had  constructive  notice;  and  this 
question  must,  beyond  doubt,  be  answered  in  the  negative.  They 
wenre  concerned  only  with  the  land  which  they  purchased,  and 
were  chargeable  with  constructive  notice  of  whatever  the  record 
ehowed  as  to  that  land;  *^  and  the  record  showed  an  unencum- 
bered title  to  that  land  in  Ward.  If  it  was  their  duty  to  have 
known  of  the  record  of  the  mortgage  to  Vancil,  an  examination 
of  that  record  would  merely  have  shown  thait  the  mortgage  there 
recorded  was  upon  land  six  miles  away  from  the  land  purchased 
by  them;  and  the  record  of  that  mortgage  was  constructive  notice 
only  of  "the  contents  thereof":  Civ.  Code,  sees.  1213,  1214.  It 
was  not  constructive  notice  of  any  mistake:  Chamberlain  v.  Bell, 
7  Cal.  293;  68  Am.  Dec.  260;  Frost  v.  Beckman,  1  Johns.  Ch. 
288;  Sanger  v.  Craigue,  10  Vt  656;  6  Lawson's  Rights,  Reme- 
dies, and  Practice,  sec.  2279;  Pomeroy*8  Equity  Jurisprudence, 
■ec  654.  The  case  of  Erickson  t.  Rafferty,  79  111.  209,  dted  by 
appellant,  is  not  in  point  There  the  subsequent  purchaser  in 
that  case  was  bo  circumstanced  as  to  be  put  on  inquiry,  and  had 
been  informed  that  there  was  a  mortgage  on  the  land. 

So  far,  therefore,  as  respondent  Fleming  is  concerned,  the  non- 
■oit  was  properly  granted  at  to  him,  for  it  was  shown  that  he  w«a 
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a  purchaser  without  notice,  and  had  paid  the  purchase  money 
in  full.  But  the  turn  which  the  case  took  left  Brown  and  the 
bank  in  a  different  position. 

The  authorities  leave  somewhat  doubtful  the  point  whether 
one  setting  up  the  defense  of  subsequent  purchaser  in  good  faith 
without  notice  must  show  that  he  had  no  notice  (Pearce  v.  Fore- 
man, 29  Ark.  568);  but  the  general  rule  clearly  is,  that  he  must 
affirmatively  show  a  purchase  for  value  and  that  the  purchase 
money  had  been  paid  before  notice.  There  might,  perhaps,  be 
peculiar  circumstances — such  as  investments  for  improvement 
of  the  property,  etc.,  so  that  a  purchaser  could  not  be  put  in  statu 
quo — which  would  take  a  purchase  made  wholly  or  partly  upon 
credit  out  of  the  rule,  but  the  general  rule  is  as  above  stated: 
Eversdon  v.  May  hew,  65  Cal.  167;  Scott  v.  Umbarger,  41  Cal. 
419;  Combination  Land  Co.  v.  Morgan,  95  Oal.  553;  Isenhoot 
V.  Chamberlain,  59  Cal.  639;  Boone  v.  Chiles,  10  Pet.  210;  Wells 
V.  Morrow,  38  Ala.  128;  Jewett  v.  Palmer,  7  ^^  Johns.  Ch.  68; 
11  Am.  Dec.  401.  In  Eversdon  v.  Maybe w,  65  Cal.  167,  this 
court,  speaking  of  one  claiming  protection  as  bona  fide  purchaser, 
declares  that  he  must  aver  and  prove  "the  payment  of  the  pur- 
chase money  in  good  faith,  and  without  notice,  actual  or  construc- 
tive, prior  to  and  down  to  the  time  of  its  payment,  for  if  he  had 
notice,  actual  or  constructive,  at  any  moment  of  time  before  the 
payment  of  the  money,  he  is  not  a  bona  fide  purchaser."  In  Jew- 
ett V.  Palmer,  7  Johns.  Ch.  68, 11  Am.  Dec.  401,  Chancellor  Kent 
Bays:  "A  plea  of  a  purchase  for  a  valuable  consideration,  without 
notice,  must  be  with  the  money  actually  paid;  or  else,  according  to 
Lord  Hardwicke,  you  are  not  hurt.  The  averment  must  be,  not 
only  that  the  purchaser  had  not  notice  at  or  before  the  execution 
of  the  deeds,  but  that  the  purchase  money  was  paid  before  notice. 
....  Even  if  the  purchase  money  be  secured  to  be  paid,  yet  if 
it  be  not  in  fact  paid  before  notice,  the  plea  of  a  purchase  for  a 
valuable  consideration  will  be  overruled.**  There  are  numerous 
cases  to  the  same  effect  in  addition  to  those  above  cited. 

Now,  in  the  case  at  bar,  while  the  evidence  did  show  that  Brown 
purchased  without  notice,  it  also  showed  that  the  purchase  price 
was  something  over  thirteen  hundred  dollars,  and  that  Brown 
had  actually  paid  only  about  two  hundred  dollars,  and  had  given 
his  promissory  note  to  Ward  for  the  balance  of  the  purchase 
money,  with  a  mortgage  on  the  land  which  he  purchased  from 
Ward  as  security  for  the  note.  Nothing  had  been  paid  when  this 
suit  was  commenced,  except  "about  two  hundred  dollars,**  and  no 
circumstance  is  shown  that  would  take  the  case  out  of  the  rule 
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above  stated.  He  made  the  purchase  about  October  14, 1892,  and 
says  he  heard  of  the  mortgage  about  two  months  afterward;  and 
this  present  action  was  brought  within  three  months  aft^  his  pur- 
chase, and  when  he  had  notice  of  the  commencement  of  the  ac- 
tion h€  had  paid  only  two  hundred  dollars  of  the  purchase  money. 

As  to  the  bank,  there  is  no  evidence  whatever  of  the  condition 
or  validity  of  its  claim,  no  evidence  at  all  ***  upon  the  subject. 
The  bank  joined  with  Brown  in  an  answer  in  which  it  is  alkged 
that  Brown  made  two  promissory  notes  to  the  order  of  Ward,  each 
for  five  hundred  and  seventy-three  dollars,  and  executed  to  him  a 
mortgage  upon  the  land  in  question  to  secure  said  notes;  that 
Ward  assigned  said  notes  and  mortgage  to  the  bank;  and  that  the 
bank  took  said  assignment  without  notice  of  the  mistake  in  the 
mortgage  to  Vancil.  There  is  also,  we  think,  a  sufficient  aver- 
ment in  said  answer  that  the  bank  purchased  said  notes  and  mort- 
gage for  a  valuable  consideration.  If  these  averments  had  been 
proven,  the  case  would  have  assumed  a  very  different  aspect.  If 
th«  notes  and  mortgage  were  actually  assigned  to  the  banks  for 
value  paid  to  Ward  by  the  bank  before  any  notice,  then  Brown's 
defense  to  the  notes  of  failure  of  consideration  was  cut  off,  and  the 
defense  of  both  Brown  and  the  bank  to  this  action  would  be  com- 
plerte,  for,  in  that  event,  the  notes  would  have  been  payment:  Part- 
ridge v.  Chapman,  81  111.  137;  Freeman  v.  Deming,  3  Sand.  Ch. 
327;  Baldwin  v.  Sager,  70  111.  503;  Pomero/s  Equity  Jurispru- 
dence, sec.  751,  and  notes.  But  there  is  no  proof  whatever  that 
these  averments  were  true. 

Therefore,  as  the  case  stood  at  the  time  of  the  nonsuit,  the 
evidence  merely  showed  that  Brown  had  paid  only  a  small  part  of 
the  purchase  money.  No  other  facts  material  to  the  subject  were 
shown.  Under  these  circumstances  he  was  entitled  to  protection 
only  to  the  extent  that  he  was — to  use  the  expression  of  Lord 
Ilardwicke — "hurt."  The  rule  therefore  applies,  "that  where  a 
part  only  of  the  price  or  consideration  has  been  paid  before  notice, 
either  tlie  defendant  should  be  entitled  to  the  position  and  protec- 
tion of  a  bona  fide  purchaser  pro  tanto,  or  that  the  plaintiff  should 
be  permitted  to  enforce  his  claim  to  the  whole  land  only  upon 
condition  of  his  doing  equity  by  refunding  to  the  defendant  the 
amount  already  paid  before  receiving  the  notice":  Pomeroy's 
Equity  Jurisprudence,  sec.  750.  In  Combination  Land  Co.  v. 
Morgan,  95  Cal.  552,  Beatty,  C.  J.,  *•**  speaking  for  the  court 
in  Bank,  said:  "The  authorities  cited  in  appellant's  brief  amply 
sustain  the  proposition  that  nortice  before  payment  is  equivalent 
to  notice  before  purchase,  and  that  when  there  has  been  a  partial 
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payment  before  notice  to  a  second  vendee  of  the  original  vendor's 
lien,  he  is  affected  pro  tanto  as  to  the  residue."  Of  course,  the 
principle  is  as  applicable  to  an  unrecorded  mortgage  as  to  a  ven- 
dor's lien:  See,  also.  Burton  v.  Eeagan,  75  Ind.  77. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed  as  to  respondent  Fleming;  but  the  order  granting  a  non- 
suit in  favor  of  respondent  Brown  and  the  bank  was  erroneous, 
and  as  to  them  the  judgment  must  be  reversed  and  a  new  trial 
granted.  The  new  trial  should  be  conducted  in  accordance  with 
th-e  views  hereinbefore  expressed;  and  the  parties  should  be  al- 
lowed to  make  proper  amendments  to  their  pleaxiings,  if  they  so 
desire. 

The  judgment  and  order  appealed  from  are  affirmed  as  to  the 
respondent  George  A.  Fleming;  and  as  to  the  respondents  Thomas 
Brown  and  the  Visalia  Savings  Bank,  the  judgment  and  order 
are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

VENDOE  AND  PURCHASER.— A  RECORD  in  which  the  descrip- 
tion of  land  conveyed  by  deed  is  omitted  does  not  impart  constructive 
notice  to  a  subsequent  purchaser  in  good  faith,  without  actual  notice  of 
the  conveyance:  Chamberlain  v.  Bell,  7  Cal.  292;  68  Am.  Dec.  260,  and 
note. 

EVIDENCE— BURDEN  OF  PROOF- BONA  FIDE  PURCHASER. 
A  subsequent  purchaser  is,  in  Illinois,  presumed  to  be  a  purchaser  for 
value,  and  the  burden  of  proof  is  on  the  party  attacking  the  conveyance 
to  show  bad  faith  and  want  of  consideration:  Anthony  v.  Wheeler,  130 
111.  128;  17  Am.  St.  Rop.  281,  to  which  is  appended  an  extended  note 
fully  discussing  the  subject. 

VENDOR  AND  PURCHASER.— What  amount  of  the  purchase  price 
must  be  paid  in  order  to  constitute  one  a  purchaser  for  value  is  the  sub- 
ject of  the  monographic  note  to  Bailey  v.  Smith,  84  Am.  Dec.  401. 
Payment  in  full  before  receiving  notice  of  an  equity  Is  essential  to  consti- 
tute a  bona  fide  purchaser:  Dugan  v.  Vattier,  3  Blackf.  245;  25  Am. 
Dec.  105;  and  the  fact  that  the  purchase  money  was  secured  but  not 

J  aid  before  notice  will  not  sustain  the  plea  of  bona  fide  purchaser  t 
ewett  V.  Palmer,  7  Jobna.  Ch.  65;  11  Am.  Dec.  401. 
Am.  St.  Rkp.,  Vou  L.  —  » 
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Marysville  Electric  Light  and  Power  Compant 
V.  Johnson. 

[109  Caxiforma,  192.] 

CORPORATIONS  —  LIABILITY  ON  STOCK  SUBSCRIP- 
TIONS—CONDITIONS PRECEDENT.— A  contract  to  subscribe  for 
shares  In  a  corporation  to  be  thereafter  formed  does  not  become 
binding  or  create  a  liability  until  all  conditions  precedent  upon  which 
the  contract  Is  made  have  been  performed,  and  no  liability  is  in- 
curred, unless  the  corporation  which  is  organized  Is  the  specific  cor- 
poration contemplated  at  the  time  of  the  agreement. 

LIABILITY  ON  STOCK  SUBSCRIPTION  —  ADDITIONAL 
PURPOSE  OF  CORPORATION.— A  subscriber,  who  contracts  to 
take  stock  In  a  corporation  to  be  formed  for  a  certain  and  specified 
purpose,  cannot,  without  his  consent,  be  compelled  to  pay  money 
toward  the  formation  of  a  corporation  for  an  additional  and  distinct 
purpose. 

ORGANIZATION  —  AGENCY.  —  Stock  subscribers  present  at 
the  organization  of  a  corporation  are  agents  for  absent  subscribers 
only  for  the  formation  of  such  a  corporation  as  has  been  agreed  upon 
by  all  of  the  subscribers.  If  those  present  go  beyond  the  bounds 
set,  and  form  a  corporation  with  additional  and  distinct  purposes, 
they  exceed  their  authority,  and  their  acts,  as  to  absent  and  noncon- 
senting  subscribers,  are  void. 

C.  A.  "Webb  and  W.  G.  Murphy,  for  the  appellant 
"W.  H.  Carlin,  for  the  respondent 

*•*  SEARLS,  C.  This  is  an  action  by  the  plaintiff,  a  corpora- 
tion, to  recover  from  the  defendant  one  thousand  dollars  upon 
his  agreement  to  take  stock  in  a  corporation  thereafter  to  be 
formed. 

The  agreement  was  executed  by  defendant  and  some  thirty- 
siz  others  on  the  twenty-fifth  day  of  March,  1890,  and  is  in  the 
words  and  figures  following: 

*Tor  the  purpose  of  forming  a  corporation  to  hare  for  its 
object  the  furnishing  of  the  incandescent  system  of  electric  light- 
ing to  thoee  who  may  desire  the  same,  and  to  provide  the  fundf 
for  the  purcliase  of  the  necessary  plant; 

''We,  the  undersigned,  hereby  subscribe  for  stock  to  the 
amount  set  opposite  to  our  respective  names. 

"Amounts  to  be  due  and  payable  upon  the  formation  of  the 
company  and  the  issuance  of  the  stock.** 

Then  follows  the  list  of  names  signing  the  agreement,  with  the 
amounts  by  them  severally  subscribed,  among  which  is  the  name 
of  defendant,  who  subscribed  one  thousand  dollars. 

On  or  about  the  twenty-ninth  day  of  March,  1890,  the  sub- 
•cribera  to  the  agreement,  or  a  portion  of  them,  met  and  orjj^anized 
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the  corporatioii,  plaintiff  herein,  under  the  laws  of  the  state  of 
California. 

The  second  section  of  the  articles  of  incorporation  defines  the 
objects  of  the  corporation  as  follows: 

"That  the  purpose  for  which  it  is  formed  are  producing 
electricity  for  light  and  power." 

Defendant  did  not  participate  in  the  formation  of  the  *®'  cor- 
poration, consent  thereto,  or  in  any  way  waive  any  of  his  rights 
under  the  agreement. 

The  facts  are  simple,  and  involve  the  single  proposition  as  to 
the  liability  of  defendant  to  pay  one  thousand  dollars  to  a  cor- 
poration formed  for  the  purpose  of  "producing  electricity  for  light 
and  power,"  under  his  agreement  to  pay  said  sum  "for  the  pur- 
pose of  forming  a  corporation  to  have  for  its  object  the  furnish- 
ing of  the  incandescent  system  of  electric  lighting  to  those  who 
may  desire  the  same,  and  to  provide  the  funds  for  the  purchase 
of  the  necessary  plant." 

That  the  agreement  in  question  was  valid  and  binding  upon 
the  parties,  and  sufficient  in  law  to  authorize  the  plaintiff,  if 
organized  as  a  corporation  in  consonance  therewith,  to  maintain 
an  action  to  recover  the  sum  agreed  to  be  paid,  is  well  settled: 
San  Joaquin  Land  and  Water  Co.  v.  Beecher,  101  Cal.  70; 
Marysville  Electric  Light  Co.  v.  Johnson,  93  Cal.  538;  27  Am. 
St.  Eep.  215;  Monterey  etc.  E.  E.  Co.  v.  Hildreth,  53  Cal.  123; 
San  Joaquin  Land  and  Water  Co.  ▼.  West,  94  Cal.  399. 

Morawetz,  in  his  work  on  Private  Corporations,  at  section  52, 
in  discussing  the  contract  of  membership,  says:  **An  offer  or 
contract  to  become  a  shareholder  in  a  corporation,  or  to  subscribe 
for  shares  thereafter,  does  not  become  binding  or  create  a  lia- 
biKty  until  all  conditions  precedent,  upon  which  the  offer  or  con- 
tract is  made,  have  been  performed":  Citing  Lake  Ontario  Shore 
E.  E.  Co.  V.  Curtiss,  80  N.  Y.  219;  People's  Ferry  Co.  v.  Balch, 
8  Gray,  310;  Goff  v.  Winchester  College,  6  Bush,  443;  Edinboro* 
Academy  v.  Eobinson,  37  Pa.  St.  210;  78  Am.  Dec.  421;  and 
adds:  "It  is  plain  that  no  liability  is  incurred,  unless  the  corpo- 
ration which  is  organized  is  the  specific  corporation  which  was 
contemplated  at  the  time  of  the  agreement":  Machias  Hotel 
Co.  V.  Coyle,  35  Me.  405;  58  Am.  Dec.  712;  Wallingford  Mfg. 
Co.  V.  Fox,  12  Yt  304;  California  Sugar  Mfg.  Co.  v.  Schafer,  57 
Cal.  396. 

Defendant  subscribed  for  stock  to  the  amount  of  one  thousand 
dollars,  "for  the  purpose  of  forming  a  *^®®  corporation  having 
for  its  object  the  furnishing  of  the  incandescent  system  of  electric 
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lighting,  ....  and  to  provide  the  funds  for  the  necessary 
plant." 

The  formation  of  a  corporation  for  such  purpose  was  a  condi- 
tion precedent  to  the  right  of  plaintiff  to  recover.  Until  it  haa 
done  so,  it  is  not  perceived  upon  what  theory  it  can  compel 
payment.  If  plaintiff  can  add  the  element  of  a  power  com- 
pany to  its  attributes,  upon  the  same  principle  it  may  adopt 
any  other  function  and  still  hold  the  defendant  liable. 

An  individual  may  be  quite  willing  to  contribute  his  money 
and  assume  the  responsibilities  of  a  stockholder  in  a  corporation 
to  furnish  light,  and  at  the  same  time  decline  to  embark  in  an 
enterprise  to  furnish  power,  or  to  engage  in  other  and  distinct 
branches  of  business. 

It  is  sufficient  to  say  that  defendant  only  agreed  to  pay  his 
money  for  stock  in  a  corporation  for  lighting  purposes,  and  that 
he  cannot,  under  his  contract,  without  his  consent,  be  com- 
pelled to  pay  money  toward  the  formation  of  a  corporation  for  an 
additional  and  distinct  purpose. 

Appellant  contends  that,  for  ihe  purposes  of  the  organization 
of  the  corporation,  the  subscribers  present  were  the  agents  for 
those  subscribers  who  were  absent,  and  in  support  of  the  propo- 
sition cites  West  v.  Crawford,  80  Cal.  19. 

The  answer  to  this  contention  is  that,  if  the  subscribers  with 
defendant  are  to  be  deemed  his  agents  in  the  formation  of  a  cor- 
poration, the  extent  of  their  authority  as  such  agents  only  went  to 
the  formation  of  such  a  corporation  as  had  been  agreed  upon, 
and  when  they  went  beyond  the  bounds  thus  set  they  exceeded, 
as  against  the  nonconsenting  defendant,  their  authority,  and  their 
acts  as  to  him  were  void. 

This  conclusion  reached,  it  follows  that  the  plaintiff  is  not 
entitled  to  recover,  and  that  other  questions  involved  need  not 
be  considered. 

The  judgment  appealed  from  should  be  affirmed. 

**^  Ilaynee,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  th«  Judgment 
appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

CORrORATIONS— SUBSCRIPTION  TO  STOCK— WHEN  BIND- 
INQ.— A  ■ubscription  of  moneys,  to  be  paid  to  a  corporation  not  yet  ex- 
idtin^r,  is  enforceable  by  it  only  after  it  comefl  into  exigtence:  Richeliea 
Hotel  Co.  ▼.  International  etc.  Encnrnprnent  Co.,  140  111.  248;  S3  Am. 
St.  R«p.  234.  and  note;  Hu'ison  Real  Estate  Co.  v.  Tower,  166  Masi. 
K;  32  Am.  Ht.  Rep.  AM,  and  note;  Bryant'i  Pond  eto.  Mill  Co.  f.  Felt, 
B7  Me.  234;  47  Am.  St.  Rep.  323,  and  note. 
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Yermont  Marble  Company  v.  Beow. 

[109  California,  236.] 

SALES  UPON  CONDITION,— A  consignment  of  goods  to  the 
consignee,  under  a  contract  stipulating  that  he  shall  sell  the  goods 
to  some  third  person,  that,  until  they  are  so  sold,  he  is  under  no 
obligation  to  pay  the  consignor  the  cost  price,  and,  until  so  sold, 
he  may  be  compelled  to  surrender  the  goods  to  the  consignor  at  any 
time,  is  a  sale  upon  condition.  Prior  to  sale  by  the  consignee  to  a 
third  person,  the  former  has  no  title  to  the  goods  which  can  be  the 
«ubject  of  levy  or  sale  upon  execution  for  his  debts. 

RETENTION  OF  TITLE.— THE  SELLER  OF  GOODS  MAY, 
by  appropriate  contract,  retain  the  title  thereto  until  performance 
-of  some  valid  condition  on  the  part  of  the  buyer.  The  fact  that  the 
property  is  to  be  resold  by  the  latter  does  not  affect  the  rule. 

WRITTEN  CLAIM  OF  PROPERTY  LEVIED  UPON  In  the 
hands  of  one  who  holds  it  under  a  conditional  sale,  notifying  the 
sheriff  that  the  claimant  is  the  owner  of  the  property,  that  the 
execution  debtor  holds  it  only  for  the  purposes  of  resale,  that  he 
held  it  when  seized  for  such  purposes  only,  and  not  otherwise,  suffi- 
ciently states  the  grounds  of  title  required  by  section  689  of  the  Code 
■of  Civil  Procedure  of  California. 

Section  689  of  the  Code  of  Civil  Procedure,  referred  to  in  the 
opinion  of  the  court,  declares  that  no  claim  to  property  levied 
upon  b}'  a  sheriff  is  valid  as  against  him,  unless  the  person  by 
whom  it  is  claimed  shall  make  a  verified  claim  thereto,  setting  out 
his  title,  his  right  to  the  possession,  and  the  grounds  of  such  title, 
and  shall  serve  such  claim  on  the  sheriff. 

Forbes  &  Dinsmore,  for  the  appellant. 

W.  H.  Carlin,  for  the  respondent. 

^^"^  BRITT,  C.  Defendant  was  constable  of  Marysville  town- 
ehip  in  Yuba  county,  and  was  sued  in  this  action  by  plaintiff,  a 
corporation,  for  the  value  of  certain  marble  monuments  sold 
by  him  July  10,  1893,  under  writs  of  execution  issued  from  the 
justice's  court  of  said  township  against  the  property  of  one 
Plymire,  upon  judgments  obtained  there  by  creditors  of  Plymire. 
Tlie  chief  question  involved  is,  whether  the  marble,  when  ^^^ 
levied  upon  and  sold,  was  the  property  of  plaintiff  or  of  said 
Plymire.  The  latter  had  a  marble-shop  at  Marysville,  and  was 
a  dealer  in  funerary  stones  and  monuments;  he  had  been  accus- 
tomed for  several  years  to  purchase  from  plaintiff  unfinished 
monuments  and  other  marble  needed  in  his  business,  and,  on  July 
19, 1893,  he  Tvas  in  plaintiff's  debt  some  two  thousand  five  hundred 
dollars  for  such  materials  purchased  previously  to  that  time,  and 
plaintiff  was  apprehensive  that  further  sales  to  him  outright  would 
involve  loss;  to  prevent  this,  Plymire  agreed  in  writing  with  the 


88  Vebmont  Marble  Co.  t>.  Brow.  [CaL 

marble  company,  on  the  date  last  mentioned,  that,  in  consideration 
of  its  sending  to  him  certain  specified  monuments  "en  consign- 
ment," he  would  hold  the  same  as  the  property  of  the  company 
until  sold,  and  subject  to  its  order;  that  as  fast  as  he  sold  the 
monuments  he  would  remit  the  money — the  cost  price  at  which 
each  was  listed  to  him — and  when  he  took  notes  in  lieu  of  cash 
he  would  remit  the  notes  as  collateral  for  his  account.  Subse- 
quently, in  May,  1893,  Plymire  agreed  with  plaintiff  for  a  further 
consignment  of  goods,  specifically  described,  written  memoranda 
of  which  agreement  provided  in  substance  that  he  should  keep  an 
account  of  the  sale  of  the  monuments  described  in  a  book,  and  send 
such  book  to  the  marble  company  en  the  first  of  each  month,  and^ 
"as  fast  as  said  work  is  sold  and  erected,"  pay  to  the  company 
the  list  or  cost  price  to  him  of  each  piece  of  marble  sold  by  him, 
"either  by  cash  or  customer's  note,"  the  same  to  be  placed  to  his 
credit  as  fast  as  cash  should  be  received;  that  he  held  the  marble 
merely  on  consignment  to  be  paid  for  when  sold,  and  that  it 
remained  the  property  of  the  marble  company  "until  paid  for,  aa 
above,"  and  at  all  times  subject  to  its  order.  Ten  monuments, 
of  the  value  of  six  hundred  and  eighty-three  dollars,  were  con- 
verted by  defendant,  as  the  court  found,  and  of  these,  three  had 
been  delivered  to  Plymire  under  his  arrangement  with  plaintiff 
of  July,  1892,  and  seven  under  that  of  May,  1893.  By  the  terms 
of  an  oral  agreement  not  embodied  in  said  written  memoranda, 
**•  Plymire  promised  that,  whenever  he  received  payment  from  a 
customer  for  a  monument,  he  would  pay  plaintiff  an  additional 
sum  of  twenty-five  per  cent  on  the  cost  price  charged  him  for  the 
same  by  plaintiff;  which  further  percentage  was  to  be  applied  on 
his  indebtedness  of  two  thousand  five  hundred  dollars  existing 
before  July,  1 892.  The  debts  on  which  the  judgments  mentioned 
were  recovered  against  Plymire  accrued  prior  to  the  receipt  by 
him  of  any  part  of  the  goods  in  controversy. 

PhTnire,  it  was  further  understood,  would  take  orders  for  and 
sell  the  marble  in  his  own  name;  lie  hud  the  right  to  fix  the  selling 
price  and  the  terms  of  sale;  he  was  to  bea.r  the  cost  of  transporting 
the  marble  from  San  Francisco  to  Jilarysville;  apparently,  the 
marble  company  exercised  no  control  over  his  business.  The 
monuments,  when  seized  by  defendant,  were  in  the  same  condi- 
tion as  when  received  by  Plymire  from  plaintiff,  he  having  done 
no  lettering  or  other  work  on  them.  He  testified  at  the  trial: 
**!  was  not  to  sell  these  monuments  in  the  same  condition  that  I 

received  them I  have  to  sell  them  first  and  then  put 

on  the  inscription.  ....    If  a  man  wanted  a  design,  I  showed 
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him  a  style  of  monument  and  told  him  what  it  would  come  to 
when  finished  and  set  up;  found  out  how  he  wanted  it  lettered, 
whether  he  wished  any  further  design  carved  on  it,  and  then 
fixed  it  up,  put  a  bottom  hase  on  it,  set  it  up,  and  then  took  the 
money  for  it."  Before  the  execution  sale  plaintiff  demanded  the 
property  of  defendant,  the  particulars  of  whicli  demand  appear  in 
another  connection. 

Appellant  contends  that  the  facts  stated  evidence  a  sale  on 
credit,  in  which  the  title  to  the  goods  passed  at  once  to  Plymire, 
and  they  tlius  became  liable  to  execution  for  his  debts,  and  it  ia 
said  that  it  is  "unmeaning  for  parties  to  a  contract  to  say  it  shall 
not  amount  to  a  sale  when  it  contains  every  element  of  a  sale.'* 
This  latter  proposition  is  doubtless  correct;  the  transaction  must 
be  judged  by  the  intent  of  the  parties  to  it,  gathered  ^*®  from  the 
whole  scope  and  effect  of  their  language  and  their  explanatory 
conduct;  mere  verbal  foraiulas  are  to  be  disregarded  if  inconsist- 
ent with  a  specific  intent  thus  manifested.  But,  looking  at  the 
facts  in  the  light  of  this  principle,  we  find  no  transmission  of  title 
to  Plymire.  "]\Iere  transfer  of  possession  without  the  agreement, 
express  or  implied,  that  such  transfer  is  a  sale  on  the  one  hand, 
and  a  purchase  on  the  other,  will  not  be  a  sale  or  have  the  effect 
to  transfer  the  title":  Borland  v.  Nevada  Bank,  99  Cal.  94;  37 
Am.  St.  Eep.  32.  "We  consider  that  tlie  true  nature  of  the  trans- 
action was  that  of  a  sale  upon  condition,  the  condition  being,  as  to 
each  monument,  that  Plymire  should  sell  the  same  to  some  third 
person;  until  then  he  was  under  no  obligation  to  pay  plaintiff 
the  cost  price,  and  until  then  he  was  compellable  to  surrender  the 
goods  to  plaintiff  upon  demand.  "When  he  sold  a  monument  he 
was  precisely  within  the  case  put  by  Mellish,  L.  J.,  in  Ex  parte 
White,  6  L.  E.  Ch.  App.  397,  405:  "If  A  hands  over  his  goods  to 
B,  and  B  is  to  pay  him  a  certain  price  if  he  sells,  but  is  at  liberty 
to  sell  on  what  terms  he  pleases,  and  B  then  sells  to  C,  the  natural 
inference  from  these  facts  is,  beyond  all  doubt,  that  there  is  a  sale 
made  to  B,  and  another  sale  from  B  to  C."  But  obviously  there 
is  no  completed  sale  to  B  until  he  sells  to  C;  this  is  illustrated  in 
Nutter  V.  "Wheeler,  2  Low.  Dec.  (U.  S.  Dist.  Ct.)  346;  there  "W. 
&  Co.  were  in  the  habit  of  sending  their  manufactured  goods  to 
one  Gear  in  Boston,  and  Gear  sold  them  at  such  prices  and  on  such 
terms  as  he  pleased,  not  less  than  the  trade  prices  fixed  by  "W.  & 
Co;  whenever  he  made  a  sale  he  was  to  pay  "W.  &  Co.  in  thirty 
days  the  prices  shown  in  their  list  to  him,  less  an  agreed  dis- 
count; after  a  sale  was  made  by  him  his  credit  only  was  looked  to 
by  W.  &  Co;  Gear  became  bankrupt,  and  "W.  &  Co.  took  back  the 
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goods  of  their  manufacture  in  his  shop  unsold.  The  court  said: 
"Until  a  sale  was  made,  the  property  in  the  goods  remained  in 
the  defendants  [W.&  Co.], and  they  were  well  justified  in  reclaim- 
ing those  which  remained  on  hand  at  the  time  of  the  failure  *** 
of  Gear."  So,  in  our  opinion,  at  the  time  of  the  levy  and  sale  by 
defendant  here,  the  monuments  were  the  property  of  plaintiff 
end  not  liable  to  execution  for  Plymire's  debts. 

As  suggested  by  appellant,  there  may  be  impolicy  in  allowing 
a  severance  of  title  and  possession  where  an  ultimate  sale  is  de- 
signed by  the  parties,  but  this  consideration  is  for  the  legislature 
and  not  the  courts;  the  common-law  right  of  the  seller,  by  appro- 
priate contract,  to  retain  the  title  until  the  performance  of  some 
valid  condition  on  the  part  of  the  buyer  has  been  long  recognized  [ 
in  this  state,  as  almost  universally  elsewhere:  Putnam  v.  Lara-! 
phier,  36  Cal.  151;  Kohler  v.  Hayes,  41  Cal.  455;  Hegler  y.  Eddy,; 
53  Cal.  697;  Sere  t.  McGovern,  65  Cal.  244;  Benjamin  on  Sales, 
Bennetts'  (6th  ed.),  255,  282,  et  seq.     That  the  property  is  to  be 
resold  by  the  first  (conditional)  purchaser  does  not  affect  the  rule: 
Hirsch  v.  Steele,  10  Utah,  18,  and  cases  cited. 

Appellant  further  argues  that  the  written  claim  to  the  marble 
in  question  served  on  him  by  plaintiff  prior  to  the  execution  sale, 
under  section  689  of  the  Code  of  Civil  Procedure,  is  defective  in 
the  manner  of  "setting  out  the  title"  and  in  "stating  the  grounds 
of  such  title,"  as  provided  in  that  section.  "Waiving  the  question 
whether  the  statute  referred  to  imposes  a  condition  precedent  to 
the  right  to  maintain  the  action,  we  think  the  objection  is  not 
tenable;  the  writing  stated,  among  other  things,  that  plaintiff 
is  the  owner  of  the  property,  and  had  delivered  it  to  Plymire  for 
purposes  of  sale,  and  that  he  held  it  when  seized  by  defendant 
for  those  purposes,  and  not  otherwise.  The  phrase,  "grounds  of 
such  title,"  in  the  code  section  is  not  very  definite,  but  we  sup- 
pose it  has  reference  to  the  reasons  why  the  claimant  avers  himself 
to  have  a  title  superior  to  that  of  the  execution  debtor;  and  the 
explanation  in  this  instance  of  the  manner  in  which  such  debtor 
acquired  possession  of  the  property  from  the  claimant,  coupled 
viiih  a  statement  of  the  claimant's  ownership,  seems  to  l>e  all  that 
vhould  bo  required  in  such  a  case.  Some  other  points  ***  are 
made  ooncerning  rulings  on  matt«^  of  evidence  at  the  trial, 
but  they  are  unimportant;  if  all  were  determined  in  appellant's 
favor,  we  cannot  see  that  the  result  could  be  affected.  The  judg- 
ment and  order  appealed  from  should  be  affirmed. 

Searls,  C,  and  Haynce,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


THE  CASE  of  Holt  Mfg.  Co.  v.  Ewing,  109  Cal.  353,  was  an  "  action 
in  claim  and  delivery  of  personal  properly.  On  July  8,  1893,  the  Holt 
Manufacturing  Company  entered  into  a  contract  with  T.  S.  Ewing, 
under  which  an  '  improved  link  belt  combined  harvester  No.  426'  was 
delivered  by  respondent  to  said  T.  S.  Ewing,  for  which  said  Ewing  agreed 
to  pay  the  sum  of  $1,650,  and,  to  secure  the  same,  executed  two  promia- 
eory  notes,  each  for  the  sura  of  $825 — the  first  to  become  due  September 
1,  1892,  and  the  second,  September  1,  1893.  By  said  contract,  which 
was  denominated  a  lease,  it  was  stipulated  that,  '  the  Holt  Manufactur- 
ing Company  do  not  part  with  their  title  to  said  harvester  until  said 
deferred  payments,  or  notes,  are  fully  paid ;  that  time  is  of  the  essence 
of  the  agreement;  that  should  the  undersigned  (T.  S.  Ewing)  make  de- 
lault  in  any  of  the  payments,  then  said  Hole  Manufacturing  Company 
ehali,  at  their  option  and  without  notice,  terminate  this  agreement, 
and,  with  or  without  legal  proceedings,  take  and  retain  said  harvester 
wherever  it  may  be  situated,  and  all  moneys  paid  by  the  undersigned 
prior  to  such  default  shall  be  compensation  for  the  privilege  of  using  said 
harvester  prior  to  such  default. '  There  was  paid  on  said  first  prom- 
issory note,  on  October  3. 1892,  $500,  and  on  January  11,  1893,  $100.  Said 
T.  S.  Ewing  died  intestate  on  March  23,  1893,  and  the  defendant,  Rosa 
V.  Ewing,  was,  on  the  twenty-ninth  day  of  April,  1893,  duly  appointed 
administratrix  of  his  estate,  and  on  May  18,1893,  letters  of  administra- 
tion were  duly  issued  to  her.  Afterward,  the  plaintiff  presented  to  said 
administratrix  its  claim  upon  said  promissory  notes  for  the  balance  of 
$249,  then  due  upon  the  first  note,  and  the  amount  to  become  due  upon 
the  second,  of  $884.50,  in  ail,  $1,133.50.  This  claim  was  duly  verified  on 
May  20,  1893,  and  was  allowed  by  the  administratrix  May  26,  1893,  and 
allowed  and  approved  by  the  court  on  June  24,  1893;  and  this  action  to 
recover  possession  of  said  property  was  commenced  October  12,  1893.  In 
the  presentation  of  said  claim  to  the  administratrix,  the  plaintiff  set 
out  a  copy  of  said  promissory  notes,  with  the  credits  upon  the  first,  but 
did  not  set  out  the  contract  or  lease,  or  make  any  reference  whatever 
thereto.  Upon  this  state  of  facts,  the  defendant  contended  that  the 
plaintiff  w.iived  its  right  under  said  contract  to  retake  the  property, 
and  elected  to  treat  the  transaction  as  an  absolute  sale,  and  is  therefore 
estopped  from  asserting  ownership  to  the  property,  or  any  right  tare- 
cover  possession  thereof  in  this  action.  The  cause  was  tried  by  the 
court,  and  findings  and  judgment  went  in  favor  of  tlie  plaintiff,  and  this 
appeal  is  by  the  defendant  from  said  judgment  and  from  an  order  deny- 
ing her  motion  for  a  new  trial.  The  so-calle<l  lease  was,  in  fact,  a  con- 
ditional sale,  under  the  terms  of  which  the  seller  had  either  one  of  two 
remedies  for  the  violation  of  the  contract  by  the  purchaser.  It  might, 
upon  the  default  of  the  purchaser,  in  meeting  the  stipulated  payments, 
or  any  of  them,  have  retaken  the  property,  or  recovered  its  possession 
in  an  action  of  claim  and  delivery;  or,  on  the  other  hand,  treated  the 
sale  as  an  absolute  one,  and  brought  its  action  upon  the  notes  to  re- 
cover the  contract  price  of  the  property  sold.  These  remedies  being 
inconsistent,  the  plaintiff  could  elect  which  he  would  pursue,  but  he 
could  not  have  both  :  Parke  etc.  Co.  v.  White  River  Lumber  Co.,  101  CaU 
37,  and  cases  there  cited.  The  question,  therefore,  is  whether  the  presen- 
tation of  the  plaintiff's  claim  for  the  unpaid  purchase  money  to  the  ad- 
ministratrix of  Ewing's  estate,  and  its  approval  by  her  and  the  court, 
was  such  an  election  as  debarred  the  plaintiff  from  pursuing  its  subse- 
quent action  to  recover  possession  of  the  property,  upon  the  assumption 
that  the  title  had  never  passed  to  the  purchaser."  The  supreme  court 
held  that  it  was  such  election. 
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In  the  case  of  Rodgers  v.  Bachman,  109  Cal.  552,  it  appeared  that, 
on  May  14, 1892,  one  Silva  was  the  owner  and  in  possession  of  cer- 
tain sheep,  and  on  that  day  entered  into  a  written  agreement  with  one 
Barberia  and  his  copartners,  signed  and  executed  by  all  of  the  parties, 
as  follows:  "For  and  in  consideration  of  the  agreements  hereinafter 
mentioned,  I,  the  said  Jose  Sefieuo  Silva,  of  the  first  part,  do  hereby 
contract  and  agree  to  sell  to  the  said  Joaquin  Coelho  Barberia,  and 
Joaquin  Goncafus  Denes,  and  Joaquin  Coelho  Dronellex,  and  Jos© 
Martins,  all  being  copartners,  2,132  sheep,  consideration  to  be  paid  as 
follows,  to  wit:  $2,374.70  casli  paid  to-day,  the  receipt  whereof  ishereliy 
acknowledged;  the  balance  in  two  equal  payments,  $1,559. 65  payable 
May  1,  1893,  $1,559.65  payable  October  1,  1893,  all  to  draw  interest  at 
ten  percent  per  annum,  interest  payable  annually.  It  is  hereby  con- 
tracted and  agreed  by  all  parties  that  the  second  parties  are  to  take  and 
run  the  aforesaid  sheep  until  the  expiration  of  the  aforesaid  named 
payments,  free  of  charge,  to  the  aforesaid  Jose  Sefreno  Silva,  to  have 
the  wool,  and  sell  and  dispose  of  the  same,  to  run  the  sheep.  It  being 
further  contracted  and  agreed  that  the  sheep  are  to  remain  and  be  the 
property  of  said  Silva,  and  that  the  title  of  the  sheep  is  to  remain  in  him 
and  vest  in  him,  his  heirs  and  assigns,  until  the  aforesaid  payments  are 
made.  It  is  further  contracted  and  agreed  that  the  said  Silva  is  to  give 
a  bill  of  sale  at  the  time  when  all  of  the  payments  are  made.  It  is 
further  contracted  and  agreed  by  the  second  parties  that  in  the  event 
anything  should  occur,  that  they,  tha  said  second  parties,  should  fail 
to  cause  the  aforesaid  payments  to  be  made,  or  should  fail  to  keep  the 
■beep  and  their  increase  up  to  the  present  worth,  then  it  is  contracted 
and  agreed  that  the  said  Silva.  his  heirs,  order,  or  assigns,  shall  have 
the  power  to  take  possession  of  this  band  of  sheep  at  any  time,  and  sell 
the  same  to  best  advantage,  and  apply  proceeds  to  the  payment  of  this 
contract,  and  if  any  moneys  be  left,  then  same  is  to  be  paid  to  said  sec- 
ond parties,  their  order,  heirs,  or  assigns." 

On  the  day  the  contract  was  executed,  the  parties  of  the  second  part 
took  possession  of  the  sheep,  and  un  May  2,  1893,  they  made  the  sec- 
end  payment  therein  provided  for.  They  remained  in  possession  until 
August  8,  1893,  when  the  sheep  were  sold  and  delivered  to  the  defend- 
ant Bachman  and  others  by  the  sheriff,  under  an  execution  regularly 
issued  against  Barberia  and  his  copartners.  In  August,  1892,  Silva  sold 
and  assigned  his  interest  in  the  sheep  to  the  plaintiff  Rodgers,  together 
with  his  interest  in  the  above  agreement.  Defendants  purcliaped  with 
notice  of  plaintiff's  claim  to  the  sheep.  The  third  payment  to  be  made 
under  the  contract  on  October  1,  1893,  was  not  made,  and  one  year 
thereafter  plaintiff  demanded  the  sheep  of  the  defendants,  and,  on 
their  refusal,  commence!  this  action  for  their  recovery  and  obtained 
po.asession  of  them.  Upon  the  trial  of  the  case,  defendants  recovered 
judgment  and  plaintiff  appealed.  The  appellate  court,  in  deciding  the 
case,  held  that  the  contract  in  question  created  a  purely  conditional 
sale,  under  which  Silva,  as  the  owner  of  the  sheep,  was  entitled  to  re- 
cover them,  as  against  a  purchaser  under  execution  sale  acainst  the 
bailees.  The  court  also  announced  the  following  rules:  "The  owner 
of  property  may  include  in  any  executory  aereement  for  its  sale  which 
he  inalces  any  conditions  which  he  may  desire  to  insert,  and  make  their 

ferformance  essential  l>efore  ho  shall  l)e  deprived  of  his  ownership:  and 
e  may  si^ll  upon  condition  that  title  shall    not  be  divested  until  the 

price  has  b««en  fully  paid In  the  absence  of  fraud,  nn  agreement 

lor  a  con<litional  sale  is  good  and  valid,  as  well  against  third  f)erBons 
as  against  the  parties  to  the  transaction;  and  a  bailee  of  personal  prop- 
erty cannot  convey  the  title,  or  subject  it  to  execution  for  his  own  debts, 
antil  the  condition  on  which  the  agreement  to  sell  was  made  has  been 
performed."  "The  question  is  always  one  of  intention,  and  whenever, 
open  a  proper  construction  of  the  instrument,  it  is  apparent  that  it 
wan  the  intention  of  the  parties  that  the  sale  should  be  con<lit<oned 
ut>on  the  payment  of  the  price,  it  is  the  duty  of  the  court  to  carry  out 
that  intention." 
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SALES— CONSIGNxMENTS  FOR. -A  consignment  of  goods  to  be 
paid  for  at  a  fixed  price  out  of  their  proceeds  whien  sold,  where  the  con- 
tract is  one  of  agency  and  there  is  no  attempt  at  evasion,  is  a  bailment 
for  sale, and  not  a  sale  with  reservation  of  title.  The  title  remains  in 
the  consignor  until  the  goods  are  sold  to  a  bona  fide  purchaser  for  value, 
and  they  cannot  be  sold  on  execution  to  pay  the  debts  of  the  consignee: 
Barnes  Safe  etc.  Co.  v.  Block  Bros.  Tobacco  Co.,  38  VV.  Va.  158;  45  Am. 
St.  Rep.  846,  and  note.  See,  especially,  the  extended  note  to  iEtna 
Powder  Co.  v.  Hildebrand,  45  Am.  St.  Rep.  203. 

CONDITIONAL  SALE.— Where  the  vendor  agrees  to  sell  to  the  ven- 
dee personalty  for  a  price  to  be  paid  in  the  future,  and  delivers  posses- 
sion, yet  expressly  retains  title  until  payment,  it  is  a  conditional  sale: 
Note  to  Gerow  v.  Castello,  7  Am.  St.  Rep.  262.  See,  also,  the  note  to 
Palmer  v.  Howard,  1  Am.  St.  Rep.  63. 


Nichols  v,  Emery, 

[109  Cahfoknia,  823.] 

TRUSTS— POWER  OF  REVOCATION.— If  an  owner  of  land 
conveys  it  to  a  trustee,  upon  certain  trusts  to  be  executed  after  the 
death  of  the  grantor,  reserving  in  the  conveyance  a  power  of  revo- 
cation, and  remaining  in  possession  during  his  lifetime  without  ex- 
ercising the  power,  the  conveyance  operates  to  immediately  vest  in 
the  trustee  so  much  of  the  estate  as  is  necessary  to  carry  out  the 
purposes  of  the  trust.  The  grantor  retains  a  life  estate  entitling 
him  to  remain  in  possession,  or  to  lease  the  land  and  retain  the 
profits.  The  reservation  of  power  to  revoke  the  trust  does  not  oper- 
ate to  destroy  the  conveyance  as  a  trust,  nor  make  it  a  will  or  testa- 
mentary disposition  of  the  property. 

WILLS.— THE  TRUE  TEST  of  the  character  of  an  Instru- 
ment, as  to  whether  it  is  a  will,  is  not  the  testator's  realization  thai 
It  Is  a  will,  but  his  intention  to  create  a  revocable  disposition  of  hi» 
property,  to  accrue  and  take  effect  only  upon  his  death,  and  pass- 
ing no  present  interest.  The  essential  characteristic  of  an  Instru- 
ment testamentary  in  its  nature  is,  that  it  operates  only  upon,  and 
by  reason  of,  the  death  of  the  maker  and  is  ambulatory,  and  that  by 
its  execution  the  maker  has  parted  with  no  rights  and  divested 
himself  of  no  part  of  his  estate. 

TRUSTS.— IT  IS  ESSENTIAL  to  the  creation  of  a  valid  ex- 
press trust,  tnat  some  estate  or  interest  be  conveyed  to  the  trustee, 
and,  when  the  Instrument  creating  the  trust  Is  other  than  a  wIlL 
the  estate  or  interest  must  pass  immediately,  but  It  Is  not  essential 
that  It  must  be  enjoyed  immediately.  The  enjoyment  of  the  interest 
may  be  made  to  commence  In  future,  and  to  depend,  for  Its  com- 
mencement, upon  the  termination  of  an  existing  life  or  lives,  or  of 
an  intermediate  estate. 

TRUSTS— REVOCATION-RESERVATION  OF  POWER  OF. 
The  fact  that  a  grantor  in  a  conveyance  creating  a  trust  reserves  a 
power  of  revocation,  does  not  impair  the  trust,  nor  affect  Its  char- 
acter as  such.  It  remains  operative  until  the  right  to  revoke  l» 
exercised  in  due  form. 

TRUSTS  TO  AVOID  ADMINISTRATION.— A  person  may  dis- 
pose of  his  property  in  his  lifetime  to  avoid  administration  of  his 
estate  after  death,  either  by  gifts  absolute  during  his  life,  or  by  gifts 
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In  trnst  during  his  life,  or  by  voluntary  settlements,  and  such  dis- 
position shows,  not  only  an  absence  of  testamentary  Intent,  but  an 
absolute  hostility  thereto. 

SETTLEMENTS— CONSIDERATION.— A  fully  executed,  vol- 
untary settlement  for  the  benefit  of  the  settler's  children,  does  not 
require  other  consideration  for  its  support  than  that  of  parental 
affection  and  duty. 

B.  F.  Thomas,  for  the  appellant. 

C.  A.  Storke  and  V.  Montgomery,  for  the  respondents. 

^5  HENSHAW,  J.  Appeals  from  the  judgement  and  order 
denying  a  new  trial.  The  plaintiff  set  up  in  his  complaint  the 
following  facts: 

His  father,  Walter  E.  Nichols,  during  his  lifetime,  conveyed 
to  plaintiff,  as  trustee,  a  piece  of  real  property,  upon  certain  trusts 
expressed  in  the  deed,  which  were  to  sell  the  land  within  ten 
months  after  the  death  of  the  graniwr,  dividing  the  proceeds  of 
the  sale,  one-fifth  each  to  four  named  beneficiaries,  the  grantor's 
children,  one  being  the  trustee,  while  the  remaining  part  was  to 
***  be  invested  by  the  trustee  and  the  profits  of  the  investment 
paid  over'to  another  child,  a  daughter,  during  the  life  of  her  hus- 
band, and  upon  his  death,  if  she  survive  him,  to  her  absolutely, 
with  other  provisions  made  in  case  she  should  die  first  leaving 
surviving  issue.  Disposition  was  likewise  made  of  th«  allotted 
interests  in  the  event  of  any  of  the  beneficiaries  dying  before 
sale  and  distribution.  The  power  of  revoking  the  trust  was 
expressly  reserved,  but  no  form  of  revocation  was  prescribed. 

Plaintiff  pleaded  his  acceptance  of  the  trust  and  the  death  of 
his  father  intestate;  his  inability  to  sell  the  land  within  the 
designated  ten  months,  but  his  present  ability  to  do  so,  provided 
he  obtain  an  order  of  court  so  directing. 

He  also  averred  the  consent  of  the  beneficiaries  to  the  proposed 
sale.  The  beneficiaries  were  made  defendants.  The  court  was 
asked  to  declare  certain  sums  expended  by  the  trustee  to  be 
charges  upon  the  trust  fund,  to  settle  the  trustee's  account,  fix 
his  compensation,  and  decree  a  sale.  Certain  money  claims  of 
some  of  the  beneficiaries  against  the  property  are  asked  to  be 
determined  and  decreed  invalid. 

The  defendant,  Adeline  Bmery,  ansrwercd,  admitting  that 
Walter  E.  Nichols  did  "make,  execute,  and  deliver"  the  trust 
deed  set  out  in  the  complaint,  but  denied  that  plaintiff  accepted 
the  trtiat  or  ever  held  the  land  in  trust.  She  averred  a  revocntion 
by  the  grantor  of  the  deed  of  trust;  that  the  property  was,  at  the 
death  of  Walter  E.  Nichols,  a  part  of  his  estate,  and  that  she, 
«*  heir  at  law,  was  entitled  to  one-fourth  part  thereof.    By  croaa- 
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complaint  she  pleaded  ownership  in  herself  of  one-fourth  of  the 
property,  and  asked  for  a  decree  accordingly. 

The  defendant,  Mary  F.  Foster,  another  daughter  and  henefi- 
ciary,  and  her  husband,  Fred  A.  Foster,  answered,  admitting 
the  trust  and  its  acceptance,  and  claimed  under  it;  the  husband 
averring  that  he  had  acquired  the  interest  of  William  E.  Nichols, 
a  beneficiary  and  son  ^^''  of  the  grantor,  and  that  the  beneficiary, 
James  M.  Nichols,  was  dead.  "William  Nichols  made  default,  and 
the  action  was  dismissed  as  to  James,  who  was  found  to  be  dead. 
The  court  found  the  execution  and  delivery  to  plaintiff  of  the  deed 
of  trust  by  Walter  E.  Nichols,  and  "that  said  Walter  E.  Nichols 
at  no  time  made  any  other  or  further  disposition  of  the  land 
mentioned  and  described  in  the  instrument." 

It  then  found:  "That  it  was  not  the  intention  of  the  said  Walter 
E.  Nichols  when  he  executed  the  said  instrument  and  delivered 
the  same,  nor  of  said  Walter  E.  Nichols  when  he  received  the 
same,  that  said  instrument  should  pass  any  immediate  interest 
in  said  lands  to  said  Walter  E.  Nichols,  but  it  was  intended  that 
said  Walter  E.  Nichols,  the  grantor  in  said  deed,  might  use,  pos- 
sess, and  occupy  said  lands  and  the  products  thereof  during  his  life, 
and  might  make  during  his  life  any  disposition  of  said  lands  that 
he  might  choose,  other  and  different  from  that  determined  upon 
in  the  said  instrument,  and  said  Walter  E.  Nichols  did,  from  the 
date  of  said  instrument  up  to  his  death,  use  and  occupy  said  lands 
and  take  to  himself  the  entire  product  thereof. 

"That  no  consideration  ever  passed  to  said  Walter  E.  Nichols, 
grantor  therein,  for  said  instrument." 

Due  exception  is  taken  to  these  findings. 

The  court  concluded,  as  matter  of  law,  that  the  instrument; 
(the  trust  deed)  is  testamentary  in  character,  and  is  to  be  judged 
by  the  laws  of  wills,  and,  so  judged,  that  it  is  void  for  want  of  exe- 
.cution  with  the  formalities  prescribed  for  wills. 

No  express  finding  was  made  upon  the  issue  of  revocation  of  the 
trust,  the  court  apparently  deeming  it  unnecessary  under  ita 
construction  of  the  instrument.  The  only  declaration  touch- 
ing the  matter  is  the  one  above  quoted,  that  the  grantor  never 
made  other  disposition  of  the  lands. 

A  formal  written  acceptance  of  the  trust  over  the  signature  of 
the  trustee  is  embraced  in  the  instrument,  which  waa  duly 
acknowledged  by  both  grantor  and  ^^®  grantee,  and  recorded 
at  request  of  the  latter.  It  was  pleaded  and  proved  at  the  trial 
that  the  beneficiaries,  as  beneficiaries  under  the  trust,  had  executed 
and  acknowledged  to  plaintiff,  as  trustee  under  the  trust,  an 
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authorizatioii  to  sell  the  property.  No  question  of  the  invalidity 
of  the  trust  is  raised  by  the  pleadings,  the  only  claim  in  hostility 
to  it  being  that  presented  by  the  averments  of  its  nonacceptance 
and  revocation.  It  is  true  that  defendant,  Adeline  Emery,  by 
cross-complaint,  pleads  ownership  in  fee  of  the  undivided  fourth 
part  of  the  land,  but  nowhere  in  the  pleadings  or  in  the  arguments 
of  her  counsel  upon  the  trial,  as  disclosed  by  the  record,  is  it  even 
suggested  that  the  trust  instrument  is  void  because  testamentary 
in  character. 

The  surprise  which  plaintiff  urged  as  a  ground  for  a  new  trial, 
seems,  under  the  circumstances,  to  have  been  quite  natural. 
The  court  reached  its  conclusion  from  its  irterpretation  of  the 
instrument  by  the  light  of  the  evidence  in  the  case.  That 
evidence  is  brief,  consisting  only  of  the  testimony  of  the  trustee, 
and  it  may  be  well  to  quote  it.    He  says  upon  cross-examination: 

"The  deed  of  trust  was  executed  at  its  date.  I  di  1  not  go  into 
the  actual  possession  of  the  property  until  after  the  death  of  W. 
E.  Nichols,  who  occupied  the  premises  from  the  date  of  the  deed 
to  the  date  of  his  death.  He  farmed  the  placf  and  took  all  of  its 
revenues.  I  took  all  of  its  revenues.  I  think  he  offered  the  prop- 
erty for  sale;  advertised  it  in  a  newspaper  for  sale.  He  paid  the 
taxes  on  the  land.  They  were  assessed  to  him.  I  knew  that  the 
deed  of  trust  gave  to  my  father  the  right  to  revoke  the  trust. 
In  speaking  of  this  land,  W.  E.  Nichols  spoke  of  it  as  his  own  land. 
He  had  cultivated  the  crop  that  was  on  the  place  at  the  time 
of  his  death-  A  part  of  the  crop  was  his.  He  leased  part  of  the 
land." 

At  this  point  objection  was  made  to  "this  testimony  and  this 
line  of  testimony.**  And  the  attorney  for  Mrs.  Emery  stating  that 
he  sought  to  show  that  the  grantor  had  remained  in  possession  of 
the  land,  and  had  not  **®  recognized  the  trust,  and  that  he 
would  claim  that  the  grantor  had  "acquired  a  right  to  the  land 
by  adverse  possession,'*  and  that  therefore  he  had  filed  his  croas- 
complaint,  the  court,  after  discussion,  sustained  the  objection. 

Returning  to  the  evidence,  it  is  to  be  noted  at  a  glance  that  its 
statements  are,  in  some  respects,  contradictory  and  ambiguous. 
"He  fanned  the  place  and  took  all  the  revenues.  I  took  all  the 
revenues.**  "A  part  of  the  crop  was  his.  He  leased  part  of  th^ 
land,'*  "Whether  as  lessor  or  lessee  is  not  made  plain.  How- 
ever, thwe  matters  need  not  further  be  considered,  since,  as  has 
been  said,  there  is  no  finding  upon  the  question  of  the  revoca- 
tion of  the  trust,  and  since  a  settler,  in  the  absence  of  fraud,  miii- 
take,  or  •onM  similar  ground  of  relief,  cannot,  by  failing  to 
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''recognize"  the  trr.st,  or  even  by  repudiation  of  it,  affect  the 
rights  of  the  trustee  and  beneficiary  vested  under  his  deed. 

The  evidence  must  by  the  court  have  been  considered  as  bear- 
ing upon  the  intent  of  the  grantor  in  making  the  deed,  and  we 
proceed  to  review  its  decision  in  this  regard.  It  is  undoubtedly 
the  general  rule,  enunciated  by  the  leading  case  of  Habergham  v. 
Vincent,  2  Ves.  Jr.  231,  and  oft  repeated,  that  the  true  test  of  the 
character  of  an  instrument  is  not  the  testator's  realization  that  it 
is  a  will,  but  his  intention  to  create  a  revocable  disposition  of  his 
property  to  accrue  and  take  effect  only  upon  his  death  and  passing 
no  present  interest. 

The  essential  characteristic  of  an  instrument  testamentary  in 
its  nature  is,  that  it  operates  only  upon  and  by  reason  of  the  death 
of  the  maker.  Up  to  that  time  it  is  ambulatory.  By  its  exe- 
cution the  maker  has  parted  with  no  rights  and  divested  himself 
of  no  modicum  of  his  estate,  and  per  contra  no  rights  hav-e  accrued 
to  and  no  estate  has  vested  in  any  other  person.  The  death  of 
the  maker  establishes,  for  the  first  time,  the  character  of  the 
instrument.  It  at  once  ceases  to  be  ambulatory,  it  acquires  a 
fixed  status  and  operates  as  a  conveyance  of  ^^**  title.  Its  ad- 
mission to  probate  is  merely  a  judicial  declaration  of  that  status. 

Upon  the  other  hand,  to  the  creation  of  a  valid  express  trust, 
it  is  essential  that  some  estate  or  interest  should  be  conveyed  to 
the  trustee,  and,  when  the  instrument  creating  the  trust  is  other 
than  a  will,  that  estate  or  interest  must  pass  immediately:  Perry 
on  Trusts,  sec.  92.  By  such  a  trust,  therefore,  something  of 
the  settler's  estate  has  passed  from  him  and  into  the  trustee 
for  the  benefit  of  the  cestui,  and  this  transfer  of  interest  is  a  pres- 
ent one  and  in  nowise  dependent  upon  the  settler's  death.  But 
it  is  important  to  note  the  distinction  between  the  interest 
transferred  and  the  enjoyment  of  that  interest.  The  enjoyment 
of  the  cestui  may  be  made  to  commence  in  the  future  and  to  de- 
pend for  its  commencement  upon  the  termination  of  an  existing 
life  or  lives  or  of  an  intermediate  estate:  Civ.  Code,  sec.  707. 

Did  the  grantor  in  the  present  case  divest  himself  by  the 
instrument  of  any  part  of  the  estate  in  the  land  which  he  had 
formerly  owned  and  enjoyed?  By  the  terms  of  the  instrument 
an  estate  was  assuredly  conveyed  to  the  trustee.  The  language 
is  appropriate  to  a  conveyance,  and  the  grantor's  execution  and 
delivery  of  the  deed  (both  found),  he  being  under  no  disability, 
and  impelled  by  no  fraud,  operated  to  vest  so  much  of  his  estate 
in  the  trustee  as  was  necessary  to  carry  out  the  purpose  of  the 
trust.     The  especial  pui-pose  was  to  sell  and  distribute  the  pro- 
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ceeds  upon  his  death — a  legal  purpose  authorized  by  section  857 
of  the  Civil  Code.  The  terra  of  the  duration  of  the  trust,  the 
life  of  the  settler,  did  not  violate  the  provisions  of  section  715 
of  the  same  code.  We  have,  therefore,  an  estate  conveyed  to  a 
named  trustee  for  named  beneficiaries,  for  a  legal  purpose  and 
a  legal  terra,  such  a  trust  as  conforms  in  all  ite  essentials  to  the 
statutory  requirements.  That  no  disposition  is  made  by  the 
trust  of  the  interest  and  estate  intervening  in  time  and  enjoy- 
ment between  the  dates  of  the  deed  and  the  death  of  tlie  settler 
cannot  aflfect  the  trust.  The  trustee  takes  the  whole  estate  *^* 
necessary  for  the  purposes  of  the  trust.  All  else  remains  in  the 
grantor:  Civ.  Code,  sec.  866.  In  this  case  there  remained  in 
the  grantor  the  equivalent  of  a  life  estate  during  his  own  life, 
and  he  was  thus  entitled  to  remain  in  possession  of  the  land,  or 
lease  it  and  retain  the  profits. 

Nor  did  the  fact  that  the  settler  reserved  the  power  to  re- 
voke the  trust  operate  to  destroy  it  or  change  its  character.  He 
had  the  right  to  make  the  reservation  (Civ.  Code,  sec.  2280),  but 
the  trust  remained  operative  and  absolute  until  the  right  waa  exer- 
cised in  proper  mode:  Stone  v.  Hackett,  12  Gray,  232;  Van  Cott 
V.  Prentice,  104  N.  Y.  45.  Indeed,  this  power  of  revocation  was 
strongly  favored  in  the  case  of  voluntary  settlements  at  common 
law,  and  such  a  trust,  without  such  a  reservation,  was  open  to  sus- 
picion of  undue  advantage  taken  of  the  settler:  Lewin  on  Trusts, 
•75,  76;  Perry  on  Trusts,  sec.  104. 

We  think,  however,  that  the  circumstances  of  the  reservation 
of  power  to  revoke,  and  the  limitation  of  the  trust  upon  the  life 
of  the  settler,  have  operated  to  mislead  the  learned  judge  of 
the  trial  court.  If  the  life  selected  had  been  that  of  a  third  per- 
son, and  if  no  revocatory  power  had  been  reserved,  no  one  would 
question  but  that  ;  valid  express  trust  had  been  created.  But  the 
fact  that  the  designated  life  in  being  was  the  settler's  could  not 
operate  to  destroy  its  validity,  for  he  had  the  right  to  select 
the  life  of  any  person  as  the  measure  of  duration.  And  the  fact 
that  he  reservwl  the  right  to  revoke  did  not  impair  the  trust, 
nor  affect  its  character,  since  title  and  interest  vested  subject 
to  divestiture  only  by  revocation,  and,  if  «o  revocation  was  made, 
they  became  absolute. 

A  man  may  desire  to  make  disposition  of  his  property  in  his 
lifetime  to  avoid  administration  of  his  estate  after  death.  In- 
deed, in  view  of  the  fact,  both  patent  and  painful,  that  the  fiercest 
»nd  most  expensive  litigation,  engendering  the  bitterest  feelings, 
tprings  up  over  wills,  such  a  desire  is  not  unnatural.     And  when 
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it  is  ^^^  given  legal  expression,  as  by  gifts  absolute  during  life, 
or  by  gifts  in  trust  during  life,  or  voluntary  settlements,  there  ia 
manifest,  no^  only  an  absence  of  testamentary  intent,  but  an 
absolute  hostility  to  such  intent. 

The  evidence  above  quoted  does  not  militate  against  the  estab- 
lishment of  the  trust.  At  most  it  was  addressed  to  showing  an 
attempted  revocation  by  the  settler — a  revocation,  however,  which 
the  court  does  not  find. 

The  deed  being  a  voluntary  settlement  for  the  settler's  chil- 
dren, and  being  fully  executed,  does  not  require  other  considera- 
tion for  its  support  than  that  of  parental  affection  and  duty: 
Lines  v.  Lines,  143  Pa.  St.  149;  24  Am.  St.  Rep.  487. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


TRUSTS  — POWER  OF  REVOCATION  — EFFECT.  -  A  reserved 
right  of  revocation  is  not  inconsistent  with  the  creation  of  a  valid  trust. 
If  the  right  is  not  exercised  during  the  lifetime  of  the  grantor  and  ac- 
cording to  the  terms  in  which  it  is  reserved,  the  validity  of  the  trust 
remains  as  though  there  had  never  been  reserved  a  right  of  revocation: 
Lines  v.  Lines,  142  Pa.  St.  149;  24  Am.  St.  Rep.  487;  Dickerson's  Ap- 
peal, 115  Pa.  St.  198;  2  Am.  St.  Rep.  547.  To  the  same  effect,  see  Bris- 
tor  v.  Tasker,  135  Pa.  St.  110;  20  Am.  St.  Rep.  S53,  and  note. 

WILLS— WHAT  ARE.— A  will  is  an  instrument  by  which  a  person 
makes  a  disposition  of  his  property,  to  take  effect  after  his  death :  Bar- 
ney V.  Hayes,  11  Mont.  571 ;  28  Am.  St.  Rep.  495,  and  note.  An  instru- 
ment disclosing  the  intention  of  the  maker  respecting  the  posthumous 
disposition  of  his  property,  and  which  does  not  operate  until  after  his 
death,  is  a  will,  and  may  be  revoked:  Hazleton  v.  Reed,  46  Kan.  73; 
26  Am.  St.  Rep.  86,  and  note. 

TRUSTS,  ESSENTIALS  OF.— To  the  constitution  of  every  express 
trust  there  must  be  a  trustee,  an  estate  to  vest  in  him,  and  a  bene- 
ficiary: Greene  v.  Greene,  125  N.  Y.  506;  21  Am.  St.  Rep.  743. 
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[109  Caufornia,  378.] 

INTEREST— LIABILITY  OF  STATE.— The  state  Is  not  liable 
for  interest  upon  matured  coupons  of  Indian  war  bonds  issued  under 
a  statute   which  does  not  expressly  subject  It  to  such  liability. 

CONSTITUTIONAL  LAW— RETROSPECTIVE  STATUTE- 
LIABILITY  OF  STATE.— If  a  claim  against  the  state  does  not  bear 
Interest  when  It  accrues,  a  statute  subsequently  passed  cannot  im- 
pose a  liability  upon  the  state  for  interest  thereon. 

CONSTITUTIONAL  LAW  —  GIFT  OF  INTEREST  ON 
CLAIM.— A  retrospective  statute  conferring  a  right  to  recover  in- 
terest on  a  claim  against  the  state,  upon  which  no  right  to  recover 
AM  St.  Rbp.,  Vol.  L.  — 4 
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Interest  exists  prior  to  the  enactment  of  such  statute,  creates  a  gift 
and  is  'void,  under  a  constitutional  provision  stipulating  that  the 
legislature  shall  hare  no  power  to  make,  or  authorize  the  making  of, 
any  gift  of  any  public  money  or  thing  of  value  to  any  individual  or 
con>oration.  No  moral  obligation  to  pay  such  interest  can  make  the 
statute  constitutional,  or  make  the  interest  so  authorized  other  than 
a  gift. 

W.  F.  Fitzgerald,  attorney  general,  for  the  appellant 

Mastick,  Belcher  &  Mastick,  and  Freeman  &  Bates,  for  the 
respondent. 

»'■»  HARRISON,  J.  In  1851  certain  Indian  war  bonds  were 
issued  on  behalf  of  the  state,  by  virtue  of  an  act  of  the  legisla- 
ture, passed  for  that  purpose:  State.  1851,  p.  520.  The  bonds 
themselves,  and  the  coupons  for  the  semi-annual  interest  thereon, 
which  matured  prior  to  1854,  were  paid  by  the  United  States  in 
September,  1856.  Plaintiff  is  the  holJer  of  certjain  coupons 
tliat  had  been  detached  from  these  bonds,  representing  the  semi- 
annual interest  thereon  that  accrued  prior  to  September  1,  1856, 
amounting  in  the  aggregate  to  the  sum  of  four  thousand  five 
hundred  dollars.  On  the  3d  of  March,  1894,  he  presented  his 
claim  against  the  state  upon  these  coupons  to  the  board  of 
examiners,  and  demanded  that  they  allow  the  claim,  with  legal 
interest  on  the  coupons  from  their  respective  dates  of  maturity. 
The  board  refused  to  allow  his  demand,  and  thereupon  the 
present  action  waa  commenced,  under  the  provisions  of  the  act 
of  February  28,  1893:  Stats.  1893,  p.  57.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  amount  of  the  coupons 
and  interest  as  claimed  by  him,  from  which  the  defendant  has 
appealed,  and  the  error  chiefly  relied  upon  in  the  appeal  is  the 
allowance  of  interest 

The  liability  of  the  state  to  pay  interest  upon  the  *®®  ma- 
tured coupons  of  its  bonds  waa  presented  in  Sawyer  v.  Colgan, 
102  Cal.  283,  and  we  there  said: 

"Section  1917  of  the  Civil  Code  does  not  apply  to  an  indebted- 
ness of  the  state,  and  the  state  is  not  liable  to  pay  interest  on  its 
debts,  unless  its  consent  to  do  so  has  been  manifested  by  an  act  of 
its  legislature,  or  some  lawful  contract  of  its  executive  officers: 
United  States  v.  North  Carolina,  136  U.  S.  211;  Carr  v.  State, 
127  Ind.  204;  22  Am.  St  Rep.  624."  The  respondent,  however, 
contends  that,  under  the  provisions  of  section  5  of  the  act  of  1893, 
under  which  this  action  is  brought,  he  is  entitled  to  legal  inter- 
est upon  the  coupons  from  their  maturity.  That  section  is  as 
follows: 

"Sec  5.    In  case  judgment  be  rendered  for  the  plaintiff  in  any 
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such  suit,  it  shall  be  for  the  amount  actually  due  from  the  state 
to  the  plaintiff,  with  legal  interest  thereon  from  the  time  the 
obligation  accrued,  and  without  costs." 

The  "legal  interest"  for  which  judgment  is  by  this  section 
authorized  to  be  entered  in  favor  of  the  plaintiff  is  only  such 
interest  as  is  authorized  by  law.  If  the  plaintiff  is  not  legally  en- 
titled to  interest  upon  his  claim,  either  by  reason  of  the  nature  of 
the  claim  or  the  immunity  of  the  state  from  an  obligation  to  pay 
interest,  this  statute  does  not  authorize  its  recovery;  and,  as  we 
have  seen  that  there  was  at  that  time  no  liability  on  the  part 
of  the  state  for  interest  upon  the  coupons,  there  was  no  'legal" 
interest  for  which  a  recovery  could  be  had,  irrespective  of  the 
provisions  of  the  statute  itself. 

The  claim  by  the  respondent  that  the  act  is  retrospective, 
and  by  its  terms  includes  the  right  to  recover  legal  interest 
from  the  maturity  of  the  coupons,  is  met  by  article  4,  section  31, 
of  the  constitution,  which  declares:  "The  legislature  shall  have 
no  power  ....  to  make  any  gift,  or  authorize  the  making  of  any 
gift,  of  any  public  money  or  thing  of  value  to  any  individual, 
municipal,  or  other  corporation  whatever." 

Inasmuch  as  prior  to  the  passage  of  the  act  there  was  no  liabil- 
ity for  interest  on  the  part  of  the  state,  it  was  ^®*  not  competent 
for  the  legislature  to  create  such  liability  by  the  passage  of  the 
act.  To  increase  the  existing  obligation  for  the  coupons,  by  add- 
ing thereto  the  tight  to  recover  interest  thereon,  would  be  to  make 
a  donation  to  the  holder  of  the  coupons  of  the  amount  of  the  inter- 
est. If  it  be  conceded  that  the  state  was  under  a  moral  obligation 
to  pay  the  same  interest  upon  its  indebtedness  that  is  recognized 
as  recoverable  by  law  between  individuals,  such  moral  obligation 
does  not  render  the  statute  constitutional,  or  make  the  interest 
60  authorized  other  than  a  gift:  Bourn  v.  Hart,  93  Cal.  321;  27 
Am.  St.  Rep.  203;  Oonlin  v.  Board  of  Supervisors,  99  Cal.  17;  37 
Am.  St.  Eep.  17. 

The  superior  court  is  directed  to  modify  the  judgment  appealed 
from  by  striking  therefrom  the  words  "nineteen  thousand  six  hun- 
dred and  seventy-two  dollars,"  and  insert  in  lieu  thereof  the  words 
*'f  orty-five  hundred  dollars,"  and  as  so  modified  the  judgment  will 
stand  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurrecL 

Hearing  in  Bank  denied. 

INTEREST— STATES,  WHETHER  LIABLE  FOR.— A  iovereign  it 
not  bound  to  pay  interest,  unless  it  has  expressly  contracted  to  do  so  : 
Can  V.  State,  127  Ind.  204 ;  22  Am.  St.  Rep.  624,  and  especially  the 
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note  thereto  at  page  648,  where  the  cases  affirming  this  doctrine  ar» 
collected. 

LEGISLATURE  — POWER  TO  MAKE  GIFTS  OF  PUBLIC 
AIU^'EY. — The  Kifts  which  are  forbidden  by  the  constitution  of  Cali- 
fornia include  all  appropriations  of  public  money  for  which  there  is  no 
authority  or  enforceable  claim,  or  which  rest  in  some  moral  or  equita- 
ble obligation.  Public  moneys  must  be  regarded  as  held  for  public  pur- 
poses, and  the  legislature  is  forbidden  to  dispose  of  them  except  for 
such  purposes:  Conlin  v.  Board  of  Supervisors,  99  Cal.  17;  37  Am.  St. 
Rep.  17,  and  note.  See,  also,  the  extended  note  to  Carr  v.  State,  22 
Am.  St.  Rep.  638. 
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[109  CaLIFOKMA,  427.] 

mortgage  on  homestead  — right  to  PERSONAL 
action  on  note.— If  a  mortgage  is  executed  by  husband  and  wife 
upon  a  homestead,  the  mortgagee  cannot  bring  an  action  and  recover 
a  personal  judgment  upon  the  mortgage  note  against  the  husband 
without  foreclosure  of  the  mortgage,  on  the  ground  that  the  mort- 
gage lien  is  extinguished  by  failure  of  the  mortgagee  to  present  the 
claim  against  the  estate  of  the  deceased  wife. 

mortgage  UPON  HOMESTEAD— DEATH  OP  SPOUSE- 
RIGHT  TO  FORECLOSE  OR  TAKE  PERSONAL  JUDGMENT.— If 
a  mortgage  is  executed  by  husband  and  wife  upon  a  homestead 
which  is  afterwards  set  apart  to  the  surviving  spouse,  the  mort- 
gagee can  neither  maintain  his  action  to  foreclose,  nor  have  a  per- 
sonal Judgment  against  the  survivor,  unless  be  first  presents  bis 
claim  against  the  estate  of  the  deceased  spouse. 

MORTGAGES— NEGLIGENCE  OF  MORTGAGEE— WAIVER 
OF  SECURITY.— If  a  mortgagee,  by  his  own  act  or  neglect,  deprives 
himself  of  the  right  to  foreclose  his  mortgage,  he  at  the  same  time 
deprives  himself  of  a  right  to  an  action  on  the  mortgage  note.  He 
cannot,  without  the  consent  of  the  mortgagor,  release  the  mortgage, 
or  waive  the  security  for  the  purpose  of  bringing  an  action  upon 
the  note. 

B.  B.  Newman,  for  the  appellant 

Tobin  &  Tobin,  for  the  respondent 

**»  HARRISON,  J.  The  defendant,  Charles  O'Neill,  and 
his  wife,  Elizabeth,  executed  to  the  plaintiff  their  promisBory  note 
August  24, 1888,  and,  at  the  same  time,  for  the  purpose  of  secur- 
ing its  payment,  executed  a  mortgage  of  certain  real  property  up)on 
which  they  had  previously  made  a  declaration  of  homestead.  The 
property  was  the  community  property  of  the  said  Charles  and 
Elizabeth  at  the  time  of  filing  their  declaration  of  homestead,  and 
remained  such  until  the  death  of  Elizabeth.  Ehzabeth  died 
March  27,  1890,  and  administration  vvtis  ha<3  upon  her  estate  in 
the  superior  court  for  the  city  and  county  of  San  Francisco.  The 
plaintiff  did  not  present  any  claim  against  her  estate  upon  the 
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note  and  mortgage,  and  on  July  2G,  1893,  the  superior  court  set 
apart  the  mortgaged  premises  to  the  defendant,  Charles  O'lSTeill, 
as  the  surviving  husband.  The  present  action  is  brought  against 
■Charles  O'Neill  upon  the  note  alone,  to  recover  judgment  for  its 
amount.  The  superior  court  held  that,  by  reason  of  the  failure 
•of  the  plaintiff  to  present  his  claim  to  the  administrator  of  the 
•estate  of  Elizabeth,  the  mortgage  lien  was  extinguished,  by 
virtue  of  section  1475  of  the  Code  of  Civil  Procedure,  and  ren- 
dered a  personal  judgment  against  the  defendant  for  the  amount 
of  the  note.  The  defendant  has  appealed  from  the  judgment 
upon  the  judgment-roll,  upon  the  ground  that  the  findings  do  not 
•support  the  judgment. 

In  Barbieri  v.  Eamelli,  84  Cal.  154,  it  was  held  that  an  action 
to  recover  a  personal  judgment  upon  a  debt  for  which  a  mortgage 
security  has  been  given,  even  ^^^  though  such  security  was  origi- 
nally valueless,  by  reason  of  prior  mortgages  which  exceeded  the 
A'alue  of  the  lands,  cannot  be  maintained;  that  if  the  mortgage 
•on  its  face  purports  to  be  a  security  to  the  plaintiff,  he  must  bring 
his  action  for  its  foreclosure:  See,  also,  Porter  v.  Muller,  65  Cal. 
•512;  Hall  v.  Amott,  80  Cal.  348.  In  Hearn  v.  Kennedy,  85  Cal. 
55,  it  was  held  that  when  a  mortgage  is  made  by  husband  and 
wife  upon  a  homestead  which  is  afterward  set  apart  to  the  surviv- 
ing widow,  the  mortgagee  can  neither  maintain  his  action  to  fore- 
•cloee  the  mortgage,  nor  have  a  personal  judgment  against  the 
feurvivor,  unless  he  first  presents  his  claim  against  the  estate  under 
section  1475  of  the  Code  of  Civil  Procedure.  • 

It  may  be  that,  if  the  mortgagor's  title  to  the  land  has  becom« 
"extinguished  subsequent  to  the  making  of  the  mortgage,  by  title 
paramount,  or  if  the  mortgaged  property  has  been  destroyed,  or 
has  ceased  to  exist  (see  Toby  v.  Oregon  Pac.  E.  E.  Co.,  98  Cal. 
490),  the  mortgagee  need  not  go  through  the  idle  form  of 
bringing  an  action  for  foreclosure  before  he  can  have  a  judgment 
•on  the  note;  but  when  the  mortgagee,  by  his  own  act  or  neglect, 
■deprives  himself  of  the  right  to  foreclose  the  mortgage,  he,  at  the 
same  time,  deprives  himself  of  the  right  to  an  action  upon  the  note. 
He  will  not  be  permitted,  without  the  consent  of  the  mortgagor, 
to  release  the  mortgage  for  the  purpose  of  bringing  an  action  upon 
the  note.  "He  is  not  authorized  to  waive  the  security  and  bring 
•an  action  on  the  indebtedness":  Barbieri  v.  Eamelli,  84  Cal.  154; 
and  whether  he  release  the  security  by  some  affirmative  act  or 
"by  his  neglect  is  immaterial.  In  the  present  case,  the  plaintiff 
neglected  to  present  its  claim  and  have  it  allowed  and  paid  out 
of  the  estate  of  the  decedent.    Whether,  upon  the  facts  as  shown 
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in  this  case,  this  neglect  had  the  effect  to  release  the  mortgage 
lien  is  immaterial.  If  it  did  have  that  effect,  as  it  was  the  result 
of  his  own  neglect,  the  plaintiff  cannot  rely  upon  such  neglect  a» 
giving  authority  *^®  to  bring  an  action  against  the  defendant 
upon  the  note  alone.  If  it  did  not  have  that  effect,  the  plaintiff 
should  have  brought  his  action  to  foreclose  the  mortgage^ 
The  judgment  is  reversed. 

Garoubte,  J.,  and  Van  Fleet,  J.,  concurred. 


MORTGAGE-FORFEITURE  OF  RIGHT  TO  FORECLOSE-EF. 
FECT, — If  the  holder  of  a  mortgage  secured  by  primary  security  for- 
feits hia  right  to  foreclose  it,  by  permitting  an  adjudication  which 
estops  him  from  pursuing  it,  he  is  also  estopped  from  enforcing  the 
mortgage  against  secondary  security  held  by  him:  O'Brien  y.  Moffitt, 
133  Ind.  660;  36  Am.  St.  Rep.  566.  A  separate  action  cannot  be  brought 
for  the  recoverv  of  a  debt  for  which  a  mortgage  security  has  been 
given:  Barbier'i  v.  Bamelli,  84  Cal.  151;  Porter  T.  Mulier,  65  Cal.  612» 


Heim  v.  Butin. 

[103  Califoknia,  600.] 

MORTGAGES  —  FORECLOSURE  —  DEFICIENC5T  JUDG- 
MENT—INJUNCTION.  —  If  a  mortgagor  conveys  the  mortgaged 
premises  to  a  third  person,  who  agrees  to  pay  the  mortgage  debt 
but  fails  to  do  so,  an  agreement  between  the  original  mortgagor 
and  the  mortgagee,  that  the  latter  is  not  to  take  any  deficiency 
Judgment  against  the  former  upon  foreclosure,  is  wltho-it  considera- 
tlon,  and  the  mortgagor  who  makes  default  In  the  foreclosure  suit 
upon  the  faith  of  such  agreement,  but  without  having  any  legal 
defense,  or  suffering  injury  thereby,  cannot  enjoin  the  enforcement 
of  a  deficiency  Judgment  rendered  against  him  in  yiolation  of  sucli 
agreement. 

W.  H.  Jordan  and  W.  A.  Richardson,  for  the  appellants. 

W.  E.  McConnell  and  J.  A.  Barham,  for  the  respondent. 

»«»  BEATTY,  C.  J.  This  is  an  action  to  enjoin  the  defendant 
from  enforcing  a  deficiency  judgment  docketed  against  the  plain- 
tiffs in  a  foreclosure  suit,  and  the  question  to  be  decided  is^ 
whether  the  complaint  states  facts  sufEcient  to  constitute  a  cause 
of  action. 

It  is  alleged  that  in  December,  1887,  the  plaintiffs,  for  a  valu- 
able consideration,  made,  executed,  and  delivered  to  the  defendant 
their  promissory  note  for  four  thousand  nine  hundred  dollars^ 
secured  by  mortgage;  that  they  subsequently  sold  and  conveyed 
the  mortgaged  premises  to  third  parties,  who  assumed  and  agreed 
to  pay  the  mortgage  debt,  but  failed  to  do  so;  and  that  in  Sep- 
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tember,  1891,  the  defendant,  being  requested  by  Ella  ^^^  M. 
Heim  to  foreclose,  "did  agree  with  her  that  he  would  commence 
an  action  for  such  foreclosure,  and  upon  obtaining  judgment  in 
said  cause,  and  a  decree  of  said  court  directing  the  sale  of  said 
property  to  satisfy  said  judgment,  he,  this  defendant,  would  arf; 
such  sale  purchase  the  same  for  the  amount  of  such  judgment  ob- 
tained, including  interest  and  costs  at  that  time  accrued,  and  he, 
the  said  defendant,  did  expressly  agree  with  the  said  plaintiff  that 
DO  personal  judgment  in  said  action  should  ever  be  entered  or 
docketed  against  plaintiffs,  or  against  either  of  them." 

It  is  next  alleged  that  thereafter,  in  September,  1891,  the 
defendant  commenced  an  action  to  foreclose  said  mortgage,  and 
in  January,  1893,  obtained  a  decree  for  the  sale  of  the  mort- 
gaged premises  to  satisfy  the  unpaid  balance  of  the  mortgage 
debt,  amounting,  mth  costs,  etc.,  to  about  five  thousand  dollars; 
that  the  property  was  thereafter  sold  by  the  sheriff;  that  these 
plaintiffs,  relying  on  the  defendant's  promise  and  agreement, 
failed  to  appear  or  answer  in  the  foreclosure  suit,  though  made 
parties  thereto,  and  permitted  their  defaults  to  be  entered  therein, 
and  afterward  abstained  from  being  present  at  the  sale  or  taking 
any  steps  to  obtain  a  purchaser  for  the  mortgaged  property  so  that 
their  interests  in  the  judgment  might  be  protected  and  exon- 
erated, and  for  the  same  reason  they  refrained  from  bidding  at  the 
sale,  although  fully  able  to  purchase  the  property;  that  the  de- 
fendant, in  violation  of  his  promise,  bid  less  than  the  amount  of 
the  judgment  and  costs,  and  purchased  the  property  for  a  sum 
which  left  a  deficiency  of  nine  hundred  and  eighteen  dollars  and 
forty-three  cents,  which  he  procured  to  be  docketed  as  a  per- 
sonal judgment  against  these  plaintiffs,  and  is  threatening  to 
enforce  by  execution.  Wherefore  plaintiffs  pray  that  the  enforce- 
ment of  said  personal  judgment  be  perpetually  enjoined,  etc. 

The  defendant  did  not  demur  to  the  complaint,  but  answered, 
denying  that  he  had  ever  made  the  promise  or  agreement 
alleged. 

^^^  At  the  trial  plaintiffs  offered  evidence  tending  to  prove 
said  agreement,  but,  upon  objection  of  the  defendant,  the  court 
excluded  all  such  evidence,  on  the  ground  that  the  complaint  was 
fatally  defective  for  want  of  facts  constituting  a  cause  of  action. 
Judgment  of  nonsuit  followed,  and  plaintiffs  appeal. 

We  think  the  ruling  of  the  superior  court  was  correct.  The 
complaint  not  only  fails  to  allege  any  consideration  for  the  prom- 
ise of  defendant  not  to  enter  a  deficiency  judgment,  but  shows 
that  there  was  no  consideration.     The  defendant  had  a  clear  and 
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undoubted  right  to  such  a  deficiency  judgment,  and  the  plain- 
tiffs neither  gave  nor  agreed  to  give  or  confer  any  benefit  in  con- 
sideration of  its  release,  nor  did  they  agree  to  suffer  any  prejudice 
or  forego  any  advantage. 

The  promise  of  the  defendant  was,  therefore,  mere  nudum  pac- 
tum. But  plaintiffs  say  they  relied  upon  it,  and  aoted  upon  it, 
and  therefore  the  defendant  is  estopped  from  alleging  or  re- 
lying upon  a  want  of  consideration.  This  would  be  so  if  it  ap- 
peared that  their  position  was  changed  for  the  worse  in  conse- 
quence of  their  reliance  on  defendant's  promise,  but  nothing  to 
that  effect  is  alleged.  True,  they  suffered  default,  but  they  had 
no  defense  to  the  action,  and  they  did  not  bid  at  the  sale  nor 
provide  a  bidder,  but  they  do  not  allege  that  the  property  was  [ 
worth  a  dollar  more  than  it  sold  for,  or  that  they  would  have ; 
been  willing  to  bid  more  for  it,  or  that  anyone  would  have  done 
80.  In  short,  the  complaint  is  fatally  defective,  and  did  not 
admit  the  proof  of  facts  sufficient  to  warrant  a  judgment.  The 
decision  in  Thompson  v.  Laughlin,  91  Cal.  317,  does  not  conflict 
with  this  view.  In  that  case,  the  plaintiff  had  waived  his  motion 
for  a  new  trial  in  another  action  in  consequence  of  the  promise 
of  the  adverse  party  to  satisfy  the  judgment,  and,  after  the  time 
for  moving  had  passed,  an  attempt  was  made  to  enforce  the 
judgment.  The  enforcement  of  the  judgment  was  enjoined,  but 
it  was  because,  in  theopinion  of  the  court,  the  plaintiff  ^'^  would 
have  been  entitled  to  a  new  trial  if  he  had  moved  for  it. 

The  judgment  and  order  appealed  from  are  affirmed. 

Van  Fleet,  J.,  Garoutte,  J.,  and  Henshaw,  J.,  concurred. 
McFarland,  J.,  dissented. 


JUDGMENTS— RELIEF  FROM  IN  EQUITY.— If,  contrary  to  the 
agreement  of  counsel  for  both  parties,  judgment  is  entered,  and  the 
fact  of  its  entry  is  concealed  from  the  defendant  by  the  joint  niisrepre- 
■entation  of  both  the  plaintiff  and  the  justice  until  the  timt*  for  appeal 
has  expired,  equity  will  >;rant  relief  by  enjoining  the  assertion  of  such 
Judgment:  Merriman  v.  Walton,  105  Cal.  403;  45  Am.  St.  Rep.  50,  and 
note.  Equity  will  enjoin  the  enforcement  of  a  judgment,  if  any  fact 
exists  which  nhows  that  it  would  be  against  conscience  to  execute  the 
judgment,  and  of  which  the  injured  party  could  not  have  availed  him- 
■<^lf  in  a  court  of  law,  or  of  which  he  might  have  availed  himself,  but 
was  prevented  bv  the  fraud  of  his  adversary,  unmixed  with  any  fraud 
or  negligence  on  nis  part:  Hibbard  v.  Eastman,  47  N.  H.  607;  03  Am. 
Dec.  4fi7,  and  not*'.  See,  also,  the  note  to  Hartford  Ins.  Co.  r.  Meyer, 
27  Am.  St.  Rep.  386,  and  the  extended  note  to  Oliver  v.  Pray,  19  Am. 
Deo.  603. 
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Weinstock,  Lubin  &  Co.  v.  Maeks. 

[109  California,  529.] 

TRADE  NAME  —  FRAUDULENT  INFRINGEMENT.  —  Al- 
though  there  can  be  no  exclusive  property  in  a  trade  name,  it  is  a 
fraud  on  one  who  has  established  a  trade  and  carried  it  on  under  a 
given  name  for  some  other  person  to  assume  the  same  name,  or  the 
same  name  with  a  slight  alteration,  in  such  manner  as  to  induce 
persons  to  deal  with  him  in  the  belief  that  they  are  dealing  with  the 
person  who  has  given  a  reputation  to  such  name.  Such  fraud  may 
be  enjoined. 

TRADE  NAMES  —  INFRINGEMENT.  —  One  who  built  up  a 
business  under  the  name  of  "Mechanics'  Store"  is  entitled  to  an  in- 
junction restraining  another  from  the  use  of  the  words  "Mechanical 
Store"  as  a  designation  of  his  business  for  the  purpose  of  deceiving 
the  public,  and  especially  the  former's  customers,  and  thereby  se- 
curing the  benefits  of  the  goodwill  of  his  business. 

TRADE  NAMES.— ANY  SIMILARITY  OP  NAME  likely  to  de- 
ceive or  mislead  an  ordinary  unsuspecting  customer,  and  divert  and 
secure  his  trade  from  the  person  who  established  a  trade  name, 
is  a  fraud  which  may  be  restrained  by  injunction. 

TRADE  NAME  —  INFRINGEMENT— INJUNCTION.— If  one 
tradesman  resorts  to  the  use  of  any  artifice  or  contrivance  for  the 
purpose  of  representing  his  goods  or  his  business  as  the  goods  or 
business  of  a  rival  tradesman,  thereby  deceiving  the  public  by  caus- 
ing them  to  trade  with  him  when  they  intended  to  trade,  and  would 
have  otherwise  traded,  with  his  rival,  he  commits  a  fraud  which  may 
be  restrained  by  injunction. 

TRADE  NAMES  AND  BUILDINGS  —  INFRINGEMENT. — 
When  one  has  built  up  a  particular  business  under  a  certain  name 
In  a  house  of  a  certain  style  of  architecture,  another  engaged  in  a 
similar  business,  who  adopts  a  similar  name,  and  erects  a  building 
of  precisely  similar  architecture,  for  the  fraudulent  purpose  of 
drawing  away  the  customers  of  the  other  by  such  deception,  he  may 
be  restrained  by  mandatory  injunction,  and  compelled  to  distin- 
guish his  place  of  business  in  some  mode  or  form  sufficient  to  indi- 
cate to  the  public  that  it  is  a  different  place  of  business  from  the 
other. 

Holl  &  Dunn,  for  the  appellant. 

Johnson,  Johnson  &  Johnson,  for  the  respondent. 

'^^^  GAROUTTE,  J.  Plaintiff  is  a  corporation  carrying  on  a 
large  clothing  and  dry  goods  business  in  the  city  of  Sacramento. 
Defendant  is  also  a  dealer  in  clothing  of  the  same  general  char- 
acter, and  is  carrying  on  business  in  a  building  adjoining  plain- 
tiff's place  of  business.  The  present  action  is  one  of  injunction, 
and  by  its  decree,  among  other  things,  the  court  ordered  de- 
fendant to  refrain  from  further  use  of  the  name  "Mechanical 
Store"  as  the  designation  of  his  place  of  business,  and  further 
decreed  that  defendant  maintain  and  place  in  a  conspicuous  part 
of  his  store,  and  also  in  a  conspicuous  ^^^  place  on  the  outside 
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or  front  thereof,  a  sign  showing  the  proprietorship  of  his  said 
store,  in  letters  sufficiently  large  to  be  plainly  observable  by 
passers-by  and  customers  entering  therein.  Defendant  appeals 
from  the  foregoing  portions  of  the  judgment. 

The  judgment  is  based  upon  certain  findings  of  fact  made  by 
the  trial  court  upon  the  evidence  offered  at  the  trial,  and  no  com- 
plaint is  now  heard  that  this  evidence  does  not  fully  support 
those  findings.  It  therefore  follows  that  the  merit  of  this  appeal 
presents  itself  upon  a  consideration  of  those  findings  and  the 
decree  based  thereon.  These  findings  of  fact  are  full  and  in  de- 
tail, and  for  present  purposes  we  deem  it  sufficient  to  state  the 
general  tenor  and  efTect  of  some  of  them. 

1.  The  court  finda  that,  on  or  about  the  eighth  day  of  October, 
1874,  H.  Weinstock  and  D.  Lubin  entered  into  a  copartnership 
under  the  firm  name  and  style  of  "Weinstock  &  Lubin  of  the  city 
of  Sacramento,  and  as  such  partners  engaged  in  the  business  of 
dealing  in  wearing  apparel  for  men,  women,  and  children,  and 
that  said  Weinstock  &  Lubin  selected  es  the  name  of  their 
place  of  business  "Mechanics'  Store,"  and  designated  the  samd 
by  that  appellation,  by  which  name  their  said  store  thenceforth 
was  continually  known;  that  in  the  management  and  conduct  of 
their  business  they  fixed  a  price  upon  each  and  every  article  car- 
ried by  them  in  the  stock  of  said  store,  and  marked  the  said 
prices  in  figures  upon  each  article,  and  sold  such  articles  at  the 
prices  so  marked,  and  never  deviated  therefrom;  and  they  adver- 
tised the  said  method  of  doing  business  extensively  throughout 
the  entire  Pacific  coast  by  means  of  newspapers,  etc.,  by  means 
whereof  their  said  method  of  doing  business  became  widely  known 
to  the  trade  and  public  throughout  the  entire  Pacific  coast,  and 
by  reason  whereof  it  became  and  was  well  known  to  the  trade 
and  public  in  California  and  the  other  states  and  territories  of 
the  Pacific  coast  that  at  the  store  of  said  Weinstock  &  Lubin 
only  one  price  was  *^**  charged  for  goods  sold  therein,  and  that 
no  deviation  from  said  price  was  permitted. 

2.  That  by  care,  attention,  skill,  and  strict  adherence  to  business 
and  the  rules  as  aforesaid,  this  plaintiff  has  materially  increased 
the  volume  and  importance  and  value  of  said  business,  and  en- 
hanced the  goodwill  thereof,  and  the  said  plaintiff  has  established 
for  the  said  store  and  business  throughout  the  said  states  and 
territories  a  wide  and  honorable  reputation,  and  thereby  said 
business  has  become  extensive  and  valuable  and  profitable,  and 
the  public  have  become  accustomed  to  plaintifTs  said  method  of 
doing  business  and  have  been  induced  to  rely,  and  do  rely,  upon 
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the  good  faith  of  the  plaintiff  in  managing  and  conducting  his 
business  in  the  manner  aforesaid,  and  by  reason  thereof  have  been 
induced  to  bestow,  and  do  bestow,  upon  the  plaintiff  their  custom,, 
trade,  patronage,  and  business. 

3.  That  on  or  about  1885  the  defendant,  who  had  previously 
been  engaged  in  business  elsewhere,  and  was  without  any  estab- 
lished reputation  of  his  own,  and  whose  business  was  unknown, 
to  the  trade  and  general  public,  removed  his  business  from  the 
place  he  then  occupied  to  the  premises  on  the  east  of  and  near 
the  premises  of  this  plaintiff,  and  the  defendant  then  and  there 
engaged  in  a  similar  line  of  trade  as  this  plaintiff,  and  ever 
since  then  he  has  maintained  and  conducted,  and  still  maintains 
and  conducts,  th-e  said  store  at  said  place,  and  carries  on  the  said 
business  therein;  and  he  named  his  store  in  the  year  1887,  or 
thereabouts,  the  "Mechanical  Store." 

4.  That  the  defendant  well  knowing  the  foregoing  facts,  and 
contriving,  intending,  and  designing  fraudulently  to  injure  thia 
plaintiff,  and  to  obtain  undue  advantage  of  plaintiff,  and  to  de- 
prive the  plaintiff  of  its  business,  and  fraudulently  and  unlawfully 
to  increase  his  own  business,  and  to  pirate  and  make  use  of  and 
appropriate  to  himself  the  goodwill  of  the  plaintiff's  business,  and 
the  said  reputation  and  honorable  esteem  and  confidence  that 
the  plaintiff  enjoyed  in  the  ^^"^  minds  of  the  people  of  the 
Pacific  coast,  and  in  order  to  create  confusion  in  the  public  mind,, 
and  to  take  advantage  of  the  standing  that  the  plaintiff  by  its 
aforesaid  acts  had  acquired  in  said  territory,  and  fraudulently 
designing  to  deceive  the  public  and  people  intending  to  trade  with 
the  plaintiff,  and  to  divert  the  custom  of  the  plaintiff  to  himself, 
and  to  deprive  the  plaintiff  of  its  customers  and  of  the  trade,  and 
to  induce  the  people  to  trade  with  the  defendant  under  the  belief 
that  they  were  trading  with  the  plaintiff,  and  for  the  purposa 
of  deceiving  plaintiff's  customers  and  persons  intending  to  trade 
with  plaintiff  into  believing  that  the  defendant's  store  was  that 
of  the  plaintiff,  and  thereby  inducing  them  to  enter  said  store  of 
defendant  to  trade  with  said  defendant,  to  his  profit,  and  in  order 
to  carry  out  his  fraudulent  and  corrupt  designs  as  aforesaid,  the 
defendant  has  persistently  carried  out  a  system  of  deceit  and  mis- 
representations oonceming  his  store  and  its  ownership,  in  connec- 
tion with  plaintiff's  store  and  business,  as  follows:  That  in  1891 
plaintiff,  at  its  place  of  business,  erected  a  store,  the  front  of 
which  is  of  peculiar  architecture,  containing  arches  and  alcoves, 
of  which  there  was  none  other  similar  in  the  city  of  Sacramento; 
that  afterward  the  defendant,  at  his  said  place  of  business,  and 
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adjoining  plaintiff's  store,  erected  a  building  which,  80  f ar  as  the 
first  or  lower  story  is  concerned,  was  and  is  similar  in  architecture 
in  every  respect  to  the  store  of  plaintiff;  so  much  so  that  passers- 
by  were  liable  to  go  into  the  store  of  defendant  thinking  that 
they  were  entering  the  store  of  plaintiff,  and  that  customers  of 
plaintiff  in  many  instances  did  so  enter  the  store  of  defendant, 
thinking  they  were  in  the  store  of  plaintiff.  That  defendant 
had  no  sign  inside  of  his  store  or  on  the  outside  of  his  store 
by  which  customers  could  for  themselves  ascertain  the  true 
proprietorship  thereof;  that  the  erection  of  the  defendant's  build- 
ing exactly  the  same  as  plaintiff's  building  in  every  particular,  and 
the  adoption  of  the  use  of  the  words  "Mechanical  Store,"  and 
the  absence  of  any  name  or  sign  ^^^  upon  or  in  defendant's 
€tore  designating  the  true  proprietorship  of  defendant's  store, 
were  all  done  by  the  defendant  for  the  purpose  of  dceiving  the 
public,  and  more  especially  plaintiff's  customers,  and  enticing 
and  pirating  and  securing  the  patronage  of  said  customers  from 
plaintiff  to  defendant. 

5.  That  by  the  aforsaid  means  the  defendant  has  diverted 
from  the  plaintiff  a  large  part  of  plaintiff's  trade  and  custom;  has 
induced  many  persons  to  trade  with  the  defendant  who  other- 
wise would  have  traded  with  the  plaintiff;  has  sold  large  quan- 
tities of  goods  in  said  store  to  persons  who,  but  for  said  acts  of 
■defendant,  would  have  purchased  said  goods  of  the  plaintiff;  has 
deprived  the  plaintiff  of  a  large  share  oi  its  legitimate  profits; 
has  injured  the  business  and  reputation  of  the  plaintiff;  has  im- 
paired the  confidence  of  the  public  in  the  plaintiff  and  its 
method  of  doing  business,  and  has  deprived  the  plaintiff  of  a 
large  number  of  its  customers  and  patrons. 

The  foregoing  chapter  of  facts  makes  interesting  reading,  and 
we  first  turn  our  attention  to  that  portion  of  the  judgment 
restraining  defendant  from  the  further  use  of  the  words  "Me- 
chanical Store,"  as  a  designation  of  his  place  of  business.  We 
see  but  little  difficulty  in  arriving  at  a  conclusion  upon  this 
branch  of  the  ease.  Defendant  assails  the  judgment  in  this 
particular  with  but  a  single  weapon.  He  insists  that  the  words 
'^Mechanics'  Store"  are  not  the  subject  of  trademark,  and  that, 
therefore,  plaintiff  can  have  no  exclusive  right  to  them.  As  we 
view  the  picture  presented  by  the  findings  of  fact,  Uie  question 
as  to  what  may  or  may  not  be  the  subject  of  trademark  is  not 
the  problem  to  be  solved.  That  these  words  are  of  a  kind  that 
may  be  used  ae  a  trade  name  we  have  no  doubt,  and,  having  es- 
tablished that  fact,  we  are  required  to  pursue  the  investigration 
no  further.    Thftt  certain  names  and  designations  which  may  not 
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become  technical  or  specific  trademarks  may  become  the  names 
of  articles  or  of  places  of  business,  and  thereby  the  use  thereof 
receive  '^^^  the  protection  of  the  law,  cannot  be  doubted,  for  the 
cases  everywhere  recognize  that  fact.  The  learned  judge  said  in 
Lee  V.  Haley,  L.  R.  5  Ch.  App.  155:  "I  quite  agree  that  they 
(the  plaintiffs)  have  no  property  right  in  the  name,  but  the  prin- 
ciple upon  which  the  cases  on  this  subject  proceed  is  not  that 
there  is  property  in  the  word,  but  that  it  is  fraud  on  a  person 
who  has  established  a  trade  and  carried  it  on  under  a  given  name, 
that  some  other  person  should  assume  the  same  name,  or  the 
same  name  with  a  slight  alteration,  in  such  a  way  as  to  induce 
persons  to  deal  with  liim  in  the  belief  that  they  are  dealing  with 
the  person  who  has  given  a  reputation  to  the  name."  A  similar 
doctrine  is  declared  in  Glen  etc.  Mfg.  Co.  v.  Hall,  61  N.  Y.  226, 
19  Am.  Eep.  278,  and  also  in  the  late  case  of  Coates  v.  Merrick 
Thread  Co.,  149  U.  S.  562.  This  court  said  in  Pierce  v.  Guittard, 
68  Cal.  71,  58  Am.  Rep.  1:  "We  are  of  opinion  that  it  is  not 
necessary  to  decide  whether  the  plaintiff's  label,  with  the  accom- 
panying words  and  devices,  constituted  a  trademark,  and  as  such 
the  exclusive  property  of  the  plaintiff,  for  the  reason  that  it  is  a 
fraud  on  a  person  who  has  established  a  business  for  his  goods, 
and  carries  it  on  under  a  given  name  or  with  a  particular  mark, 
for  some  other  person  to  assume  the  same  name  or  mark,  or  the 
same  with  a  slight  alteration,  in  such  a  way  as  to  induce  persons 
to  deal  with  him  in  the  belief  that  they  are  dealing  with  a  person 
who  has  given  a  reputation  to  that  name  or  mark."  The  same 
general  principle  is  also  recognized  and  approved  in  Schmidt 
V.  Brieg,  100  Cal.  672.  While  in  these  two  cases  the  fact  appears 
that  the  defendants  were  selling  an  inferior  article,  and  thereby 
deceiving  and  defrauding  the  public,  it  is  not  apparent  that  such 
fact  was  a  necessary  element  in  pointing  the  judgment.  Neither 
do  we  consider  it  so  upon  principle,  and  in  cases  without  number 
restraining  defendants  from  trespassing  upon  the  goodwill  of 
plaintiff's  business  such  fact  was  an  element  foreign  to  the  liti- 
gation. It  may  be  said  that  the  adjudged  cases  for  relief  are 
based  solely  upon  the  ground  of  loss  ^^"^  and  damage  to  the 
tradesman's  business,  by  unlawful  competition.  In  Levy  v. 
Walker,  Cox's  Trademark  Cases,  No.  639,  the  learned  judge 
declared:  "The  court  interferes  solely  for  the  purpose  of  protect- 
ing the  owner  of  a  trade  or  business  from  a  fraudulent  invasion 
of  that  business  by  somebody  else.  It  does  not  interfere  to  pre- 
vent the  world  outside  from  being  misled  into  anything." 

While  our  statutes  attempt  to  deal  with  trade  marks,  and 
provide  for  the  filing  thereof  with  the  secretary  of  state,  with 
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accompanying  affidavits,  etc.,  yet  trade  names  are  equally  pro- 
tected, upon  analogous  principles  of  law.  And  that  the  words 
**Mechanics'  Store'*  may  be  made  a  trade  name,  and  the  user 
thereof  become  entitled,  under  the  law,  to  protection  from 
pirates  preying  upon  the  sea  of  commercial  trade,  we  have  no 
doubt.  We  think  the  defendant  should  be  restrained  from  tho 
use  of  the  words  "Mechanical  Store."  The  court  has  declared  the 
fact  to  be,  and  it  is  not  challenged  by  defendant,  that  these  words 
were  used  as  a  designation  of  his  store  for  the  purpose  of  deceiv- 
ing the  public,  and  especially  plaintiff's  customers,  and  thereby 
securing  the  advantages  and  benefits  of  the  goodwill  of  plaintiff's 
business.  To  say  that  such  conduct  upon  the  part  of  defendant 
is  unfair  business  competition  is  to  state  the  fact  in  the  mildest 
terms. 

In  Celluloid  Mfg.  Co.  t.  Cellonite  Mfg.  Co.,  32  Fed.  Rep.  97, 
Justice  Bradley,  of  the  supreme  court  of  the  United  States,  in 
speaking  to  the  question  of  similarity  in  name,  said:  *lt  was 
not  identical  with  the  plaintiff's  name.  That  would  be  too 
gross  an  invasion  of  the  complainant's  rights.  Similarity,  not 
identity,  is  the  usual  recourse  when  one  party  seeks  to  benefit 
himself  by  the  good  name  of  another.  What  similarity  is  suffi- 
cient to  effect  the  object  has  to  be  determined  in  each  case  by 
its  circumstances.  We  may  say,  generally,  that  a  similarity  which 
would  be  likely  to  deceive  or  mislead  an  ordinary  unsuspecting 
customer  is  obnoxious  to  the  law."  In  tliis  case,  the  trial  court 
determined  that  there  ***®  was  a  sufficient  similarity  in  the 
names  to  deceive  the  public;  that  the  defendant  adopted  the  name 
for  the  purpose  of  deceiving  the  public  and  securing  plaintiff's 
business,  and  that  such  results  had  followed.  These  things  being 
true,  the  decree  must  go  against  him. 

The  remaining  branch  of  the  ease  presents  a  novel  and  original 
proposition  of  law.  In  its  facts  we  apprehend  no  case  like  it 
can  be  found,  either  in  this  country  or  England.  The  decree 
orders  the  defendant  to  place,  both  upon  the  outside  and  inside  of 
his  store,  a  sign,  plainly  legible  to  customers  and  passers-by,  indi- 
cating his  proprietorship.  And  while  the  power  of  the  court  to 
issue  mandatory  injunctions  in  many  cases  must  be  conceded,  yet 
cases  where  such  power  has  been  exercised  have  generally  involved 
roatters  of  nuisance,  or  at  least  cases  where  courts  have  ordered 
the  subject  matter  of  the  litigation  to  be  placed  in  its  original 
condition,  as,  for  instance,  the  removing  of  obstructions  to  tn- 
cient  lights. 

But  let  us  for  a  moment  turn  our  attention  to  the  facts  of  this 
case.    The  store  of  plaintiff  was  known  as  the  "Mechanics'  Store." 
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By  various  kinds  of  advertising,  and  attention,  honesty,  and  skill 
in  the  conduct  of  the  business,  it  increased  the  volume  thereof  and 
enhanced  its  goodwill,  and  throughout  the  Pacific  Coast  estab- 
lished for  it  a  wide  and  honorable  reputation  as  a  fair  and  reliable 
house  with  which  to  deal.     Plaintiff  erected  a  store  building 
of  peculiar  architecture,  there  being  none  like  it  in  the  city  of 
Sacramento,  and  defendant  th-ereupon  erected  a  store  building 
immediately  adjoining  that  of  plaintiff's,  in  every  respect  of 
similar  architecture.    It  further  appears  that  defendant  erected 
this  particular  kind  of  building  for  the  purpose  of  deceiving  the 
public,  and  securing  the  patronage  of  plaintiff's  customers;  and 
for  the  same  purpose  he  refrained  from  placing  any  sign  in  or 
upon  the  building  indicating  the  proprietorship  of  the  business, 
or  designating  it  in  any  way  so  that  it  might  be  distinguished 
from  the  store  of  plaintiff.     And,  by  reason  of  these  acts  of 
defendant,  ***®  many  of  plaintiff's  customers  were  deceived  into 
purchasing  goods  in  defendant's  store,  believing  that  they  were 
trading  in  plaintiff's  store;  and  defendant  thus  diverted  from 
the  plaintiff  a  large  part  of  its  trade  and  custom,  and  thereby 
injured    its  business  and  curtailed   the   value  of  its  goodwill. 
Upon  this  bald  statement  of  facts,  it  cannot  be  gainsaid  that 
defendant  has  done  the  plaintiff  wrong,  and  it  is  said  that  for 
every  wrong  there  is  a  remedy.     These  facts  certainly  indicate 
a  case  of  unlawful  business  competition,  and  courts  of  equity 
have  ever  been  ready  to  declare  such  things  odious.     'Tis  strange 
if  plaintiff  may  be  deprived  of  the  fruits  of  a  long  course  of 
honest  and  fair  dealing  in*business  by  such  wicked  contrivances, 
and  upon  appeal  to  the  courts  for  relief  should  be  told  there  was 
no  relief.     This  cannot  be  so,  for  the  whole  law  of  trademarks, 
trade  names,  etc.,  is  recognized,  approved,  and  enforced  for  the 
very  purpose  of  protecting  the  honest  tradesman  from  a  like 
loss  and  damage  to  that  which  threatens  this  plaintiff;  and  the 
fact  that  the  question  comes  to  us  in  an  entirely  new  guise,  and 
that  the  schemer  had  concocted  a  kind  of  deception  heretofore 
unheard  of  in  legal  jurisprudence,  is  no  reason  why  equity  is 
either  unable  or  unwilling  to  deal  with  him.     It  has  been  said  by 
some  judge  or  law-writer  that  "no  fixed  rules  can  be  established 
upon  which  to  deal  with  fraud,  for,  were  courts  of  equity  to  once 
declare  rules  prescribing  the  limitations  of  their  power  in  dealing 
with  it,  the  jurisdiction  would  be  perpetually  cramped  and  eluded 
by  new  schemes  which  the  fertility  of  man's  invention  would  con- 
trive.'*   By  device  defendant  is  defrauding  plaintiff  of  its  busi- 
ness.   He  is  stealing  its  goodwill,  a  most  valuable  property,  only 
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secured  after  years  of  honest  dealing  and  large  expenditures  of 
money;  and  equity  would  be  impotent,  indeed,  if  it  could  contrive 
no  remedy  for  such  a  wrong. 

The  fundamental  principle  underlying  this  entire  branch  of  the 
law  is,  that  no  man  has  the  right  to  sell  his  goods  as  the  goods  of 
a  rival  trader.  Mr.  Browne,  in  *'***  his  work  upon  Trademarks, 
declares  the  wrong  to  be,  "Xot  in  imitating  a  sjTnbol,  device,  or 
fancy  name,  for  any  such  act  may  not  involve  the  slightest  turpi- 
tude. The  wrong  consists  in  unfair  means  to  obtain  from  a  person 
the  fruits  of  his  o\vn  ingenuity  or  industry,  an  injustice  that  is 
in  direct  transgression  of  the  Decalogue,  *Thou  shalt  not  covet 
....  anything  that  is  thy  neighbor's.*  The  most  detestable 
kind  of  fraud  underlies  the  filching  of  another's  good  name  in  con- 
nection with  trafficking."  We  think  the  principle  may  be  broad- 
ly stated,  that  when  one  tradesman  resorts  to  the  use  of  any  arti- 
fice or  contrivance  for  the  purpose  of  representing  his  goods  or  his 
business  as  the  goods  or  business  of  a  rival  tradesman,  thereby 
deceiving  the  people  by  causing  them  to  trade  with  him  when  they 
intended  to  and  would  have  otherwise  traded  with  his  rival, 
a  fraud  is  committed — ^a  fraud  wliich  a  court  of  equity  will  not 
allow  to  thrive. 

In  Howard  v.  Henriques,  3  Sand.  725,  the  court,  in  speaking  of 
the  competitor  in  business,  said:  "He  must  not,  by  any  deceitful 
or  other  practice,  impose  on  the  public,  and  he  must  not,  by  dress- 
ing himself  in  another  man's  garments,  and  by  assuming  another 
man's  name,  endeavor  to  deprive  that  man  of  his  own  individual- 
ity, and  of  the  gains  to  which,  by  his  industry  and  skill,  he  is  fairly 
entitled."  It  may  well  be  said  that  the  defendant,  by  duplicating 
plaintiff's  building,  with  its  peculiar  architecture,  and  immedi- 
ately adjoining,  entering  into  the  same  line  of  business,  with  no 
mark  of  identification  upon  his  store,  has  dressed  himself  in  plain- 
tiff's garments,  and,  having  so  dressed  himself  with  a  fraudulent 
intent,  equity  will  exert  itself  to  reach  the  fraud  in  some  way. 
In  the  leading  case  of  Lee  v.  Haley,  L.  R.  5  Ch.  App.  155,  the 
whole  question  is  condensed,  by  the  final  conclusion  cf  the  court, 
into  the  principle  of  law  "that  it  is  a  fraud  on  the  part  of  a  defend- 
ant to  set  up  a  business  under  such  a  designation  as  is  calculated 
to  lead,  and  does  lead,  other  people  to  suppose  that  his  business  is 
the  business  of  another  person."  If  the  same  evil  results  are  ac- 
complished *^'  by  the  acts  practiced  by  this  defendant  which 
would  be  accomplished  by  an  adoption  of  plaintiff's  name,  why 
should  equity  smile  upon  the  one  practice  and  frown  upon  the 
other?    Upon  what  principle  of  law  can  a  court  of  equity  say,  if 
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you  cheat  and  defraud  your  competitor  in  business  by  taking  his 
name,  the  court  will  give  relief  against  you,  but  if  you  cheat 
and  defraud  him  by  assuming  a  disguise  of  a  different  character 
your  acts  are  beyond  the  law?  Equity  will  not  concern  itself 
about  the  means  by  which  fraud  is  done.  It  is  the  results  arising 
from  the  means,  it  is  the  fraud  itself,  with  which  it  deals. 

Th-e  foregoing  principles  of  law  do  not  apply  alone  to  the  pro- 
tection of  parties  having  trademarks  and  trade  names.  They 
reach  away  beyond  that,  and  apply  to  all  cases  where  fraud  is  prac- 
ticed by  one  in  securing  the  trade  of  a  rival  dealer;  and  these  ways 
are  as  many  and  as  various  as  the  ingenuity  cf  the  dishonest 
schemer  can  invent.  In  Glenny  v.  Smith,  reported  in  11  Jurist 
(1865),  965,  the  court  held:  "Where  a  tradesman,  in  addition  to 
his  own  name  upon  his  shop  front,  placed  upon  his  sunblind  and 
upon  his  brass  plate  the  words  'From  Thresher  &  Glenny^  (in  whose 
employment  he  had  been),  the  court  being  of  opinion  that  this 
was  done  in  such  a  way  as  to  be  likely  to  mislead,  and  there  being 
evidence  that  persons  had  been  actually  misled,  granted  an  in- 
junction to  restrain  such  a  use  of  the  name  of  the  firm  'Thresher 
&  Glenny.' "  In  Knott  v.  Morgan,  2  Keen,  213,  the  "London 
Conveyance  Company"  had  its  omnibuses  painted  green  and  its 
servants  clothed  in  the  same  colors.  Another  adopted  the  same 
name,  and  like\vise  its  vehicles  were  so  painted  and  its  servants 
so  clothed.  It  was  conceded  that  plaintiff  could  have  no  exclu- 
sive property  right  in  any  of  these  things,  but  the  court  issued 
its  injunction,  declaring  that  plaintiff  had  "a  right  to  call  upon 
this  court  to  restrain  the  defendant  from  fraudulently  using 
precisely  the  same  words  and  devices  which  they  have  taken  for 
the  purpose  of  distinguishing  their  property,  and  thereby  depriv- 
ing ^"^^  them  of  the  fair  profits  of  their  business  by  attracting 
custom  on  the  false  representation  that  carriages  really  the  defend- 
ant's belong  to  and  are  under  the  management  of  the  plaintiffs." 
The  author,  by  a  note,  approves  the  doctrine  here  declared,  say- 
ing: "There  was  an  obvious  attempt  to  trade  upon  the  plaintiff's 
reputation,  a  constructive  fraud,  coupled  with  pecuniary  loss, 
which  was  made  the  ground  for  the  issuance  of  a  broad  injunc- 
tion." The  same  principle  is  reiterated  by  the  same  learned 
judge  in  Croft  v.  Day,  7  Beav.  84,  in  the  following  words:  "It  has 
been  very  correctly  said  that  the  principle  of  these  cases  is  this, 
that  no  man  has  a  right  to  sell  his  own  goods  as  the  goods  of  an- 
other. You  may  express  the  same  principle  in  a  different  form, 
and  say  that  no  man  has  a  right  to  dress  himself  in  colors,  or  adopt 
and  bear  symbols  to  which  he  has  no  peculiar  or  exclusive  righr. 
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and  thereby  personate  another  person  for  the  purpose  of  induc- 
ing the  public  to  suppose  either  that  he  is  tliat  other  person  or 
that  he  is  connected  with  and  selling  the  manufacture  of  such 
other  person  while  he  is  really  selling  his  own.  It  is  perfectly 
manifest  that  to  do  these  things  is  to  commit  a  fraud,  and  a  very 
gross  fraud."  In  the  very  recent  case  of  Coats  v.  Merrick  Thread 
Co.,  149  U.  S.  562,  the  court  said:  "There  can  be  no  question 
of  the  soundness  of  the  plaintiff's  proposition,  that,  irrespective 
of  the  technical  question  of  trademark,  the  defendants  have  no 
right  to  dress  their  goods  up  in  such  manner  as  to  deceive  an  in- 
tending purchaser  and  induce  him  to  believe  he  is  buying  those 

of  the  plaintiffs They  have  no  right,  by  imitative  devices, 

to  beguile  the  public  into  buying  their  wares  under  the  impres- 
sion they  are  buying  these  of  their  rivals":  To  the  tame  point  see 
Dr.  Jaeger's  Sanitary  Co.  v.  Le  Boutillier,  24  N.  Y.  Supp.  890; 
ApoUinaris  Co.  v.  Scherer,  27  Fed.  Rep.  18;  Burgess  v.  Burgess, 
3  De  Gex,  M.  &.  G.  896;  Von  Mumm  v.  Frash,  56  Fed.  Rep.  830. 

Having  decided  that  defendant's  acts  constitute  a  fraud  upon 
plaintiff,  and  that  a  court  of  equity  will  administer  *^*  relief, 
the  question  then  presents  itself.  What  shall  be  the  form  of  the 
decree?  How  may  the  court  reach  the  wrong?  The  defendant 
had  the  right  to  erect  his  building,  and  erect  it  in  any  style  of 
architecture  his  fancy  might  dictate.  He  had  the  right  to 
erect  it  in  the  particular  locality  where  it  was  erected.  He 
had  the  right  there  to  conduct  a  business  similar  to  that  of 
plaintiff.  He  had  the  right  to  do  all  these  things,  for,  of 
themselves,  they  did  not  offend  against  equity;  but  when  they 
were  done  with  a  fraudulent  intent,  when  they  were  done  for  the 
purpose  of  tolling  away  the  customers  of  plaintiff  by  a  deception, 
a  fraud  is  practiced,  and  equity  will  do  what  it  can  to  right  the 
wrong.  The  decision  <  f  the  trial  court  in  effect  ordered  defend- 
ant to  place  signs  both  inside  and  outside  his  bulMing,  showing 
to  the  world  the  proprietorship  thereof.  We  think  this  decree 
holds  defendant  to  a  rule  too  strict,  in  that  it  requires  the  pro- 
prietorship of  the  store  to  be  shown.  In  this  particular  we  think 
the  decree  should  be  modified  so  as  to  require  that  the  defendant 
in  the  conduct  of  this  business  shall  distinguish  his  place  of  busi- 
ness from  that  in  which  the  plaintiff  is  carrying  on  his  busines* 
in  some  mode  or  form  that  it  shall  be  a  pufficient  indication  to  the 
public  that  it  is  a  different  place  of  business  from  that  of  the 
plaintiff. 

For  the  foregoing  reason  the  judgment  in  thfs  "ospect  only  is 
reversed,  and  the  cause  remanded  with  directions  to  the  trial 
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court  to  modify  the  same  as  heretofore  suggested,  and  thereupon 
it  is  ordered  that  said  judgment  stand  affirmed.  Appellant  is  to 
pay  the  costs  of  this  appeal. 

Harrison,  J.,  and  Van  Flecft,  J.,  concurred. 


TRADE  N  AME— FRAUDULENT  INFRINGEMENT.— AN  INJUNC- 
TION will  issue  to  restrain  the  piracy  of  plaintiff's  trademark,  the 
distinguishing  feature  of  which  is  used  in  combination  with  othera 
to  constitute  a  trademark  or  brand  so  similar  in  appearance  as  probably 
to  deceive  customers  of  plaintiff's  business:  Listman  Mill  Co.  v.  Wil- 
lam  Listman  Milling  Co.,  88  Wis.  334;  43  Am.  St.  Rep.  907,  and  note. 
An  exclusive  right  may  be  acquired  in  the  name  in  which  a  business 
has  been  carried  on,  whether  the  name  of  a  partnership  or  of  an  indi- 
vidual, and  it  will  be  protected  against  infringement  by  another,  who 
assumes  it  for  the  purpose  of  deception,  or  even  when  innocently  used, 
without  right,  to  the  detriment  of  another:  Chas.  S.  Higgins  Co.  V. 
Higgins  Soap  Co.,  144  N.  Y.  462;  43  Am.  St.  Rep.  769,  and  note. 
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VOID  JUDGMENT.— If,  In  an  action  by  the  state  to  foreclose 
a  certificate  of  purchase  of  state  land,  the  name  of  the  holder  of  the 
certificate  is  alleged  to  be  unknown,  and  he  is  sued  under  a  fictitious 
name,  the  provisions  of  the  statute  for  service  of  summons  by  post- 
ing must  be  substantially  complied  with,  and  if  the  return  Indorsed 
on  the  summons,  and  the  record  fail  to  show  such  compliance,  the 
defects  cannot  be  supplied  by  presumption,  and  a  judgment  by 
default  foreclosing  the  certificate  upon  such  return  is  void  for  want 
of  jurisdiction. 

PUBLIC  LANDS— CERTIFICATE  OF  PURCHASE— RIGHTS 
OF  HOLDER  UPON  PAYMENT— The  holder  of  a  certificate  of 
purchase  of  state  land,  who  has  fully  paid  the  purchase  price 
thereof,  is  the  equitable  owner  of  the  land,  with  a  vested  right  to  a 
patent  from  the  state.  The  state  is  then  merely  a  naked  trustee  of 
the  legal  title,  which  it  is  bound  to  convey  to  such  equitable  owner 
on  demand,  and  it  has  no  right  thereafter  to  sell  and  convey  the 
land  to  another,  even  though  it  has  obtained  a  void  judgment  fore- 
closing the  certificate  of  purchase  of  such  owner  before  he  has  fully 
paid  the  purchase  price. 

PUBLIC  LANDS-TITLE  OF  HOLDER  OF  CERTIFICATE 
OF  PURCHASE— The  holder  of  a  certificate  of  purchase  of  state 
land  who  has  fully  paid  the  purchase  price  thereof,  has  a  vested 
right  to  a  patent  and  sufficient  title  to  support  an  action  to  quiet 
title  against  a  subsequent  patentee  from  the  state. 

VOID  JUDGMENTS— COLLATERAL  ATTACK.— If  a  judg- 
ment is  void,  its  validity  is  not  affected  by  the  denial  of  a  motion  to 
vacate  it,  made  many  years  after  its  rendition,  nor  by  the  affirm- 
ance on  appeal  of  the  order  denying  the  motion  to  vacate.  Such 
affirmance  Is  not  conclusive  of  the  validity  of  the  judgment  aa 
against  a  collateral  attack. 

VOID  JUDGMENTS.— Affirmance  of  a  void  judgment  on  ap- 
peal does  not  impart  any  validity  to  it,  especially  if  it  la  affirmed 
on  grounds  not  touching,  but  overlooking,  its  invalidity. 
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Daggett  &  Adams,  for  the  appellant. 
I^mberson  &  Middlecoff,  for  the  respondents. 

«"=  VAXCLIEF,  C.  Action  to  quiet  plaintiff's  alleged  title 
to  forty  acres  of  swamp  land  situate  in  the  county  of  Tulare. 

In  1856  Peter  Goodhue  applied  to  purchase  the  land  in  ques- 
tion from  the  state  on  a  credit  cf  five  years,  pursuant  to  section 
5  of  "An  act  to  provide  for  the  sale  of  swamp  and  overflowed  lands 
belonging  to  this  state"  (approved  April  28,  1855;  Stats.  1855, 
p.  189),  and  thereupon  such  proceedings  were  regularly  taken  ad 
entitled  him  to  a  certificate  of  purchase,  under  section  8  of  said 
act,  and  such  certificate  was  issued  to  him  on  May  30,185G.  Good- 
hue inclosed  the  land,  and  resided  thereon  until  October  28,  1861, 
when  he  conveyed  the  same  by  deed,  and  delivered  possession 
thereof  to  ^Inrshall  D.  Young,  who  thence  resided  thereon  and 
maintained  the  inclosure  until  February  1,  18G4,  when  he  con- 
veyed the  same  ®^®  by  deed,  and  delivered  possession  thereof  to 
Samuel  C.  Young,  who  thence  resided  thereon  and  maintained  the 
inclosure  until  May  10,  1870,  when  he,  by  deed,  conveyed  tho 
same  to  Daniel  Murphy,  who  then  entered  into  possession  of  the 
land,  kept  it  inclosed,  and  used  it  for  grazing  purposes  until  Oc- 
tober, 1882,  when  he  died  testate.  Thereafter,  such  proceedings 
were  regularly  taken  in  the  matter  of  the  estate  of  Daniel  Mur- 
phy that  the  land  in  question  was  distributed  by  the  superior 
court,  According  to  the  will,  to  Daniel  M.  Murphy  and  Diana 
Murphy  Hill.  On  February  9,  1885,  Daniel  M.  Murphy  con- 
veyed by  deed  all  his  interest  in  the  land  to  Diana  Murphy  Hill, 
who,  on  June  2,  1887,  conveyed  the  whole  thereof  to  William 
Thomas,  who,  on  June  3,  1887,  conveyed  the  same  to  plaintiff. 

Daniel  Murphy,  during  his  lifetime,  and  his  executors  and 
devisees  thereafter  until  March  30,  1888,  held  possession  of  the 
land  by  a  sufficient  inclosure,  and  used  it  for  pasturing  livestock, 
and  paid  the  taxes  thereon  for  every  year  during  all  that  time. 
Tho  land  was  assessed  to  plaintiff  in  the  spring  of  1888,  and 
plaintiff  paid  the  taxes  for  that  year.  All  the  deeds  above  men- 
tioned were  duly  recorded. 

The  defendants  entered  upon  the  land  in  June,  1888,  claiming 
it  to  be  unsold  swamp  land,  end  made  application  to  purchase 
the  same  from  the  state,  and  procured  from  the  state  a  certificate 
of  purchase  on  February  1,  1892. 

On  October  28,  1892,  this  action  was  commenced  and  defend- 
ant* filed  their  answer,  claiming  title  \y  virtue  of  the  last-men- 
tioned certificate  of  purchase.     On  March  10,  1893,  and  before 
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the  trial  of  this  action,  the  state  issued  and  delivered  to  defend- 
ant R.  A.  Maddux,  a  patent  for  the  land,  as  alleged  in  a  supple- 
mental answer  of  the  defendants,  filed  May  9,  1893. 

A  book  in  the  office  of  the  county  treasurer  introduced  as  evi- 
dence by  the  defendants,  an  extract  from  which  is  contained  in 
the  record,  shows  that  the  principal  and  interest  of  the  purchase 
price  (one  dollar  per  ^^"^  acre,  with  interest  at  ten  per  cent  per 
annum)  was  fully  paid  by  Peter  Goodhue  and  his  successors  in 
interest  as  follows: 

"Visalia,  Tulare  county,  California,  No.  33.  Peter  Goodhue's 
Burvey  of  swamp  land  in  town  21  south,  range  27  east,  section 
25,  Mount  Diablo,  containing  forty  acres.  Surveyed  March 
25,  1856,  S.  W.  i  of  S.  E.  i,  section  23.  Filed  May  30,  1856. 
1857,  In.  $4.00.  July  18th  received  on  the  above  $4.00.  1859, 
May  31st,  by  one  year's  interest,  $4.00.  1862,  September  15th, 
by  two  years'  interest,  $8  00.  18G4,  October  24th,  by  principal 
and  two  years'  interest  in  full,  $48.00." 

Eespondent  contends,  however,  that  the  last  item  of  this  ac- 
count (forty-eight  dollars)  was  not  paid  until  October  24,  1865; 
but  in  view  of  the  ground,  wholly  independent  of  this,  upon 
which  I  think  the  judgment  should  be  reversed,  it  is  immate- 
rial whether  the  last  payment  was  made  on  October  24,  1864, 
or  on  October  24,  1865,  since  it  is  admitted  that  the  treasurer's 
account  is  correct,  except  as  t  o  the  date  of  the  last  item,  and  that 
the  last  item  of  forty-eight  dollars  was  paid  as  early  as  October 
24,  1865. 

On  the  eighteenth  day  of  May,  1865,  the  people  of  the  state, 
by  the  district  attorney  of  the  county  of  Tulare,  commenced 
an  action  against  Peter  Goodhue  and  John  Doe  to  annul  the  cer- 
tificate of  purchase  issued  to  Goodhue  in  1856,  pursuant  to  an  act 
of  the  legislature  approved  April  9,  1861  (Stats.  1861,  p.  140), 
authorizing  the  forfeiture  and  annulling  of  sueh  certificates  of 
purchase  for  nonpayment  of  interest  or  principal  of  the  purchase 
price  of  lands  sold  by  the  state  on  a  credit.  It  was  averred  in 
tlie  complaint  that  "said  defendant  John  Doe,  whose  true  name 
Is  unknown  to  plaintiff,  claims  to  be  the  holder  of  said  certifi- 
cate of  purchase,  and  to  have  an  interest  in  said  land  adverse  to 

plaintiff That  on  the  16th  day  of  November,  1864, 

there  was  remaining  due  plaintiff  from  defendant,  and  which 
had  been  due  for  more  than  thirty  days,  two  years'  interest  on 
said  lands,  to-wit:  The  sum  of  eight  ®^®  dollars,  ....  and 
said  sum  of  interest  still  remains  due  and  unpaid;  ....  that 
defendant  is  delinquent  as  aforesaid,  and  has  thereby  forfeited 
all  his  right,  title,  claim,  and  interest  in  said  lands."    At  the 
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time  this  action  to  annul  the  certificate  was  commenced,  and  dur- 
ing the  whole  period  of  its  pendency,  Samuel  C.  Young  was  in 
possession  of  the  land,  claiming  to  own  the  same  by  virtue  of  his 
recorded  deed  from  M.  D.  Young. 

The  only  evidence  of  service  of  summons  on  the  defendants 
is  the  return  of  the  sheriff  indorsed  thereon  as  follows; 


"Sheriff's  Office,       ) 
aty.    I 


"Tulare  County. 

*1  hereby  certify  that  I  received  the  within  summons  on  the 
29th  day  of  May,  A.  D.  1865,  and  personally  served  the  same  on 
Peter  Goodhue,  defendant  therein  named,  by  delivering  to  him  a 
copy  of  said  summons,  attached  to  a  certified  copy  of  the  com- 
plaint in  said  action,  and  also  served  the  within  summons  on 
unknown  owners  sued  under  the  fictitious  name  of  John  Doe, 
by  posting  a  copy  of  the  within  summons  in  two  public  places 
in  the  townsliip  in  which  the  real  estate  described  in  the  com- 
plaint is  situated,  and  one  copy  on  the  courthouse  in  Visalia, 
Tulare  county. 

"Dated  July  29,  1865." 

Section  2,  page  140,  of  said  act  of  April  9,  1861,  provides: 
"If  the  name  of  the  holder  of  the  certificate  of  purchase  be  not 
known,  he  may  be  sued  under  a  fictitious  name,  and  service  ol 
summons  may  be  had  by  posting  one  copy  of  the  summons,  cou- 
taining  a  description  of  the  land,  for  three  weelis,  at  the  court- 
house door  of  the  county,  and  two  copies  in  public  places  in  the 
township  where  the  land  is  situate." 

The  judgment  annulling  the  certificate,  and  declaring  all 
rights  of  the  defendant  to  the  land  forfeited,  was  taken  by  default, 
on  October  30,  1865.  It  recites  that  the  default  of  the  defend- 
ants "for  not  appearing  or  answering  has  been  duly  entered"; 
but  does  not  recite  ***  that  summons  had  been  served  in  any 
manner  on  either  of  the  defendants. 

The  court  below  found  that  the  plaintiff  was  not  the  owner 
of  any  estate  in  the  land  described  in  his  complaint,  but  that 
defendants  were  the  owners  thereof;  and  thereupon  adjudged 
that  plaintiff  take  nothing  by  this  action.  The  plaintiff  appeals 
from  the  judgment,  and  from  an  order  den3ring  his  motion  for  a 
new  trial.  Counsel  for  appellant  contends  that  the  judgment 
purporting  to  annul  the  certificate  is  void,  and  that  it  so  aippean 
upon  the  face  of  the  judgment-roll;  and  so  it  appears  to  me. 

There  was  no  sen'ice  of  summons  on  Samuel  C.  Young,  who 
was  the  holder  of  the  certificate  and  in  possession  of  the  land  ait 
the  time  the  sheriff  posted  the  copies  of  the  summons,  and  who 
was  sued  by  the  fictitious  name  of  John  Doe.    The  deed  of  the 
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land  to  Samuel  C.  Young,  wMch  incidentally  gave  him  a  right 
to  the  certificate  of  purchase  as  a  muniment  or  evidence  of  title 
(Jackson  v.  Hyde,  91  Gal.  463;  Henderson  v.  Grammar,  66  Gal. 
332),  was  duly  recorded  on  June  18,  1864,  and  there  is  no  sug- 
gestion or  pretense  that  he  was  not  personally  known  to  the  at- 
torney for  the  state  at  the  time  he  commenced  the  action,  it 
being  alleged  only  that  his  "true  name"  was  unknown  to  plaintiff. 
Yet  it  is  true  that  the  statute  (act  of  April  9,  1861,  sec.  2)  pro- 
vides: "If  the  name  of  the  holder  of  the  certificate  of  purchase 
be  not  known,  he  may  be  sued  under  a  fictitious  name,  and  ser- 
vice of  summons  may  be  had  by  posting,"  etc.  Assuming  that, 
under  the  circumstances  above  stated,  service  of  summons  by 
merely  posting  copies  thereof  as  directed  by  the  statute  was  due 
process  of  law,  surely  a  substantial  compliance  with  that  statute 
was  necessary  to  effect  such  service.  But  while  the  judgment- 
roll  shows  what  was  done  to  effect  service  of  summons,  it  fails 
to  show  a  substantial  compliance  with  the  statute.  The  stat- 
ute requires  one  copy  of  the  summons  to  be  posted  for  "three 
weeks  at  the  courthouse  door  of  the  county,  and  two  copies 
in  public  places  in  the  township  where  the  ^^^  land  is 
situate";  but  the  return  of  the  sheriff,  indorsed  on  the  sum- 
mons, fails  to  show  that  any  copy  of  the  summons  was  posted 
"at  the  door"  of  the  courthouse,  or  even  on  the  courthouse  "for 
three  weeks,"  or  for  a  single  day;  and  also  fails  to  show  that 
two  copies  were  posted  in  the  township  "for  three  weeks,"  or 
for  any  specific  period  of  time.  A  posting  of  a  copy  "on  the 
courthouse"  elsewhere  than  "at  the  door,"  even  for  the  period 
of  three  weeks,  would  have  been  a  substantial  and  material  de- 
parture from  the  requirement  of  the  statute.  The  obvious  rea- 
son for  requiring  it  to  be  posted  "at  the  door"  was  that  it  would 
more  probably  be  seen  and  read  at  that  point  than  at  the  rear, 
or  on  any  other  part  of  the  courthouse.  These  defects  in  the 
return  of  the  sheriff  cannot  be  supplied  or  cured  by  presumption, 
although  they  might  have  been  supplied  by  a  recital  of  due  ser- 
vice in  the  judgment.  "Where  the  record  is  silent  as  to  what 
was  done,  it  will  be  presumed  that  what  ought  to  have  been  done 
was  not  only  done,  but  rightly  done;  but  when  the  record  statea 
what  was  done,  it  will  not  be  presumed  that  something  different 
was  done.  If  the  record  merely  shows  that  the  summons  was 
served  on  the  son  of  the  defendant,  it  will  not  be  presumed  that 
it  was  served  on  the  defendant.  If  the  affidavit  of  the  printer 
shows  that  the  summons  was  published  one  month,  it  will  not 
be  presumed  that  it  was  published  three":  Hahn  v.  Kelly,  34 
Gal.  391;  94  Am.   Dec.  742;  Quivey  v.  Porter,  37  Gal.  462; 
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Hastings  v.  Cunningham,  39  Cal.  143.  These  cases  have  not 
been  overruled  in  respect  to  the  above  quotation  from  Hahn  v. 
Kelly,  34  Cal.  391;  94  Am.  Dec.  742;  Estate  of  Newman,  75  Cal. 
213;  7  Am.  St.  Rep.  140.  The  following  ea?es  are  also  specifi- 
cally in  point;  People  v.  Greene,  74  Cal.  400;  5  Am.  St  Eep. 
448;  Hyde  v.  Eedding,  74  Cal.  493;  People  v.  MuUan,  65  Cal. 
396. 

The  judgment  purporting  to  annul  the  certificate  of  purchase 
to  Goodhue  being  void,  and  the  assignees  of  Goodhue  having 
fully  paid  both  principal  and  interest  of  the  purchase  price  as 
early  as  October  24,  1865,  if  not  ***^  a  year  earlier,  it  follows 
that  the  state  had  no  beneficial  interest  in  the  land  in  1888  when 
it  issued  a  certificate  of  purchase  to  the  defendant  Maddux,  | 
nor  in  1893  when  it  issued  to  him  a  patent;  and,  consequently,  ( 
such  patent  to  Maddux  conveyed  no  title  to  him.  '; 

After  the  purchase  price  was  fully  paid  by  Goodhue  and  his ' 
assignees,  the  holder  of  the  certificate  of  purchase,  issued  to  him 
in  1856,  was  the  owner  of  the  knd,  the  state  being  merely  a  naked 
trustee  of  the  legal  title,  which  it  was  and  still  is  bound  to  con- 
vey to  the  equitable  owner  on  demand;  and,  therefore,  had  no 
power  to  sell  the  land  to  another.  A  vested  right  to  a  patent 
from  the  state  for  public  land  is  equivalent  to  a  patent,  so 
far  as  the  state  is  concerned:  Stark  v.  Starrs,  6  Wall.  402; 
Wirth  V.  Branson,  98  U.  S.  118;  Benson  Min.  Co.  v.  Alta  Min. 
Co.,  145  U.  S.  432;  Huff  v.  Doyle,  93  U.  S.  558;  Pratt  v.  Crane, 
58  Cal.  533;  McCabe  v.  Goodwin,  106  Cal.  488.  That  plaintiff's 
title  was  sufficient  to  support  this  action  against  the  defendants 
to  quiet  it  is  clear:  Pennie  v.  Hildreth,  81  Cal.  130;  Orr  v. 
Stewart,  67  Cal.  275. 

The  only  other  matter  to  be  considered  arises  from  the  follow- 
ing additional  facts:  In  December,  1888,  the  plaintiff,  as  ihe 
successor  in  interest  to  Peter  Goodhue  and  John  Doe,  who  were 
the  defendants  in  the  action  to  annul  the  certificate  of  purchase, 
moved  the  court  to  set  aside  judgment  in  that  case  purporting 
to  annul  the  certificate  on  the  grounds:  1.  That  the  court  never 
obtained  jurisdiction  of  the  person  of  the  defendant  John  Doe; 
and  2.  That  the  purchase  price  of  the  land  had  been  fully  pvaid 
before  the  commencement  of  that  action.  The  superior  court 
denied  the  motion.  The  plaintiff  herein  appealed  from  the 
order  denjring  it,  and  this  court  affirmed  the  order,  on  the  ground 
of  the  groat  lapse  of  time  between  the  date  of  the  judgmenit  and 
the  making  of  the  motion  to  set  it  a.«»i(le,  viz.,  twenty-three  years. 
This  court,  by  Mr.  Justice  Works,  said:  "We  know  of  no  pro- 
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rision  of  law  which  can  he  held  to  authorize  the  *^^  vacation 
of  a  judgment  on  a  mere  motion  after  so  long  a  time":  People 
r.  Goodhue,  80  Cal.  199. 

The  respondent  contends  that  this  order  denying  plaintiff's 
motion  to  set  the  judgment  aside,  and  the  affirmance  of  it  hy 
this  court,  are  conclusive  of  the  validity  of  the  judgment 
against  the  merely  collateral  attack  made  upon  it  in  this  case. 

But  no  question  as  to  the  validity  or  regularity  of  the  judg- 
ment was  decided  hy  this  court.  It  was  only  decided  that  the 
judgment  could  not  be  reviewed  on  a  mere  motion  after  so  long 
a  time.  If  the  judgment  was  void  before  the  motion,  neither  the 
order  denying  the  motion  nor  the  affirmance  of  that  order  by  this 
court  imparted  to  the  judgment  any  force  or  validity.  It  has 
been  held  that  the  affirmance  by  an  appellate  court  of  a  void 
judgment  imparts  to  it  no  validity;  and  especially  if  such  affirm- 
ance is  put  upon  grounds  not  touching  its  validity.  I  think 
Mr.  Van  Fleet,  in  his  book  "Collateral  Attack,"  section  16,  cor- 
rectly states  the  law  applicable  to  this  case  as  follows: 

"In  order  to  make  a  judgment  void  collaterally,  either  1.  A 
legal  organization  of  the  tribunal;  or  2.  Jurisdiction  over  the 
subject  matter;  or  3.  Jurisdiction  over  the  person  must  be  want- 
ing;  or  4.  One  or  more  of  these  matters  must  have  been  lost 
after  it  once  existed.    When  either  of  these  defects  can  be  shown, 
the  judgment  and  all  rights  and  titles  founded  thereon  are  void, 
even  in  the  hands  of  a  bona  fide  purchaser.     In  such  cases,  the 
dignity  of  the  court  is  of  no  concern.     Thus,  where  a  void 
judgment  had  been  affirmed  on  appeal  by  the  supreme  court  of 
Texas,  the  court  said:    'The  judgment  of  affirmance  rendered 
by  this  court  could  not  impart  to  it  validity,  but  would  itself 
be  void  by  reason  of  the  nullity  of  the  judgment  appealed  from': 
Chambers  v.  Hodges,  23  Tex.  104,  110.     The  supreme  court  of 
Mississippi  said  that  the  affirmance  of  a  void  judgment  on  ap- 
peal, upon  grounds  not  touching  but  overlooldng  its  invalidity, 
did  not  make  it  valid:  "Wilson  v.  Montgomery,  14  Smedes  &  M. 
205,  207.     When  a  ^'*^  judgment  is  lacking  in  any  of  the  fore- 
going particulars,  it  matters  not  whether  it  was  rendered  by 
the  highest  or  the  lowest  court  in  the  land — it  is  equally  worth- 
less.    No  one  is  bound  to  obey  it.     The  oath  of  all  officers,  exec- 
utive, legislative,  or  judicial,  compels  them  to  disregard  it.     A 
few  cases  hold  that  want  of  jurisdiction  over  the  person  does  not 
make  the  judgment  of  a  superior  court  void  (Gay  v.  Smith,  38 
N.  H.  171,  174;  dictum  in  Kimball  v.  Pisk,  39  N.  H.  110,  116; 
75  Am.  Dec.  213),  but  they  are  out  of  line,  and  wrong  on  prin- 
ciple. 
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I  think  the  finding  of  the  court  that  defendants  owned  tii« 
land  in  question  is  not  justified  by  the  evidence,  and  that  the 
order  and  judgment  appealed  from  should  be  reyersed  and  the 
cause  remanded  for  a  new  trial. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order  and 
judgment  appealed  from  are  reversed  and  a  new  trial  granted. 
Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 


APPEAL  —  AFFIRMANCE    OF    VOID    JUDGMENT.  — When    • 

{udgment  sued  on  is  affirmed  on  appeal,  and  the  defendant  submits 
timeelf  to  the  jurisdiction  of  the  appellate  court,  he  cannot  assail  it, 
on  the  ground  that  the  trial  court  never  acquired  jurisdiction  of  his  per- 
son: Roach  V.  Privett,  90  Ala.  391;  24  Am.  St.  Rep.  819. 

PUBLIC  LANDS-CERTIFICATES— RIGHTS  OF  HOLDERS  OF. 
A  certificate  of  purchase  from  the  United  States  land-office,  issued  prior 
to  the  patent,  conveys  the  absolute  title,  and  a  patent  subsequently  ac- 
quired relates  back  to  the  date  of  said  certificate:  Cavender  v.  Smith, 
3  G.  Greene,  349;  56  Am.  Dec.  541.  See,  also,  the  notes  to  the  follow- 
ing cases:  Leveroni  v.  Miller,  91  Am.  Dec.  694;  Henry  v.  Welch,  23 
Am.  Dec.  492;  Jackson  v.  Ramsay,  15  Am.  Dec.  254. 

RECORDS-PRESUMPTIONS  IN  FAVOR  OF.— Legal  presump- 
tions  do  not  come  to  the  aid  of  records,  except  as  to  acts  or  facts  as  to 
which  the  record  is  silent.  Want  of  jarisdiction  appears  on  the  record 
whenever  what  was  done  is  stated,  and  which,  havins  been  done,  was 
not  sufficient  in  law  to  give  the  court  jurisdiction:  Hahn  y.  Kelly,  34 
ChI.  391 ;  94  Am.  Dec.  742,  and  note. 
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EisiNO  V.  Andrews. 

[66  CoNNECTicirr,  58.] 

SURETYSHIP— LIABILITY  OF  PRINCIPAL— If  no  cause 
of  action  exists  against  a  principal  on  a  bond,  there  can  be  none 
against  the  surety.  Hence,  if  a  cause  of  action  for  the  breach  of 
the  condition  of  a  bond,  as  for  converting  moneys  received  as  a 
collector  to  the  obligor's  own  use,  is  fraudulently  concealed  by  the 
principal,  so  that  in  law  it  cannot  be  deemed  to  have  accrued,  as 
against  him,  until  first  discovered  by  the  plaintiff  and  obligee,  it 
cannot  be  deemed  to  have  accrued  before  such  discovery  as  against 
the  surety. 

LIMITATION  OF  ACTION.— The  fraudulent  concealment,  by 
the  principal  on  a  bond,  of  a  cause  of  action  against  himself,  not 
only  prevents  the  running  of  the  statute  of  limitations  in  his  favor, 
but  it  also  stops  the  statute  fi'om  running  in  favor  of  his  surety. 

Action  on  a  bond  given  by  the  defendant's  testator  as  surety. 
There  was  a  judgment  for  the  plaintiff,  and  th^e  defendant  ap- 
pealed. 

Howard  B.  Scott,  for  the  appellant. 

Lyman  D.  Brewster  and  John  D.  Perry,  for  the  appellee. 

«i  ANDEEWS,  C.  J.  The  plaintiff  is  the  only  Hving  part- 
ner of  the  late  firm  of  E.  Eising  &  Co.  The  defendant  is  the 
sole  surviving  executor  of  the  will  of  Thomas  F.  Fay,  late  of 
Danbury,  deceased.  In  his  lifetime  Fay  had  become  obligated 
in  a  bond  as  surety  for  one  Thomas  F.  Rowan,  as  principal,  for 
which  he  bound  himself,  his  heirs,  executors,  and  administrators 
jointly  and  severally  with  the  said  Rowan,  in  the  penal  sum  of 
two  thousand  dollars  to  the  said  E.  Eising  &  Co.,  conditioned 
that  the  said  Rowan,  who  had  been  employed  by  the  said  firm 
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as  salesman  and  collector,  "shall  well  and  faithfully  discharge  hia 
duties  as  such  collector  and  *"*  agent,  and  shall  also  account  for 
all  moneys,  property,  and  other  things  which  may  come  into  his 
possession  or  control  by  reason  of  his  appointment  and  employ- 
ment as  such  agent  and  collector."  Fay  died  on  the  twenty- 
fifth  day  of  June,  1892.  On  the  fifth  dny  of  July  next  thereafter, 
the  court  of  probate  for  the  district  of  Danbury  limited  and  allow- 
ed six  months  from  said  date  for  the  presentation  of  claims  against 
his  estate.  After  Fay's  death,  and  between  June  25,  1892,  and 
August  2G,  1893,  Eowan  received,  as  such  collector  and  agent, 
from  the  customers  of  E.  Eising  &  Co.  more  than  two  thousand 
dollars  of  money  which  belonged  to  the  plaintiff,  but  which  ho 
appropriated  to  his  own  use — of  which  amount  the  sum  of 
seven  hundred  and  thirty-nine  dollars  and  forty-one  cents  was 
misappropriated  by  Rowan  after  May  26,  1893.  This  defalca- 
tion of  Eowan  was  by  him  fraudulently  concealed  from  tho 
plaintiff,  and  was  not  discovered  by  the  plaintiff  until  the  first 
day  of  September,  1893.  He  then  made  demand  of  Rowan 
that  he  should  account  for  and  pay  over  to  the  plaintiff  the  said 
amount  which  he  had  misappropriated,  but  Rowan  has  at  all 
times  neglected  and  refused  so  to  do.  He  was  then,  and  at  all 
times  since  continues  to  be,  wholly  insolvent. 

The  plaintiff  notified  the  defendant  of  such  defalcation  on 
the  twenty-sixth  day  of  September,  1893,  and  presented  to  him, 
as  such  executor,  the  claim  of  said  partnership  on  said  bond; 
end  on  the  eighteenth  day  of  November,  1893,  made  demand  on 
him  for  the  amount  of  the  said  bond,  but  the  defendant  refused 
to  pay  it.  This  suit  was  brought  on  the  twenty-first  day  of 
November,  1893. 

The  defendant  claimed,  as  matter  of  law,  that  upon  these 
facts  the  plaintiff  was  barred  by  the  statute  of  limitations  from 
recovering  in  this  action  for  any  sums  of  money  misappro- 
priated by  Rowan  prior  to  May  26,  1893.  And  that  the  fraud- 
wlent  concealment  by  Rowan  of  his  misappropriation  did  not 
prevent  the  statute  of  limitations  from  running  in  favor  of  the 
defendant,  nor  postpone  the  time  of  the  arising  of  the  cause  of 
action  upon  the  bond  until  the  plaintiff  discovered  the  misap- 
propriation. The  court  did  not  so  hold,  but  rendere*!  judgment 
for  the  plaintiff  for  the  amount  of  ®*  the  bond,  with  interest 
from  the  date  of  the  demand.  The  defendant  appealed  to  this 
court 

The  bond  on  which  this  suit  is  brought  contains  two  condi- 
tions: 1.  That  Rowan  should  faithfully  discharge  his  duty  ns 
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agent  and  collector  for  the  said  copartnersliip;  and  2.  That  he 
should  account  for  all  moneys,  property,  or  other  thing  that 
should  come  into  his  hands,  possession,  or  control,  by  reason  of 
his  employment  as  such  agent  and  collector.  A  breach  of  each 
of  these  conditions  is  alleged  in  the  complaint,  and  the  facts 
found  by  the  court  show  that  each  had  been  broken  by  Eowan. 

Section  581  of  the  General  Statutes — ^being  a  statute  concern- 
ing the  estates  of  deceased  persons- — provides  that  "when  a  right 
of  action  shall  accrue  after  the  death  of  the  deceased,  it  shall 
bo  exhibited  within  four  months  after  such  right  of  action  shall 
accrue'*;  and  that,  unle^  exhibited  within  such  time,  the  cred- 
itor shall  be  forever  debarred  of  all  right  to  recover  the  claim. 

The  breach  of  the  second  condition  named  in  the  bond  took 
place,  and  the  right  of  action  thereon  accrued,  not  earlier  than 
tlie  1st  of  September,  1893,  and  within  four  months  next  before 
the  claim  was  exhibited  to  the  defendant.  The  superior  court 
might  well  have  rendered  its  judgment  entirely  on  the  breach  of 
that  condition  in  the  bond:  McKim  v.  Glover,  161  Mass.  418. 
And  there  is  nothing  in  the  case  to  show  that  it  did  not.  Coun- 
sel for  the  defendant  does  not  dwell  on  this  part  of  the  case. 

Under  the  statute  above  recited,  the  defendant  admits  that 
the  plaintiff  is  entitled  to  recover  the  sum  of  seven  hundred  and 
thirty-nine  dollars  and  forty-one  cents,  that  being  the  amount 
of  money  misappropriated  by  Eowan  within  the  four  months 
next  before  the  claim  was  exhibited  to  him.  And  he  insists 
that  because  of  that  statute  the  plaintiff  cannot  recover  for  any 
moneys  wrongfully  appropriated  by  Eowan  prior  to  the  said  four 
months.  If  that  statute  stood  alone,  it  is  more  than  likely  that 
this  action  would  never  have  been  contested.  It  is  another  stat- 
ute which  causes  the  dispute.  Section  1389  enacts  that:  '*If 
any  person,  liable  to  an  action  by  another,  shall  fraudulently  ®^ 
conceal  from  him  the  existence  of  the  cause  of  such  action,  said 
cause  of  action  shall  be  deemed  to  accrue  against  said  person 
so  liable  therefor,  at  the  time  when  the  person  entitled  to  suo 
thereon  shall  first  discover  its  existence."  Applied  to  a  cause  of 
action,  the  term  "to  accrue"  means  to  arrive;  to  commence;  to 
come  into  existence;  to  become  a  present  enforceable  demand. 
And  the  true  meaning  of  this  statute  is,  that  in  cases  to  which  it  is 
applicable,  the  cause  of  action  does  not  come  into  existence  until 
it  is  discovered  by  the  person  entitled  to  sue  thereon.  The 
effect  of  this  statute  upon  the  present  case  is,  that  no  cause  of 
action  came  into  existence  by  reason  of  Eowan's  defalcation 
until  it  was  discovered  by  the  plaintiff. 
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It  is  admitted  by  the  defendant  that  this  is  the  effect  of  the 
statute,  if  limited  to  Rowan  himself.  But  the  defendant  says 
that  the  fraudulemt  concealment  by  Rowan  does  not  prevent  the 
accruing  of  a  cause  of  action  against  him,  the  defendant  He 
says  that  fraudulent  concealment  of  a  cause  of  action  prevents 
the  running  of  the  statute  of  limitations  only  in  favor  of  the 
very  party  who  commits  the  fraudulent  concealment.  He  cites 
Wood  on  Limitations,  second  edition,  page  139,  and  the  cases 
there  referred  to  as  authority.  Stated  in  somewhat  different 
language,  the  claim  of  the  defendant  is,  that  altliough  the  ac- 
cruing of  a  cause  of  action  was,  by  reason  of  the  last  quoted  stat- 
i;te,  suspended,  as  against  Rowan,  until  the  defalcation  was  dis- 
covered, yet  the  accruing  of  a  cause  of  action  was  not  suspended 
against  this  defendant;  that,  as  against  him,  this  defendant,  the 
cause  of  action  arose  when  Rowan  committed  tlie  defalcation; 
end,  as  it  appears  by  the  case,  that  all  of  the  defalcation,  except 
the  sum  of  seven  hundred  and  thirt3'-nine  dollars  and  forty-one 
cents,  was  committed  more  than  four  months  before  the  claim 
was  exhibited  to  him,  he  cannot  be  made  liable  for  that  ]>art. 

It  seems  to  us  that  there  is  a  fallacy — or  rather  it  is  a  fatal  er- 
ror— ^in  this  argument.  It  conflicts  with  the  most  essential  fea- 
ture of  the  law  relating  to  surety  and  principal  The  plaintiff 
seeks  to  recover  damages  on  account  of  the  defalcation  of  Rowan, 
The  argument  of  the  defendant  ®*  assumes  that  a  cause  of  action 
for  such  defalcation  could  exist  against  him  before  any  cause  of 
action  therefor  against  Rowan  had  accrued.  But  the  law  relat- 
ing to  principal  and  surety  forbids  this.  The  rule  is,  that  a  cause 
of  action  cannot  exist  against  a  surety,  as  such,  unless  a  cause 
of  action  exists  against  his  principal.  Ordinarily,  the  liability 
of  such  a  surety  is  measured  precisely  by  the  liability  of  the  prin- 
cipal: Brandt  on  Suretyship,  sec.  121;  Seaver  v.  Young,  16  Vt. 
658;  Boone  County  v.  Jones,  54  Iowa,  709;  37  Am.  Rep.  239; 
Patterson's  Appeal,  48  Pa.  St.  342;  IkfcCabe  v.  Raney,  32  Ind. 
309.  So  long  as  no  cause  of  action  existed  againpt  Rowan,  the 
principal,  no  cause  of  action  existed  against  the  defendant  or  his 
surety.  And  the  statute  of  limitations  does  not  begin  to  run 
in  favor  of  any  person,  until  there  is  a  cause  of  action.  The  ob- 
ligation of  a  surety  is  an  obligation  accessory  to  that  of  a  priu- 
cipal  debtor,  and  it  is  of  the  essence  of  this  obligation  that  there 
should  be  a  valid  obligation  of  some  principal.  Thus,  where 
one  agrees  to  become  responsible  for  another,  the  former  incurs 
no  obligation  as  surety,  if  no  valid  claim  ever  arisop  against  the 
principal:  Chitty  on  Contracts,  11th  ed.,  788.    If  the  principal 
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is  not  holden,  neither  is  the  surety;  for  there  can  be  no  accessory 
if  there  is  no  principal:  De  Colyar  on  Principal  and  Surety, 
American  ed.,'39;  Addison  on  Contracts,  sec.  1111.  The  exist- 
ence of  a  principal  debtor  is  a  condition  precedent  to  the  opera- 
tion of  the  contract  of  a  surety:  Hazard  v.  Irwin,  18  Pick.  95; 
Swift  V.  Beers,  3  Denio,  70;  Mountstephen  v.  Tjakeman,  L.  R. 
7  Q.  B.  202;  Mallet  v.  Batenian,  L.  R.  1  C.  P.  163.  This  is  only 
in  accordance  with  the  general  law  of  contracts,  which  prevents 
a  contract  from  becoming  operative  unless  and  until  all  condi- 
tions precedent  are  fulfilled:  Brandt  on  Suretyship,  sec.  214; 
Farmers'  etc.  Bank  v.  Kingsley,  2  Doug.  (Mch.)  379.  So,  too, 
whatever  discharges  the  principal  debtor  discharges  the  surety. 
The  liability  of  a  surety  on  a  claim  which  is  good  as  against  the 
principal  cea,ses  as  soon  as  the  claim  is  extinguished  against  the 
principal.  The  nature  of  the  undertaking  of  a  surety  is  such 
that  there  can  be  no  obligation  on  his  part,  unless  there  is  an 
obligation  on  the  part  ^^  of  the  principal.  "It  is  correctly  laid 
down,  in  Chitty  on  Contracts,  that  tlie  contract  of  a  surety  is  a 
collateral  engagement  for  another,  as  distinguished  from  an  orig- 
inal and  direct  agreement  for  the  party's  own  act;  and,  as  stated 
in  Theobald  on  Principal  and  Surety,  ....  it  is  a  corollary, 
from  the  very  definition  of  the  contract  of  suretyship,  that 
the  obligation  of  the  surety  being  accessory  to  the  obligation 
of  the  principal  debtor  or  obligor,  it  is  of  its  essence 
that  there  should  be  a  valid  obligation  of  such  a  prin- 
cipal, and  that  the  nullity  of  the  principal  obligation  necessar- 
ily induces  the  nullity  of  the  accessory.  Without  a  principal, 
there  can  be  no  accessory.     Nor  can  the  obligation  of  the  surety, 

as  such,  exceed  that  of  the  principal It  would  be  most 

imjust  and  incongruous  to  hold  the  surety  liable,  where  the  prin- 
cipal is  not  bound."  Storrs,  J.,  in  Ferry  v.  Burchard,  21  Conn. 
603.  The  same  general  doctrine  is  held  in. many  other  cases  in 
this  state:  Willey  v.  Paulk,  6  Conn.  74;  De  Forest  v.  Strong,  8 
Conn.  522;  Bull  v.  Allen,  19  Conn.  101, 106;  Glazier  v.  Douglass, 
32  Conn.  393;  Candee  v.  Skinner,  40  Conn.  464. 

It  follows,  then,  that  the  fraudulent  concealment  by  Rowan, 
the  principal,  as  it  prevented  the  statute  of  limitations  from 
running  in  his  favor,  also  stopped  it  from  running  in  favor  of 
the  defendant,  his  surety:  Bradford  v.  McCormick,  71  Iowa,  129; 
Boone  County  v.  Jones,  54  Iowa,  669;  37  Am.  Rep.  229;  Ohaxlea 
V.  Haskins,  14  Iowa,  471;  83  Am.  Dec.  378. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 
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STATUTE  OF  LIMITATIONS-CONCEALMENT  OF  CAUSE  OP 
ACTION.— If  a  party  baa  been  injured  by  the  fraud  of  another,  and 
Buch  fraud  ia  concealed,  or  ia  of  such  a  character  as  to  conceal  itself. 
whereby  the  injured  party  remains  in  ignorance  of  it  without  fault  or 
want  of  diligence  on  his  part,  the  bar  of  the  statute  of  limitations  does 
not  begin  to  run  until  the  fraud  is  discovered,  though  there  are  no 
special  circumstances  or  efforts  on  the  part  of  the  party  committing  tlie 
fraud  to  conceal  it  from  the  knowledge  of  the  other  party:  Wear  v. 
Skinner,  4G  Md.  257;  24  Am.  Rep.  517 ;  note  to  Chicago  etc.  Ry.  Co.  T. 
Titterington,  31  Am.  St.  Rep.  47.  The  fraudulent  concealment  of  m 
cauue  of  action,  to  take  it  out  of  the  operation  of  the  statute  of  limita- 
tions, must  be  that  of  the  party  soufrht  to  be  charged:  Wood  ▼.  Wil- 
liams, 142  111.  2t3i^;  34  Am.  St.  Rep.  79. 


Ward  v.  Metropolitan  Life  Insueancb  Company. 

[66  Connecticut,  227.] 

NEW  TRIAL.— Except  In  cases  where  no  remedy  <:an  be  had 
by  appeal,  It  Is  bad  pnictice  to  resort  to  motions  for  a  new  trial, 
under  the  provisions  of  chapter  51  of  the  Public  Acts  of  Connecti- 
cut of  1893,  which  involve  large  expense  to  the  state  from  the  cost 
of  printing  the  entire  evidence,  when  the  real  grievance  arises 
from  the  Instructions  which  the  jury  received  from  the  court.  No 
verdict  will,  therefore,  be  treated,  under  the  statute,  as  against  the 
evidence  In  the  cause,  which  Is  warranted,  on  the  evidence,  by  the 
terms  of  the  charge,  however  erroneous  it  may  have  been. 

INSURANCE,  LIFE— PAROL  EVIDENCE— BREACH  OP 
WARRANTY— I'RESUMPTION.— If  each  statement  In  the  applica- 
tion for  a  policy  of  insurance  is  warranted  to  be  true,  when,  in  fact, 
some  of  them  are  untrue,  and  the  policy  stipulates  that  It  shall  be 
void  If  any  st.ntonient  In  the  application  Is  untrue,  that  the  policy 
cannot  be  varied  by  any  notice  or  representations  not  brought  to 
the  actual  knowledge  of  one  of  the  company's  principal  officers,  and 
that  there  shall  be  no  waiver  not  authorized  by  the  company,  parol 
evidence,  in  a  suit  upon  the  policy,  after  the  death  of  the  Insured, 
of  statements  and  representations  made  to  and  by  the  general  and 
local  agents  of  the  couipuuy,  for  the  purpose  of  showing  a  waiver 
of  the  breach  of  the  warranty  contained  In  the  policy,  and  that  the 
conij)any  is  estopped  from  setting  up  such  breach  as  a  defense,  ia 
adujissible  to  show  SMch  waiver  and  estoppel. 

INSURANCE.— THERE  IS  NO  PRESUMPTION  that  state- 
ments and  representations,  made  to  the  general  or  local  agents  of 
an  insurer,  have  been  coininunlcatcd  to  the  home  office  of  the  com- 
pany, or  were  known  to  the  president  or  secretary  thereof,  when  the 
lH>hcy   Issued. 

NOTICE  TO  AGENT  AS  NOTICE  TO  PRINCIPAL.  -  If 
each  statement  In  the  application  for  a  policy  of  life  Insurance  la 
warranted  to  be  true,  when,  In  fact,  some  of  them  are  untrue,  pro- 
visions inserted  In  the  policy,  that  It  shall  be  void  if  any  statement 
In  the  application  Is  untrue,  that  It  shall  not  be  varied  by  any  notice 
or  representations,  not  brought  to  the  actual  knowledge  of  one  of  the 
company's  principal  officers,  and  that  there  shall  be  no  waiver  not 
authorlzcKl  i)y  the  company,  exclude  the  operation  of  the  rule  tliat 
notice  to  the  agent  who  negotiates  a  contract  is  notice  to  the  priucl- 
paL    Ueuce,  in  a  suit  on  the  policy,  where  the  company  sets  up  a 
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breach  of  warranty,  it  is  error  to  instruct  tlie  jury  that,  if  the  local 
agent,  when  he  forwarded  the  application  to  the  home  office  with 
his  approval,  knew  that  material  statements  therein  were  false,  and 
that  if  he,  with  such  knowledge,  collected  and  remitted  the  accru- 
ing premiums  after  the  policy  was  issued,  his  knowledge  was  the 
knowledge  of  the  company,  and  estopped  it  from  setting  up  the 
breach  of  warranty. 

INSURANCE,  LIFE  — BREACH  OF  WARRANTY— WANT 
OF  NOTICE  TO  PRINCIPAL,— If  each  statement  in  the  applica- 
tion for  a  policy  of  life  insurance  is  warranted  to  be  true,  when, 
in  fact,  some  of  them  are  untrue,  and  the  policy  contains  provisions 
that  it  shall  not  be  varied  by  any  notice  or  representations  not 
brought  to  the  actual  knowledge  of  one  of  the  company's  principal 
ofBcers,  and  that  there  shall  be  no  waiver  not  authorized  by  the  com- 
pany, and  suit  is  brought  upon  the  policy,  the  defendant's  request 
that  the  jury  be  instructed  to  return  a  verdict  in  its  favor  should 
be  granted,  if  a  plain  breach  of  warranty  has  been  proved,  and  there 
Is  no  evidence  that  such  breach  was  known  to  the  president  or  secre- 
tary of  the  company  until  after  the  death  of  the  insured. 

EVIDENCE.— THE  TERM  "PRESUMPTION"  is  used  to  sig- 
nify that  which  may  be  assumed  without  proof,  or  taken  for  granted. 
PRINCIPAL  AND  AGENT.— THERE  IS  NO  PRESUMPTION 
that  the  duties  of  a  private  agency  have  been  faithfully  performed. 

INSURANCE,  LIFE—  ESTOPPEL.— A  life  insurance  company 
cannot  be  estopped  from  setting  up  a  breach  of  warranty  that  all 
statements  in  the  application  for  insurance  are  true,  unless  it  has 
waived  its  right  to  take  advantage  of  it. 

WAIVER— PRESUMPTION.— A  waiver  is  an  intentional  re- 
linquishment of  a*  known  right.  A  presumption  of  the  relinquish- 
ment of  a  known  right  cannot  be  rested  on  a  presumption  that  such 
right  was  known. 

Action  to  recover  the  amount  of  a  life  insurance  policy  upon 
the  life  of  John  Ward.  All  accruing  premiums  had  been  paid 
to  the  local  agents  of  the  company.  The  application  contained 
a  warranty  that  the  statements  therein  contained  were  true. 
The  complaint  alleged  that  the  deceased  and  the  plaintiff  had 
duly  fulfilled  all  conditions  of  the  poiicy;  hut  the  answer  set  up 
facts  showing  a  breach  of  warranty,  and  false  statements  in  the 
application.  The  reply  set  up  that  the  defendant,  and  its  offi- 
cers, and  agents,  from  the  time  that  the  policy  was  issued  down 
to  the  date  of  Ward's  death,  knew  of  the  facts  set  up  in  the  an- 
swer, and  knew  them  when  the  premiums  were  collected.  The 
plaintiff,  therefore,  claimed  that  the  defendant  had  waived  its 
right  to  insist  on  a  forfeiture  of  the  policy,  and  that  it  was 
estopped  from  claiming  any  of  the  matters  set  up  in  defense  as 
a  reason  why  the  plaintiff  should  not  recover.  The  reply  was 
traversed  by  a  rejoinder.  The  policy  contained  special  clauses, 
tlie  substance  of  which  is  given  in  the  opinion.  The  insured, 
prior  to  his  application,  had  met  with  a  serious  accident,  occa- 
sioning a  fracture  of  his  ribs.     On  the  trial,  the  plaintiff  offered 
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evidence  tending  to  show  that  all  facts  connected  with  the  acci- 
dent, the  consequent  fracture,  and  treatment  by  several  phy- 
fiicians  at  the  hospital,  had  been  fully  communicated  by  the  in- 
sured and  the  plaintiff  to  Morrissey,  the  defendant's  local  agent 
at  New  Haven,  and  to  Joseph  Lefebure,  the  defendant's  general 
agent  for  the  district  including  New  Haven,  before  the  applica- 
tion was  made  out,  and  that  the  insured,  when  first  solicited  by 
Morrissey  to  take  out  the  poKcy,  had  told  him  that  he  supposed 
he  was  not  a  proper  subject  for  insurance,  on  account  of  such 
accident,  and  that  he  still  felt  sometimes  a  pain  in  his  side  as  the 
result  of  it;  but  that  Morrissey  and  Lefebure  assured  him  that 
this  made  no  difference,  and  were  fully  cognizant  of  the  state- 
ments made  in  the  application,  and  accepted  his  quarterly  pre- 
miums as  they  fell  due,  with  such  knowledge,  and  forwarded 
them  to  the  defendant  company,  by  which  the  money  had  been 
retained.  The  defendant  objected  to  the  introduction  of  this 
evidence,  but  the  court  admitted  it  The  insured,  in  his  appli- 
cation, had  said  nothing  about  this  accident,  but,  on  the  con- 
trary, had  stated  that  he  had  never  met  with  any  accidental  or 
personal  injuries;  that  he  had  never  been  seriously  ill,  except 
with  typhoid  fever,  twenty-four  years  before;  that  he  had  no 
usual  medical  attendant,  and  had  never  consulted  any  other  med- 
ical man.  No  direct  evidence  was  offered  to  show  that  any  in- 
formation as  to  the  injury  to  the  ribs  of  John  "Ward,  or  its  effects, 
was  ever  received  by  any  officer  or  agent  of  the  defendant,  other 
than  Morrissey  and  Lefebure.  There  was  a  judgment  for  the 
plaintiff,  Patrick  W.  "Ward,  and  the  defendant  appealed,  assign- 
ing error  in  the  charge,  and  in  the  admission  of  parol  evidence 
to  establish  a  waiver  or  estoppel.  There  was  also  a  motion  for  a 
new  trial,  under  chapter  51  of  the  Public  Acts  of  1893,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

Henry  Stoddard  and  Samuel  A.  York,  Jr.,  for  the  appellant. 

Charles  S.  Hamilton,  for  the  appellee. 

*^''  BALDWIN,  J.  There  clearly  was  evidence  upon  which 
the  verdict  can  be  supported,  under  the  charge  of  the  court. 
The  act  of  1893,  chapter  51,  page  228,  was  designed  to  afford  a 
remedy  only  when  none  could  be  had  by  appeal:  Johnson  v. 
Norton,  64  Conn.  134;  Bissell  ▼.  Dickerson,  64  Conn.  61,  71. 
The  court  feels  bound  to  express  its  strong  disapproval  of  a  re- 
sort to  motions  of  this  character,  involving  large  expense  to  the 
state  from  the  cost  of  printing  the  entire  evidence,  when  the 
real  grievance  arises  from  the  instructions  which  the  jury  r^ 


May,  1895.]     Ward  v.  Metropolitan  Life  Ins.  Co.  83 

ceived  from  the  oouri  No  verdict  can  be  treated,  tinder  this 
statute,  as  against  the  evidence  in  the  cause,  which  was  warrant- 
ed, on  the  evidence,  by  the  terms  of  the  charge,  however  erro- 
neous such  charge  may  have  been. 

Of  the  errors  assigned  upon  the  appeal,  it  is  necessary  to  notice 
but  three. 

1.  The  policy  in  suit  provides  that,  inasmuch  as  only  the  of- 
ficers of  the  defendant  at  the  home  office  have  authority  to  de- 
termine whether  a  policy  shall  issue  in  any  case,  and  as  they  act 
on  the  written  statements  made  in  the  application,  it  is  ex- 
pressly agreed  that  no  information,  statements,  or  representa- 
tions ^^^  made  or  given  by  or  to  its  soliciting  agents,  or  any 
other  persons,  shall  in  any  manner  affect  its  rights,  unless  put 
in  writing  and  incorporated  in  the  application;  and  also,  that  no 
agent  has  power  to  modify  the  contract,  waive  any  forfeiture, 
or  bind  the  company  by  receiving  any  representation  or  infor- 
mation, but  that  such  power  can  be  exercised  only  by  the  president 
or  secretary  of  the  company,  and  will  not  be  delegated.  It  is 
further  stated  that  each  of  the  statements  in  the  application, 
on  which  the  policy  was  issued,  is  warranted  to  be  true,  and  that 
if  any  of  them  is  untrue,  the  policy  shall  be  absolutely  null  and 
void. 

It  was  not  disputed  (except  in  the  pleadings)  that  certain 
statements  in  this  application,  of  a  material  character,  were  un- 
true; but  the  plaintiff  was  allowed  to  introduce  parol  evidence 
of  statements  and  representations  made  to  and  by  the  general 
and  local  agents  of  the  defendant,  for  the  purpose  of  showing  that 
this  breach  of  warranty  had  been  waived,  or  that  the  company 
was  estopped  from  setting  it  up  as  a  defense.  The  objection  to 
the  reception  of  this  evidence  was  properly  overruled.  It  tend- 
ed, so  far  as  it  went,  to  support  the  reply,  which  the  defendant 
had  traversed.  The  court  could  not  know  that  it  might  not 
be  followed  up  by  further  evidence  that  the  information  received 
by  the  agents  had  been  communioated  to  the  company,  and  was 
known  to  the  president  or  secretary  at  the  home  office,  when 
the  policy  was  issued,  in  which  case  the  plaintiff  woul^  clearly 
have  shown  himself  entitled  to  a  verdict. 

No  direct  evidence  of  this  nature  was  afterwards  produced, 
but  the  jury  were  instructed  in  substance  that  its  place  might  be 
supplied  by  a  presumption  that  an  agent  receiving,  as  such,  in- 
formation which  it  is  his  duty  to  communicate  to  his  principal, 
will  so  communicate  it;  that  a  presumption  of  honest  conduct 
always  exists,  where  no  fraud  or  collusion  is  shown;  and  that 
fraud  in  any  case  is  not  to  be  presumed. 
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The  terra  "presumption"  is  used  to  signify  that  which  may 
be  assumed  without  proof,  or  taken  for  granted:  Morford  v. 
Peck,  46  Conn.  380,  385.  It  is  asserted  as  a  self-evident  result 
of  human  reason  and  experience.  In  its  origin,  *^®  every  pre- 
sumption is  one  of  fact,  and  not  of  law.  It  may,  in  course  of 
time,  become  a  presumption  of  law,  and  even  an  indisputable 
one.  Its  truth  may  be  so  universally  accepted  as  to  elevate  it 
to  the  position  of  a  maxim  of  jurisprudence.  Its  convenience, 
as  a  rule  of  decision,  may  be  so  generally  recognized  as  to  pLoce  it 
in  the  rank  of  legal  fictions.  But  so  long  as  it  retains  it  original 
character  as  a  presumption  of  fact,  it  has  simply  the  force  of  an 
alignment :  1  Greenleaf  on  Evidence,  sec.  44;  Stephen's  Digest 
of  Evidence,  246. 

The  presumption  that  public  officers,  in  the  discharge  of  their 
duties,  have  observed  all  proper  formalities,  may  be  now  con- 
sidered as  one  of  law:  Booth  v.  Booth,  7  Conn.  350,  367;  Coggill 
▼.  Botsford,  29  Conn.  439,  447.  But  this  cannot  be  said  of 
the  presumption  that  the  duties  of  a  private  agency  have  been 
faithfully  performed.  The  superior  court  properly  admitted  ev- 
idence of  the  knowledge  of  the  defendant's  agents  at  New  Haven 
of  the  breach  of  warranty,  but  it  erred  in  instructing  the  jury 
that,  in  determining  its  effect  upon  the  question  of  estoppel, 
they  might  proceed,  in  the  absence  of  countervailing  proof,  on 
the  presumption  that  it  was  duly  communicated  to  the  home 
office.  The  plaintiff  relies  upon  ^fcGurk  v.  Metropolitan  Life 
Ins.  Co.,  56  Conn.  528,  538;  but  the  objection  there  overruled 
was  taken  to  the  admission  of  the  evidence,  not  to  the  charge 
to  the  jury.  Under  the  instructions  given  in  the  case  at  bar, 
the  jury  were  not  told  simply  that  they  would  be  warranted  in 
taking  into  consideration  the  presumption  in  question,  but  it 
was  stated  to  them  as  an  authoritative  and  binding  rule,  the  only 
exceptions  to  which  arose  from  fraud  or  collusion.  It  is  true 
that  their  attention  was  also  directed  to  the  testimony  of  the 
defendant's  officers  tliat  they  wore  in  fnct  '"  vrr  inijrm  •(!  <•' 
the  statements  made  to  its  agents;  but  this  still  left  the  burden  of 
proof,  as  to  the  point  of  notice,  on  the  wrong  party.  The  dif- 
ference between  a  presumption  of  fact  and  one  of  law,  as 
these  terms  are  commonly  used,  is  that  the  former  may  be,  the 
latter  must  be,  regarded  by  the  trier.  The  charpre  in  the  present 
case  was  calculated  to  make  the  jury  suppose  that  they  were 
bound  in  law  to  give  some  weight  to  each  of  the  **®  presump- 
tions to  which  reference  was  made.  It  also  built  a  presumption 
of  waiver  upon  a  presumption  of  notice.  This  put  it  on  too  in- 
secure a  foundation.     The   defendant   could   not  be  estopped 
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from  setting  up  a  breach  of  warranty,  unless  it  had  waived  its 
right  to  take  advantage  of  it:  Insurance  Co.  v.  Wolff,  95  U.  S. 
32 G,  333.  "A  waiver  is  an  intentional  relinquishment  of  a 
known  right"  A  presumption  of  the  relinquishment  of  a  known 
right  cannot  be  rested  on  a  presumption  that  such  right  was 
known:  First  Nat.  Bank  v.  Hartford  etc.  Ins.  Co.,  45  Conn.  25, 
44;  United  States  v.  Eoss,  92  U.  S.  281,  283;  Manning  v.  Insur- 
ance Co.,  100  U.  S.  693,  699. 

2.  The  superior  court  also  erred  in  instructing  the  jury  that 
if  the  district  superintendent  of  the  company  at  New  Haven 
forwarded  the  application  in  question  to  the  home  office  in  good 
faith,  with  a  recommendation  of  the  risk,  when  he  knew  tharf; 
material  statements  in  the  application  were  false,  and,  after  the 
policy  was  issued,  continued  to  collect  the  accrued  premiums 
upon  it  and  remit  them  to  the  defendant,  then  his  knowledge 
was  its  knowledge,  and  its  receipt  and  retention  of  the  premiums 
estopped  it  from  setting  up  the  breach  of  warranty.  There  are 
expressions  in  the  case  of  McGurk  v.  Metropolitan  Life  Ins.  Co., 
56  Conn.  528,  539,  which  lend  some  countenance  to  the  plain- 
tiff's claims  in  this  respect,  but  they  were  used  with  reference 
to  a  totally  different  question — that  of  the  admissibility  of  evi- 
dence of  the  knowledge  of  the  agent;  nor  did  the  policy  there 
in  suit  contain  any  provisions  similar  to  those  in  that  of  the 
plaintiff,  as  to  oral  statements  which  were  not  incorporated  ia 
the  application. 

The  rule  that  the  knowledge  of  an  agent  is  the  knowledge  of 
the  principal,  if  the  agent  acquired  it  while  acting  for  the  prin- 
cipal, in  the  course  of  the  transaction  which  is  in  question,  rests 
on  the  ground  that  the  agent  stands,  for  that  transaction,  in  the 
place  of  the  principal,  and,  in  effect,  is  the  principal,  so  far  as  con- 
cerns the  rights  of  the  other  party:  Farmers'  etc.  Bank  v.  Payne, 
25  Conn.  444,  449,  450;  68  Am.  Dec.  362.  It  is  unimportant 
whether  he  in  fact  communicated  his  ^*^  knowledge  to  the 
principal,  because,  even  if  he  did  not,  it  would  be  unfair  to  allow 
such  a  breach  of  duty  on  the  agent's  part  to  put  the  other  party 
in  a  worse  position:  Smith  v.  Board  of  Water  Coramrs.,  38  Conn. 
208,  218.  There  is  no  reason  why  a  corporation,  which  neces- 
sarily contracts  through  agents,  but  m.ay  have  agents  of  su- 
perior and  agents  of  inferior  authority,  should  not  stipulate, 
in  any  contracts  executed  in  its  behalf,  that  their  provisions 
can  be  varied  by  no  notice  or  representations  not  brought  to  the 
actual  knowledge  of  one  of  its  principal  oflficers,  nor  by  any 
waiver  not  authorized  by  them:  Ryan  v.  World  Life  Ins.  Co., 
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41  Conn.  168,  175;  19  Am.  Rep.  490;  Insurance  Co.  t.  Wolff, 
95  U.  S.  326,  332.  Provisions  of  that  character  were  inserted 
in  the  policy  in  suit,  and  in  the  application  upon  which  it  was 
based.  They  were  designed  to  exclude  the  operation  of  the  rule 
that  notice  to  the  agent  who  negotiates  a  contract  ie  notice  to  the 
principal;  and  such  was  their  necesssury  effect. 

3.  The  superior  court  was  asked  to  direct  the  jury  to  return 
a  verdict  for  the  defendant.  A  plain  breach  of  warranty  had 
been  proved.  The  plaintiff  introduced  evidence  that  it  was 
known  to  and  waived  by  the  local  agent  and  district  superintend- 
ent of  the  company  but  none  that  it  was  ever  known  at  its 
home  office.  The  local  agent  and  the  person  who  was  president 
of  the  company  at  the  date  of  the  application  were  dead,  but 
the  defendant  produced  the  district  superintendent,  the  vice- 
president,  the  secretary,  and  the  general  manager  of  the  company, 
each  of  whom  testified  that  he  never  knew  that  any  of  the  state- 
ments in  the  application  were  untrue,  until  after  the  death  of 
John  Ward.  Under  these  circumstances  no  verdict  for  the 
plaintiff  could  be  supported,  and  there  was  nothing  left  to  sub- 
mit to  the  consideration  of  the  jury,  upon  which  their  opinion 
could  be  of  any  importance  in  the  determination  of  the  cause. 
It  might,  as  it  has  done,  defer,  but  it  could  nyt  avoid,  the  inevi- 
table result.  It  therefore  became  the  duty  of  the  court,  to  tlie 
end  that  right  and  justice  might  be  administered  without  denial 
or  delay  (Const.,  art.  1,  sec,  12),  to  comply  with  the  defendant's 
request  and  direct  a  verdict  in  its  favor:  People's  Sav.  ^'^^  Bank 
▼.  Norwalk,  56  Conn.  547,  556;  Talcott  v.  Meigs,  64  Conn.  55, 
58. 

The  motion  for  a  new  trial  is  denied;  but  upon  the  appeal 
there  is  error,  and  a  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 


LIFE  INSURANCE-WARRANTIES— FALSE  ANSWERS.— If  the 
Inn'ir-.J,  in  hia  application  fir  a  policy  of  lifeingiirance,  mnkcs  unquali- 
fied Btatomciits,  and  Btirmlatos  that  his  policy  is  to  l)e  void  if  those 
BtutenientH  are  untrutj,  Iho  policy  is  void  if  the  answers  are  false:  Hart- 
well  V.  Alal).iina  etc.  Ins.  Co  ,  33  La.  Ann.  13")i;  3<)  Am.  Hep.  204; 
Day  V.  Mutual  Benefit  etc.  Ins.  Co.,  1  MrAr.  41:  29  Am.  Rep.  5(i5, 
and  noti^;  Equital)le  Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  338;  16  Am. 
8».  R<'p.  893;  notes  to  Continental  Life  Ins.  Co.  v.  Yung,  3  Am.  St. 
Rep.  fiSo:  Hann  V.  National  Union,  97  Mich.  fil3;  37  Am.  St.  Rep.  372. 
Knowledt^e  on  the  |>art  of  the  a(;ent  of  a  life  insurance  company  of  the 
falaity  of  a  warranty  will  not  relieve  the  assured  irom  a  forfeiture  of 
the  polif^y:  Note  to  Continental  Life  Ins.  Co.  v.  Yunjr,  3  Am.  St.  Rep. 
636.  The  distinction  between  warranties  and  repr^sentntions  is  shown 
in  a  niono$;raphic  note  to  Continental  Life  Int.  Co.  T.  Bogen,  59  Am. 
B«p.  816-^822,  discussing  the  subject. 


vuae,  1696.]  Whitkng  v.  Gaylord.  87 

When  the  local  agent  of  an  insurance  company  has  actual  knowl- 
euge  ot  the  lalsity  oi  an  answer  to  a  question  in  tlie  application  lor  in- 
surance, which  lie  writes  for  the  insured,  the  knowledge  of  the  agent 
will  be  imputed  to  the  company,  and  it  will  not  be  allowed  to  avoid 
the  policy  on  the  ground  of  a  false  warranty  in  relation  to  such  answer: 
roiitJttev.  Mutual  Ace.  Assn.,  110  N.  C.  377;  28  Am.  St.  Kep.  693. 
Tlie  agent's  actual  knowledge  of  the  applicant's  deafness,  at  the  time 
of  his  application  for  insur;\iice,  and  which  fact  was  suppresed  by  him, 
is  constructive  notice  to  his  principal,  and  constitutes  a  waiver  of  objec- 
tion that  the  deafness  was  a  bodily  infirmity,  although  the  policy  pro- 
vided that  such  agent  should  have  no  power  to  waive  its  conditions: 
Follette  v.  United  States  etc.  Assn.,  107  N.  C.  240;  22  Am.  St.  Rep. 
878;  but  in  the  note  to  Follette  v.  Mutual  Ace.  Association,  28  Am. 
St.  Rep.  696,  it  is  S-iid  that  the  mere  knowledge  of  an  insurance 
agent,  through  whom  the  policy  was  procured,  at  the  time  the  appli- 
cation was  made,  that  answers  therein  written  were  false,  will  not  pre- 
vent the  company  from  setting  up  the  breach  as  a  defense  to  an  action 
upon  the  policy.  Waiver  is  an  intentional  relinquishment  of  a  known 
right:  Perin  v.  Parker,  126  111.  201;  9  Am.  St.  Rep.  571.  Legal  pre- 
sumptions are  rules  established  by  common  law  or  statute:  McCagg  v. 
Heacock,  34  111.  476;  85  Am.  Dec.  327. 


Whiting  v.  Gayt.ord. 

[66  Connecticut,  337.] 

PARTY  WALLS— HOW  CREATED.— In  the  absence  of  some 
statute,  a  strict  party  Avail  cau  exist  only  by  prescription,  or  by 
contract,  express  or  implied. 

EASEMENTS— PRESCRIPTION.— To  establish  an  easement, 
by  prescx'iption,  of  the  right  to  have  a  building  supported  upon  the 
land  of  another,  it  is  absolutely  essential  that  the  user  be  adverse, 
and  such  as  to  give  a  right  of  action  in  favor  of  the  party  against 
whom  it  has  been  exercised. 

EASEMENT,  CONA'EYANCE  OF.— An  easement,  not  expressly 
mentioned  in  a  deed,  does  not  pass,  unless  it  naturally  and  neces- 
sarily belongs  to  the  premises. 

EASEMENT  OP  SUPPORT  DEPENDS  UPON  WHAT.— The 
existence  of  an  alleged  easement,  claime  1  to  be  annexed  to  one's 
land,  to  use  the  land  of  another  for  a  special  purpose,  as  to  have  a 
building  sui^ported  thereon.  d<^pends.  generally,  on  the  question 
whether  it  is  open,  visible,  continuous,  and  necessary. 

EASEMENT  OF  SUPPORT  ON  ANOTHER'S  LAND— PUR- 
CHASER IS  NOT  OBLIGED  TO  INSPECT  PREMISES.— No  ease- 
ment of  the  right  to  have  one's  building  supported  upon  the  land  of 
another,  can  be  implied,  unless  there  is  an  open  and  visible  neces- 
sity therefor,  essential  to  the  enjoyment  of  the  estate  granted. 
Hence  the  purchaser,  taking  a  deed  without  express  mention  of  such 
easement,  is  under  no  obligation  to  make  examination  and  inquiry 
to  ascertain  -whether  it  exists. 

.EASEMENTS  OR  GRANTS  NOT  IMPLIED,  WHEN.— Implied 
prants  of  land,  or  of  easements,  or  of  any  interest  in  land,  are  al- 
lowed in  Connecticut,  to  a  very  much  more  limited  degree  than  in 
the  other  states. 

Action  by  Fanny  S.  "Whiting  to  recover  damages  for  injuries 
to  her  half  of  a  double  wooden  dwelLing-house,  and  to  her  health, 
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alle<Ted  to  have  been  caused  by  the  defendant  in  and  while  tear- 
ing down  his  half  of  said  house.  The  house  stood  on  the  south 
Bide  of  State  street,  in  the  city  of  Bridgeport.  The  plaintiff 
and  defendant  owned  it,  the  plaintiff  the  west  half  and  the  de- 
fendant the  east  half,  each  in  severalty.  A  division  wall  ran 
through  the  house  from  north  to  south.  In  the  basement  and 
up  to  the  ground  floor  it  was  of  brick,  while  above  the  ground 
floor  it  was  of  planks,  lath,  and  plaster,  and  only  about  two  and  a 
half  inches  thick.  The  parties  purchased  of  the  same  grantor, 
and  the  plaintiff's  deed  made  the  center  of  tliis  wall  his  bound- 
ary on  the  east,  and  the  defendant's  deed  made  the  center  of 
this  wall  his  boundary  on  the  west.  On  each  side  of  the  wall 
a  hallway  about  six  feet  wide  separated  the  parlors  on  each  side  I 
from  the  division  wall.  Each  hallway  was  separated  from  thej 
parlor  on  its  side  by  a  partition.  Eight  joists  of  the  building* 
ran  from  the  partition  west  of  the  plaintiff's  hallway,  through 
the  division  wall  to  the  partition  east  of  the  defendant's  hallway, 
and  were  supported  upon  said  partitions.  They  had  been  so 
supported  ever  since  the  house  was  built,  more  than  twenty 
years.  This  method  of  the  construction  of  said  house  was  dis- 
closed by  an  inspection  of  the  premises,  and  inspection  by  the 
defendant  before  he  purchased  would  have  disclosed  that  con- 
struction to  him.  Shortly  after  the  defendant  became  the  owner 
of  his  part  of  the  house,  it  being  out  of  repair,  he  decided  to  re- 
build, and  did  put  up  a  new  structure  some  ten  or  twelve  feet 
nearer  the  street  line.  He  did  not  disturb  the  division  wall,  but 
laid  a  brick  wall  entirely  on  his  own  land,  leaving  a  space  from 
two  to  nine  inches  in  width  between  the  new  brick  wall  and  the 
old  division  wall.  When  his  house  was  finished  he  joined  the 
new  wall  closely  to  the  house  of  the  plaintiff  on  either  end  and 
upon  the  roof,  so  that  the  space  between  the  new  wall  and  the 
old  division  wall  was  closed  in  from  the  ou^tward  air.  In  tear- 
ing down  his  portion  of  the  building,  the  defendant  cut  off 
the  joists  about  a  foot  within  his  division  line,  shored  up  the 
ends  during  the  progress  of  tlie  work  until  he  could  rest  them 
upon  the  new  brick  wall,  and,  as  fast  as  the  new  wall  reached  a 
sufficient  height,  he  let  the  joists  into  it,  by  which  they  were 
finally  supported.  The  planks  of  the  old  division  wall  were  not 
so  built  as  to  fill  the  spaces  between  the  joists,  and,  in  taking  down 
the  building,  these  spaces  were  left  open  until  the  defendant 
covered  them  with  torred  pnper,  which  he  did  when  the  weather 
became  cold.  The  "work  of  tf^ring  down  and  rebuilding  was 
done  without  negligence,  but,  during  its  progress,  the  wtiIIs  of 
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the  plaintiff's  house  were  badly  cracked,  and  the  doors  were 
rendered  incapable  of  being  opened  or  closed,  which  effects 
were  produced  by  the  jarring  of  the  timbers  of  the  plaintiff's 
house,  and  the  change  of  the  wall  caused  by  destroying  the  orig- 
inal support  of  the  ends  of  the  joists,  and  placing  them  on  the 
new  brick  wall.  The  court  held  that  the  defendant,  as  an  in- 
surer, was  liable  to  the  plaintiff,  for  the  damage  so  caused,  al- 
though he  was  not  negligent  in  the  acts  causing  the  damage. 
The  plaintiff  recovered  a  judgment  for  three  hundred  and  fifty 
dollars,  and  costs,  and  the  defendant  appealed.  The  plaintiff 
suffered  inconvenience  and  damage  by  reason  of  the  cold,  noise, 
dampness,  and  jarring,  while  the  work  of  rebuilding  was  going 
on.  The  court  adjudged  that  she  was  not  entitled  to  recover 
for  this  damage,  and  she  appealed. 

Curtis  Thompson,  for  the  defendant. 

J.  C.  Chamberlain  and  Nathaniel  W.  Bishop,  for  the  plaintiff. 

342  ANDREWS,  C.  J.  The  division  wall,  one-half  of  which 
was  conveyed  to  the  plaintiff  by  her  deed,  and  the  other  half  of 
which  was  conveyed  to  the  defendant  by  his  deed,  has  not  been 
injured.  It  remains  as  it  was  before  the  defendant  ^^^  rebuilt. 
No  damages  were  claimed,  and  none  were  awarded,  for  anything 
done  to  it. 

The  defendant  did  certain  acts  on  his  own  land,  lawful  in 
themselves,  and  without  negligence.  In  doing  such  acts  in  that 
way  some  damage  was  unavoidably  done  to  the  plaintiff.  The 
trial  court  held  that  the  defendant  was  liable  to  the  plaintiff  for 
the  damages  so  caused,  as  an  insurer.  The  defendant  insists 
that  the  trial  court  erred  in  so  holding.  It  is  to  be  observed 
that  the  finding  does  not,  in  terms,  set  out  any  relations  existing 
between  the  plaintiff  and  the  defendant,  by  reason  of  which  he 
is  subjected  to  the  liabilities  of  an  insurer  and  she  entitled  to  the 
rights  of  one  insured.  If  there  is  such  a  relation,  it  is  to  be 
gathered  from  the  facts  of  the  case. 

It  is  found  that  the  method  of  constructing  this  double 
dwelling-house  would  have  been  disclosed  by  an  inspectioai, 
if  the  defendant  had  made  one  before  he  purchased.  This  find- 
ing can  only  mean  that  the  method  by  which  these  joists  were 
supported  was  not  open,  apparent,  and  visible.  And  that  such 
means  of  support  was  not  necessary  to  the  maintenance  of  the 
plaintiff's  house  is  shown  by  the  fact  that  another  means  was 
readily  substituted  by  the  defendant. 

The  argument  in  this  court  in  behalf  of  the  plaintiff  proceeds 
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on  the  theory  that  the  plaintiff  had  an  easement  of  support  for 
the  east  end  of  the  joists,  which  the  defendant  cut  off  upon  the 
defendant's  partition,  although  that  partition  was  six  feet  from 
the  division  wall  of  the  house;  an  easement  of  support  precisely 
like,  and  to  the  same  extent  as,  the  eaf^ement  for  support  which 
each  of  the  owners  of  a  strict  party  wall  has  in  such  a  party  wall; 
and  that  the  defendant  is  liable  to  the  plaintiff,  as  an  insurer, 
for  all  the  damages  occasioned  to  her  by  reason  of  his  interfer- 
ence with  such  support. 

It  has  been  held  in  some  cases  that  where  one  owner  of  a  party- 
wall  makes  any  change  in  it  for  his  own  benefit,  and  when  not 
required  for  the  purposes  of  repair — ^he  is  absolutely  responsible 
for  all  damage  which  is  thereby  occasioned  ^'*'*  to  the  other 
.  owner:  Brooks  v.  Curtis,  r)0  N.  Y.  G45;  10  Am.  Eep.  545;  Schile 
V.  Brokhahus,  80  N.  Y.  614;  Eno  v.  Del  Vecchio,  6  Duer,  17. 

It  is  perhaps  open  to  some  doubt  whether  the  rule  of  liability 
expressed  in  these  cases  would  be  applied  to  the  same  extent  in 
this  state.  We  have  no  occasion  now  to  discuss  that  question. 
It  would  not  be  applied  here  or  elsewhere,  except  in  a  case 
where  a  strict  party  wall  was  shown  to  exist.  In  the  absence  of 
some  statute,  a  strict  party  vra\\  can  exist  only  by  prescription, 
or  by  contract,  express  or  implied:  Gilmore  v.  Driscoll,  122  Mass. 
207;  23  Am.  Eep.  312;  Quinn  v.  Morse,  130  Mass.  317;  List  v. 
Hombrook,  2  W.  Va.  340;  Bonomi  v.  Backhouse,  El.  B.  &  E.  622; 
9  H.  L.  Cas.  503.  It  is  in  these  cases  pointed  out,  that  the  right 
to  the  support  of  land — lateral  and  subjacent — in  the  means  by 
which  it  is  acquired,  is  entirely  different  from  the  right  to  have 
a  building  supported  on  the  land  of  another.  The  former  is  in 
the  nature  of  a  riglit  of  property  analogous  to  the  flow  of  a 
stream  of  water,  or  of  air,  while  the  latter  can  only  be  founded 
upon  a  prescription,  or  on  a  grant  express  or  implied:  Wyatt  r. 
Harrison,  3  Bam.  &  Adol.  871;  Partridge  v.  Scott,  3  ^lees.  &  W. 
220. 

But  a  right,  by  prepcription,  in  the  plaintiff  to  have  these 
joists  supported  as  on  a  party  wall  does  not  seem  to  be  shown;  nor 
is  such  right  shown  by  any  easement  of  less  technical  character. 
To  establish  an  ca.«ement  by  prescription,  it  is  absolutely  essen- 
tial that  the  use  bo  adverse.  It  must  be  such  as  to  give  a  right  of 
action  in  favor  of  the  party  against  whom  it  has  been  exercised: 
Parker  v.  Uotchkis?,  25  Conn.  321;  Gilmore  v.  Driscoll,  122 
Mass.  207;  23  Am.  Bep.  312;  Sullivan  v.  Zeiner,  98  Cal.  346; 
MitchfU  V.  Mayor  etc.  of  Borne,  49  Oa.  25;  15  Am.  Bep.  669. 

While  this  house  was  owned  as  one  house  by  the  common 
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grantor  of  the  parties,  there  was  a  unity  of  possession  in  the  now 
dominant  and  servient  estates;  and  the  enjoyment  of  the  quasi 
easement  by  each  part  of  the  house  was  in  no  sense  adverse;  and 
that  period  cannot  be  regarded  as  aiding  to  confer  any  right  upon 
the  plaintiff  to  its  further  enjoyment:  Hickox  v.  Parmelee,  21 
Conn.  98;  Manning  v.  Smith,  ^45  q  Conn.  289;  Tucker  v.  Jew- 
ett,  11  Conn.  322;  Johnson  v.  Jordan,  2  Met.  234;  37  Am.  Dec. 
85;  Hieatt  v.  Morris,  10  Ohio  St.  523;  78  Am.  Dec.  280;  Tun- 
stall  V.  Christian,  80  Ya.  1;  56  Am.  Eep.  581;  Stanford  v.  Lyon, 
22  N.  J.  Eq.  33.  Since  she  became  the  owner,  sufficient  time 
has  not  elapsed  to  raise  a  prescription. 

There  is  no  evidence,  indeed  there  is  no  claim,  of  an  express 
contract  between  this  plaintiff  and  defendant,  by  which  a  partj 
wall,  or  any  easement  of  support,  was  established,  or  of  any  such 
contract  by  either  of  them  Avith  their  grantor.  So  far  as  the 
deeds  appear,  the  plaintiff  took  nothing  but  the  land  granted  to 
her,  that  is,  the  land  on  the  west  side  of  and  up  to  the  center 
line  of  the  division  wall;  while  the  defendant  took  all  the  land 
on  the  east  side  of  that  center  line.  Neither  took  any  right  in 
the  land  of  the  other.  The  plaintiff's  title  to  the  easement  of 
support  must,  therefore,  depend  entirely  on  an  implied  grant. 
When  a  right  or  privilege  is  claimed  as  being  annexed  to  one's 
land  to  use  the  adjacent  land  of  another  for  a  special  purpose, 
whether  arising  from  prescription  (a  prescription  supposes  a  lost 
grant)  or  from  an  implied  grant,  or  reservation,  the  existence  of 
the  alleged  easement  will,  in  general,  depend  upon  an  aflfirm- 
ative  answer  to  the  inquiry.  Is  it  open,  visible,  continuous,  and 
necessary?  The  purpose  of  the  inquiry  is  to  ascertain  the  intent 
of  the  grant.  It  is  a  matter  of  contract,  and  must  depend  upon 
the  construction  of  the  conveyance.  And  so  the  real  question 
is,  What  construction  will  the  law  put  upon  a  conveyance,  where 
the  intention  of  the  parties  in  this  respect  is  not  expressed  in 
terms? 

The  plaintiff  contends  that,  as  an  inspection  of  the  premises 
would  have  shown  how  the  original  house  was  constructed,  it 
must  be  implied  that  she  took  her  part  of  the  house  with  the 
easement  of  support  which  she  now  claims,  and  that  the  defend- 
ant took  his  part  of  the  house  subject  to  such  easement  in  her 
favor.  The  finding  does  not  indicate  what  is  intended  by  the 
expression  "an  inspection."  An  inspection  may  be  very  general, 
or  it  may  be  very  minute.  It  may  be  made  by  one  having  no 
skill,  or  it  may  be  made  by  one  having  great  skill.  The  claim 
of  the  plaintiff's  counsel  ^'***  indicates  that  they  mean  a  careful 


92  Whiting  v.  Gaylord.  [Conn. 

inspection  by  a  person  who  is  reasonably  familiar  with  the  prem- 
ises. 

The  leading  case  cited  by  the  plaintiff,  and  indeed  the  only 
one  we  have  found  which  goes  far  enough  to  fully  support  her 
claims,  is  Pyer  v.  Carter,  1  Hurl.  &  N.  916.  In  that  case,  the  own- 
er of  a  single  house  converted  it  into  two  houses.  While  he  was 
the  sole  owner,  he  had  constructed  a  drain  under  both  of  them. 
He  sold  one  of  tliem  to  the  defendant,  and  afterwards  the  other 
one  to  the  plaintiff.  The  defendant  stopped  the  drain,  so  that 
the  water  from  the  plaintiff's  house  could  not  flow  off.  It  was 
not  proved  that  at  the  time  of  the  purchase  the  defendant  knew 
of  the  position  of  the  drain.  Judgment  was  given  for  the  plain- 
tiff. In  deciding  the  case,  the  court  of  exchequer  said  the  de- 
fendant took  his  part  of  the  house,  "such  as  it  is,"  subject  to  all 
the  apparent  signs  of  servitude  which  existed;  and  that  by  "  'ap- 
parent signs'  must  be  understood,  not  only  those  which  must 
necessarily  be  seen,  but  those  which  may  be  seen  or  known  on 
a  careful  inspection  by  a  person  ordinarily  conversant  with  the 
subject."  This  case  was  decided  in  1857.  But  it  has  since  been 
repeatedly  and  distinctly  disapproved  in  England. 

In  Suffield  v.  Brown,  4  De  Gex,  J.  &  S.  185,  decided  in  1864, 
in  the  court  of  chancery.  Lord  Chancellor  Westbury,  in  respect 
to  Pyer  v.  Carter,  1  Hurl.  &  N.  916,  after  stating  the  ease,  said: 
"It  was  held  that  the  second  purchaser  was  entitled  to  the  own- 
ership of  the  drain,  that  is,  to  a  right  over  the  freehold  of  the 
firet  purchaser,  because,  said  the  learned  judges,  the  first  pur- 
chaser takes  the  house,  *such  as  it  is.*  But,  with  great  respect, 
the  expression  is  erroneous,  and  shows  the  mistaken  view  of  the 
matter;  for,  in  a  question,  as  this  was,  between  the  purchaser 
and  the  subsequent  grantee  of  his  vendor,  the  purchaser  takes 
the  house,  not  'such  as  it  is,'  but  such  as  it  is  described  and  sold 
and  conveyed  to  him  in  and  by  his  deed  of  conveyance;  and  the 
terms  of  the  conveyance,  in  Pyer  v.  Carter,  1  Hurl.  &  N.  916, 
vere  quite  inconsistent  with  the  notion  of  any  right  or  interest 
remaining  in  the  vendor.  It  was  said  by  the  court  that  the 
easement  was  'apparent,'  **^  because  the  purchaser  mi?ht  have 
found  it  out  by  inquiry;  but  the  previous  question  is  whotlior  lie 
is  under  any  obligation  to  make  inquiry,  or  would  be  affected 
by  the  result  of  it;  which,  having  regard  to  his  contract  and  con- 
veyance, he  certainly  would  not.  Under  the  circumstances  of 
the  case  of  Pyer  v.  Carter,  1  Hurl.  &  N.  916,  the  true  construc- 
tion was,  that  as  between  the  purchaser  and  the  vendor,  the 
former  had  the  right  to  stop  and  block  up  the  drain  where  it  en- 
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tered  his  premises,  and  that  he  had  the  same  right  against  the 
vendor's  grantee.  I  cannot  look  upon  the  case  as  rightly  de- 
cided, and  must  wholly  refuse  to  accept  it  as  any  authority."  In 
another  part  of  the  opinion,  the  Lord  Chancellor  said:  "When 
the  owner  of  two  tenements  sells  and  conveys  one  for  an  abso- 
lute estate  therein,  he  puts  an  end,  by  contract,  to  the  relation 
which  he  had  himself  created  between  the  tenement  sold  and 
the  adjoining  tenement;  and  discharges  the  tenement  so  sold 
from  any  burden  imposed  upon  it  during  his  joint  occupancy; 
and  the  condition  of  such  tenement  is  thenceforth  determined 
by  the  contract  of  alienation,  and  not  by  the  previous  user  of 

the  vendor  during  such  joint  ownership It  seems  to  me 

more  reasonable  and  just  to  hold  that,  if  the  grantor  intends  to 
reserve  any  right  over  the  property  granted,  it  is  his  duty  to  re- 
serve it  expressly  in  the  grant,  rather  than  to  limit  and  cut  down 
the  operation  of  a  plain  grant  ....  by  the  fiction  of  an  im- 
plied reservation.  If  this  plain  rule  be  adhered  to,  men  will 
know  what  they  have  to  trust,  and  will  place  confidence  in  the 
language  of  their  contracts  and  assurances."  In  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  App.  478,  decided  in  1867,  Lord  Chelms- 
ford said,  in  respect  to  the  case  of  Pyer  v.  Carter,  1  Hurl.  &  IST. 
916,  "Lord  "Westbury,  however,  in  the  case  of  Suffield  v.  Brown, 
4  De  Gex,  J.  &  S.  185,  refused  to  accept  the  case  of  Pyer  v. 
Carter,  1  Hurl.  &  N.  916,  as  an  authority,"  and  added:  "I  en- 
tirely agree  with  the  view.  It  appears  to  me  to  be  an  immate- 
rial circumstance  that  the  easement  should  be  apparent  and  con- 
tinuous, for  non  constat  that  the  grantor  does  not  intend  to  re- 
linquish it,  unless  he  shows  the  contrary  by  expressly  reserving 
it":  See,  also,  Wheeldon  v.  Burrows,  L.  R.  12  Ch.  Div.  31. 
Other  English  cases  are,  »'*«  Eussell  v.  Harford,  L.  E.  2  Eq.  507; 
Morland  v.  Cook,  L.  E.  6  Eq.  252;  Davies  v.  Sears,  L.  E.  7  Eq. 
427;  Brown  v.  Alabaster,  L.  E.  37  Ch.  Div.  490. 

The  cases  in  this  country  which  have  referred  to  Pyer  v.  Car- 
ter, 1  Hurl.  &  N.  916,  have  none  of  them,  so  far  as  we  can  learn, 
ever  followed  it  to  its  full  extent.  The  American  cases  have, 
with  almost  entire  unanimity,  limited  easements  by  implied 
grant  to  such  as  were  open,  visible — such  as  would  be  apparent 
to  an  ordinary  observer — continuous,  and  necessary  to  the  enjoy- 
ment of  the  estate  granted  or  retained:  Carbrey  v.  Willis,  7 
Allen,  364;  83  Am.  Dec.  688;  Eandall  v.  McLaughlin,  10  Allen, 
366;  Philbrick  v.  Ewing,  97  Mass.  133;  Lampman  v.  Milks,  21 
K  Y.  505;  Buttenvorih  v.  Crawford,  46  K  Y.  349;  7  Am.  Eep. 
352;  Henry  v.  Koch,  80  Ky.  394;  44  Am.  Eep.  484;  Evans  y. 
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Dana,  7  R.  I.  306;  Providence  Tool  Co.  v.  Corliss  Steam  Engine 
Co.,  9  R.  I.  564;  Dunklee  v.  Wilton  R.  R.  Co.,  24  N.  H.  489; 
"VTarren  v.  Blake,  54  Me.  276;  89  Am.  Dec.  748;  Janes  v.  Jenkins, 
34  Md.  1;  6  Am.  Rep.  300;  Ingals  v.  Plamondon,  75  111.  118; 
Fetters  v.  Humphreys,  18  N.  J.  Eq.  263;  19  K  J.  Eq.  471;  Den- 
ton V.  Leddell,  23  N.  J.  Eq.  67;  Parsons  v.  Johnson,  68  N.  Y.  62; 
23  Am.  Rep.  149;  Griffiths  v.  Morrison,  106  N.  Y.  165;  Root  v. 
Wadhams,  107  N.  Y.  384. 

These  cases  differ  considerably  aa  to  the  degree  of  necessity 
which  must  exist  in  order  to  raise  the  implication  that  the  ease- 
ment, or  quasi  easement,  passes;  but  they  all  concur  in  the  rule 
just  stated,  that  it  must  be  one  which  is  open,  visible,  and  neces- 
sary. 

In  this  state  the  rule  of  construction,  settled  by  a  series  of 
decisions,  is,  that  the  subject  matter  of  a  deed  is  to  be  ascertained 
from  its  premises,  and  that  by  a  deed  of  land,  described  as  such, 
nothing  passes  except  what  is  fairly  included  in  the  premises, 
that  an  easement  not  naturally  and  necessarily  belonging  to  the 
premises  will  not  pass.  In  Manning  v.  Smith,  6  Conn.  289,  a 
grantor  conveyed  land  upon  which  ended  a  pipe  carrying  water 
from  a  spring  upon  land  reserved  by  him  in  the  deed;  the  words 
"to  have  and  to  hold  the  premises,  with  all  their  appurtenances," 
followed  the  description  of  the  land.  The  grantee  insisted  that 
he  had  by  these  words  acquired  the  right  to  have  the  water  flow 
to  this  land.  ^**  This  claim  was  denied.  The  court  said:  "It 
is  insisted,  that  the  deed  ....  conveyed  the  eaiicment  in  ques- 
tion. The  words  of  the  deed  describe  only  the  land;  it  is  added, 
*to  have  and  to  hold  the  premises,  with  all  their  appurtenances.* 
....  The  deed  ....  did  not  convey  any  right  to  the  ease- 
ment, unless  it  belonged,  naturally  and  necessarily,  to  the  prem- 
ises. If  the  conduit  had  been  placed  there  a  month  previously, 
by  a  stranger,  or  by  the  defendant,  it  would  hardly  be  said  that 
it  was  a  part  of  the  freehold.  It  would  not  be  strictly  necessary 
to  its  enjoyment:  Coke  on  Littleton,  121b,  122  a.  T5y 
the  grant  of  a  meaeuage  with  the  appurtenances,  a  shop 
annexed  to  it  for  thirty  years  does  not  pa.ss,  unless  it  be  found 
to  be  a  part  of  the  messuage*:  Br}-an  v.  Wetherhead,  Cro.  Car. 
17.  The  subject  mutter  of  the  grant  in  the  deed  is  tiie  land, 
and  that  does  not  include  the  easement,  as  we  have  seen.  Can, 
then,  the  thing  granted  be  enlarged,  by  the  words  *to  have  and 
to  hold  with  the  appurtenances'?  It  is  in  the  premises  of  the 
deed  that  the  thing  is  really  granted:  3  Cniise's  Digest,  sec.  51, 
p.  47;  The  Abbesse  of  Sion,  33  Hen.  6,  33,  cited  in  Hob.  161; 
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Needier  v.  Bishop  of  Winchester,  Hob.  231;  Whalley  v.  Thomp- 
son, 1  Bos.  &  P.  371;  Grant  v.  Chase,  17  Mass.  443;  9  Am. Dec.  161. 
It  is  the  office  of  the  habendum  sometimes  to  enlarge  the  estate 

granted,  but  never  the  subject  matter  of  the  grant The 

plaintiff,  grantee  of  the  defendant,  by  the  deed,  might  have  se- 
cured to  himself  this  privilege,  by  express  grant,  or  by  covenants. 
He  has  taken  his  deed;  and  it  is  not  for  the  court  to  give  it  a 
construction  not  authorized  by  law."  This  case  of  Manning  v. 
Smith,  6  Conn.  289,  is  cited  with  approval  in  Miller  v.  Scolfield, 
12  Conn.  343,  in  Giddings  v.  Emerson,  24  Conn.  546,  and  in 
Williams  v.  Wadsworth,  51  Conn.  308.  See,  also,  Sheppard's 
Touchstone,  89;  3  Cruise's  Digest,  sec.  51. 

Implied  grants  of  land,  or  of  easements,  or  of  any  interest  in 
land,  are  allowed  here,  when  allowed  at  all,  to  a  very  much  more 
limited  degree  than  in  the  other  states.  These  decisions  are  in 
accordance  with  what  has  always  been  the  policy  of  our  recording 
system,  that  the  title  to  all  interests  in  land  shall  appear  on  the 
land  records,  so  that  they  may  ^^*  be  easily  and  accurately 
traced:  1  Swift's  Digest,  122;  North  v.  Belden,  13  Conn.  380; 
35  Am.  Dec.  83;  Herman  v.  Doming,  44  Conn.  124;  Cake  v. 
Peet,  49  Conn.  501;  Salisbury  Sav.  Soc.  v.  Cutting,  50  Conn. 
113.  We  think  this  plain  policy  should  be  adhered  to,  so  that 
men  will  know  what  they  have  to  trust,  and  can  place  confidence 
in  the  language  of  all  conveyances  as  they  find  them  recorded. 
And  inasmuch  as  the  easement  of  support  which  the  plaintiff 
claims  was  not  an  open  and  visible  one,  and,  although  eonven- 
ient,  was  not  necessary  to  the  enjoyment  of  her  part  of  the 
house,  we  think  she  has  shown  no  title  to  it,  and  that  she  cannot 
recover. 

There  is  error  on  the  defendant's  appeal,  and  no  error  on 
the  plaintiff's  appeal. 

In  this  opinion  the  other  judges  concurred. 


PARTY  WALLS.— A  party  wall  ia  created  as  such  in  three  ways 
only:  By  contract,  actual  or  presumptive,  from  long  user  between  the 
adjoining  owners,  by  statute,  or  by  grant  from  the  original  owner  of  two 
lots,  who  erects  a  party  wall  between  them  and  afterward  conveys  them 
to  different  grantees:  See  monographic  note  to  Bloch  v.  Isham,  92  Am. 
Dec.  289,  on  the  law  of  party  walls.  The  user  of  party  walls  for  more 
than  twenty  years  raises  a  "presumption  of  a  grant:  Bowling  v.  Hen- 
nings,  20  Md.  179;  83  Am.  Dec.  545,  and  note.  One  may  acquire  a 
prescriptive  right  to  use  a  party  wall  in  the  manner  in  which  he  has 
enjoyed  it:  Putzel  v.  Drovers'  etc.  Nat.  Bank,  78  Md.'  349;  44  Am.  St. 
Rep.  298.  Conveyances  of  adjoining  buildings  having  a  party  wall,  to 
different  grantees!  the  center  line  of  the  wall  being  made  the  boundary 
between  them,  give  to  each  grantee  a  right  to  have  his  building  sup- 
ported by  means  of  his  neighbor's  half  of  the  wall:  Partridge  v.  Gil- 
bert, 15  N.  Y.  601 ;  69  Am.  Dec.  632.    And  if  either  building  becomes, 
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by  age  and  decay,  so  dilapidated  that  rebuilding  becomes  neceesary, 
its  owner  may,  lor  that  purpose,  and  on  reasonable  notice  to  the  adjoin- 
ing tenant,  and  using  proi)er  care  and  skill,  take  donn  and  rebuil<i  the 
party  wall,  without  incurring  liability  to  the  other  tenant:  Partridge  v. 
Gilbert,  15  N.  Y.  601;  69  Am.  Dec,  632;  Putzel  v.  Drovers'  etc.  ^at. 
Bank,  78  Md.  349;  44  Am.  St.  Rep.  298;  monographic  note  to  Bloch  v. 
Isham,  92  Am.  Dec.  2*.)3,  on  the  law  of  party  walls,  showing  at  page  292, 
that  the  easeuient  of  support  is  the  only  proper  easement  incident  to 
a  party  wall. 

EASEMENT— C05VEYANCE.— An  easement,  where  it  ia  not  ex- 
pressly described  in  the  conve)'ance,  must  actually  belong  to  the  estate 
conveyed  in  order  to  pass  by  implication,  and  grants  by  implication  are 
liuKted  to  cases  of  strict  necessity :  See  monographic  note  to  Green  v. 
Collins,  40  Am.  Rep.  638,  539,  on  conveyance  of  easement  by  implica- 
tion; monographic  note  to  Strickler  v.  Todd,  13  Am.  Dec.  659,  on  what 
S asses  as  appurtenant:  Bonelli  v.  Blakemore,  66  Miss.  136;  14  Am.  St. 
lep.ooO.  The  easement,  to  pass  as  such  by  implied  grant, must  also  be 
continuous,  permanent,  and  apparent:  See  15onelli  v.  Blakemure,  66 
Miss.  1.%;  14  Am.  St.  Rep.  550,  and  monographic  note  to  Elliott  v. 
Rhett,  57  Am.  Dec.  759-768,  on  implied  grant  ol  apparent  and  continu- 
ous easements  on  conveying  part  of  heritage,  showing  that  if  the  owner 
of  two  adjacent  lots  builds  a  house  on  each,  with  a  division  wall  rest- 
ing partly  on  each  lot  or  wholly  on  one,  and  then  sells  and  conveys 
both  by  metes  and  bounds,  the  purchaser  of  the  lot  on  which  the  wall 
does  not  rest  in  whole  or  in  part  has  an  easement,  for  support,  by  im- 

Elication,  in  the  wall,  eo  far  as  it  rests  on  the  other  lot,  such  easement 
eing  regarded  as  apparent,  continuous,  and  necessary.  An  easement 
in  the  land  of  another  can  be  acquirtd  liy  adverse  user  only  with  the 
acquiescinco  of  the  owner  of  the  land  in  its  exercise  under  a  claim  of 
right.    From  such  a  use  of  an  easement  for  twenty  years  the  law  will 

£  resume  a  nonappearing  grant :  Powell  v.  Eagg,  8  Gray,  441 ;  69  Am. 
•ec.  262;  Pitzman  v.  Boyce,  111  Mo.  387;  33  Am,  St,  Rep,  5:i6.  It  has 
been  held  that,  where  a  bonne  is  converted  into  two,  and  solil  to  differ- 
ent persons,  and  there  is  but  a  sinjjle  drain,  there  pasnes  by  implication 
to  the  subsequent  purchaser  the  right  to  ut^v  it.  liere,  although  the 
defendant  was  ignorant  of  the  drain  at  his  purchase,  it  was  held  that 
he  must  or  ought  to  have  known  that  some  drain  existed ;  that  he  was 
put  on  inquiry,  and  inquiry  would  have  disclosed  the  existence  of  the 
drain:  Note  to  Green  v.  Collins,  40  Am.  Rep.  638. 


Pitts  v,  Hartford  Liffj  and  Annitity  Ivs.  Co. 

[66  Connecticut,  37f>.] 

INSURANCE,  LIFE -PAYMENTS  PREVENTED  BT 
INSANITY  OF  THE  ASSUUED,  —  If  a  person,  by  express 
contract,  engngps  absnlutply  to  do  nn  act  not  Impossilile  or  unlaw- 
ful at  the  time,  nolfhor  Inovitnblo  accldnnt.  nor  other  unfore- 
Boon  contingency  not  within  his  control,  ■will  excuse  him.  Hence, 
If  a  member  of  an  assessment  Insurance  compnny  promises  to 
pay  certain  mortuary  nssesHmenta,  and  a  stated  sum  annually 
for  expensoR.  within  thirty  days  after  notice  tliat  the  wuno  Is 
due;  payment  by  the  Instired  of  the  8tii)ulated  sums  as  they 
become  due  Is  a  condition  precedent  to  any  subsoquent  lia- 
bility on  the  part  of  the  company,  though  the  mental  faculties  of 
the  Insured,  at  the  time  of  receiving  notice  of  a  mortuary  as-sess- 
ment,  are  so  far  Impaired  as  to  prevent  lilm  from  doing  business. 

LIFE  INSITRAN(^'E-WITFN  TI.MR  IS  OF  ESSENPR  OP 
CONTRACT  TO  MAKE  PAYMENTS.— If  a  certificate  of  member- 
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fillip  in  an  assessment  insurance  company  provides  tliat  the  insured 
shall  make  certain  payments  when  due;  that  the  certificate  shall  be 
null  and  void  if  the  payments  are  not  so  made;  and  that  all  moneys 
paid  thereon  shall  be  forfeited  to  the  company  in  case  of  neglect  to 
make  any  required  payment,  the  time  of  payment  is  of  the  very 
essence  of  the  contract,  and  nonpayment,  when  the  money  is  due, 
involves  absolute  forfeiture,  and  i-eleases  the  company  from  liabil- 
ity without  any  afllrmative  action  on  its  part. 

EVIDENCE— rRESUMPTION  AS  TO  RECEIPT  OF  LET- 
TER.—The  presumption  is,  that  a  notice  by  letter  given  to  an  insured 
person,  addressed  to  the  place  where  he  resided  and  usually  received 
his  letters,  was  received  in  the  due  course  of  mail,  especially  where 
the  notice  was  subsequently  found  in  the  possession  of  the  person 
to  whom  it  was  addressed. 

LIFE  INSURANCE— NOTICE  OF  ASSESSMENT,  VALID- 
ITY OF.— A  notice  of  a  mortuary  assessment,  sent  to  a  member  of 
an  assessment  insurance  company,  is  not  rendered  defective  by  the 
fact  that  it  includes  an  item  for  three  months'  expenses  in  advance, 
which  the  insured  had  for  seven  years  elected  to  pay  quarterly, 
rather  than  monthly. 

Action  to  recover  the  amount  of  a  policy  of  life  insurance. 
The  case  was  reserved,  upon  the  facts  found,  for  the  considera- 
tion and  advice  of  the  appellate  court. 

William  F.  Henney  and  Arthur  L.  Shipman,  for  the  plaintiff. 

Theodore  M.  Maltbie,  for  the  defendant. 

»''o  ANDEEWS,  C.  J.  The  plaintiff  is  the  beneficiary  named 
in  a  certificate  of  membership,  or  policy,  issued  by  the  defendant 
in  its  safety  fund  department,  on  the  life  of  Thomas  D.  Pitts,  her 
husband.  Thomas  D.  Pitts  died  on  the  eighteenth  day  of  May, 
1891,  and  this  suit  was  brought  to  recover  the  amount  named 
in  th'O  said  certificate  of  membership,  which  certificate  provided: 
*'That  upon  the  death  of  the  member  aforesaid  while  this  cer- 
tificate is  in  force,  all  the  conditions  hereof  having  been  con- 
formed to  by  said  member,  and  upon  receipt  by  the  president  or 
secretary  of  said  company  of  satisfactory  proofs  of  such  death, 
an  assessment  shall  be  made  upon  the  holders  of  all  certificates 
in  force  in  said  department  at  the  date  of  such  death,  according 
to  the  table  of  graduated  assessment  rates,  given  hereon,  as  de- 
termined by  their  respective  ages  and  the  number  of  such  certifi- 
cates in  force  at  the  date  of  such  death,  and  the  sum  collected 
thereon  (less  ten  cents  per  each  member  assessed  for  cost  of  col- 
lection) shall  be  paid — provided,  however,  that  in  no  case  shall 
the  payment  upon  this  certificate  in  the  event  of  such  death 
exceed  one  thousand  dollars —  ....  to  his  wife,  Fitie  L.  Pitts, 
if  living,  otherwise  to  his  legal  representatives  within  *®**  nine- 
ty days  after  the  receipt  of  such  proofs,  upon  presentation  and 
surrender  of  this  certificate." 

Am.  St.  Rep.,  Vol.  L.  — 7 
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It  was  admitted  that  the  defendant  issued  to  said  Thomas  D. 
Pitts  such  a  certificate  as  the  plaintiff  claiined,  and  that  the  said 
Thomas  D.  died  on  the  day  named,  from  a  cause  not  therein  ex- 
cepted, and  tliat  due  proofs  of  his  death  had  been  furnished  to 
the  defendant 

The  defendant  claimed  that  the  said  certificate  had  lapsed 
and  become  void,  by  the  neglect  and  refusal  of  the  said  Thomas 
D.  to  perform  the  conditions  and  make  the  payments  therein 
required  to  be  performed  and  paid. 

It  is  found  by  the  superior  court  that  the  certificate  was  is- 
sued by  the  defendant  and  accepted  by  the  said  Thomas  D.  on 
the  sixth  day  of  April,  1884,  upon  certain  express  conditions 
and  agreements,  among  which  were  the  following,  viz:  "The  ap- 
plication on  the  faith  of  which  this  certificate  is  issued  is  hereby 

referred  to  and  made  a  part  of  this  contract The  person 

to  whom  this  certificate  is  issued  agrees  to  pay  to  said  company 
three  dollars  per  annum  for  expenses,  on  the  first  day  of  the 
month,  after  date  of  issue,  and  at  every  anniversary  thereafter, 
80  long  as  this  certificate  shall  remain  in  force;  or  by  monthly 
or  other  pro  rata  installments  of  the  same  in  advance  for  periods 
of  less  than  a  year.  And  also  agrees  to  pay  to  said  company, 
upon  each  certificate  that  shall  become  a  claim,  an  assessment 
in  accordance  with  the  table  of  graduated  assessment  rates,  as 
printed  hereon,  within  thirty  da}'s  from  day  on  which  notice 
bears  date.  And  further  agrees  to  pay  said  company  the  sum  of 
ten  dollars  toward  said  safety  fund,  within  sixty  days  from  the 
date  of  this  certificate;  ....  all  such  payments  to  be  made 
direct  to  said  company.  ....  The  holder  of  this  certificate  fur- 
ther agrees  and  accepts  the  same  upon  the  express  condition  that 
if  either  the  monthly  dues,  assessments,  or  the  payment  of  the 
ten  dollars  toward  the  safety  fund,  as  hereinbefore  required, 
are  not  paid  to  said  company  on  the  day  due,  then  this  certificate 
shall  be  null  and  void,  and  of  no  effect,  and  no  person  shall  be  en- 
titled to  damages,  or  the  recovery  of  any  moneys  paid  for  protec- 
tion while  the  certificate    was  in    force,  either    from  '^*  said 

company  or  the  trustees  of  the  safety  fund A  printed  or 

written  notice,  directed  to  the  address  of  the  member,  as  it  ap- 
pears at  the  time  on  the  books  of  the  company,  and  deposited  in 
the  postofflce  at  Hartford,  or  delivered  by  an  agent  of  the  com- 
pany, shall  be  deemed  a  legal  and  sufficient  notice  for  all  pur- 
poses hereof.  A  transcript  of  the  books  of  said  company,  cer- 
tified by  the  secretary,  showing  such  facts,  shall  be  taken  and 
accepted  as  conclusive  evidence  ol  the  mailing  of  such  notice. 
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and  of  the  facts  aforesaid,  as  set  forth  in  such  transcript."  The 
application  contained,  among  other  stipulations,  this  one:  "And 
if  I,  or  my  representatives,  shall  omit  or  neglect  to  make  any 
payment  as  required  by  the  conditions  of  such  certificate,  then 
the  certificate  to  be  issued  hereon  shall  be  null  and  void,  and  all 
money  paid  thereon  shall  be  forfeited  to  said  company." 

It  is  also  found  that  on  the  thirtieth  day-  of  January,  1891, 
the  defendant  made  an  assessment  in  due  form,  as  provided  by 
the  said  certificate,  against  the  holder  of  the  same,  and  notice 
of  said  assessment,  in  the  usual  form,  was  mailed  in  the  postofiice 
at  Hartford,  Connecticut,  on  that  day,  postp'aid,  directed  to  the 
proper  postoffice  address  of  the  said  Thomas  D.  Pitts,  at  Pitts- 
burg, Pennsylvania,  which  notice  showed  that  there  was  due  to 
the  company  by  him,  by  virtue  of  such  assessment  and  quar- 
terly dues  in  advance,  the  sum  of  six  dollars  and  forty-three 
cents;  which  was  due  and  payable  at  the  ofiice  of  the  defendant, 
in  Hartford,  on  or  before  March  5,  1891.  Said  notice,  in  due 
course  of  mail,  would  have  been  delivered  to  said  Pitts  on  or  be- 
fore February  3,  1891.  After  his  death,  it  was  found  among  his 
papers.  The  assessment  and  dues  named  in  said  notice  were 
never  paid.  Notices  of  quarterly  assessments,  in  the  form  above 
mentioned,  had  been  sent  to  the  said  Thomas  D.  Pitts,  for  the 
seven  years  he  had  been  a  member  of  the  defendant  company, 
containing  a  statement  of  the  amount  assessed  as  his  proportion 
of  the  mortality  fund,  and  of  monthly  payments  for  expenses  for 
three  months  in  advance,  in  separate  items,  and  he  had,  during 
that  time,  paid  the  amounts  so  stated  in  the  notice  without 
objection  or  dissent. 

Thomas  D.  Pitts,  the  certificate  holder,  was,  on  the  twenty- 
first  ^^^  day  of  Pebruary,  1891,  assaulted  and  knocked  down 
upon  the  street,  and  so  severely  injured  as  to  become  unconscious, 
and  remained  so  for  some  time.  For  some  considerable  period 
prior  to  that  day,  he  had  been  suffering  from  a  tumor  upon  the 
brain,  which  impaired  his  mental  condition,  shown  especially 
by  loss  of  memory  of  passing  events,  loss  of  self-control,  and  ex- 
treme irritability.  Upon  recovering  consciousness  from  the 
blow,  his  mental  impairment  was  noticeably  increased,  especially 
the  loss  of  memory,  and  thereafter  he  attended  to  no  business, 
and  was  unable  and  unfit  to  do  so. 

Upon  these  facts,  two  questions  are  made  by  the  plaintiff: 
1.  Whether  it  can  be  held  that  such  notice  of  the  amounts  due 
was  received  by  Mr.  Pitts  as  to  render  the  policy  void  by  their 
nonpayment.    In  the  argument,  this  question  is  divided  into  two 
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parts,  wMeh  are,  TTas  the  notice  in  fact  received  by  Mr.  Pitts 
more  than  thirty  days  before  his  deatli?  and  if  so,  was  its  effect 
avoided  by  his  mental  condition?  and  2.  Whether  the  notice 
w'as  itself  defective  and  incompetent  to  cause  a  forfeiture  of  the 
policy,  by  reason  of  the  fact  that  it  called  for  a  p.iyment  of  three 
months'  dues  in  advance,  instead  of  one  month,  as  allowed  by 
the  policy. 

In  discussing  these  questions,  counsel  for  the  plaintiff  claim 
and  assume  that  the  right  of  the  plaintiff  to  demand  and  receive 
the  money  named  in  the  certificate  of  membership  is  not  lost, 
even  though  the  assessment  of  January  30,  1891,  was  never  paid, 
unless  there  had  been  some  action  by  the  defendant  company 
declaring  a  forfeiture. 

In  view  of  this  claim,  it  may  serve  to  simplify  these  questions, 
if  we  first  consider  the  terms  of  the  contract  between  these  par- 
ties as  set  forth  in  the  certificate  of  membership.  It  therein 
appears  that  the  obligation  of  the  defendant  to  make  an  assess- 
ment on  the  death  of  Thomas  D.  Pitts,  and  to  pay  the  money 
thereby  received  to  this  plaintiff,  was  conditional  upon  the  pay- 
ment to  the  company  of  the  dues  and  assessments  from  him  on 
the  day  they  were  due.  No  affirmative  action  on  the  part  of 
the  company  was  needed  to  cause  this  obligation  to  cease.  On 
failure  to  make  payment  punctually,  the  certificate  became,  by  its 
terms,  null  and  void,  and  of  no  ****^  effect.  This  language  is  in 
the  application  made  by  ^Ir.  Pitts  to  the  company  when  he  de- 
sired to  become  a  member,  and  is  repeated  in  the  certificate. 
The  dealings  between  this  defendant  and  its  members  are  in  ac- 
cordance with  this  theory.  Whenever  a  member  failed,  from  any 
cause,  to  make  the  payments  as  stipulated  in  the  contract,  the 
company  required  from  him  an  application  to  be  reinsteted  as  a 
member;  and,  upon  such  application,  the  company  decided 
whether  or  not  that  person  should  or  should  not  be  reinstated, 
and  90  be  or  not  be  longer  a  member. 

The  contract  shown  by  this  certificate  is  one  where  the  time 
of  payment  ia  of  its  very  essence.  NonpajTnent  at  the  day  in- 
volves absolute  forfeiture,  because  the  terms  of  the  contract  so 
prescribe,  and  tlie  court  has  no  power  to  vary  the  stipulations 
of  the  parties.  It  must  be  conceded  that  promptness  of  payment 
is  o.s.«,ontial  in  the  busipess  of  life  insurance  as  carried  on  by  the 
defendant.  All  its  calculations  are  based  on  the  hypothesis 
of  prompt  payments.  It  calculates  on  the  receipt  of  its  assess- 
ments and  other  dues  on  the  day  thoy  are  payable.  And  as  the 
amount  of  the  assessment  is  itself  to  be  determined  by  the  num- 
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ber  and  tlie  age  of  the  members  who  are  to  pay  it,  and  as  these 
conditions  change  every  day,  it  is  impossible,  in  a  case  where  a 
member  fails  to  pay,  to  restore  the  company  to  the  condition  it 
would  have  been  in  had  that  member  paid  on  the  day.  It  is  on 
this  basis  that  the  defendant  is  enabled  to  offer  insurance  at  the 
favorable  rates  it  does.  Forfeiture  for  nonpayment  is  a  neces- 
sary means  of  protecting  itself  from  embarrassment.  Unless 
it  were  enforceable,  the  business  of  this  company  would  be 
thrown  into  utter  confusion.  Delinquency  cannot  be  tolerated 
or  excused,  except  at  the  option  of  the  company.  This  has  al- 
ways been  the  understanding  and  the  practice  of  the  defendant 
with  its  members.  Whatever  period  of  grace  is  accorded  is  a  mat- 
ter of  stipulation,  or  of  discretion,  on  the  part  of  the  company. 
Andwhenno  stipulation  exist3,it  is  the  general  understanding  that 
time  is  material,  and  that  the  forfeiture  is  absolute,  if  the  dues 
are  not  paid.  "We  must,  therefore,  regard  the  payment  of  the 
assessments  and  ^^^  dues  as  a  condition  precedent  to  any  sub« 
sequent  liability  on  the  part  of  the  defendant:  New  York  Life 
Ins.  Co.  V.  Statham,  93  U.  S.  24;  Klein  v.  Insurance  Co.,  104 
TJ.  S.  88;  Worthington  v.  Charter  Oak  Life  Ins.  Co.,  41  Conn. 
401;  19  Am.  Eep.  495. 

If  a  course  of  conduct  had  been  pursued  betiveen  the  company 
and  its  members  from  which  a  waiver  could  be  found,  a  different 
construction  would  doubtless  be  put  upon  the  contract.  The 
conduct  between  the  parties  in  this  case  has  uniformily  been  in 
accordance  with  the  strict  terms  of  the  certificate,  and  therefore 
the  strict  letter  of  the  contract  must  be  observed:  Hartford  etc. 
Ins.  Co.  V.  Unsell,  144  IT.  S.  439. 

The  finding,  by  the  ordinary  rules  of  evidence,  must  be  taken 
to  mean  that  the  notice  of  the  assessment  mailed  at  Hartford 
on  the  thirtieth  day  of  January,  1891,  reached  Mr.  Pitts  not 
later  than  February  3d  following.  As  this  notice  was  addressed 
to  him  at  the  place  where  he  resided  and  usually  received  liis 
letters,  it  must  be  presumed  that  he  received  it  in  the  due  course 
of  mail  from  Hartford  to  Pittsburg,  Pennsylvania.  This  pre- 
sumption is  one  of  fact,  and,  of  course,  may  be  rebutted.  But 
in  a  case  where  there  is  no  evidence  to  the  contrary,  as  in  this 
ease,  it  is  the  duty  of  the  jury  or  of  the  court  to  find  the  letter 
was  received:  1  Greenleaf  on  Evidence,  see.  40;  Oaks  v.  Weller, 
16  Vt.  63;  Russell  v.  Buckley,  4  R.  L  525;  70  Am.  Dec.  167; 
Huntley  v.  Whittier,  105  Mass.  392;  7  Am.  Eep.  536;  Oregon 
Steamboat  Co.  v.Otis,  100  K  Y.446;  53  Am.  Rep.  221;  Henderson 
T.  Carbondale  Coal  etc.  Co.,  140  U.  S.  26;  Schutz  v.  Jordan,  141 
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U.  S.  213;  Rosenthal  v.  Walker,  111  U.  S.  185;  Marston  v.  Big«- 
low,  150  Mass.  45.  In  this  case,  the  presumption  is  strength- 
ened almost  to  a  certainty  by  the  fact  that  the  notice  was  found 
in  the  possession  of  Mr.  Pitts. 

It  is  argued  by  the  plaintiff  that,  although  the  notice  did 
come  into  the  hands  of  Mr.  Pitts,  yet,  by  reason  of  his  mental 
condition,  he  should  be  treated  as  though  it  had  never  come  to 
him.  Here  again  we  must  be  governed  by  the  terms  of  the  con- 
tract between  the  parties.  It  is  agreed  in  the  certificate  of  mem- 
bership, on  which  this  action  is  brought,  that  the  depositing  in 
the  postoffice  at  Hartford  of  a  written  or  *®*  printed  notice, 
directed  to  Mr.  Pitts  at  his  address,  "shall  be  deemed  a  legal  and 
sufTicient  notice  for  all  the  purposes"  of  the  contract  The  ar- 
gument of  the  plaintiff  overlooks  this  stipulation,  amd  assumes 
that,  it  was  the  duty  of  the  defendant  company  to  get  the  notice 
into  the  hands  of  Air.  Pitts,  and  was  also  responsible  for  his  con- 
dition of  mind  when  he  got  it  This  argument  cannot  be  sus- 
tained. The  defendant  has  never  undertaken  any  such  obliga- 
tion as  the  plaintiff  assumes.  The  language  of  this  court  in 
Worthington  v.  Charter  Oak  Ins.  Co.,  41  Conn.  401,  19  Am. 
Eep.  495,  is  exactly  applicable  to  this  case: 

"In  terms,  the  contract  is  a  simple  one.  The  defendants,  in 
effect,  say  to  the  other  party,  *pay  at  the  time  stipulated  and  you 
are  insured;  omit  such  pajnncnt  and  our  proposition  is  with- 
drawn, and  your  right  to  insure  is  extinguished.'  It  is  impossd- 
ble  to  put  any  other  construction  upon  it.  There  is  no  room  for 
doubt  or  uncertiinty.  The  payment  required  i.=,  in  no  9en?e,  con- 
ditional. The  proposition  is  not  p:iyif  convenient;  pay  unless  sud- 
den sickness  prevents;  pay  unless  some  unexpected  tumof  fortune 
deprives  you  of  the  means  of  paying;  pay  unless  the  act  of  God  or 
the  law  intervenes  to  prevent  payment;  but  absolute  payment  is 
required.  To  make  it  still  clearer,  the  proposition  is  not,  if 
poverty,  sdckness,  accident,  or  the  law  prevents  payment,  you 
shall  be  insured  the  same  as  if  you  had  paid.  None  of  these 
risks  were  taken  by  the  defendant;  they  were  all  taken  by  the  in- 
sured. Every  word  of  the  instrument  embodying  the  agreement 
of  the  partiep  is  consistent  with  tliis  view  of  the  contract,  and 
the  whole  instrument,  when  fairly  considered,  is  inconsistent 
with  any  other  view  of  it  It  would  seem  that  this  analysis  of 
the  contract  would,  of  itself,  be  a  sufficient  answer  to  the  plain- 
tiff's claims." 

In  Wheeler  v.  Connerticut  Mut.  Life  Ins.  Co.,  82  N.  Y.  650, 
87  Am.  Rep.  594,  it  is  said  that  "while,  as  a  general  rule,  where  the 
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performance  of  a  duty  created  by  law  is  prevented  by  inevitable 
accident,  without  the  fault  of  the  party,  the  default  will  be  ex- 
cused, yet  when  a  person,  by  express  contract,  engages  absolutely 
to  do  an  act  not  impossible  or  unlawful  at  the  time,  neither  ^®* 
inevitable  accident,  nor  other  unforeseen  contingency  not  within 
Ms  control,  will  excuse  him,  for  the  reason  that  he  might  have 
provided  against  them  by  his  contract:  Harmony  v.  Bingham, 
12  K  y.  99,  107;  62  Am.  Dec.  142;  Adams  v.  Nichols,  19  Pick. 
275;  31  Am.  Dec.  137;  Leavitt  v.  Fletcher,  10  Allen,  119;  Pol- 
lard V.  Shaffer,  1  Dall.  210;  1  Am.  Dec.  239;  Linn  v.  Ross,  10 
Ohio,  412;  36  Am.  Dec.  95;  School  Distract  v.  Dauchy,  25  Conn. 
530;  68  Am.  Dec.  371;  1  Chitty  on  Contracts,  11th  ed.,  67;  EoUe'a 
Abridgment,  420.  The  principle  thus  established  has  been  es- 
pecially applied  in  reference  to  policies  of  insurance,  where  the 
payment  of  the  premium  is  held  to  be  a  condition  precedent 
which  must  be  kept  or  the  policy  falls":  See,  also.  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24;  Eoehner  v.  Knickerbocker 
Life  Ins.  Co.,  63  N.  Y.  160;  Evans  v.  United  States  Life  Ins.  Co., 
64  N.  Y.  304. 

The  notice  sent  to  Mr.  Pitts  was  a  good  one,  in  any  event,  of 
the  amount  of  his  assessment  to  the  mortality  fund.  This 
amount  was  in  the  notice,  set  in  an  item  separate  froan  the 
amount  of  the  monthly  dues.  If  it  be  true,  as  claimed  by  counsel 
for  the  plaintiff,  that  he  had  the  right  to  exercise  bis  choice  as 
to  whether  he  would  pay  the  monthly  due  one  month  in  advance 
or  three  months,  it  would  seem  that  the  seven  years'  usage  to 
pay  three  months  in  advance,  which  he  had  uniformly  followed 
without  objection  or  dissent,  a  usage  adopted  for  his  safety  and 
convenience  as  well  as  for  that  of  the  company,  would  be  suffi- 
cient to  show  that  he  had  exercised  Ms  choice  to  pay  each  three 
months  in  advance,  and  that  the  notice  was  not  defective. 

The  superior  court  is  advised  to  render  judgriient  for  the  de- 
fendant. 

In  tMs  opinion  the  other  judges  concurred. 


CONTKACTS— LIFE  INSURANCE— EVIDENCE.— One  who  agrees 
to  do  an  act  must  do  it  unless  absolutely  impossible.  He  should  pro- 
vide against  contingencies  in  his  contract:  Superintendent  v.  Bennett, 
27  N.  J.  L.  513;  72  Am.  Dec.  373.  The  sickness  of  the  assured,  dis- 
abling him  from  transacting  business,  is  no  excuse  for  the  nonpayment 
of  a  life  insurance  premium:  Oarp'.!r<ter  v.  Centennial  etc.  Assn.,  68 
Iowa,  453;  56  Am.  Rep.  85§.  Ordinarily,  time  is  not  of  the  essence  of  a 
contract,  unless  injury  would  result  from  the  delay:  Note  to  Johnson  v. 
Evans,  50  Am.  Dec.  675,  670.  A  clause  in  a  policy  rendering  it  void  for 
the  nonpayment  of  premiums  when  due  does  not  render  it  void  as  to 
the  insurer,  but  voidable,  and  this  option  must   be  clearly  asserted: 
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Note  to  LantJ!  T.  Vermont  Life  Ins.  Co.,  23  Am.  St.  Rep.  215.  A  let- 
ter properly  stamped  and  mailed,  and  containing  a  notice,  is  presumed 
to  have  been  received,  but  this  presumption  may  be  rebutted :  Penny- 
packer  V.  Capital  Ins.  Co.,  80  Iowa,  56;  20  Am.  St.  Rep.  395;  German 
riat.  Bank  v.  Burns,  12  Col.  539;  13  Am.  St.  Kep.  247. 
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[66  CONNECTicxrr,  465.] 

AGENCY  — APrOINTMENT  AND  AUTHORITY  OF  SUB- 
AGENTS.— As  a  general  nilo.  an  apent  has  no  right  to  delegate  his 
authority  to  a  subagent  without  the  consent  of  his  principal.  If, 
In  the  absence  of  such  consent,  he  does  delegate  his  authority,  the 
Bubagent  whom  he  appoints  will  be  regarded  as  his  agent,  and  not  j 
the  agent  of  the  principal. 

AGENCY— IJ ABILITY   OF   AGENT    FOR   ACTS  OF    SUB- j 
AGENT.— If  an  agent  has  the  consent  and  authority  of  his  principal  | 
to  employ  a  subagent,  he  may  employ  one;  and  if,  in  so  doing,  he,  [ 
in  good  faith,  selects  a  suitable  and  proper  subagent,  he  is  not  re- 
sponsible to  his  principal  for  the  acts  and  omissions  of  such  sub- 
agent, 

AGENCY  — IMPLIED  AUTHORITY  TO  EMPLOY  SUB- 
AGENT.— The  consent  of  a  principal  to  his  agent  to  employ  a  sub- 
agent  may  be  given  expressly  or  by  implication. 

AGENT,  LIABILITY  FOR  SUBAGENT.— If  a  subagent,  em- 
ployed with  the  consent,  express  or  Implied,  of  the  principal  to 
collect  a  note,  wrongfully  returns  It  to  the  maker,  who  destroys  it, 
giving  a  renewal  note  in  place  tliereof  to  the  subagent,  the  principal 
agent  is  not  answerable  for  the  act  of  the  subagent  In  surrender- 
ing the  note. 

Action  to  recover  damages  for  the  conversion  of  a  note  placed 
in  the  hands  of  the  defendant  for  collection.  The  plaintiff  re- 
covered a  judgment  for  the  value  of  the  note,  with  interest,  and 
the  defendant  appealed. 

Three  notes  of  a  thousand  dollars  each,  payable  to  the  order  of 
a  trust  company,  were  secured  by  a  single  mortgage  on  real  estate. 
One  of  the  notes  was  indorsed  to  the  defendant,  an  investment 
broker,  who  indorsed  and  sold  it  to  the  plaintiff.  The  plaintiff 
did  not  know  that  the  other  notes  were  secured  by  the  mortgage. 
The  defendant  was  in  the  habit  of  collecsting  the  interest  cou- 
pons for  the  plaintiff,  through  the  trust  company,  without 
charge.  The  plaintiff's  note  vrna  not  paid  when  due.  The  trust 
company,  with  the  consent  of  the  holders  of  the  other  two  notes, 
but  without  the  knowledge  of  the  plaintiff  or  defendant,  ex- 
tended the  loan.  After  such  extension,  but  before  a  knowledge 
of  it  reached  the  plaintiff  or  defendant,  the  plaintiff  placed  his 
note  for  collection  in  the  hands  of  the  defi^ndant,  at  tlie  latter's 
solicitatioQ.    The  defendant  forwarded  the  note  to  the  trust 
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company,  with  instructions  to  collect  and  remit  to  liim.  When 
the  plaintiff's  note  was  received  by  the  trust  company,  it  Avrong- 
fully  returned  it  to  the  maker,  who  destroyed  it,  and  sent  back 
a  renewal  note,  which  was  tendered  to  the  plaintiff,  who  refused 
to  accept  it.  The  plaintiff  thereupon  sued  the  defendant  for  a 
conversion  of  the  note,  claiming  that  its  delivery  by  him  to  the 
trust  company  was  unauthorized,  but  it  was  held  that  the  plain- 
tiff had  impliedly  authorized  the  defendant  to  employ  the  trust 
•company  to  collect  the  note,  and  that  as  the  loss  resulted  from 
the  act  of  his  own  agent,  he  must  look  to  him  and  not  to  the 
defendant. 

John  C.  Chamberlain,  for  the  appellant. 

Charles  E.  S earls,  for  the  appellee. 

*«»  TOREANCE,  J.  This  is  an  action  to  recover  damages 
for  the  conversion  of  a  note.  The  court  below  made  a  finding  of 
facts,  and  upon  those  facts  rendered  judgment  for  the  plaintiff, 
and  from  that  judgment  the  defendant  brings  the  present  ap- 
peal. 

The  following  is  a  somewhat  condensed  statement  of  the  facts 
found:  On  and  before  June  1,  1890,  the  defendant  was  in  busi- 
ness in  Danielsonville  in  this  state,  under  the  name  of  C.  D.  King 
&  Co.,  and  advertised  himself  under  that  name  as  an  investment 
broker  and  negotiator  of  southern  loans.  He  continued  said 
business  there  under  that  name  down  to  the  time  of  the  trial. 
About  June  1,  1890,  the  plaintiff,  at  the  solicitation  of  the  de- 
fendant, purchased  of  him  the  note  in  question.  It  was  dated 
June  1, 1888,  for  the  sum  of  one  thousand  dollars,  signed  by  one 
Colley,  payable  to  the  order  of  the  Georgia  Loan  and  Trust  Com- 
pany, and  due  five  years  from  date,  with  interest  at  eight  per 
cent,  payable  semi-annually.  It  was  indorsed  by  the  Georgia 
Loan  and  Trust  Company  to  the  defendant,  and  by  him  to  the 
plaintiff.  No  mortgage  deed  or  other  papers  accompanied  the 
note,  and  the  plaintiff  never  saw  any  papers,  other  than  it,  al- 
though he  understood  that  the  note  was  secured  by  mortgage  to 
the  loan  and  trust  company,  on  certain  real  estate  situated  in 
Georgia.  The  note  sold  to  the  plaintiff'  was  one  of  three  notes, 
of  like  amount,  tenor,  and  date,  made  by  Colley  in  June,  1888, 
to  said  loan  and  trust  company,  for  a  loan  of  three  thousand 
dollars  then  made  by  it  to  him,  and  all  three  notes  were  secured 
by  one  and  the  same  mortgage  deed  of  trust,  made  by  Colley  to 
said  company,  upon  land  of  *  his  in  Georgia.  The  conjpany  de- 
sired to  have  the  notes  made  in  three  amounts  for  convenience 
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in  selling,  and  for  the  purpose  of  negotiating  them.  The  court 
finds  that  the  plaintiff  did  not  know,  until  after  the  maturity  of 
the  extension  coupon  hereinafter  referred  to,  that  any  '*'^®  other 
notes  than  his  own  were  secured  by  said  trust  deed,  but  there  was 
a  statement  of  that  fact  upon  his  note.  "When  the  note  came  due, 
the  plaintiff,  at  the  request  of  the  defendant,  consented  to 
an  extension  for  three  months,  and  subsequently  received, 
throujrh  the  defendant,  an  extension  coupon  to  cover  the  interest 
of  said  three  months,  and  dated  June  1,  1893,  which  coupon  was 
afterward  paid.  Prior  to  this  time,  the  defendant  had  coUeoted 
for  the  plaintiff  the  interest  coupons  upon  this  note  as  they  came 
due.  The  defendant  did  this  tlirough  the  firm  of  Burr  &  Knapp 
of  Bridgeport  in  this  state,  who  were  investment  brokers,  and  one 
of  whom  wBS  the  president  of  the  Georgia  Loan  and  Trust  Com- 
pany; and  the  Connecticut  office  of  that  company  was  in  the 
office  of  Burr  &  Knapp,  who  were  its  general  managers  in  this 
state.  "Where  the  Georgia  company  was  located,  or  any  other 
facta  concerning  it,  the  evidence  did  not  disclose.  The  defend- 
ant, among  other  loans,  handled  those  of  this  Georgia  company, 
through  Burr  &  Knapp,  but  under  what  arrangement  did  not 
appear.  The  coupons  upon  plaintiff's  note  as  they  came  due  were 
sent  by  defendant  to  Burr  &  Knapp,  and  the  money,  when  re- 
ceived by  them,  was  sent  to  the  defendant  and  paid  by  him  to  the 
plaintiff.  When  the  extension  coupon  came  due,  the  note  re- 
mained unpaid,  and  the  plaintiff,  on  September  20,  1893,  "at 
the  solicitation  of  the  defendant,  and  relying  upon  his  assurance 
that,  if  he  would  give  the  defendant  the  note  for  collection,  the 
defendant  would  get  the  amount  due  upon  it  in  a  very  short  time, 
delivered  said  note  to  the  defendant,  with  positive  instructions 
to  collect  the  amount  due  thereon,  and  received  from  liim  a  re- 
ceipt therefor,  reading  as  follows: 

"  'Received  of  George  R.  Davis,  note  2441,  Georgia  Loan,  1994 
for  $1000  for  collection.  Matured  Sept  Ist,  1893.  Placed  in 
our  hands  at  first  on  SepL  20th,  1893. 

"  *C.  D.  KINQ  &  CO.' " 

Nothing  was  said  between  the  parties  as  to  any  compensation 
to  be  paid  the  defendant  for  the  collection  of  said  note,  and  he 
never  expected  anything  would  be  paid,  unless  some  difficulty 
arose  in  making  the  collection;  but  the  plaintiff  understood  that 
the  defendant  v^-ould  attend  to  it«  collection,  as  he  ha/1  ""^^  at- 
tended to  the  collection  of  coupons,  as  a  duty  assumed  by  him, 
as  the  negotiator  of  the  loan,  towifrd  the  plaintiff,  as  its  pur- 
chaser, for  the  promotion  of  his  brokerage  business.     No  instruo- 
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tions  were  given  to  the  defendant  as  to  the  course  to  he  pursued 
in  collection.  The  defendant  at  once  sent  the  note  to  Burr  & 
Knapp,  and  instructed  them  to  collect  the  same  and  remit  the 
money  to  him.  Prior  to  this  time,  the  trust  company,  with  the 
consent  of  the  holders  of  the  other  two  Golley  notes,  had  agreed 
mth  Colley  to  extend  the  loan  for  a  period  of  five  years.  CoUey 
liad  executed  three  new  notes,  and  a  new  mortgage  of  the  same 
land  to  secure  the  new  notes,  to  a  company  called  the  Security 
Investment  Company,  hut  what  this  new  company  was,  or  where 
located,  the  evidence  did  not  disclose.  It  was  the  judgment  of 
the  trust  company  that  it  was  for  the  interest  of  the  holders  of  the 
original  Colley  notes  that  the  first  mortgage  should  not  be  fore- 
closed. These  facts  were  unknown  to  the  plaintiff  when  he 
placed  his  note  in  defendant's  hands  for  collection,  nor  were  they 
discovered  hy  him  for  a  long  time  thereafter.  Burr  &  Knapp, 
on  receipt  of  the  note,  forwarded  it  to  the  trust  company,  and  it 
at  once  delivered  the  note  to  Colley,  and  it  was  by  him  presum- 
ably destroyed.  The  three  renewal  notes  were  payable  in  five 
years  from  date,  ^dth  intere&t  at  seven  and  one-half  per  cent 
per  annum,  payable  annually.  One  of  these  renewal  notes  was 
sent  by  Burr  &  Knapp  to  the  defendant,  and  he  tendered  it  to 
the  plaintiff,  who  refused  to  accept  it,  and  demanded  tbe  original 
note,  or  the  money  due  on  it.  The  plaintiff  then,  for  the  first 
time,  learned  of  the  existence  of  the  firm  of  Buit  &  Knapp,  and 
the  business  relations  of  the  defendant  with  them,  and  that  others 
besides  himself  were  interested  in  the  loan. 

Upon  these  facts,  the  defendant  claimed,  among  other 
things,  that  the  trust  company  was  not  the  agent  of  the  de- 
fendant, but  was  the  trustee  and  agent  of  the  plaintiff;  and 
that  the  defendant,  in  forwarding  the  note  in  due  course  of  busi- 
ness to  the  trust  company  with  instructions  to  collect,  had  per- 
formed his  duty  to  the  plaintiff,  and  was  not  liable  for  the  de- 
fault or  misconduct  of  the  trust  company.  '*''^  The  court  over- 
ruled these  claims,  and  held  that  the  defendant  was  an  independ- 
ent contractor  for  the  collection  of  the  note;  that  Burr  &  Knapp 
and  the  trust  company  were  the  agents  of  the  defendant,  and  not 
of  the  plaintiff;  that  there  had  been  a  conversion  of  the  note; 
that  defendant  was  liable  for  a  failure  to  return  either  the  note 
or  the  money;  and  rendered  judgment  for  the  amount  of  the  note 
and  interest. 

It  appears  from  this  finding  that  the  Georgia  Loan  and  Trust 
Company,  either  as  the  agent  of  the  plaintiff  or  of  the  defendant, 
wrongfully  delivered  up  to  Colley  the  property  of  the  plaintiff. 
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so  that  it  became  lost  to  him.  If ,  in  bo  doing,  the  trast  company 
was  the  agent  of  the  defendant,  then  he  is  liable  for  the  damage 
thereby  occasioned  to  the  plaintiff;  birt  if  it  was  the  agent  of  the 
plaintiff,  then  the  defendant  is  not  liable  for  such  damage.  As 
a  conclusion  of  law  from  the  facts  found,  the  court  below  held 
that  the  trust  company  was  the  agent  of  the  defendant,  and  not 
of  the  plaintiff;  and  whether  it  erred  in  so  holding  is  the  princi- 
pal question  upon  this  appeal. 

The  law  applicable  in  cases  of  this  kind  is  tolerably  well  set- 
tled. As  a  general  rule,  an  agent  has  no  rifrht  to  delepito  his 
authority  to  a  subagent  without  the  consent  of  his  principal. 
If,  without  such  consent,  he  does  delegate  his  authority,  the  sub- 
agent  whom  he  appoints  vdW  be  regarded  as  his  agent,  and  not 
the  agent  of  the  principal.  On  the  other  hand,  if  an  agent  has 
the  consent  and  authority  of  his  principal  to  employ  a  subagent, 
he  may  employ  one;  and  if,  in  so  doing,  he  in  good  faith  selects 
a  suitable  and  proper  subagent,  he  is  not  responsible  to  his  prin- 
cipal for  the  acts  and  omissions  of  such  subagent.  Furthermore, 
this  consent  and  authority  from  the  princdpal  to  the  agent  to 
employ  a  subagent  may  be  given  expressly  or  by  implication: 
Story  on  Agency,  sec.  201;  Evans  on  Principal  and  Agent,  c.  6, 
sec.  2;  Mecham  on  Agency,  sec.  513. 

Bearing  in  mind  these  principles,  it  is  clear  that  the  ques- 
tion whether  or  not  the  trust  company  was  the  agent  of  the  de- 
fendant for  whose  acts  he  was  responsible,  depends  on  ^'^^  the 
answer  to  the  further  question,  whether  the  plaintiff  expressly 
or  impliedly  authorized  the  defendant  to  forward  the  note  to 
that  company  for  collection.  If  he  did,  then  the  trust  company 
was  the  agent  of  the  plaintiff,  and  not  of  the  defendant.  As  no 
claim  is  made  that  there  was  any  express  authorization  of  this 
kind,  the  inquiry  is  narrowed  down  to  this:  Do  the  facts  found 
warrant  the  conclusion,  as  matter  of  law,  that  there  was  an  im- 
plied authorization? 

The  court  below  must  necessarily  have  held  that  there  was  no 
such  implied  authorization,  and  in  this  we  think  it  erred.  T^pon 
the  facts  found,  and  as  matter  of  law,  w^  think  the  plaintiff  im- 
pliedly authorized  the  defendant  to  employ  the  trust  company 
to  collect  the  note.  The  facts  in  this  case  are  somewhat  pecu- 
liar. The  defendant  was  not  a  collection  agent,  nor  an  attorney 
at  law  engaged  in  the  collection  of  claims;  his  principal  business 
was  that  of  a  broker  and  negotiator  of  loans  and  investments. 
As  such  he  harl  acted  as  thengent  of  the  trust  company  in  selling 
the  note  in  question,  and  this  was  known  to  the  plaintiff  when 
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he  bought  the  note.  He  was  not  engaged  personally  and  for 
profit  in  the  collection  business,  and  did  not  hold  himself  out  aa 
such  a  collector.  It  is  true  thait  he  had  collected  the  interest 
coupons  for  the  plaintiff,  upon  this  note,  and,  doubtless,  he  did 
the  same  thing  for  other  customers;  but  this  was  done  incident- 
ally, as  a  matter  of  favor  to  those  customers,  and  without  charge 
for  such  services,  for  the  purpose,  no  doubt,  of  retaining  their 
custom  as  purchasers  and  investors.  When  the  note  became  due, 
the  defendant  undertook  to  collect  that,  just  as  he  had  the  inter- 
est on  it,  as  an  accommodation  to  his  customer,  and  without  fee, 
or  reward,  other  than  the  advantages  that  might  possibly  spring 
from  retaining  the  goodwill  of  the  customer.  This  statement 
is,  we  tliink,  a  fair  inference  froan  the  finding  upon  this  point. 
Then,  again,  the  facts  relating  to  the  note  itself  are  somewhat 
exceptional  in  their  nature.  It  was  secured  by  a  mortgage  deed 
of  land  in  Georgia,  made  to  the  Georgia  Trust  Company  as  trus- 
tee for  the  plaintiff,  as  the  holder  of  the  note;  and  that  mortgage 
d'Ced  was  in  the  hands  of  the  trustee,  and  could  be  foreclosed  only 
*''^  in  Georgia  by  a  proceeding  in  the  name  of  the  trustee.  At 
the  time  the  note  was  delivered  to  the  defendant  to  collect,  there 
was  nothing  to  indicate  that  it  could  be  collected,  except  by  re- 
sorting to  the  security  by  means  of  a  foreclosure  suit;  and  the 
nattural  and  ordinary  way  to  do  this,  and  for  aught  that  then  ap- 
peared, the  best  way,  was  to  forward  the  note  to  the  trustee,  with 
instructions  to  collect  it  by  foreclosure  proceedings,  unless  the 
note  was  paid  on  demand.  It  was  the  duty  of  the  trustee  to 
bring  the  foreclosure  on  request,  or  at  least  to  allow  the  proceed- 
ing to  be  brought  in  his  name,  and  this  could  only  be  done  in 
Georgia  where  the  maker  of  the  note  lived  and  where  the  prop- 
erty mortgaged  was  situated.  No  good  reason  for  not  pursuing 
such  a  course  was  then  known  to  plaintiff  or  defendant;  neither 
of  them  then  knew  that  the  trust  company  had  already  made  a 
new  arrangement  with  Colley;  and  neither  of  them  had  any  rea- 
son to  anticipate  that  the  trust  company  would  wrongfully  sur- 
render the  note.  All  these  things  the  plaintiff  knew  just  as 
well  as  the  defendant.  He  must  have  known  that  the  plaintiff 
was  not  to  go  personally  to  Georgia  to  collect  the  note;  he  must 
have  known  that  the  collection  of  the  note  could  probably  be 
enforced  only  by  a  resort  to  the  security;  he  must  have  known 
that  the  only  natural  and  feasible  way  to  enforce  the  security 
was  through  his  trustee,  the  Georgia  Trust  Company;  and  he 
must  have  known  that  the  defendant  would  be,  in  a  measure, 
compelled  to  select  the  trust  company  as  a  subagent  in  this  mat- 
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ter,  and  to  intrust  to  it  the  note  in  question.  It  wbs  under  and 
in  view  of  all  these  drcumstances  that  the  defendant  made  the 
agreement  to  collect  the  note,  imd  looking  at  them  all,  we  j^hinlc 
the  legal  conclusion  must  be  that  th-e  plaintifE  impliedly  author- 
ized the  defendant  to  employ  the  trust  company  in  this  matter 
and  to  forward  to  it  the  note  in  question  for  collection. 

The  principles  applied  in  East  Haddam  Bank  v.  Scovil,  13 
Conn.  303,  fully  justify  this  conclusion;  and  the  facts  in  the 
present  case  are  much  stronger  in  favor  of  such  a  conclusion  than 
were  the  facts  in  that  case. 

The  duty  which  devolved  upon  the  defendant,  by  virtue  of  *'* 
his  undertaking,  he  fully  performed.  He  promptly  and  safely 
forwarded  the  note  to  the  trustee,  with  instructions  to  make 
immediate  collection.  The  fact  that  he  did  this  through  Burr 
&  Knapp,  is  of  no  legal  significance.  They  were  guilty  of  no  de- 
lay in  forwarding  it,  and  of  their  conduct  in  this  respect  the 
plaintiff  makes  no  complaint  The  only  thing  he  really  com- 
plains of  is  the  conduct  of  his  trustee  in  wrongfully  giving  up 
the  note.  This  was,  undoubtedly,  a  wrong  amounting  to  a  con- 
version, for  which  his  trustee  is  legally  answerable;  but,  as  his 
loss  resulted  from  the  act  of  his  own  agent,  he  must  look  to  him, 
and  not  to  the  defendant. 

This  view  of  the  case  renders  it  unnecessary  to  consider  any  of 
the  other  points  raised  on  the  appeal. 

There  is  error  in  the  judgment  of  the  court  below,  and  it  is 
reversed. 

In  this  opinion  the  other  judges  concurred. 

8aba««xita,  and  Their  Belation  to  the  Prlnolpal  and  to  the  Ayent  Ap« 

polntlnir  Them. 

Power  to  Appoint — Qeneral  Rule — An  agent  is  generally  selected  with 
an  eye  to  his  intelligence,  prudence,  and  integrity.  It  is  these  quali- 
ties m  which  the  principal  confiles,  and  he  employs  the  agent  from  the 
opinion  which  he  has  of  his  personal  eki II  and  integrity.  The  agent, 
therefore,  has  no  right  to  turn  his  principal  over  to  another,  of  whom 
he  knows  nothing,  whatever  may  f>e  the  intelligence,  discretion,  integ* 
rit^,  and  business  capacity  of  the  stranger  or  subagent.  In  addition  to 
this,  matters  of  judgment  and  discretion  are  often  committed  to  agonts. 
The  agency,  in  such  cafies,  becomes  a  personal  trust  and  confidence,  which 
cannot,  oi  coarse,  be  delegated  to  another.  Hence,  it  is  a  general  rule 
that,  in  all  cases  of  delegated  authority,  where  personal  trust  or  confi- 
dence is  repo«?d  in  the  agent,  and  especially  where  the  exercise  and  ap- 
plication of  the  power  is  made  subject  to  his  judgment  or  discretion,  the 
authority  ia  purely  pergonal,  and  cannot  be  delegated  to  another,  unless 
there  is  a  special  power  of  substitution,  either  express,  or  necessarily 
implied:  Lyon  v.  Jerome,  28  Wend.  486;  87  Am.  Dec.  271;  Wright  v. 
Boynton,  37  N.  H.  9;  72  Am.  Dec.  819;  Gillis  v.  Bailey,  21  N.  H.  149; 
Lynn  v.  Bnrgovne,  13  B.  Mon.  400;  White  v.  Davidson,  8  Md.  169:  63 
Am.  Deo.  699;  Btoughtun  v.  Baker,  4  Maaa.  622;  8  Am.  Deo.  236;  Ck>a- 
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nor  V.  Parker,  114  Maaa.  331;  Smith  v.  Sublett,  28  Tex.  163;  Furnas  v. 
Frankman,  6  Neb.  429;  Loomia  v.  Simpaon,  13  Iowa,  532;  Barrett  v. 
Rhem,  6  Bush,  466;  Hunt  v.  Douglass,  22  Vt.  128;  Paul  v.  Edwards, 
1  Mo.  30;  Pendall  v.  Rench,  4  McLean,  259;  Dorchester  etc.  Bank  v. 
New  England  Bank,  1  Cuah.  177;  Commercial  Bank  v.  Norton,  1  Hill, 
501 ;  Sayre  v.  Nichols,  7  Cal.  635;  68  Am.  Dec.  280;  Lewis  v.  IngersoU, 

3  Abb.  App.  Dec.  55. 

Thus,  authority  conferred  upon  canal  commisaionera  to  enter  upon 
and  take  poaseaaion  oi  land,  etc.,  of  individuala  for  the  construction  of 
a  canal,  can  be  executed  only  by  them  in  person,  or  under  their  express 
direction.  It  must  follow,  of  course,  that  an  engineer,  or  any  other 
subagent  of  the  state,  cannot  lawfully  exerciae  such  power  without  the 
express  direction  of  the  canal  commissioners,  or  one  of  them,  even  if 
such  engineer  or  other  subagent  has  been  intrusted  with  the  duty  of 
superintending  the  canal  in  the  vicinity  of  the  premises  entered  upon: 
Lyon  V.  Jerome,  26  Wend.  485;  37  Am.  Dec.  271;  Stoughton  v.  Baker, 

4  Mass.  522;  3  Am.  Dec.  236.  So  the  directors  of  a  corporation  are  not 
authorized  to  delegate  their  authority  to  lease  premiaea  of  the  corpora- 
tion. The  directora  of  a  corporation  are  merely  its  agents,  and  are  not 
the  corporation :  Gillia  v.  Pailey,  21  N.  H.  149.  A  contract  between 
the  owner  of  a  land  certificate  and  liia  agent,  by  which  the  agent  is  em- 
ployed and  empowered  to  locate  the  certificate,  involves  a  personal  con- 
fidence reposed  in  the  agent,  and  does  not,  in  the  absence  of  an  express 
power  of  substitution,  or  of  an  established  custom  of  the  country',  con- 
fer upon  the  agent  the  right  to  transfer  the  trust  to  another  person. 
The  mere  possession  of  the  certificate  does  not  imply  a  power  in  the 
holder  to  employ  another  person  to  locate  it:  Smith  v.  Sublett,  28  Tex. 
163.  It  has  been  held  that  an  agent  cannot  delegate  the  power  to  re- 
ceive money,  for  this  involves  discretion  or  trust:  Lewis  v.  Ingersoll,  3 
Abb.  App.  Dec.  55;  but  there  are  cases  to  the  contrary:  Grinnell  v. 
Buchanan,  1  Daly,  538.  A  power  of  attorney  must  be  executed  in  the 
name  of  the  person  who  gives  it:  See  monographic  note  to  Davenport 
V.  Paraons,  81  Am.  Dec.  777,  on  powers  of  attorney.  But  the  rule  that 
an  agent,  public  or  private,  cannot  delegate  his  authority  in  cases  re- 
quiring the  exercise  of  judgment  and  discretion,  is  said  not  to  apply  to 
the  indorsements  of  drafts  by  a  deputy  in  the  state  treaaurer'a  office: 
Note  to  Newton  v.  Bronaon,  67  Am.  Dec.  105. 

Exceptions. — To  the  general  rule  that  an  agent  has,  ordinarily,  no 
power  to  appoint  a  subagent,  there  are,  however,  a  number  ot  excep- 
tions; as,  where  the  agent  has  express  authority  to  employ  a  aubagent ; 
where  the  act  to  be  done  is  purely  ministerial;  where  the  agent  is  al- 
lowed to  do  so  by  a  lawful  custom  or  usage;  where  the  object  of  tlie 
agency  cannot  lawfully  be  attained  otherwise;  or  where  the  principal  ia 
aware  that  his  agent  will  appoint  a  subagent.  These  several  exceptions 
to  the  general  rule  will  be  examined  in  their  order. 

Implied  Authority. — An  authority  to  appoint  a  subagent  or  substitute, 
between  whom  and  the  principal  a  privity  will  exist,  may  be  implied 
where,  from  the  conduct  of  the  parties  to  the  original  contract  of  agency, 
the  usage  of  trade,  or  the  nature  of  the  particular  business  which  is  the 
subject  of  the  agency,  it  may  reasonably  be  presumed  that  the  parties 
to  the  contract  of  agency  originally  intended  that  such  authority  should 
exist,  or  where,  in  the  course  of  employment,  unforeaeen  emergencies 
ariae  which  impose  upon  the  agent  the  necessity  of  employing  a  substi- 
tute: De  Bussche  v.  Alt,  8  Ch.  Div.  286,  310;  Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray,  518;  64  Am.  Dec.  92.     The  principal  may  confer  the 

Eower  of  delegation  or  substitution,  either  expressly  or  impliedly,  or 
e  may,  after  delegation  bj*  the  agent,  ratify  or  confirm  it  in  such  man- 
ner as  to  make  the  subagent  responsible  directly  to  the  principal;  but 
the  fact  that  the  principal  knows  that  a  subagent  will  be  employed  does 
not  destroy  the  liability  of  the  agent  to  the  principal:  Loomia  v.  Simp- 
son, 13  Iowa,  532. 

Express  Authority. — Aa  said  in  the  principal  case,  the  consent  and  au- 
thority from  the  principal  to  the  agent  to  employ  a  subagent  may  be 
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given  expressly  or  by  implication.  If  a  general  agent  is  specially  au- 
thorized to  employ  suhajrents  to  act  in  the  name  of  his  principaT,  the 
further  authority  to  bind  the  principal  fur  their  payment  will  be  im- 
plied: Furnas  v.  Frankman,  6  Neb.  4L'9. 

MinisUrial  Actx. — While  an  agent  cannot  delegate  any  portion  of  hia 
power  requiring  the  exercise  of  discretion  or  judgment,  he  may  do  eo 
as  to  powers  or  duties  merely  ministerial  in  their  nature:  Sayre  v. 
Nichols,  7  Cal.  53o;  t)S  Am.  f)oc.  280;  Ken  wick  v.  Bancroft,  56 'Iowa, 
627;  Newell  v.  iSmith,  49  Vt.  255;  Norwich  University  v.  Denny,  47  Vt. 
13;  Grady  v.  American  Cent.  Ins.  Co.,  60  Mo.  116;  Bodine  v.  Exchange 
Firelns.  Co.,51N.  Y.  117;  10  Am.  Rep.  566;  Williams  v.  Woods,  16  Md. 
220;  Eldridge  v.  Holway,  18  III.  445;  Grinnell  v.  Buchanan,  1  Daly,  588. 

The  rule  that  an  agent  cannot  delegate  his  powers  unless  the  sub- 
agency  is  directly  authorized  or  ratified  by  his  principal,  with  lull 
knowledge  of  the  facts,  has  no  application  to  acts  purely  ministerial. 
In  such  cases,  if  the  agent  directs  the  act,  or,  being  aware  of  the  circum- 
stances, afterward  adopts  it  as  his  own,  that  ie  sutticient:  Grady  v. 
American  Cent.  Ins.  Co.,  60  Mo.  116.  Hence,  if  empowered  to  bind  bis 
principal  by  an  accommodation  acceptance,  he  may  direct  another  to 
write  it,  liuving  first  determined  the  propriety  of  the  act  himself;  and 
it  will  bind  the  principal,  though  naming  the  delegate,  and  not  the  agent, 
as  the  one  exercising  the  power:  Commercial  Bank  v.  Norton,  1  Hill, 
601.  So,  if  an  agent  is  authorized  by  the  owners  to  sell  certain  lands, 
exercising  his  own  discretion  as  to  price  and  terms  alter  an  examina- 
tion of  the  land,  he  may  lawfully  employ  a  suhagent  to  find  a  purchaser, 
and  a  sale  made  by  such  subagent  is  binding  upon  the  owners:  Ren- 
wick  V.  Bancroft,  56  Iowa,  527.  If  a  person  is  a  freight  and  passenger 
agent,  his  office  clerk's  signature  of  the  atrent'a  name  to  a  contract  of 
shipment,  the  execution  of  such  contracts  being  a  part  of  his  duties,  will 
bind  the  agent's  principal  in  the  same  way  as  if  the  agent  had  signed 
his  own  name:  Newell  v.  Smith,  49  Vt.  255.  So  one  having  authority 
to  sign  the  name  of  another  to  a  subscription  paper  may  procure  a  third 
to  do  it  in  his  presence:  Norwich  University  v.  Denny,  47  Vt.  13. 
Again,  if  a  iiolicy  of  insurance  is  signed  by  a  eubaiient  for  the  agent, 
and  the  latter  a/terwurd  takes  the  policy,  receives  the  premium,  and, 
with  full  knowledge  of  the  facts,  redelivers  the  instrument,  it  thereby 
becomes  ihe  act  of  the  company  as  much  as  though  signed  by  the  agent 
himself.  That  such  autliorityin  the  subagent  is  recognizt-d  by  the  com- 
pany may  be  shown  by  proving  previous  transactions  of  a  similar  char- 
acter: Grady  v.  American  Cent.  Ins.  Co.,  GO  Mo.  116.  An  insurance 
agent  can  employ  a  clerk  and  authorize  him  to  contract  for  risks,  to  de- 
liver policiefi  and  renewals,  and  to  collect  premiums  and  to  give  credit 
therefor.  The  act  of  the  clerk  in  such  cases  is  the  act  of  the  agent  and 
binds  the  company :  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117;  10 
Am.  Ken.  5<'><..  So  a  broker,  having  made  a  contract  of  sale,  may  author- 
ize his  clerk  to  make  and  siirn  an  entry  or  memorandum  thereof,  under 
the  broker's  direction  and  in  his  presence,  so  as  to  bind  the  parties  named 
in  the  contract;  and  the  clerk  may  reduce  the  contract  to  writitig  and 
sign  it,  where  he  exercisiis  no  discretion,  but  merely  acts  ministerially,  or 
niechanicallv,  under  the  direction  and  supervision  of  his  employer,  the 
broker:  Wiluams  v.  Woods,  16  Md.  220.  And  an  attorney  in  fact  may, 
by  another  acting  for  him,  serve  a  notice  upon  a  partv  in  iiossppsion,  as 
a'founrhition  for  a  proceeding  b^  foniible  entry  and  lietainer:  Eldridge 
V.  Holway,  18  111.  445.  "There  ifl,"  said  the  court,  "  neither  confidence, 
skill,  discretion,  or  judgment  required  to  deliver  a  written  notice,  and 
make  oath  of  it,  which  could  prevent  the  employment  of  anyone  by  an 
•fCent.  The  maxim  withholding  the  power  of  subdelegation  of  author- 
ity only  has  place  when  there  is  an  object  and  end  to  be  gained — where 
the  in^■re8t  of  the  principal  may  be  neglected  or  iniured  by  substitu- 
tion. When,  from  the  nature  of  the  act  to  be  done,  tliere  can  I*  no  dif- 
ference, the  principle  cauuot  apply":  Eldridge  v.  Holway,  18  III.  445, 
448. 
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Usage,  Custom,  or  Course  of  Trade. — The  appointment  of  a  subagent 
may  be  juatitied  by  a  known  and  established  usage  or  course  of  dealing. 
If  the  principal  constitutes  an  agent  to  do  a  business  as  to  which  there 
is  a  linown  and  established  usage  of  substitution,  the  principal  must  be 
held  to  have  expected  and  authorized  such  substitution :  Planters'  etc. 
Nat.  Bank  v.  First  Nat.  Bank,  75  N.  C.  534;  Darling  v.  Stanwood,  14 
Allen,  504;  Laussatt  v.  Lippincott,  6  Serg.  &  K.  336;  9  Am.  Dec.  440. 
Thus,  if  a  commission  merchant  is  employed  here  to  buy  goods  in  a  dis- 
tant market,  and  the  custom  of  that  market  is  for  commission  mer- 
chants to  employ  brokers  to  make  such  purchases,  and  this  custom  is 
understood  by  the  principal,  the  commission  merchant  may  properly 
employ  a  broker  of  experience  and  good  reputation  to  make  the  pur- 
chases; and,  if  he  does  so,  he  will  not  be  liable  for  such  broker's  errors 
or  misconduct:  Darling  v.  Stanwood,  14  Allen,  504,  So,  where  goods 
were  intrusted  by  the  plaintiff  to  a  merchandise  broker  to  sell,  deliver, 
and  receive  payment,  and  the  broker  deposited  them,  in  accordance 
with  usage,  with  a  commission  merchant  connected  with  an  auctioneer, 
taking  his  note  therefor,  and  some  of  the  goods  were  afterward  sold  at 
a  less  price  than  the  broker  was  authorized  to  sell  them  for,  it  was  held 
that  the  principal  was  bound  by  such  act  of  the  broker,  and  that  he 
could  not  maintain  trover  against  the  commission  merchant:  Laussatt 
V.  Lippincott,  6  rierg.  &  R.  386 ;  9  Am.  Dec.  440.  In  this  case  the  court 
said:  "Business  to  an  immense  amount  has  been  transacted  in  thia 
manner,  and,  the  usage  being  established,  it  follows,  that  when  the 
plaintiff  authorized  his  broker  to  sell,  he  authorized  him  to  sell  accord- 
ing to  the  usage;  and  when  the  defendants  dealt  with  the  broker,  even 
if  they  had  known  that  the  goods  were  not  his  own,  they  had  a  right  to 
consider  him  as  invested  with  power  to  deal  according  to  the  usage." 
So,  where  defendants  employed  an  architect  to  draw  a  specification  of  a 
building  proposed  to  be  erected,  and  the  architect  employed  the  plaintiff 
to  make  out  the  "quantities,"  or  calculations,  which  work  was  to  be 
paid  for  by  the  successful  competitor  for  the  building  contract,  the  de- 
fendants, upon  refusing  to  allow  the  building  to  proceed,  on  account  of 
a  dispute  between  tiiem  and  the  architect,  are  liable  to  the  plaintiff  for 
making  out  the  "quantities,"  or  calculations,  especially  where  there  is 
a  usage  in  the  trade  for  architects  or  builders  to  have  their  "quanti- 
ties," or  calculations,  made  out  by  surveyors,  where  the  custom  is  ben- 
eficial to  the  parties  concerned,  and  where  the  defendants  themselves 
had  an  intimation  that  that  was  the  practice:  Moon  v.  Guardians  of 
Whitney  Union,  3  Bing.  N.  C.  814. 

Necessity — Acquies^cence. — The  fourth  exception  above  mentioned  may 
be  treated  under  the  head  "Necessity."  It  is  a  well-established  prin- 
ciple, that  the  authority  of  an  agent  is  always  construed  to  include  all 
the  necessary  and  usual  means  of  executing  it  properly:  Howard  v. 
Baillie,  2  H.  Black.  618,  620;  and  it  clearly  follows  that  if  an  agent  can 
show  that  instructions  of  his  principal  could  not  be  carried  out  except 
through  subagents,  he  is  justified  in  delegating  so  much  of  his  authority 
as  the  nature  of  the  agency  requires.  In  other  words,  the  employment 
of  subagents  is  imperatively  necessary^ in  many  instances,  and  the  in- 
terests of  the  principal  will  suffer  if  such  subagents  are  not  employed. 
In  such  cases,  the  power  to  employ  the  necessary  subagents  will  be  im- 
plied: Planters'  etc.  Bank  v.  First  Nat.  Bank,  75  N.  0.  534;  Speight  v. 
Gaunt,  9App.  Gas.  1,  29;  Rossiter  v.  Trafalgar  Life  etc.  Assn.,  27  Beav. 
377;  Dorchester  etc.  Bank  v.  New  England  Bank,  1  Gush.  177;  Harral- 
Bon  V.  Stein,  50  Ala.  347;  Tiernan  v.  Goramercial  Bank,  7  How.  648;  40 
Am.  Dec.  83;  Gommercial  Bank  v.  Martin,  1  La.  Ann.  344;  45  Am.  Dec. 
87;  Buckland  V.  Gonway,  16  Mass.  396  j  Strong  v.  Stewart,  9  Heisk.  137, 
147. 

Thus,  a  trustee  may,  in  the  administration  of  the  trust  fand,  avail 
himself  of  the  agency  of  third  parties,  such  as  bankers,  brokers,  and 
others,  if  he  does  so  from  a  moral  necessity,  or  in  the  regular  course  of 
business;  and,  if  a  loss  to  the  trust  fund  should  be  occasioned  thereby, 
the  trustee  will  be  exonerated,  unless  some  negligence  or  default  of  his 
Am.  St.  Rkp..  Vol.  L.  —  8 
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has  led  to  that  rogalt:  Speight  v.  Gaunt,  9  App.  Cas.  129.  A  proposal 
for  a  life  insurance  policy  was  accepted,  on  behalf  of  a  lx)ndon  asnur- 
ance  couipany,  by  their  agent  in  Australia,  who  acted  in  the  transaction 
through  the  medium  of  a  subagent.  The  premium  was  paid,  and  the 
transaction  was  held  binding  on  the  company,  although  the  agent  had 
no  authority  to  appoint  a  subagent,  and  althou^^h  there  were  some  in- 
formalities,  but  of  form  only:  Rossiter  v.  Trafalgar  Life  etc.  Assn.,  27 
Beav.  377.  So,  where  a  draft,  payable  at  a  distant  place,  is  left  with  a 
bank  for  collection,  it  must  be  presumed  that  it  is  intended  to  be  trans* 
mitted  to  a  subagent,  at  the  place  where  it  is  payable,  and  not  that  the 
bank  is  to  employ  its  own  officers  to  proceed  there,  for  the  purpose  of 
obtaining  payment:  Dorchester  etc.  Bank  v.  New  England  Bank,  1 
Cush.  177;  Baldwin  v.  Bank  of  Louisiana,  1  La.  Ann.  13;  45  Am.  Dec. 
72;  Commercial  Bank  v.  Martin,  1  La.  Ann.  344;  45  Am.  Dec.  87;  Ap- 
pleton  Bank  v.  McUilvray,  4  Gray,  518;  64  Am.  Dec.  92.  Again,  if  a 
note  is  sent  to  a  bank  for  collection,  and,  for  the  protection  of  the  prin* 
cipal,  it  becomes  necessary  to  have  the  note  protested,  the  authority  of 
the  bank  to  employ  the  proper  officer  will  be  implied :  Tiernan  v.  Com- 
mercial Bank,  7  How.  648;  40  Am.  D^c.  83.  So,  an  agent  employed  to 
collect  a  demand  b}'  suit  has  implied  power  to  employ  the  necessary 
attorneys:  Commercial  Bank  v.  Martin,  1  La.  Ann.  344;  45  Am.  Dec. 
87;  Buckland  y.  Conway,  16  Mass.  396;  or,  if  autliorized  to  sell  goods, 
to  employ  a  broker  or  auctioneer:  Harralson  v.  Stein,  50  Ala.  347; 
Strong  V.  Stewart,  9  Heisk.  137,  147;  or,  if  authorized  to  charter  a  ves- 
■el,  to  employ  a  vessel  broker  to  assist  him  in  securing  the  charter: 
Saveland  v.  Green,  40  Wis.  431.  The  master  of  a  vessel  who  carries 
goods  to  a  distant  port,  with  orders  to  dispose  of  them  for  the  most  he 
can  obtain,  will  be  justified,  if  he  is  unable  to  find  a  purchaser,  in  plac- 
ing the  goods  in  the  hands  of  a  mercbant  in  good  standing,  to  be  sold 
for  the  owner's  benefit:  Day  v.  Noble,  2  Pick.  615;  13  Am.  Dec.  463. 

The  legal  maxim,  that  an  agent  cannot  delegate  his  authority  to  a 
■ubagent,  is  not  of  universal  application  to  factors  and  commission  mer- 
chants, and  can  only  be  invoked  by  the  principal,  when  sought  to  be 
charged  by  the  act  of  the  subagent:  Harralson  v.  Stein,  50  Ala.  347. 

The  fifth  exception  above  mentioned  is  based  upon  an  assumption  of 
the  tacit  consent  or  acquiescence  of  the  principal.  "  Semper  qui  non 
prohibet  pro  se  intervenire,  mandari  crediture,"  was  the  maxim  of  the 
civil  law.  It  the  appointment  of  a  subagent  was  contemplated  by  the 
parties  at  the  time  of  the  creation  of  the  agent's  authority,  or  if  it  was 
then  exi)ected  that  subagents  might  or  would  be  employed,  this  must 
be  treated  as  at  least  implied  authority  for  such  an  appointment: 
Planters'  etc.  Nat.  Bank  v.  First  Nat.  Bank,  75  N.  C.  534. 

Arbitrator  cannotj  as  a  general  rule,  delegate  their  powers.  They 
are  selected  by  parties  who  have  placed  particular  confidence  in  their 
personal  judgment,  discretion,  and  ability,  and  it  would  bo  a  palpable 
injustice  if  they  were  permitte«i  to  <leleg.ite  their  responsibilities  and 
powers  to  others.  Hence,  if  arbitrators  delegate  their  powers,  the 
award  is  totally  void:  Lingood  v.  £ade,  2  Atk.  501,  505.  They  must 
give  their  own  judgment  upon  (he  matter,  submitted,  uninfluenced  by 
that  of  others:  Little  v.  Newton,  2  Scott.  N.  R.  609;  Whitmore  v. 
Smith,  5  Hurl.  &.  N.  824;  Eads  v.  Williams,  4  De  Gex,  M.  &  G.  674; 
but  it  is  perfectly  proper  for  them,  in  a  case  requiring  it,  to  obtain, 
from  disintereste<l  persons  of  acknowledged  skill,  such  information  and 
advice  in  reference  to  technical  questions  submitted  to  them  as  may  be 
necessary  to  enable  them  to  come  to  correct  conclusions.  The  award, 
however,  must  be  the  result  of  their  own  judgment,  after  obtaining 
inch  information:  Anderson  v.  Wallace,  3  Clarke  &  F.  26;  Caledonian 
Ry.  Co.  V.  Lockhart,  3  Macq.  808;  Eads  v.  Williams,  4  De  Gex,  M.  A 
O.  674;  Soulsbv  v.  Hodgson,  S  Burr.  1474.  Where,  however,  parties 
have  agreed  to  have  their  dispute  settled  by  laymen,  it  is  legal  miscon- 
duct for  one  of  the  arbitrators  to  insist  upon  having  a  lawyer  at  bis 
elbow  to  as<iist  him  fron  time  to  time  with  his  a  Ivice,  and  to  he  pres- 
ent tbroagbout  the  proceedings  for  the  purpose  of  regulating  the  con- 
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duct  of  the  arbitration,  especially  where  objection  to  his  presence  ia 
made  by  one  of  the  arbitrators:  Proctor  y.  Williams..  8  Com.  B.,  N.  S., 
386,  390.  But  there  is  no  valid  objection  to  arbitrators  availing  them- 
selves of  such  mechanical  or  ministerial  assistance  as  the  nature  of 
their  duties  may  require:  Thorp  v.  Cole,  2  Oromp.  M.  &  R.  367;  Moore 
V.  Barnett,  17  Ind.  349. 

Attorneys. — By  the  employment  of  an  attorney  at  law,  a  personal  trust 
is  reposed  which  cannot  be  delegated  to  another,  except  with  the  con- 
sent of  the  client.  An  attorney,  with  ordinary  powers,  cannot  delegate 
his  authority  to  another,  so  as  to  raise  a  privity  between  such  third  per- 
son and  his  principal,  or  to  confer  on  him,  as  to  the  principal,  his  own 
rights,  duties,  and  obligations:  Hitchcock  v.  McGehee,  7  Port.  566 j 
Johnson  v.  Cunningham,  1  Ala.  249 ;  Ratcliff  v.  Baird,  14  Tex.  43. 
But,  if  an  attorney  does  delegate  his  powers  without  authority,  and 
this  act  is  afterward  assented  to  by  the  party  interested,  with  full 
knowledge  of  the  facta,  it  will  be  as  binding  on  him  as  if  done  by  his 
authority.  Even  if  information  is  seasonably  given  to  the  person  inter- 
ested, of  such  unauthorized  delegation,  and  he  does  not  dissent  from  it, 
be  will  be  held  to  have  acquiesced  in  it,  as  silence  in  such  a  case  will 
amount  to  a  ratification:  Hitchcock  v.  McGehee,  7  Port.  556.  A  client 
is  entitled  to  the  personal  services  of  his  attorney  upon  the  argument. 
The  retainer  of  one  member  of  a  firm  is  a  retainer  of  all,  and,  unless 
otherwise  stipulated,  the  cause  may  be  argued  and  conducted  by  any 
one  of  them.  Hence,  if  a  client  knowingly  permits  his  case  to  be  argued 
by  a  person  in  the  service  of  his  attorneys  and  under  their  direction, 
he  is  presumed  to  have  consented  thereto:  Eggleston  v.  Boardman,  37 
Mich.  14. 

An  attorney  who  employs  another  attorney  to  make  a  collection  placed 
in  the  hands  of  the  former  is  liable  for  the  acts  of  the  latter  in  collect- 
ing the  money  and  not  paying  it  over.  The  receipt  of  claims,  "for  col- 
lection," imports  an  undertaking  by  the  attorney  himself  to  collect, 
and  not  merely  that  he  receives  the  claims  for  transmission  to  another 
for  collection,  for  whose  negligence  he  is  not  to  be  responsible.  He  ia 
therefore  liable  by  the  very  terms  of  his  receipt  for  the  negligence  of 
the  distant  attorney,  who  is  his  agent,  and  he  cannot  shift  responsi- 
bility from  himself  upon  his  client.  There  is  no  hardship  in  this, 
for  it  is  in  his  power  to  limit  his  responsibility  by  the  terms  of  his  re- 
ceipt, when  he  knows  he  must  employ  another  to  make  the  collection; 
Bradstreet  v.  Everson,  72  Pa.  St.  124;  13  Am.  Rep.  665,  per  Agnew,  J. ; 
Cummins  v.  Heald,  24  Kan.  600;  36  Ani.  Rep.  264.  An  attorney  is  civ- 
illy liable  for  the  acts  of  the  attorney  he  employs,  in  collecting  and 
failing  to  pay  over  moneys  collected  for  the  former :  Pollard  v.  Rowland, 
2  Blackf.  22;  Cummins  v.  McLain,  2  Ark.  402;  Wilkison  v.  Griswold, 
12  Smedes  &  M.  669;  Abbott  v.  Smith,  4  Ind.  452;  Walker  v.  Stevens, 
79  111.  193.  The  collecting  attorney  is,  of  course,  directly  liable  to  the 
transmitting  attorney:  Lewis  v.  Peck,  10  Ala.  142. 

A  Licenned  Auctioneer  cannot  delegate  to  another  his  authority  to  sell : 
Stone  v.  State,  12  Mo.  400;  Coales  v.  Trecothick,  9  Ves.  234,  250;  but 
he  may  employ  another  person  to  use  the  hammer  and  make  the  outcry 
under  his  immediate  direction  and  supervision;  and  his  occasional 
absence  during  the  sale  will  not  subject  his  substitute  to  the  penalties 
of  the  statute  against  selling  by  auction  without  a  license:  Common- 
wealth V.  Harnden,  19  Pick.  482.  A  statute  forbidding  an  auctioneer 
to  authorize  any  person  to  act  as  his  substitute  does  not  prevent  hi na 
from  employing  a  crier,  if  the  auctioneer  superintends  the  sale  in  per- 
son: Poree  v.  Bonneval,  6  La.  Ann.  386.  If,  by  the  terms  of  a  deed  of 
trust,  a  United  States  marshal  is  authorized  to  sell  the  property  de- 
scribed, a  sale  made  by  a  deputy  of  such  marshal  as  "auctioneer"  ia 
void,  and  passes  no  title  to  the  purchaser:  Singer  Mfg.  Co.  v.  Chalmers, 
2  Utah,  542.  So  a  sheriff  has  no  power  to  authorize  the  attorney  of  one 
of  the  parties  to  adjourn  a  judicial  sale.  For  such  an  irregularity,  a 
sale  on  the  day  to  which  the  adjournment  was  made  will  be  held  in- 
valid: Wolf  V.  Van  Metre,  27  Iowa,  348. 
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Br'iifrt. — A  principal  employs  a  broker  from  the  opinion  he  entertains 
of  lii.H  personal  skill  and  integrity;  and  the  broker  cannot,  ordinarily, 
de-eiiate  his  authority  without  the  assent  of  his  principal:  Cock- 
run  V.  Irlam,  2  Maule  AS.  bOl ;  Henderson  v.  Bariiewail,  1  Younge  &  J. 
3S7.  But  this  general  rule  may  be  affected  by  the  usages  of  busi- 
ness: Gheen  v.  Johnson,  90  Pa.  St.  3S.  Thus,  an  order  lor  stocks  being 
general  in  its  terms,  not  directing  the  purchase  to  be  made  in  any  par- 
ticular place  or  mode,  and  not  containing  any  restrictions  as  to  price,  a 
stockbroker,  intrusted  with  the  purchase,  has  the  right  to  make  it  in  a 
distant  city  through  correspondents,  brokers,  or  subagents  residing 
and  doing  business  in  that  city:  Rossenstock  v.  Tormey,  32  Md.  1(59; 
3  Am.  Kep.  125.  A  broker  may,  of  course,  perform  mere  ministerial 
or  mechanical  acts  by  a  euba'^ent:  Williams  v.  Woods,  16  Md.  220.  The 
implied  understanding  in  all  cases  where  a  purchase  and  sale  are  in- 
trusted to  a  broker  is,  that  the  purchaser  looks  to  his  broker,  the  broker 
to  his  correspondent,  and  the  latter  to  the  party  who  sells  to  him :  Greg- 
ory V.  Wendell,  40  Mi:h.  432,  442. 

Collection  Agencies,  receiving  and  transmitting  claims  to  their  OWQ 
attorneys,  who  collect  tho  money  and  fail  to  pay  it  over,  are  liable  for 
the  neglect  of  such  attorneys,  in  the  absence  ot  an  express  stipulation 
to  the  contrary  in  their  receipt  given  for  the  claim  :  Bradstreet  v.  Ever- 
Bon,  72  Pa.  St.  124;  13  Am.  Kep.  665;  Morgan  v.  Tener,  8;!  Pa.  St.  305. 
An  attorney  employed,  not  by  a  creditor,  but  by  a  collection  agent,  is 
the  agent  of  the  collecting  agent,  and  not  of  the  creditor  who  employed 
that  agent:  Hoover  v.  Wise,  91  U.  S.  30.S,  315.  Such  agencies  may,  of 
course,  relieve  themselves  from  liability  by  express  contract.  Thus,  if 
one  leaving  a  claim  for  collection  with  a  "mercantile  agency,"  having 
a  "collection  department,"  signs  receipts  stating  the  amount  of  the 
claim,  and  that  it  is  to  t>e  transniitted,  at  his  risk  and  his  account,  by 
mail,  for  collection  or  adjustment,  to  an  attorney,  the  proceeds  to  be 
paid  over,  or  accounted  for  to  him,  when  received  by  the  agency  from 
the  attorney,  the  receipt,  in  the  absence  of  any  proof  of  fraud  respect- 
ing it,  dxes  the  rights  and  liabilities  of  tlie  jiarties  in  regard  to  the 
claim,  even  if  accepted  or  subscribed  without  its  being  read,  anii  the 
Agency  is  not  liable  for  the  acts  or  default  of  the  attorney  employed  by 
it  to  collect  the  claim,  unlrps  it  was  guilty  of  gmss  negligence  in  the 
selection  of  the  attorney:  Sanger  v.  Dun,  47  Wis.  615;  32  Am.  Rep.  789. 

One  who  receives  paper  which  it  is  his  duty  to  collect,  and  places 
it  in  the  hands  of  a  competent  j^ttorney  at  law,  is  not  responsible  for 
the  opinions  or  directions  ot  the  attorney;  Joor  v.  Sullivan,  5  La. 
Ann.  177.  While  the  mere  act  of  One  bank's  presenting  paper  by  mail 
to  another  bank,  uj)on  which  it  is  drawn,  for  payment,  instead  of  em- 
ploying a  messenger  to  i>re8ent  it,  does  not  constitute  the  drawee  an 
agent  of  the  sender  to  receive  or  hold  the  proceeds:  Indig  v.  National 
City  Bank,  80  N.  Y.  100;  there  may  be  facts  which  will  establish  the 
agency  of  ttie  drawee  for  tlie  collecting  bank,  and  make  valid  the 
drawee's  act  in  discharging  the  drawer  nn<I  substituting  itself  as  debtor 
for  the  amount:  Briggs  v.  Central  Nat.  Bank,  89  N.  Y.  182;  42  Am. 
Kep.  285.  A  bank,  which  assiimea  the  duty  of  a  collecting  agent,  is 
Sfjmetimes  held  to  be  absolutely  liable  for  any  negligence  or  default  of 
•  notary,  correspondent,  or  other  subau'ent  employed  by  it,  as  well  as 
for  its  own  immediate  servants,  in  relation  to  it:  Davey  v.  Jones,  42 
N.  J.  L.  28;  36  Am.  Kep.  .lOS.  Hence,  if  a  bank  accepts  a  draft  from  a 
cuHtomer  for  collection,  without  any  special  contract  as  to  its  liability, 
and  trannmitH  it  for  collection  to  an  agent,  who  collects  it,  and  fails  to 
account  for  the  nroceeds,  the  bank  is  liable  to  its  customer  for  the 
amount  collectefl  on  such  draft:  Power  v.  First  Nat.  Bank,  6  Mont. 
251.  So  a  bank  which  acts  as  the  collecting  agent  of  another  bank  must 
use  reasonable  diligence  and  care,  and  if,  in  consequence  of  a  failure 
to  do  HO.  a  loss  results,  it  in  liable:  Trinidad  Nat.  Bank  v.  Denver  Nat. 
Bank,  4  Dill.  2fK).  Thus,  if  the  owner  and  holder  of  a  note  delivers  it 
to  <me  bank,  with  the  un'lerstanding  that  it  shall  be  forwarded  to 
tnother  bank   for  collection,  and  it  is  so  forwarded  and  received,  tfa* 
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latter  bank  ia  responsible  to  the  owner  of  thi?  note  for  any  negligence 
in  collecting  it,  wtiereby  he  suffers  loss:  Bank  of  Lindsborgv.  Ober,  31 
Kan.  599.  An  express  company,  intrusted  svith  the  collection  of  a  claim, 
is  liable  for  the  default  of  a  notary,  or  other  agent  employed  by  it  in 
making  the  collection:  American  Express  Co.  v.  Haire,  21  Ind.  4;  83 
Ath.  Dec.  334;  Palmer  v.  Holland,  51  N.  Y.  416;  10  Am.  Kep.  616.  The 
authorities,  however,  concerning  the  status,  duties,  and  liabilities  of 
banks  as  collecting  agents  are  not  harmonious.  The  subject  is  minutely 
discussed  in  the  monographic  notes  to  Isham  v.  Post,  38  Am.  St.  Rep.  775, 
and  Allen  v.  Merchants'  Bank,  34  Am.  Dec.  313,  showing;  particularly, 
the  liability  of  banks  for  the  negligence  of  notaries,  correspondents,  and 
other  subagents  employed  in  making  collections.  There  is,  therefore, 
no  necessity  here  for  further  allusion  to  the  subject.  It  may  be  ob- 
served, however,  that  the  rule  in  New  York  is,  that  it  is  not  within 
the  implied  authority  of  the  collecting  agent,  when  paper  is  to  be  col- 
lected at  some  place  remote  from  that  of  the  business  of  such  agent,  to 
employ  a  subagent  in  that  locality,  to  make  collection  on  account  of  the 
owner,  but,  in  the  absence  of  any  agreement  or  understanding  to  the 
contrary,  the  collecting  agent  is  deemed  to  employ  such  other  collector 
on  his  own  account,  and  the  collecting  agent  becomes  chargeable  to  hia 
principal  for  the  conduct  of  the  bank  or  individual  to  whom  he  trans- 
mits his  principal's  paper  for  collection:  Bank  of  Clarke  County  v.  Gil- 
tnan,  81  Hun,  486. 

Factors  are  employed  because  trust  and  confidence  are  reposed  in 
their  ability  and  integrity,  and  the  execution  of  this  trust  and  confi- 
dence cannot,  in  general,  be  delegated  to  another:  Warner  v.  Martin, 
11  How.  209;  Merchants' Nat.  Bank  v.  Trenholin,  12Heisk.  520;  Camp-, 
bell  V.  Reeves,  3  Head,  226;  Loomis  v.  Simpson,  13  Iowa,  532;  Catlin 
v.  Bell,  4  Camp.  183.  They  must  execute  it  themselves,  personally, 
unless  authority  to  substitute  another  is  expressly  or  impliedly  con- 
ferred by  the  principal:  Campbell  v.  Reeves,  3  Head,  226.  The  ut- 
most relaxation  of  the  rule,  Potestaa  delegata  non  potest  delegare,  in 
respect  to  mercantile  persons  is,  that  a  consignee  or  agent  for  the  sale 
of  merchandise  may  employ  a  1  roker  for  the  purpose,  when  such  is  the 
usual  course  of  business.  Or,  where  the  usual  course  of  the  management 
of  the  principal's  concerns  in  the  employment  of  a  subagent  has  been  pur- 
sued for  a  length  of  time,  and  heen  recognized  by  the  owners  of  property, 
they  will  be  taken  to  have  adopted  the  acts  of  the  subagent  as  the  acts  of 
the  agent  himself :  Warner  v.  Martin,  11  How.  209,  223.  A  sale  of  goods 
consigned  to  a  factor,  by  a  third  person,  under  the  factor's  delegation  of 
authority,  but  without  the  principal's  consent,  or  a  usage  of  trade,  is  a 
conversion  by  the  factor:  Merchants'  Nat.  Bank  v.  Trenholm,  12 
Heisk.  520;  and  the  principal  may  either  sue  in  trover,  grounding  hia 
action  on  the  tort,  or  waive  tlie  tort  and  recover  the  value  of  the  gooda 
in  an  action  of  assumpsit  based  upon  the  breach  of  the  implied  con- 
tract: Campbell  v.  Reeves,  3  Head,  226;  Solly  v.  Rath  bone,  2  Maule  & 
S.  298.  In  such  a  case,  the  subagent  cannot  recover  any  compensation 
for  his  services  from  the  principal:  Schmaling  v.  Thomlinson,  6 Taunt. 
147.  In  Harralson  v.  Stein,  50  Ala.  347,  it  is  said,  however,  that  the 
legal  maxim,  that  an  agent  cannot  delegate  his  authority  to  a  subagent, 
is  not  of  universal  application  to  factors  and  commission  merchants, 
and  can  only  be  invoked  by  the  principal,  when  sought  to  be  charged 
by  the  act  of  the  subagent. 

Insurance  Agents  have  power  to  employ  the  usual  and  necessary  cleri- 
cal assistants,  who,  when  so  employed,  may  exercise  the  powers  usually 
incident  to  their  position:  Arff  v.  Starr  Fire  Ins.  Co.,  125  N.  Y.  57; 
21  Am.  St.  Rep.  721 ;  and  the  company  will  be  responsible  for  the  acts 
of  its  agents'  clerks,  when  it  knew,  or  ought  to  have  known,  that  other 
persons  would  be  employed  by  and  to  act  for  the  agents:  Duluth  Nat. 
Bank  v.  Knoxville  Pire  Ins.  Co.,  85Tenn.  76;  4  Am,  St.  Rep.  744.  The 
act  of  the  clerk  is  the  act  of  the  agent:  Arff  v.  Starr  Fire  Ins.  Co.,  125 
N  .Y.  57;  21  Am.  St.  Rep.  721 ;  an<i  the  latter  may  delegate  to  the  for- 
mer, power  to  agree  that  a  policy  to  be  issued  shall  coutain  certain  con- 
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ditioDs:  Continental  Ins.  C!o.  v.  Ruckman.  127  111.  864;  11  Am.  St. 
Rep.  121.  Notice  of  additional  insurance  given  to  a  eubagent  is  ordi« 
narily  suflBcient:  Arff  v.  Starr  Fire  Ins.  Co.,  125  N.  Y.  57;  21  Am.  St. 
Rep.  721. 

Municipal  Corporations. — Wherever  judgment  and  discretion  are  to 
be  exercised  by  a  municipal  corporation,  the  body  or  officer  intrusted 
with  the  duty  must  exercise  it.  It  cannot  be  delegated  or  "farmed 
out."  Discretionary  powers,  which  are  granted  to  one  person  or  body, 
cannot,  by  that  person  or  body,  without  leave,  be  delegated  to  another: 
Stale  V.  Fiske,  9  R.  I.  94;  Thomson  v.  Boonville,  61  Mo.  282;  Matthews 
V.  Alexandria,  <8  Mo.  115;  30  Am.  Rep.  776;  Ruggles  v.  Collier,  43  Mo. 
353;  State  v.  Paterson,  34  N.  J.  L.  168;  Jackson  County  v.  Brush,  77 
111.  59;  Hvdes  v.  Joyes,  4  Rush,  464;  96  Am.  Dec.  311;  Thomps<m  v. 
Schermerhorn,  6  N.  Y.  92;  55  Am.  Dec.  385;  Brooklyn  v.  Breslin,  57 
N.  Y.  591 ;  Davis  v.  Read,  65  N.  Y.  566;  Birdsall  v.  Clark,  73  N.  Y.  73; 
29  Am.  Rep.  105;  Oakland  v.  Carpentier,  13  Cal.  540;  Meuser  v.  Ria- 
don,  36  Cat.  239;  Whyte  v.  Mavor  of  Nashville,  2  Swan,  364;  Lauen- 
etein  v.  Fond  du  Lac,  28  Wis.  336;  Lord  v.  Oconto,  47  Wis.  386;  Gale  v. 
Kalaniazoo,  23  Mich.  343;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich. 
453;  State  v.  Bell,  34  Ohio  St.  194;  Locke's  Appeal,  72  Pa.  St,  491;  13 
Am.  Rep.  716;  St.  Louis  v.  Clemens,  43  Mo.  395. 

Thus  a  city,  authorized  by  its  charter  to  erect,  repair,  and  regulate 
public  wharves,  and  to  fix  the  rate  of  wharfage  thereat,  cannot  lease 
Its  wharf,  or  farm  out  its  revenues,  or  empower  anyone  else  to  fix  the 
rates  of  wharfage;  and  a  contract  whereby  the  city  undertakes  to  do 
these  things  is  void:  Matthews  v.  Alexandria,  68  Mo.  115;  30  Am.  Rep. 
776;  Lord  v.  Oconto,  47  Wis.  386.  A  city  cannot  delegate  its  power  to 
repave  streets  to  the  mayor.  Cases  where  Congress  has  delegated  its 
powers  to  the  President  bear  no  analogy  to  those  where  a  city  council 
delegates  powers  to  a  mayor.  In  the  one  case,  by  every  rule  of  con- 
struction, the  corporation  is  confined  within  the  limits  of  its  chartered 
powers.  In  the  other  case,  the  iiovernment  is  invested  with  the  attri* 
Dutes  of  sovereitriity,  and  always  has  resorted,  and  must  resort,  to  many 
things  Iving  within  the  vast  domain  of  implied  power:  Ruggles  v.  Col- 
lier, 43  Mo.  353.  A  mayor,  however,  may  exercise  a  power  which  the 
charter  expressly  authorizes  him  to  exercise:  Brooklyn  v.  Breslin,  57 
N.  Y.  591.  Where  the  8t:»tute  imposes  the  duty  upon  the  mayor  and 
aldermen  to  select  sites  for  public  markets,  the  architect,  and  plans, 
they  are  required  to  use  judgment  and  discretion  in  determining  the 
suitableness  of  the  sites,  and  also  of  the  architect,  engineer,  and  other 
persons  employed  to  accomplish  the  purpose.  Tliis  they  must  exercise, 
ftnd  cannot  delegate  their  autliority  to  others  without  express  legislative 
authority:  State  v.  Paterson,  34  N.  J.  L.  163.  The  apportionment  of  a 
tax  made  by  a  city  clerk,  in  pursuance  of  a  resolution  of  the  common 
council,  is,  in  the  absence  of  a  confirmation  thereof  by  the  city  council, 
invalid,  an  1  a  sale  of  land  to  collect  an  unpaid  tax  so  levied  is  void; 
Davis  V.  n"ad,  65  N.  Y.  5(56.  The  board  of  eujiervisors  of  the  city  of 
San  Francinco  cannot,  bv  resolution,  transfer  its  appropriate  functions 
to  its  clerk:  Meuser  v.  liis-lon,  30  Cal.  239.  The  boani  of  education 
and  common  council  of  a  city  cannot  deleuate  the  power  of  purchasing 
a  Bclioolhouso  site  to  a  board  of  commissioners  of  said  city,  without  an 
ex{)rL'B8  grant  from  the  legislature  of  authority  to  do  so:  Lauenstein  v. 
Fond  du  Lac,  -8  Wis.  336.  The  statutory  authority  conferred  upon 
boards  of  pni>crviPor8  to  regulate  the  bridging  of  navigable  st  reams,  is 
a  trust  that  must  Iw  executed  by  themselves.  They  cannot  delegate  it 
to  others,  esiKM-iiilly  to  parties  concerned  in  any  details  requiring  the 
exercise  of  their  judgment,  such  as  the  location  or  character  ot  the 
bridge:  Maxwell  v.  V>»y  City  Bridge  Co.,  41  Mich.  453.  But  the  agents 
of  a  town,  appointe  I  to  prosecute  a  suit,  have  general  authority  to  con- 
dnct  the  suit,  unless  restricto<)  by  the  town  as  to  the  manner  of  execut- 
ing their  trust.  A  vote  to  choose  agents,  and  a  choice  in  conformitj 
thereto,  are  equivalent  to  a  full  power  of  attorney.  Agents  thus  ap- 
pointed have  the  power  of  substitution  or  deiegation,  so  far  as  to  appoint 
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attorneys  and  employ  counsel,  who,  when  they  have  become  such  of 
record,  have  the  same  power,  in  relation  to  anything  to  be  done  in  the 
progress  of  the  suit,  as  the  agents  themselves;  and  an  autliority  to  prose- 
cute or  defend  a  suit  implies  a  power  to  refer  it  by  rule  of  court,  that 
being  a  legal  mode  of  prosecuting  or  defending:  Buckland  v.  Conway, 
15  Mass.  396. 

Private  Corporations. — The  board  of  directors  of  a  corporation  do  not 
stand  in  the  same  relation  to  the  corporate  body  which  a  private  agent 
holds  toward  his  principal..  In  the  strict  relation  of  principal  and 
agent,  all  the  authority  of  the  latter  is  derived  by  delegation  from  the 
former,  and,  if  the  power  of  substitution  is  not  conferred  in  the  ap- 
pointment, it  cannot  exist  at  all.  But  in  corporate  bodies  the  powera 
of  the  board  of  directors  are,  in  a  very  important  sense,  original  and 
undelegated:  Hoyt  v.  Thompson,  19  N.  Y.  207,  216;  Burrill  v.  Nahant 
Bank,  2  Met.  163,  167;  35  Am.  Dec.  395.  The  implied  powers  of  cor- 
porations, therefore,  to  appoint  subagents  and  other  subordinates,  not 
being  germane  to  the  subject  under  consideration,  we  leave  it,  with  a 
statement  that  this  subject  is  clearly  discussed  in  Morawetz  on  Private 
Corporations,  2d  ed.,  sees.  534-536. 

Fabl.c  Trusts. — The  discretionary  or  fiduciary  powers  conferred  bylaw 
upon  such  persons  as  executors,  guardians,  public  trustees,  and  the 
like,  cannoc  be  delegated  without  express  authority:  Inhabitants  of 
Stoughtou  v.  Baker,  4  Mass.  522;  3  Am.  Dec.  236;  The  California,  1 
Saw.  603;  Merrill  v.  Farmers'  etc.  Co..  24  Hun,  297;  Lyon  v.  Jerome, 
26  Wend.  485;  37  Am.  Dec.  271 ;  Berger  v.  Duff,  4  Johns.  Ch.  368;  New- 
ton V.  Bronson,  13  N.  Y.  537  ;  67  Am.  Dec.  89 ;  Hicks  v.  Dorn,  42  N.  Y. 
47,  51;  St.  Peter  v.  Denison,  58  N.  Y.  416;  17  Am.  Rep.  258.  Thus, 
the  power  given  by  statute  to  pilot  commissioners  to  examine  pilots 
and  grant  or  refuse  them  licenses  is  a.  public  trust  committed  to  them 
and  each  of  them,  which  cannot  be  delegated  to  third  persons:  The 
California,  1  Saw.  598,  603.  The  authority  conferred  by  statute  upon 
canal  commissioners  to  enter  upon  and  take  possession  of  lands  of  an 
individual  for  the  construction  of,  or  for  the  temporary  use  of,  the 
canals,  cannot  be  deletrated,  unless  there  is  special  power  of  substitu- 
tion: St.  Peter  v.  Denison,  58  N.  Y.  416;  17  Am.  Eep.  258.  So  an 
executor  or  other  trustee,  empowered  to  sell  lands  in  his  discretion, 
cannot  authorize  an  agent  to  contract  for  their  sale.'  The  power  is  a 
personal  trust  which  cannot  be  delegated,  and  a  contract  by  a  subagent 
18  void:  Newton  v.  Bronson,  13  N.  Y.  587;  67  Am.  Dec.  89.  An  ex- 
ecutor cannot  sell  by  attorney:  Berger  v.  Duff,  4  Johns.  Ch.  368. 

Subagent's  Authority. — An  agent  may  appoint  a  subagent  to  do  acts  in 
the  course  of  the  agency  which  do  not  call  for  the  exercise  of  judgment 
or  discretion,  and  which  are  purely  executive  or  ministerial,  and  the 
principal  is  bound  by  the  acts  of  such  agent:  McKinnon  v.  VoUmar, 
75  Wis.  82;  17  Am.  St.  Rep.  178.  He  may  employ  a  subagent  to  find 
a  purchaser  for  land,  and  a  sale  by  the  subagent  will  bind  the  owners: 
Renwick  v.  Bancroft,  56  Iowa,  527.  If  the  duty  of  the  agent  is  to  point 
out  land  wliicii  the  principal  desires  to  sell,  and  a  subagent,  selected  by 
the  agent,  directs  a  third  person  to  point  out  lands  which  the  subagent 
knows  are  not  the  lands  of  the  principal,  the  latter  is  bound  by  the 
wrongful  act  of  the  subagent,  and  must  restore  the  consideration  paid 
for  the  conveyance  of  the  land,  when  such  consideration  was  paid  under 
the  belief  t'nat  the  lands  conveyed  were  the  same  as  those  pointed  out: 
McKinnon  v.  Vollmar,  75  Wis.  82;  17  Am.  St.  Rep.  178. 

Ordinarily,  an  agent  can  do  for  bis  princinal  only  that  which  his  prin- 
cipal authorizes,  and,  of  Course,  a  subagent  cannot  do  ttiat  which  a 
Srincipal  has  not  authorized  his  agent  to  do:  Furnas  v.  Frankman,  6 
eb.  429.  A  subagent,  without  authority,  could  not  make  a  promissory 
note  binding  on  the  principal;  but  a  subagent  appointed  to  purchase  stock 
and  sell  goods  for  a  company  may  buy  on  credit,  if  not  prohibited,  and  the 
company  will  be  bound  by  such  purchase:  Emerson  v.  Providence  Hat 
Mfg.  Co.,  12  Mass.  237;  7  Am.  Deo.  66.  A  notice  to  quit,  given  by  an 
agent  of  an  ageu  t,  ia  not  sufficient,  without  a  recognition  by  the  principal : 


120  I>avjS  v.  IviNQ.  [Cona, 

Doe  V.  Robinson,  S  Bing.,  N.  C,  677.  A  private  nnderrtanding  between 
a  principal  and  his  general  agent,  by  which  tli«  latter  is,  liinisflf,  to  pay 
■uba^enta  for  tiieir  services,  doea  not  bind  tlijsii,  if  ihey  have  no  notice 
of  It:  Furnas  v.  Fraiikman,  6  Neb.  429.  An  a,'ent  employed  to  e*ll  a 
coininodity  in  a  given  state,  or  in  several  givt-ii  states,  at  a  tixed  per- 
centage ou  the  amount  ol  saie.s,  with  a  stipulation  in  tiie  contract  that 
h«<  is  to  pay  all  his  own  expanses,  has  no  authority,  merely  by  virtue  of 
hid  power  as  agent,  to  employ  others,  at  the  expense  of  the  company, 
either  to  act  as  subagents,  or  to  advertise  and  commend  the  commodity 
in  a  particular  locality  or  to  a  particular  connnunity.  Fersoas  em- 
ployed by  him  for  such  service  must  look  to  him  for  compensation, 
an  J  cannot  char;;e  the  company  with  the  same  without  its  consent: 
National  Cash  liegister  Co.  v.  Isun,  'J4  Ga.  4G;>. 

A  subagent's  authority  necess.irily  ceases  upon  the  death  of  the  prin- 
cipal: Peries  v.  Aycinena,  3  Watts  &  is.  04,  79;  and  it  has  been  held 
that  the  death  of  tlie  a^ent  revokes  the  authority  of  the  eubagent; 
Lehigh  Coal  etc.  Co.  v.  Mohr,  83  Pa.  St.  228;  24  Am.  Rep.  IGI.     If  th© 
aient  has  p  )wer  to  revoke  his  appointment  at  pleasure,    his   death  , 
would,  of  Course,  necessarily  revoke  tlie  power  of  the  subagent:  Watt' 
V.  Watt,  2  Barb.  Ch.  371 ;  so,  if  the  subagent  is  appointed  by  the  agents 
without  the  knowledge  or  consent  of  the  principal,  the  subagent's  au- f 
thority  would   be  revoked  by  the  death  of  the  agent:  Jackson  Ins.  Co.  i 
V.   Partee,  9  Ileisk.  296;  but  the  authority  of  a  subagent  emanating  ( 
from  the  principal,  is  not  affected  by  the  death  of  the  agent  from  whom 
he  received  his  appointment:  Smith  v.Wliite,  5  Dana,   37t5.      Where  a 
general  insurance  agent   permits  his  subagents  to  receive  premiums 
from,  and  to  fill  up  and  deliver  policies  to,  the  insured,  the  acts  of  the 
subagent  are  regarded  as  the  acts  of  the  general  agent,  and  persons 
dealing  with  such  subagent  have  a  right  to  judge  of  the  extent  of  his 
authority  bv  the  nature  of  the  business  intrusted  to  him:  Grubba  v. 
North  Carolina  Home  Ins.  Co.,  108  N.  C.  472;  23  Am.  St.  Rep.  62.     A 
waiver  which  the  general  agent  of  an  insurance  company  may  make  may 
l>e  made  by  his  clerk:  Arfi  v.  Starr  Fire  Ins.  Co.,  125  N.  Y.  57;  21  Am. 
St.  Rep.  721;  Grubbs  v.  North  Carolina  etc.  Ins.  Co.,  108  N.   C.  472; 
2.{  Am.  St.  Rep.  62;  contra,  Waldman  v.  North  British  etc.  Ins.  Co.,  91 
Ala.  170;  24  Am.  St.  Rep.  883. 

Notice — Ratification. — A  principal  is,  in  law,  char^jeable  with  notice  of 
the  acts  of  his  subagent,  whom  his  (leoeral  agent  liad  authority  to  ap- 
point, and  did  so  appoint:  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273,  287. 
hut  the  rule  is  different  where  the  8uba;;ent  is  simply  the  agent  of  his 
immediate  employer.  Thus,  an  account,  or  money  demand,  having 
been  delivered  by  its  owners  to  a  collection  agency  with  instructions  to 
collect  the  debt,  that  agency  transmitted  the  claim  to  an  attorney,  who, 
knowingof  the  insolvency  of  the  debtor,  persuaded  him  to  confess  judg- 
ment. The  money  collected  was  transmuted  to  the  collection  agency, 
but  never  reaclieil  the  creditors.  Proceedings  in  bankruptcy  were  in- 
stituted against  the  debtor  within  four  months  after  such  confession, 
and  were  prosecuted  to  a  decree.  Hence,  the  attorney  being  the  agent 
only  of  the  collection  agency  which  employed  him,  and  not  of  the  cred- 
itors, his  knowle<lge  of  the  insolvency  of  the  debtor  was  held  not  to  l»e 
chargeable  to  them  is  such  a  sense  as  to  render  thom  liable  to  the  as- 
siiznee  in  bankruptcy  for  the  money  collected  on  the  judgment:  Hoover 
V.  Wise,  91  U.  8.  308.  Where  an  agent  has  power  to  employ  a  suba-^-ent, 
the  acts  of  the  subagent,  or  notice  given  to  him  in  the  transaction  of 
the  business,  have  the  same  effect  as  if  done  or  received  by  the  prin- 
cipal: Hwver  V.  Wise,  91  U.  8.308,  .SIO. 

The  principal  may  ratify  the  acts  of  his  agent  done  through  subagents 
and  thereby  become  entitled  to  tiie  same  rights,  and  be  subject  to  the 
sime  liabilities,  as  if  the  acts  were  done  by  his  immediate  acents: 
<;aine8  V.  Miller,  111  U.  8.  39');  Saveland  v.  Green.  40  Wis.  431.443, 
Barret  v.  Rhem,  6  Bush,  46U;  Mayer  v.  McLure,  36  Miss.  389;  72  Am. 
Dec.  190. 
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Duties,  Rights,  and  Liabilities. — Where  one  in  possession  of  trust  prop- 
erty is  the  mere  agent  ot  a  trustee  authorized  to  receive  it,  the  agent  is 
liable  to  account  to  his  principal,  tiie  trustee,  but  the  trustee  lumself 
is  the  person  who  must  account  for  the  trust:  Attorney  General  v.  Earl 
of  Chesterfield,  18  Beav.  596.  A  factor  who  receives  goods,  and,  in  hia 
own  name,  shiits  them  to  another  market  to  be  sold  by  a  suoagent,  can- 
not collect  the  proceeds  against  the  will  of  the  owner.  After  the  sale, 
the  subagent  is  the  debtor,  and  not  the  trustee,  of  the  principal:  Jack- 
son Ins.  (Jo.  V.  Fartee,  9  Heisk.  296.  Aa  a  general  rule,  insurance 
brokers  h;\v8  a  lien  upon  all  policies  in  their  hands,  procured  by  them 
for  their  principals,  for  the  payment  of  the  suras  due  to  them  for  com- 
missions, disbursements,  advances,  and  services  concerning  the  same. 
It  is  also  a  general  rule,  that  wiiere  agents  employ  subagents  in  the 
business  of  the  agency,  the  latter  are  clothed  with  the  same  rights,  in- 
cur the  same  obligations,  and  are  bound  to  the  same  duties  in  regard 
to  their  immediate  emplovers,  as  if  they  were  the  sole  and  real  princi- 
pals: McKenzie  v.  Kevins,'  22  Me.  138;  38  Am.  Dec.  291.  So,  too,  "a  sub- 
agent  employed  by  an  agent,  to  do  a  particular  act  of  agency  without  the 
privitj'  or  consent  of  the  principal,  may  acquire,  also,  a  lien  upon  the 
property  thus  coming  into  his  possession  against  the  principal,  for  his 
commissions,  advances,  and  liabilities  thereon,  if  the  principal  adopts 
his  acta,  or  seeks  to  avail  himself  of  the  property  or  proceeds  ac- 
quired in  the  usual  course  of  hia  subagency.  He  will  be  at  liberty  to 
avail  himself  of  his  general  lien  against  the  principal  to  the  extent  of 
the  lien,  particular  or  general,  which  the  agent  himself  has  against  the 
principal,  by  way  of  substitution  to  the  rights  of  the  agent":  McKenzie 
V.  JS'evius,  22  Me.  138;  38  Am.  Dec.  299,  citing  and  quoting  ytory  on 
Agency,  see.  389.  If  one  employs  another  to  effect  a  policy  of  life  in- 
surance for  the  former's  benefit,  and  the  latter,  without  the  former's 
knowledge,  employs  a  subagent  to  effect  the  policy,  representing  him- 
eelf  as  the  principal,  the  subagent  has  a  lien  on  the  policy,  as  against 
the  original  principal,  for  the  general  balaftce  due  to  him  from  the 
agent:  Westwood  v.  Bell,  4  Camp.  349;  Mann  v.  Forester,  4  Camp.  60. 
But.  if  a  broker,  in  such  cases,  acts  with  a  party,  having  notice  or  knowl- 
edge that  he  is  an  agent  for  a  third  person,  and  not  dealing  on  his  own 
account,  ho  has  no  right,  as  between  himself  and  the  principal,  to  alien 
on  the  policy  effected,  for  his  general  balance  against  such  agent: 
Maanss  v.  Henderson,  1  East,  335;  Mau  v.  yhifitner,  2  East,  523;  Mann 
V.  Forester,  4  Camp.  60.  Neither  the  agent  nor  the  subagent  has  a 
lien  upon  the  policy  of  insurance  for  the  payment  of  the  balance  of  his 
general  account,  era  bracing  items  wholly  disconnected  from  the  business 
of  the  agency:  McKenzie  v.  Nevius,  22  Me.  138;  38  Am.  Dec.  291.  The 
principal  is  liable  to  third  persons,  in  a  civil  suit  for  frauds,  or  mis- 
feasances, or  neglect  of  duty  in  his  agent,  or  in  those  whom  his  agent 
emplovs,  though  the  principal  did  not  authorize  or  assent  to  it:  Mayer 
V.  McLure,  36  Miss.  389;  72  Am.  Dec.  190. 

When  authority  to  employ  a  substitute  exists,  and  is  duly  exercised, 
privity  of  contract  arises  between  the  principal  and  the  substitute,  and 
the  latter  becomes  as  responsible  to  the  former  for  the  due  discharge  of 
the  duties  which  his  eraployraent  casts  upon  hira,  as  if  he  had  been  ap- 
pointed agent  by  the  principal  himself:  De  Bussche  v.  Alt,  8  Ch.  Div. 
286,  311;  Coraraercial  Bank  v.  Jones,  18  Tex.  811. 

An  agent  is  not  responsible  for  the  negligence,  omissions,  or  miscon- 
duct of  a  subagent,  where,  in  the  course  and  from  the  nature  of  the  busi- 
ne-s,  it  becomes  necessary  to  employ  subagents,  by  reason  of  their 
particular  profession  or  skill,  or  where  the  appointment  of  a  subagent 
has  been  authorized,  if  the  agent  has  used  reasonable  diligence  and  skill 
in  his  choice  of  the  subagent:  Coraraercial  Bank  v.  Martin,  1  La.  Ann. 
344;  45  Am.  Dec.  87;  Dorchester  etc.  Bank  v.  New  England  JBank,  1 
Cush.  177;  Tiernan  v.  Commercial  Bank,  7  How.  648;  40  Am.  Dec.  83; 
Sanger  v.  Dun,  47  Wis.  615;  32  Am.  Kep.  789;  Baldwin  v.  Bank  of 
Louisiana,  1  La.  Ann.  13;  45  Am.  Dec.  72;  Speight  v.  Gaunt,  9  App. 
Cas.  1,  29;  Darling  v.  Stanwood,  14  Allen,  504;  Loom  is  v.  Simpson,  13 
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Iowa,  532.  In  such  caaes,  the  eubapent  is  renponsible  to  the  principal 
for  his  own  negligence  and  misconduct:  Baldwin  v.  Bank  of  Louisiana, 
1  La.  Ann.  13;  45  Ana.  Dec.  72;  McCants  v.  Wella,  4  S.  C.  381.  sio  a 
general  agent,  for  the  sale  of  lands,  is  not  responsible  for  the  nonper- 
formance of  a  contract,  made  by  an  authorized  subagent,  without  hia 
knowledge:  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273.  But,  notwith* 
standing  this  general  rule,  agents  have  been  held  liable  for  the  defaults 
of  subagents:  Bradstreet  v.  Everaon,  72  Pa.  St.  124;  13  Am.  Rep.  665. 

"The  principle,"  says  Field,  J.,  in  Barnard  v.  Coffin,  141  Mass.  37, 
55  Am.  Kep.  443,  "which  runs  through  the  cases  is,  that  if  an  agent 
employs  a  subagent  for  his  principal,  and  by  his  authority,  express  or 
implied,  then  the  subagent  is  the  agent  of  the  principal,  and  is  din-ctly 
responsible  to  the  principal  for  his  conduct,  and,  so  far  as  damage  re- 
sults from  the  conduct  of  the  subagent,  the  agent  is  only  res(X)nsihle  for 
a  want  of  due  care  iu  selecting  the  subagent;  but  if  the  agent,  having 
undertaken  to  do  the  business  of  his  principal,  employs  a  servant  or 
agent  on  his  own  account  to  assist  him  in  what  he  has  undertaken,  such 
a  subagent  is  an  agent  of  the  agent,  and  is  responsible  tu  the  agent  for 
hia  conduct,  and  the  agent  is  responsible  to  the  principal  for  the  man« 
ner  in  which  the  busineps  has  been  done,  whether  by  himself  or  by  hia 
servant  or  agent."  The  law  laid  down  in  Campi>ell  v.  Reeves,  3  Head, 
226,  and  Strong  v.  Stewart,  9  Heisk.  137,  is,  that  whenever  the  authority 
to  appoint  a  subagent  exists,  a  privity  is  created  between  the  principal 
and  such  subagent,  and  the  latter  will  be  held  directly  responsible  to 
the  principal.  But  if  no  such  privity  exists,  the  subagent  is  responsible 
to  his  immediate  employer,  and  the  remedy  of  the  principal  is  .igainst 
his  agent.  Authority  to  appoint  a  subagent  creates  a  privity  l)etween 
the  principal  and  auoh  aubagent  to  the  exact  extent  of  authority  vested 
in  him ;  and  this  privity  is  destroyed  by  any  abuse  of  the  original  au- 
thority:  Strong  v.  Stewart,  0  Ueisk.  137.  Third  persona,  who  deal  with 
a  subagent  as  one  having  authority,  have  no  right,  as  against  the  prin- 
cipal, to  set  up  that  the  subagent  is  without  authority  to  act  for  the 
benefit  of  the  principal :  Mayer  v.  McLure,  36  Miss.  389;  72  Am.  Dec. 
190.  And  third  persons  cannot  maintain  an  action  against  an  agent  for 
damage  done  by  the  negligence  of  subagents  employed  in  the  service  of 
the  principal.  The  principal  only,  or  "  the  hand  committing  the  in- 
jury,*' is  liable:  Stone  v.  Uartwright,  6  Term  Rep.  648;  Bush  v.  Stein- 
raan,  1  Bos.  &  P.  404;  Quarman  v.  Burnett,  6  Mees.  &  W.  499;  Rap<?oa 
v.  Cubitt,  9  Mi-es.  &  W.  70.);  B.imford  v.  Shuttlewortli,  11  Q.  B.  926; 
Denison  v.  Seymour,  9  Wend.  11.  In  a  note  to  the  case  last  cito<i,  it  ia 
said,  that  the  immediate  employer  of  the  auent  through  whose  negli- 
gence an  injury  occurs  is  the  person  responsible  for  the  negli;:ence  oi 
such  agent.  An  agent  who  conci-als  his  principal  is  liable  as  principal. 
Thua,  in  an  action  agiinst  one  for  an  injury  resulting  from  his  negli- 
gence in  furiUHhing  the  |ilaintiff,  a  workman,  with  a  defective  chain, 
the  fact  that  the  defendant  was  an  agent  of  a  third  person  is  no  defense, 
if  the  plaintiff  was  not  aware  nf  the  exiatenceof  such  agency  until  after 
his  cause  of  action  accrued:  Malone  v.  Morton,  84  Mo.  436. 

I'uh'ic  AgenU  are  not  rosfionsible  for  the  omissions,  negligence,  or 
misfeasance  of  those  employed  under  them,  if  they  have  employed 
trustworthy  persona  of  suitable  skill  and  ability,  and  have  not  coop- 
erate«l  in  the  wrong.  Thus,  mail  contractors  are  public  agents,  and  not 
responsible  for  a  letter  containing  money,  lost  by  the  carelessness  of 
their  agent  who  carried  the  mail:  Conwoll  v.  Voorhees,  13  Ohio,  523; 
42  Am,  Dec.  20!>.  The  monographic  note  to  this  case,  ilisiusHing  the 
liability  of  mail  contractors  for  the  acts  of  their  aubalterns,  sliowa,  how- 
ever, that  the  autboritieri  upon  thia  question  are  not  uniform. 

With  resjiect  to  the  liability  of  principals,  it  baa  been  held  that  an 
InauranrH  companv  is  respxinsible  not  only  for  acta  of  its  a^rents 
within  the  HC  >pe  o!  their  agency,  but  also  for  the  acta  of  the  agents' 
clerks,  when  the  company   knew,  or  ought  to  have  known,  tliat  other 

B^'rsons  wou'd  Ikj  p»n ployed  by,  and  to  act  for,  the  agentH:  Duluih  Nat. 
ank  V.  KnoxviUe  Fire  Ins.  Co.,  6o  Tenn.  76;  4  Am.  St.  Hop.  744. 
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When  one  places  negotiable  paper  with  a  bank  for  collection,  and  that 
bank  sends  it  to  another  for  the  same  purpose,  whether  tiie  second 
bank  is  to  be  considered  the  agent  of  the  owner,  or  merel}'  the  agent  of 
the  bank,  is  a  vexed  question.  Important  legal  consequences  flow  from 
its  determination,  and  upon  it  the  authorities  are  conflicting :  See  mono- 
graphic notes  to  Isham  v.  Post,  38  Am.  St.  Rep.  775;  Allen  v.  Mer- 
chants' Bank,  34  Am.  Dec.  307-317;  Warren  Bank  v.  Suffolk  Bank,  10 
Cuflh.  582.  If  the  second  bank  is  agent  of  the  owner,  then  it  is  respon- 
sible to  him  for  any  negligence  resulting  in  a  loss  of  the  debt.  So,  if 
the  collecting  bank  fails  after  receiving  the  money,  though  its  credit 
was  good  at  the  time  the  paper  was  transmitted  for  collection,  the  bank 
which  sent  it  is  not  liable  to  the  owner  for  the  amount  collected.  But 
if,  as  many  authorities  hold,  the  second  indorser  is  to  be  considered 
merely  the  agent  of  his  immediate  indorser,  and  not  of  the  first  indorser, 
these  consequences  do  not  follow,  and,  in  case  of  negligence  or  default, 
the  first  indorser  is  liable  to  the  owner  of  the  bill,  and  not  the  second: 
Bank  of  Sherman  v.  Weiss,  67  Tex.  333;  60  Am.  Eep.  29.  If  it  be  good 
law  that  a  principal  cannot  be  called  on  to  suffer  any  loss  occasioned  by 
the  conduct  of  a  suba^ent  between  whom  and  himself  no  privity  exists 
(Mackersy  v.  Ramsays,  9  Clarke  &  F.  818),  it  would  seem  to  follow  that, 
if  a  subagent  collects  and  refuses  to  pay  over  moneys  belonging  to  the 
principal,  or  applies  them  to  the  satisfaction  of  a  debt  which  the  agent 
owes  to  the  subagent,  the  owner  or  principal  has  no  cause  of  action 
against  the  subagent,  where  no  privity  exists  between  the  principal  and 
Bubagent;  and  it  has  been  so  held:  Cobb  v.  Becke,  6  Q.  B.  930;  Hoover 
V.  Wise,  91  U.  S.  308 ;  Stephens  v.  Badcock,  3  Barn.  &  Aid.  354.  Hence, 
according  to  this  line  of  cases,  if  a  bank,  as  a  collection  agency,  receives 
paper  for  the  purposes  of  collection,  its  position  is  that  of  "an  independ- 
ent contractor."  and  the  instruments  employed  by  it  in  the  business 
contemplated  are  its  agents,  and  not  the  subagents  of  the  owner  of  the 
paper.  Such  subagents  are  not  liable  to  the  owner,  and  the  owner  has 
no  remedy  asainst  them:  Hoover  v.  Wise,  91  U.  S.  308,  313;  Hvde  v. 
First  Nat.  Bank,  7  Biss.  156;  Wood  v.  Boylston  Nat.  Bank,  129 'Mass. 
358;  37  Am.  Rep.  366.  On  the  other  hand,  however,  it  has  been  held 
that,  if  a  subagent  has  money  in  his  hands  which  rightfully  belongs  to 
the  principal,  the  latter  may  sue  for  it  in  assumpsit  and  recover  as  for 
money  had  and  received:  First  Nat.  Bank  v.  First  Nat.  Bank,  76  Ind. 
561 ;  40  Am.  Rep.  261 ;  Bank  of  Sherman  v.  Weiss,  67  Tex.  331 ;  60  Am. 
Rep.  29;  First  Nat.  Bank  v.  Reno  County  Bank,  3  Fed.  Rep.  257;  Hall 
V.  Marston,  17  Mass.  575;  Gaines  v.  Miller,  111  U.  S.  395.  The  princi- 
ple of  these  authorities  is,  that  there  are  many  cases  in  which  assump- 
sit may  be  supported  without  any  privity  between  the  parties  other 
than  what  is  created  by  law.  Whenever  one  man  has  in  his  hands  the 
money  of  another,  which  he  ought  to  pay  over,  ho  is  liable  to  this  ac- 
tion, although  he  has  never  seen  or  heard  of  the  party  who  has  the 
right.  When  the  fact  is  proved  that  he  has  the  money,  if  he  cannot 
show  that  he  has  legal  or  equitable  ground  for  retaining  it,  the  law 
creates  the  privity  and  the  promise:  Hall  v.  Marston,  17  Mass.  575, 

J)er  Parker,  C.  J.  It  is  only  where,  by  express  contract,  or  well-estab- 
idhed  course  of  dealing,  the  correspondent  of  a  collecting  bank  becomes 
responsible  for  the  collection,  and  cannot  seek  reimbursement  or  ad- 
vances, in  case  of  the  nonpayment  of  the  paper,  that  he  can  retain  it 
or  the  proceeds  of  the  collection'as  against  the  real  owner:  Dickerson  v. 
Wason,  47  N.  Y.  439;  7  Am.  Rep.  455.  The  general  rule  that  a  sub- 
agent  is  not  liable  to  the  principal,  because  there  is  no  privity  between 
them,  but  only  to  the  agent,  is  subject  to  the  exceptions  that  an  express 
authority  to  an  agent  to  employ  a  subagent  creates  a  privity  between 
the  principal  and  the  subagent  employed,  thereby  making  the  latter 
directly  liable  to  such  principal ;  and  that  the  subagent  is  liable  to  the 
principal  where,  by  the  usages  of  trade,  the  agent  employs  a  subagent: 
Wilson  V.  Smith,  3  How.  762,  and  note  thereto.  If  a  foreigner  employs 
an  agent  to  procure  insurance  on  his  vessel,  and  the  agent  employs  a 
■ubagent  for  the  purpose,  and  any  lien  he  had  has  been  removed  by 
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payment,  the  owner  may  bring  his  action  directly  against  the  subagent, 
and  recover  money  received  bv  him  on  account  of  the  policy:  Mc- 
Kenzie  v.  Nevins,  22  Me.  138;  38  Am.  Dec.  291. 

A  Subagent  is  Accountable  Ordinarily  only  to  his  saperior  asrent  when 
employed  without  the  assent  or  direction  of  the  principal.  But  if  he  is 
employe  1  with  the  express  or  implied  assent  of  the  principal,  the  su- 
perior a^ent  will  not  be  responsible  for  his  acta.  There  is,  in  such  a 
case,  a  privity  between  the  subagent  and  the  principal,  who  must  there- 
fore seek  a  remedy  directly  against  the  subagent  ior  his  negligence  or 
misconduct:  Guolich  v.  National  State  Bank,  .")()  Iowa,  434;  41  Am. 
Rep.  nO;  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459: 
Commercial  etc.  Bank  v.  Jones,  18  Tex.  811.  An  agent  of  a  factor  is 
not  liable  toa  third  person  for  failing  to  transmit  his  orders  to  the  prin- 
cipi!  of  the  agent  as  to  the  sale  of  cotton  consigned  by  such  third  person 
to  the  factor:  Reid  v.  Hum  her,  49  Ga.  207.  An  attorney  at  law,  receipt- 
inn  a  noie  "for  collection,"  aiiainst  parties  resi.ling  in  another  county, 
is  responsible  for  the  embezzlement  of  the  proceeds  by  another  attorney 
to  whom  he  intrusts  the  business  of  collection:  Cummins  v.  Heald,  24 
Kan.  tKX);  36  Am.  Rep.  2G4,  and  note.  A  subagent  may  call  upon  the 
principal  to  pay  him  for  services  rendered:  Lincoln  v.  Battelle,  6  Wend. 
475.  And  if  an  aaent  has  become  responsible  to  his  principal  for  the 
misconduct  of  a  subagent,  and  has  been  compelled  to  pay  the  principal, 
be  may  recover  from  the  subagent :  Puwnall  v.  Bair,  78  Pa.  St.  403. 
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FORD    RlVKR    KaILROAD    CoMPANY. 
(66  CoNNEcncrrr,  52s 

REAL  PROPERTY— LICENSEES  AND  PERSONS  INVITED. 
With  respect  to  the  safety  of  the  premises  of  a  landowner,  he  owes 
a  more  limited  duty  to  a  mere  licensee  than  he  does  to  a  person 
who  is  there  by  invitation,  either  express  or  Implied;  but  he  owes 
to  both  the  equal  duty  of  not  injuring  either  by  his  own  active  neg- 
ligence, and  is  liable  if  he  does  so. 

RAILROAD  COMPANIES  —  LICENSEES  AND  PERSONS 
INVITED.  A  railroad  company,  which  has  for  years  nmlntninod  a 
planked  crossing  upon  Its  tracks  for  the  use  of  a  manufacturing 
company  having  shops  extending  along  either  side  of  the  railroad. 
Is  liable  for  Its  negligent  net  in  switching  its  cars  at  the  cross- 
ing, whereby  a  person,  going  to  his  work  at  one  of  the  shops,  after 
the  noon  Intermission,  Is,  without  fault  upon  his  part,  struck  and 
killed,  whether  he  Is  upon  the  crossing  as  a  licensee,  or  by  Implied 
invitation. 

REAL  PROPERTY— INVITATION— LICENSE.-A  case  of 
invitation  to  go  upon  premises  ellsts  where  the  privilege  of  user  Is 
for  the  common  Interest  or  mutual  advantage  of  both  partic>8. 
but  If  such  privilege  exists  for  the  mere  pleasure  and  benefit  of  tlie 
party  exerclslug  it,  there  Is  simply  a  case  of  license. 

RAILllOAD  COMPANIES-IMPLIED  INVITATION.-W..rk- 
men  who,  for  the  purposes  of  their  employment,  tise  a  i)lMuked 
railroad  crosslnp.  wlilrli  has  been  maintained  for  years  for  the  »ise 
of  a  manufartnrinir  company  having  shops  extending  along  elilior 
•Ide  of  the  railroad  tnick,  are  not  mere  licensees,  but  are  there  upon 
the  Implied  Invltatlou  of  the  railroad  company. 

NEOLUJENCE— QUESTION  OF  FACT-REVIEW  ON  AP- 
PEAL.—All  that  the  law  requires  of  one  about  to  pass  over  a  rail- 
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road  crossing,  whether  he  Lg  a  trespasser  or  licensee,  or  there  by 
implied  invitation,  is  for  him  to  use  ordinai'y  care  to  avoid  danger 
and  injury  to  himself.  Whether  he  performs  this  duty  to  himself 
Is  a  question  of  fact,  the  determination  of  which  is  not  reviewable 
on  appeal. 

Action  for  damages  for  negligently  causing  the  death  of  the 
plaintiff's  intestate.  The  plaintiff  recovered  a  judgment  for 
three  thousand  seven  hundred  and  fifty  dollars,  and  the  defend- 
ant appealed. 

Stephen  W.  Kellogg  and  John  P.  Kellogg,  for  the  appellant. 

Charles  G.  Root,  for  the  appellee. 

**^*  TORRANCE,  J.  This  is  an  action  brought  to  recover 
damages  for  injuries  claimed  to  have  been  inflicted  by  the  defend- 
ant upon  the  plaintiff's  intestate,  causing  his  death.  The  court 
below,  upon  the  facts  found,  rendered  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

The  following  is  the  substance  of  the  finding:  The  intestate, 
Germaio  Pomponio,  was,  when  injured,  working  for  Holmes, 
Booth  &  Hayden,  a  corporation,  in  Waterbury.  The  shops  of 
said  corporation  are  located  upon  both  sides  of  the  defendant's 
railroad,  and  extend  for  a  considerable  distance  parallel  with  it. 
Germaio  was  employed  in  that  portion  of  the  works  lying  east- 
erly of  the  tracks,  and  on  the  30th  of  May,  1892,  a  few  min- 
utes before  1  o'clock  in  the  afternoon,  he  was  returning  to  his 
work,  and  in  doing  so,  was  passing  over  the  tracks  of  the  defend- 
ant's railroad,  at  a  crossing  leading  from  one  of  the  streets  in 
Waterbury  to  one  of  the  two  regular  entrances  to  the  easterly 
portion  of  the  works  of  his  employer.  On  both  sides  of  this 
crossing  was  a  wooden  gate  and  a  house  for  a  gate-tender,  belong- 
ing to,  and  maintained  by,  Holmes,  Booth  &  Hayden.  This  cross- 
ing was  regularly  prepared  for  the  purpose  of  access  to  said 
works,  and  was  regularly  used  by  three  or  four  hundred  of  the 
employees  in  going  to  and  from  their  work,  as  well  as  by  teams 
and  others  having  business  with  said  corporation.  It  was  the 
rule  of  said  corporation  that  these  employees  should  go  through 
the  gate  at  the  easterly  terminus  of  this  crossing  in  going  to,  and 
returning  from,  their  work.  None  others  than  said  employees, 
and  those  having  business  with  the  corporation  ^^^  were  per- 
mitted to  enter  at  said  entrance,  without  a  pass  obtained  from  the 
office. 

This  crossing  has  been  thus  maintained  and  used  for  over 
thirty  years,  and  said  use  has  always  been  open,  notorious,  and 
well  known  to  all  the  world,  and  to  the  defendant.     During  all 
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this  period,  the  defendant  has  kept  this  crossing  planked  and  in 
condition  for  travel  to  said  shops,  and  the  planking  for  such 
purpose  has  generally  been  fumishad  by  the  defendant,  but  at 
times  by  said  corporation.  The  layout  of  defend-ant's  road  in 
1848  antedated  by  a  few  years  the  erection  of  these  shops  and 
the  establishment  of  this  crossing. 

It  was  well  known  to  the  defendant  that  at  a  few  minutes  be- 
fore the  morning  starting,  at  the  noon  closing,  the  1  P.  M.  start- 
ing, and  the  evening  closing  hours,  the  employees  of  said  works 
passed  in  or  out  in  large  numbers  over  this  crossing,  while  dur- 
ing the  other  hours  of  the  day  it  was  comparatively  little  used. 
South  of  the  crossing  were  two  sidetracks,  used  principally  for 
the  storage  of  cars  for  the  shops.  Thirty-four  feet  north  of  the 
crossing  was  the  south  end  of  an  iron  truss  bridge  of  the  defend- 
ant, over  the  Naugatuck  river.  It  was  one  hundred  and  five  and 
one-half  feet  long,  its  main  trusses  were  twenty-four  inches  wide, 
its  overhead  supports  were  of  iron,  of  the  various  sizes  usual  in 
such  a  bridge,  and  it  was  not  othenvise  inclosed. 

The  defendant  was  accustomed  to  switch  over  this  crossing 
from  its  freight  yard  north  of  the  bridge,  in  order  to  place  its 
cars  on  the  sidetracks  south  of  the  crossing.  In  switching  cars 
upon  the  more  northerly  of  the  two  sidings,  flying  switches  were 
customarily  made.  This  switching  could  only  be  done  during 
the  intervals  between  the  passing  of  regular  trains,  and  one  of 
these  intervals  was  between  11:15  A.  M.  and  1:10  P.  M.  At  the 
time  Germaio  was  injured,  the  defendant  was  making  a  flying 
switeh  over  this  crossing,  in  order  te  put  a  box-car  from  the 
freight  yard  onto  one  of  the  two  sidetracks  south  of  the  crossing. 
Said  car,  having  been  got  under  headway,  was,  near  the  north 
end  of  the  bridge,  cut  off  from  the  engine,  which  then  sped  on, 
at  about  twelve  or  fifteen  miles  an  hour,  until  it  passed  the  cross- 
ing, and  the  switch  about  one  hundred  and  fifty  feet  south  of  the 
croesing.  ***  Upon  the  engine  were  the  engineer  and  fireman 
in  the  oab,  the  yard  conductor  on  the  forward  footboard,  and 
two  brakemen  on  the  rear  footboard  of  the  tender.  Upon  the 
box-car,  which  followed  some  distance  behind,  and  which  was 
upon  the  bridge  when  the  engine  passed  the  crossing,  was  a 
single  brakeman,  on  top  of  the  car  at  the  rear,  where  the  brake 
was.  As  the  engine  approached  the  crossing,  the  whistle  waa 
blonm  and  the  bell  rung,  and  Germaio  and  Loughlin,  a  felloir 
workman,  observed  its  approach,  and  halted  for  it  to  pass  at  a 
distance  of  between  six  and  fifteen  feet  from  the  tracks.  After 
it  had  passed,  Loughlin  looked  up  and  down  the  track.    Ho  did 
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not  see  the  car  coming,  being  prevented  from  doing  so,  either 
by  the  bridge  or  by  escaping  steam,  smoke,  or  flying  dust,  or  both 
combined,  and  proceeded  on  his  way.  Germaio  advanced  at  the 
same  time.  As  they  were  upon  the  planking  between  the  tracks, 
the  silently  advancing  car,  going  at  the  rate  of  from  six  to  edght 
miles  an  hour,  struck  both  Loughlin  and  Germaio,  causing  the 
latter  the  injuries  from  which  he  died  a  few  days  lateir. 

It  did  not  appear  in  evidence  that  anyone  observed,  or  was 
in  a  position  to  observe,  Germaio,  to  see  whether  or  not  he  looked 
up  the  track  before  starting  to  cross,  after  the  engine  passed, 
and  there  was  no  direct  evidence  upon  this  point.  As  the  engine 
passed  the  deceased,  none  of  the  men  upon  it  gave  any  warning 
of  the  approaching  car,  or  did  anything  to  attract  his  attention 
to  it.  "When  the  brakeman  upon  the  box-car  saw  that  an  acci- 
dent was  imminent,  he  shouted,  but  was  not  heard  by  the  cross- 
ers,  as  the  circumstances  rendered  it  little  probable  that  he  would 
be,  or  that,  if  heard,  the  intended  warning  would  be  of  any  avail. 
He  also  began  to  apply  the  brake,  but  with  no  effect  in  diminish- 
ing the  speed  of  the  car  until  the  accident  occurred. 

When  Germaio  started  across  the  tracks,  after  the  engine  passed 
him,  the  box-car  was  somewhere  on  the  bridge,  and  it  was  more 
or  less  concealed  from  his  view  by  the  bridge.  From  any  point 
in  the  line  of  said  crossing,  between  defendant's  west  rail  and  the 
gate  house,  the  view  to  the  northward  was  unobstructed,  save  by 
the  bridge,  and,  standing  in  said  '^^^  line  within  a  distance  of 
five  feet  from  said  rail,  one  had  a  clear  view  through  the  bridge. 
Between  six  and  edght  or  nine  feet  from  said  rail,  the  trusses 
and  supports  of  the  bridge  seriously  interfered  with  the  view  of 
objects  on  the  bridge,  so  that  a  box-car  upon  it  "would  be  largely 
obscured  from  sight."  At  no  point,  however,  would  such  a  car 
be  wholly  hidden  from  sight. 

The  finding  concludes  thus:  'TE  find  from  the  evidence  as 
follows:  (a)  That  the  deceased  was  upon  the  crossing  at  the 
time  of  the  accident  by  the  implied  invitation  of  the  defendant; 
(b)  That  the  defendant  failed  to  exercise  due  and  reasonable  care 
toward  the  deceased  in  the  premises,  and  was  negligent  toward 
him,  whereby  he  received  his  injuries;  (c)  That  the  defendant 
failed  in  its  duty  to  the  deceased,  and  did  not  exercise  reasonable 
care  for  his  safety  under  the  circumstances,  although  he  was 
upon  said  crossing  as  a  mere  licensee  only,  and  that  the  defend- 
ant was,  therefore,  guilty  of  negligence,  directly  causing  said  in- 
juries to  the  deceased;  (d)  That  the  deceased  did  not,  at  the 
time  of  the  accident^  fail  to  make  reasonable  use  of  his  senses. 
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and  did  not,  by  such  failure,  or  otherwise,  in  any  manner,  by  his 
own  negligence  or  want  of  care,  contribute  to  his  injury." 

Upon  the  trial  below,  the  defendant  claimed  that  the  de- 
ceased was  upon  the  crossing  as  a  mere  licensee;  that  the  defend- 
ant at  the  time  owed  to  him  no  duty  as  such  licensee;  that  the  de- 
fendant was  not  guilty  of  negligence;  that  the  deceased  was 
guilty  of  contributx)ry  negligence;  and  that  judgment  should  be 
rendered  for  nominal  damages  only.  The  court  rendered  judg- 
ment for  substantial  damages. 

The  defendant  claims  that  the  court  below,  upon  the  facts 
found,  erred  in  holding  it  guilty  of  negligence  toward  the  de- 
cedent, and  also  in  holding  that  the  decedent  wbs  not  guilty  of 
contributory  negligence.  We  think  the  question  involved  in 
this  last  claim,  as  to  contributory  negligence  of  the  decedent,  is 
disposed  of  by  the  finding  as  one  of  fact,  and  is  not  open  to  re- 
Tiew  upon  this  appeal. 

The  general  question  whether  the  decedent  was  guilty  of  con- 
tributory negligence,  involves  these  two  subordinate  questions: 
•^^  1.  What  was  the  nature  and  extent  of  the  duty  to  avoid  in- 
jury resting  upon  the  decedent  under  the  circumstances?  2. 
Did  he  fully  perform  that  duty?  The  first  question  is  one  of 
law,  and  is  answered  by  sa}'ing  that  whether  the  decedent  was 
upon  the  crossing  as  a  trespasser,  or  a  licensee,  or  was  there  by 
implied  invitation,  it  was  his  duty  to  use  such  mea.'^ures  to  avoid 
danger  and  injury  to  himself  ae  a  man  of  ordinary  prudence 
would  have  used  under  the  same  circumstances;  and  this  was  all 
the  law  required  of  him.  The  other  question  whether  his  con- 
duct in  avoiding  the  danpcrs  incident  to  his  situation  was  tliat 
of  a  man  of  ordinary  prudence,  is  clearly  a  question  of  fact,  to  be 
answered  by  the  trier  from  the  facts  proved  by  the  evidence. 
Tbe  conclusion  of  the  trier  upon  this  point,  if  he  commibted  no 
error  of  law  in  reaching  it,  is  final,  and  cannot  be  reviewed  by  this 
court  upon  this  appeal:  Farrell  v.  Waterbury  Horse  R.  R.  Co.,  60 
Conn.  239. 

Now,  the  claim  of  the  defendant,  that  the  court  below  erred 
in  holding  that  the  decedent  was  not  guilty  of  contributory 
negligence,  may  mean  that  the  court  erred  with  reference  to 
this  question  of  law,  or  this  question  of  fact,  or  both.  But  the 
record  does  not  disclose  that  the  court  erred  with  reference  to 
either  question.  It  nowhere  appears  that  it  took  an  erroneous 
view  of  the  nature  or  extent  of  the  decedent's  duty,  or  that  it 
held  him  to  a  duty  lew  in  any  degree  than  the  law  imposed  on 
him;  and  it  nowhere  appears  that,  in  coming  to  the  conclusion 
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tliat  he  had  fully  performed  his  duty,  the  court  below  committed 
any  error  of  law.  Upon  this  part  of  the  case,  then,  the  record 
fails  to  show  that  the  court  below  committed  any  error  of  law; 
and  this  disposes  of  the  defendant's  claim  upon  the  question 
of  contributory  negligence. 

The  next  question  is  whether  the  court  erred  in  holding  that 
the  defendant  was  guilty  of  negligence  toward  the  decedent 
Upon  this  part  of  the  case,  the  questions  relate  principally  to 
the  nature  and  extent  of  the  defendant's  duty  toward  the  dece- 
dent, rather  than  to  its  performance  of  that  duty;  and  the  extent 
of  the  duty,  it  is  said,  depends  largely  ^^"^  upon  the  relation 
which  the  parties  susitained  to  each  other  at  the  time;  that  is, 
whether  the  decedent  was  upon  the  crossing  as  a  licensee,  or  waa 
there  upon  the  implied  invitation  of  the  defendant;  and  these 
questions  are,  upon  this  record,  properly  questions  of  law. 

The  principle  upon  which  the  courts  distinguish  a  case  of  im- 
plied license  from  one  of  implied  invitation,  in  the  technical 
sense,  seems  to  be  this:  Speaking  generally,  where  the  privilege 
of  user  exists  for  the  common  interest  or  mutual  advantage  of 
both  parties,  it  will  be  held  to  be  a  case  of  invitation;  but  if  it 
exists  for  the  mere  pleasure  and  benefit  of  the  party  exercising 
the  privilege,  it  will  be  held  to  be  a  case  of  license:  Beaoh  on 
Contributory  Negligence,  sec.  51;  Campbell  on  Negligence,  sees. 
43,  44.  "It  is  sometimes  difficult  to  d-etermine  whether  the  cir- 
cumstanees  make  a  case  of  invitation,  in  the  technical  sense  of 
that  word,  as  used  in  a  large  number  of  adjudged  cases,  or  only  a 
case  of  mere  license":  Bennett  v.  Eailroad  Co.,  102  U.  S.  577, 
584. 

The  defendant  contends  thajt  the  decedent  was  upon  the  cross- 
ing as  a  mere  licensee,  and,  consequently,  that  its  duty  toward 
him  was  a  more  limited  one  than  if  he  had  been  there  upon  ita 
implied  invitation.  As  a  general  statement,  it  is  undoubtedly 
true  that  an  owner  in  charge  of  land  owes  a  more  limited  duty 
to  a  mere  licensee  than  he  does  to  a  party  invited,  in  the  tech- 
nical sense  of  that  word.  A  licensee  must  take  the  premises  as  he 
finds  them,  and  the  owner  is  not,  as  to  him,  bound  to  use  care  and 
diligence  to  keep  the  premises  safe  while  he  does  owe  such  a  duty 
to  one  using  his  premises  upon  invitation.  *T;t  has  often  been 
held  that  the  owner  of  land  or  a  building,  who  has  it  in  charge, 
is  bound  to  be  careful  and  diligent  in  keeping  it  safe  for  those 
who  came  there  by  his  invitation,  express  or  implied,  but  that 
he  owes  no  such  duty  to  those  who  come  there  for  their  own  con- 
venience, or  as  mere  licensees":  Plummer  t.  Dill,  156  Mass. 

▲m.  8X.  KsF.,  You  L.— 9 
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426,  427;  32  Am.  St.  Eep.  463.  This  distinction  between  the 
case  of  a  licensee  and  that  of  a  party  invited,  in  respect  to  the 
duty  of  keeping  the  premises  safe  for  their  use,  is  recognized  in 
tb€  following  cases  and  in  many  others:  Nicholson  v.  Erie  Ry. 
«««  Co.,  41  N.  Y.  525,  532;  Barry  v.  New  York  eto.  R.  R.  Co'., 
92  N.  Y.  289;  44  Am.  Rep.  377;  Byrne  v.  New  York  eta  R.  R. 
Co.,  104  N.  Y.  362;  58  Am  Rep.  512;  Sweeny  v.  Old  Colouy 
etc.,  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Gordon  v.  Cum- 
mings,  152  Mass.  513;  23  Am.  St.  Rep.  846. 

But  while  this  is  so,  it  is  also  true  that  the  landowner  must 
not  himself,  by  what  haa  been  called  "his  own  active  negli- 
gence," injure  either  the  licensee  or  the  party  invited,  while 
they  are  upon  his  land.  This  is  a  duty  due  to  both  equally. 
Toward  both,  in  this  respect,  he  is  bound  to  exercise  the  same 
amount  of  care.  Both  are  upon  hie  premises,  not  as  wrongdoers, 
but  by  his  jKrmission,  and,  in  respect  to  the  duty  in  question, 
we  know  of  no  good  reason  why  the  nature  and  extent  of  it 
should  not  be  the  same  in  oases  of  license  as  in  cases  of  invitation. 
In  a  Massachusetts  case  it  appeared  that  the  plaintiff,  being 
sent  by  his  mother  upon  an  errand,  passed  through  a  passageway 
upon  the  defendant's  premises,  over  a  portion  of  which  way  a 
roof  had  been  constructed;  and  that  it  was  the  defendant's  habit 
to  supply  ale  to  their  workmen,  who  were  accustomed  to  throw 
the  empty  ale  kegs  out  of  a  window  down  upon  this  roof,  from 
which  from  time  to  time  the  kegs  were  taken  a\vay.  Just  as 
ihe  plaintiff,  in  going  through  the  passageway,  emerged  from 
under  this  roof,  one  of  the  workmen  threw  a  keg  so  carelessly 
that  it  fell  off  the  roof  and  injured  the  plaintiff.  It  was  held 
that  the  defendants  were  liable,  and  that  it  made  no  difference 
whether  the  way  was  public,  and  thus  the  plaintiff  was  traveling 
upon  it  as  a  matter  of  right,  or  whether  it  was  private  and  he 
in-as  traveling  upon  it  merely  by  permission.  The  court  said: 
"Even  if  he  were  there  under  a  permission  which  they  might  at 
any  tune  revoke,  and  under  circumstances  which  did  not  make 
them  responsible  for  any  defect  in  the  existing  condition  of  the 
way,  they  were  still  liable  for  any  negligent  act  of  themselves 
or  their  servants  which  increased  the  danger  of  passing  and,  in 
feet,  injured  him":  Corrigan  v.  Union  Sugar  Refinery,  98  Mass. 
677;  96  Am.  Dec.  685. 

In  another  Maseechusotts  case  the  court  says:  "The  licensor 
bats,  however,  no  right  to  create  a  new  danger  while  the  license 
continues:  Oliver  v.  Worcester,  102  Mass.  489,  502;  3  Am.  Rep. 
485;  Corrigan  v.  Union  Sugar  Refinery,  98  Maas.  677;  96  Am. 
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Dec.  685;  Corby  v.  «39  Hill,  4  Com.  B.,  K  S.,  556.  So  a  rail- 
road company,  which  allows  the  public  habitually  to  use  a  pri- 
vate crossing  of  its  tracks,  cannot  use  active  force  against  a  per- 
son or  vehicle  crossing  under  a  license,  express  or  implied": 
Stevens  v.  Nichols,  155  Mass.  472,  475. 

In  a  New  York  case  the  court  said:  "There  can  be  no  doubt 
that  the  acquiescence  of  the  defendant,  for  so  long  a  time,  in 
the  crossing  of  the  tracks  by  pedestrians,  amounted  to  license 
and  permission,  by  the  defendant,  to  all  persons  to  cross  the 
tracks  at  this  point.  These  circumstances  imposed  a  duty  upon 
the  defendant,  in  respect  of  persons  using  this  crossing  to  exer- 
cise reasonable  care  in  the  movement  of  its  trains.  The  com- 
pany had  a  lawful  right  to  use  the  tracks  for  its  business,  and 
oould  have  withdrawn  its  permission  to  the  public  to  use  its 
premises  as  a  public  way,  assuming  that  no  public  right  therein 
existed;  but  so  long  as  it  permitted  the  public  use,  it  was 
chargeable  with  knowledge  of  the  danger  to  human  life  from 
operating  its  trains  at  that  point,  and  was  bound  to  use  such 
reasonable  precaution  in  their  management  as  ordinary  pru- 
dence dictated  to  protect  wayfarers  from  injury The 

ground  of  liability  in  this  case  is  negligence,  and  the  duty  of  the 
defendant  to  exercise  reasonable  care  existed  irrespective  of  the 
fact  whether  the  plaintiff's  intestate  had  a  fixed  legal  right  to 
cross  the  track,  or  was  there  simply  by  the  defendant's  implied 
permission":  Barry  v.  New  York  etc.  E.  E.  Co.,  92  N.  Y.  289, 
293;  44  Am.  Rep.  377. 

In  this  view  of  the  matter,  we  think  it  makes  no  difference 
whether  we  hold  the  case  at  bar  to  be  one  of  license  or  invita- 
tion; for  the  duty  which  the  defendant  is  here  charged  with 
violating  is  not  the  duty  to  keep  its  premises  safe  for  use,  but 
the  duty  of  using  due  care  not  to  injure,  by  its  own  act,  those 
rightfully  on  its  premises;  and  that  duty  is  the  same,  whether 
those  persons  are  on  the  premises  as  licensees  or  upon  invita- 
tion, in  the  technical  sense  of  that  word. 

Furthermore,  upon  the  somew^bat  peculiar  and  exceptional 
state  of  facts  disclosed  by  the  reioord,  we  think  this  is  a  case  of 
invitation,  as  that  word  is  used  in  many  of  the  cases,  as  pointed 
out  in  Plummer  v.  Dill,  156  Mass.  426,  430;  32  Am.  St.  Rep. 
463.  In  '^^^^  that  case  the  court  says:  "There  is  a  class  of 
cases  to  which  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen, 
368,  87  Am.  Dec.  644,  and  Holmes  v.  Drew,  151  Mass.  578,  be- 
long, which  stand  on  a  ground  peculiar  to  themselves.  They  are 
where  the  defendant,  by  his  conduct,  has  induced  the  public  to 
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nse  a  way  in  the  belief  that  it  is  a  street  or  public  way  which 
all  have  a  right  to  use,  and  where  they  suppose  they  will  be  safe. 
The  inducement,  or  implied  invitation  ihose  cases,  is  not  to 
come  to  a  place  of  business  fitted  up  by  the  defendant  for  traf- 
fic, to  which  those  only  are  invited  who  will  come  to  do  business 
vriih  the  occupant,  nor  is  it  to  come  by  permiseion,  or  favor,  or 
license,  but  it  is  to  come  as  one  of  the  public  and  enjoy  a  public 
right,  in  the  enjoyment  of  which  one  may  expect  to  be  protected. 
The  liability  in  such  a  case  should  be  coextensive  with  the  in- 
ducement or  implied  invitation." 

We  think  the  case  at  bar,  quoad  these  workpeople  using  this 
crossing  at  the  stated  hours,  is  a  case  of  invitation,  rather  than 
of  license,  within  the  principle  laid  down  in  the  above  case  of 
Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St  Rep.  463,  and  the 
cases  therein  referred  to,  and  in  other  cases  which  might  be  cited: 
See,  also,  our  own  case  of  Crogan  v.  Schiele,  53  Conn.  186;  55 
Am.  Rep.  88.  But,  after  all,  whether  the  decedent  is  to  be  re- 
garded as  a  licensee,  or  as  one  invited  to  use  the  crossing,  is  of  no 
practical  importance  in  this  case;  he  was  certainly  either  the  one 
or  the  other,  and  the  defendant's  duty  towards  him,  so  far  as 
the  present  complaint  is  concerned,  was  the  same  in  either  case; 
and,  upon  the  facts  found,  we  think  the  court  below  was  justi- 
fied in  holding  that  the  defendant  failed  to  perform  that  duty. 

As  before  intimated,  the  facts  in  this  case  are  somewhat  pecu- 
liar and  exceptional.  For  more  than  thirty  years  the  defendant 
has  kept  this  crossing  planked  and  in  condition  for  the  use  of 
these  three  or  four  hundred  workpeople,  and  for  the  teams  of 
their  employer;  it  was  specially  prepared  and  adapted  for  this 
purpose,  and,  practically  speaking,  the  employees  were  compelled 
to  use  it  in  coming  to  and  going  from  their  work;  it  was  used 
during  every  working  day  by  three  or  four  hundred  people;  it 
adjoined  a  public  street,  and  it  was  the  principal,  and  practi- 
cally the  only,  entry  to  the  •***  shops  east  of  the  tracks;  it  waa 
used  by  these  people  in  crowds  at  a  time  at  certain  stated  hours 
of  the  day;  and  all  this  was  well  known  to  the  defendant  and  itd 
servants;  the  decedent  was  one  of  these  workmen,  and  when  he 
waa  injured  he  was  using  the  crossing  in  returning  to  his  work 
at  one  of  the  sta/ted  times  when  it  waa  customary  for  the  em- 
ployees to  use  the  crossing  for  such  purpof»e;  the  defendant  waa 
rtigapod  in  making  what  is  known  as  a  "flying  switch,"  a  dan- 
gerous operation  anywhere,  but  more  eapeciaJly  over  a  croaaing, 
public  or  private;  and  it  aelected  an  hour  to  do  this  when  it 
might  reeaonnblj  be  anticipated  that  it  would  result  in  injury 
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to  some  of  these  people,  unless  care  proportionate  to  the  danger 
was  taken  to  avoid  such  a  result. 

Under  these  circumstances,  the  defendant  was  clearly  charged 
with  the  duty  to  use  reasonable  oare  towards  those  using  this 
crassdng,  whether  they  used  it  under  a  license  or  under  an  im- 
plied invitation — a  care  proportionate  to  the  danger  to  be  rea- 
sonably anticipated  from  the  act  done,  and  reasonably  adequate, 
under  the  circumstances,  to  prevent  injury  from  that  act  to 
those  who  at  that  time  would  probably  be  rightfully  using  the 
crossing:  Taylor  v.  Delaware  etc.  R.  R.  Co.,  113  Pa.  St.  162; 
57  Am.  Rep.  446;  Barry  v.  New  York  etc.  R.  R.  Co.,  92  N.  Y. 
289;  44  Am.  Rep.  377;  Byrne  v.  New  York  etc.  R.  R.  Co.,  104 
Pa.  St.  362;  58  Am.  Rep.  512. 

Whether  the  defendant,  at  this  time,  used  such  care,  was,  in 
this  case,  as  it  ordinarily  must  be,  a  question  to  be  determined 
by  the  trier  as  one  of  fact.  The  trier  decided  it  against  the  de- 
fendant, and  the  record  does  not  disclose  that  in  deciding  it  any 
error  of  law  was  committed,  either  with  raspect  to  the  relation 
which  these  parties  sustnined  towards  each  other,  or  as  to  the 
duties  which  they  owed  to  each  other,  or  as  to  any  other  matter. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

REAL  PROPERTY— LICEKSEES  AND  PERSONS  INVITED.— 
To  a  mere  licensee  on  the  premises  of  another,  the  latter  owes  no  duty, 
other  than  that  of  not  willfully  or  wantonly  injuring  him.  The  license 
must  be  accepted  subject  to  the  risks  and  perils  attendant  thereon.  A 
licensee  upon  the  premises  of  a  railway  corporation  is  one  who,  being 
neither  a  passenger,  servant,  nor  trespasser,  nor  standing  in  any  con- 
tractual relations  to  the  corporation,  is  permitted  by  it  to  come  upon 
the  premises  for  his  own  interest,  convenience,  or  gratification:  Wool- 
wine  V.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  329;  32  Am.  St.  Rep.  859. 
On  the  other  hand,  the  owner  of  premises  must  keep  them  safe  for  those 
who  come  there  bv  his  invitation,  express  or  implied:  Sweeny  v.  Old 
Colony  etc.  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644.  The  distinction 
between  an  invitation  and  a  license  to  go  upon  the  premises  of  another 
fippears  to  be  that  the  former  is  inferred  where  there  is  a  common  in- 
terest or  mutual  advantage,  and  the  latter,  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  rorpon  using  it:  Benson  v.  Baltimore  Traction 
Co.,  77  Md. 535;  39  Am.  St.  Rep.  436.  A  railroad  company  which  allows 
the  public  habitually  to  use  a  private  crossing  of  its  tracks  cannot  use 
active  force  against  a  person  or  vehicle  crossing  under  a  license,  express 
or  implied:  See  monographic  note  to  Redigan  v.  Boston  etc.  R.  R.,  155 
Maps.  44;  31  Am.  St.  Rep.  520,  on  owner's  liability  to  persons  coming 
on  his  premises. 

APPEAL-REVIEW  OF  FINDINGS.— A  finding  of  fact  made  by  a 
jury  or  trial  judge  will  not  be  disturbed  by  the  appellate  court,  if  it  is 
fuj)ported  by  competent  evidence:  Edwards  v.  Reid,  39  Neb.  645:  42 
Am.  St.  Rep.  607. 


CASES 

SUPREME   COURT 

or 

ILLINOIS. 


Campbell  v.  People. 

[159  Illinois,  9.] 

CRIMINAL  LAW.— THE  CORPUS  DELICTI  IN  MURDER 
consists  of  two  elements,  viz:  the  death  and  the  criminal  agency  of 
another  in  causing  it. 

CORPUS  DELICTI.— CIRCUMSTANTIAL  EVIDENCE  may 
be  sufficient  to  establish  the  fact  of  death  in  prosecutions  for  mur- 
der, as  well  as  all  the  other  elements  of  corpus  delicti. 

THE  TESTIMONY  OF  AN  ACCOMPLICE,  though  uncorrob- 
orated, may  be  suflicieut  to  sustain  a  conviction  for  murder,  but. 
In  such  cases,  the  trial  court  should  proceed  with  the  greatest  cau- 
tion. 

THE  TESTIMONY  OF  AN  ACCOMPLICE  is  not  sufficient  to 
sustain  a  conviction  for  the  alle;,'ed  murder  of  her  child,  if  it  appears 
that  she  is  an  ij^noraut  and  depraved  woman,  having  no  conception 
of  the  nature  of  an  oath  or  of  the  punishuicut  to  which  she  might 
be  subjected  for  testifying  falsely,  that  she  was  herself  accused 
of  the  luiirder,  that  she  f«'lt  aggrieved  by  the  marriage  of  the  defend- 
ant to  another,  and  tliat  fhe  had  made  sUiteincuts  out  of  court  in- 
consistent with  the  defendant's  guilt,  and  had,  in  her  testimony, 
been  contradicted  in  some  respects  by  several  other  witnesses. 

Indictment  and  prosecution  of  John  Campbell  and  Nancy 
Cook  for  ilie  murder  of  her  infant  child.  She  testified  thait  she 
liad  bocome  pre<j;nflnt  by  the  dofondanr,  and  that,  on  threatening 
him  with  lej^al  prosecution,  he  had  told  her  that  if  she  would 
not  pester  him  when  the  child  was  bora,  she  should  not  be  both- 
ered with  it;  that  when  it  was  bom  he  came  into  the  room,  raised 
up  the  bed  covtrinp,  and  took  the  child  away,  and  that  she  had 
never  heard  of  it  afien\'ard.  The  other  testimony  is  sufficiently 
apparent  from  the  opinion  of  the  court.  The  defendant,  hav- 
ing been  convicted,  prosecuted  a  writ  of  error. 
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T,  B.  Steele,  for  the  plaintiff  in  error. 

Maurice  T.  Moloney,  attorney  general,  T.  J.  Scofield,  and  M.  L. 
K'ewell,  of  counsel,  and  Isaac  H.  Webb,  state's  attorney,  for  the 
people. 

*®  CARTEE,  J.  As  ^dll  be  seen  from  the  statement  of  the 
case,  no  direct  or  positive  evidence  was  produced  showing  thajt 
the  child  of  Nancy  Cook  was  dead,  or,  if  dead,  that  its  death  wa-i 
caused  by  the  criminal  agency  of  plaintiff  in  error.  If  Nancy 
Cook's  testimony  be  taken  as  true,  the  child,  though  of  prema- 
ture birth,  was  born  alive.  She  t&stified  that  she  felt  it  move 
and  heard  it  cry;  that  it  moved  again  when  plaintiff  in  error  cut 
the  cord.  Whether  it  survived  that  operation  or  not  the  evi- 
dence is  silent.  But  she  testified  that  he  was  the  father  of  the 
child,  and  had.  told  her  that  if  she  would  not  pester  him  he  would 
take  the  child  where  she  would  never  be  bothered  with  it  or  see 
it  again;  that  he  cut  the  cord  and  wrapped  the  child  in  the  piece 
of  quilt  on  which  it  was  born,  took  it  away,  carried  it  out  of 
doors  betw^een  10  and  11  o'clock  at  *^  night,  and  returned  in 
flbout  half  an  hour  aftenvard  without  it;  that  she  never  saw  the 
child  when  it  was  bom,  nor  had  s'he  seen  it  since;  that  she  did 
not  know  what  he  did  with  it,  nor  whether  it  was  dead  or  alive; 
thait  he  never  gave  any  account  of  it;  that  she  had  no  conversa- 
tion with  him  about  it,  and  could  never  get  a  secret  talk  with 
him  afterward.  Search  was  afterward  made  about  the  premises, 
by  others,  but  no  trace  of  the  child  or  of  its  remains  was  ever 
found.  As  a  witness  in  his  own  behalf,  he  denied  all  of  the 
incriminating  testimony  given  by  her,  and  his  testimony  was,  in 
some  of  its  most  material  parts,  corroborated  by  the  testimony 
of  other  witnesses.  But  the  weight  of  the  evidence  will  be  dis- 
cussed at  another  place. 

Counsel  for  plaintiff  in  error  contends,  in  the  first  place,  that 
if  it  be  taken  as  true  that  the  accused  did  all  that  the  prosecut- 
ing witness  testified  that  he  did  do,  the  conviction  must  fail  for 
lack  of  sufficient  proof  of  the  corpus  delicti.  It  has^  been  said 
that  in  murder  the  corpus  delicti  consists  of  two  elements,  viz., 
the  fact  of  death,  and  the  criminal  agency  of  another  as  the  cause 
of  the  death:  Ruloff  v.  People,  18  N.  Y.  179;  4  Am.  &  Eng. 
Ency.  of  Law,  309.  Counsel  concedes  that  the  identity  of  the 
deceased  and  of  the  accused  may  be  proved  by  circumstantial 
evidence,  or  that,  when  the  fact  of  the  death  of  the  person  al- 
leged to  have  been  murdered  is  properly  established,  the  crim- 
inal agency  of  the  accused  may  be  shown  by  any  competent  evi- 
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dence,  whether  direct  or  circumstantial,  but  it  is  insisted  that 
the  fact  of  death  must  be  established  by  direct  or  positive  evi- 
dence, and  cannot  be  established  by  indirect  or  circumstantial 
evidence.  It  is  contended  that  this  was  the  rule  at  oommon 
law,  and  is  therefore  the  rule  in  this  state.  It  is  conceded  on 
behalf  of  the  people  that  this  was  the  general  rule  at  common 
law,  but  it  is  insisted  that  the  rule  was  subject  to  exceptions, 
and  that  the  rule  itself  has  been  modified  and  changed  by  the 
later  authorities,  and  that  now,  by  the  great  weight  of  modern  *® 
authority,  it  is  eBtablished  that  the  corpus  delicti  may  be  proved 
like  any  other  fact — by  presumptive  or  circumstantial  evidence. 

Lord  Hale  said:  *T  would  never  convict  any  person  of  murder 
or  manslaughter  unless  the  fact  were  proved  to  be  done,  or,  at  [ 
least,  the  body  found  doad,  for  the  sake  of  two  cases — one  men-  j 
tioned  in  my  Lord  Coke's  Pleas  of  the  Crown,  chapter  104,  page ' 
232,  a  Warwickshire  case;  another  that  happened  in  my  remem-  [ 
brance  in  Staffordshire,  where  A  was  long  missing,  and  upon 
strong  presumptions  B  was  supposed  to  have  murxlered  and  to 
have  consumed  him  to  ashes  in  an  oven  that  he  should  not  be 
found,  whereupon  B  was  indic4:ed  and  convicted  and  executed, 
and  within  one  year  after  A  returned,  being  indeed  sent  beyond 
sea  by  B  against  his  will;  and  so,  though  B  justly  deserved  death, 
yet  he  was  really  not  guilty  of  that  offense  for  which  he  suffered:** 
2  Hale's  Pleas  of  the  Crown,  290. 

Lord  Stowell,  in  Evans  v.  Evans,  1  Hagg.  Const.  105,  said: 
"When  a  criminal  fact  is  ascertained,  presumptive  proof  may  be 
taken  to  show  who  did  it — to  fix  the  criminal — having  there  an 
actual  corpus  delicti;  but  to  take  presumptions  in  order  to  swell 
an  equivocal  and  ambiguous  fact  into  a  criminal  fact  would,  I 
take  it,  be  an  entire  misapprehension  of  the  doctrine  of  presump- 
tions." 

In  Regina  v.  Hopkins,  8  Car.  &  P.  591,  a  young  woman  was  in- 
dicted for  the  murder  of  her  bastard  child,  alleged  in  some  of  the 
counts  by  drowning,  in  others  by  puffocation.  The  child  had 
been  put  to  nurse  after  its  birth,  and  at  the  age  of  sixteen  days 
phe  took  it,  as  she  said,  to  take  to  her  father,  who  lived  on  the 
bank  of  the  river  W3'e.  She  was  seen  with  the  child  as  late  as 
6  o'clock  in  the  evening  of  April  8th,  but  between  8  and  9  o'clock 
she  arrived  at  her  father's  without  the  child.  The  body  of  a 
child  was  found  in  the  river  Wye,  but  did  not  correspond  with 
the  description  of  the  child  in  question,  ond  was  found  not  to  b« 
the  same.  Ix)rd  Abinger,  C.  B.,  instructed  the  jury  that  the  pris- 
oner could  not  be  called  '^  upon  by  law  to  account  for  the  child. 
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or  to  say  where  it  was,  unless  there  was  evidence  to  show  that  it 
was  actually  dead. 

Many  other  early  cases  are  reported  sustaining  the  rule  con- 
tended for  by  plaintiff  in  error.  In  Ruloff  v.  People,  18  N.  Y. 
179  (decided  by  the  New  York  court  of  appeals  in  1858),  the 
court  reviewed  the  authorities  on  this  subject,  and  came  to  the 
conclusion,  with  one  judge  dissenting,  that  there  could  be  no 
conviction  of  murder,  unless  there  was  direct  proof,  either  of  the 
death,  as  by  the  finding  and  identification  of  the  body,  or  of 
criminal  violence  adequate  to  produce  death,  and  exerted  in  such 
a  manner  as  to  account  for  the  disappearance  of  the  body; 
tliat  when  the  death  is  proved  by  direct  evidence  the  criminal 
agency  of  the  accused  in  producing  death  may  be  established 
by  circumstantial  evidence.  This,  it  was  there  held,  was  the 
rule  at  common  law,  and  it  was  adhered  to  in  New  Y'orlc  by  the 
courts  until,  at  a  later  period,  a  statute  was  enacted  which  pro- 
hibited a  conviction,  "unless  the  death  of  the  pereon  alleged  to 
have  been  killed,  and  the  fact  of  the  killing  by  the  defendant, 
as  alleged,  are  each  established  as  independent  facts,  the  for- 
mer by  direct  proof  and  the  latter  beyond  a  reasonable  doubt." 
And  in  People  v.  Palmer,  109  N.  Y.  110,  4  Am.  I?t.  Rep.  423,  it 
was  held  that  the  statute  was  simply  declaratory  of  the  common 
law,  and  that  it  was  not  intended  by  the  statute  to  so  change 
the  rule  as  it  existed  at  common  law  as  to  require  that  the  iden- 
tity of  the  deceased  should  also  be  proved  by  direct  evidence  only. 
In  the  opinion  of  the  court  in  that  case,  to  show  that  it  wa?,  not 
intended  by  the  statute  to  limit  the  proof  of  the  identity  of  the 
deceased  to  direct  evidence,  it  was  said,  in  argument,  thait  "a 
murderer  may  always  escape  if  only  he  shall  so  mutilate  the  body 
of  his  victim  as  to  make  identification  by  direct  evidence  impos- 
sible, or  shall  so  effectually  conceal  it  that  discovery  is  dela)'-ed 
until  decomposition  has  taken  away  the  possibility  of  personal 
recognition;  and  it  will  follow  ^^  that  the  tenderness  of  the 
Penal  Code  has  opened  a  door  of  escape  to  that  brutal  courage 
which  can  mangle  and  bum  the  lifeless  body,  and  has  put  a  pre- 
mium upon,  and  offered  a  reward  for,  that  species  of  atrocity.** 
This  argument  would  seem  to  be  equally  as  forcible  against  the 
supposed  rule  that  the  fact  of  death  can  be  proved  only  by  direct 
evidence. 

We  are  satisfied  that  the  strict  rule  contended  for  by  plaintiff 
in  error  has  been  modified  by  many  authorities,  and  that  the 
weight  of  authority  no^v  is,  that  all  of  the  elements  of  the  corpus 
delicti  may  be  proved  by  presumptive  or  circumstantial  evidence. 
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It  was  said  by  Jeremy  Bentham,  that  "were  it  not  so,  a  murderer, 
to  secure  himself  with  impunity,  would  have  no  more  to  do 
but  to  consume  or  decompose  the  body  by  fire,  by  lime,  or  by 
any  other  of  the  known  chemical  menstrua,  or  to  sink  it  in  an 
unfathomable  part  of  the  sea":  3  Smith  on  Judicial  Evidence, 
234.  In  King  v.  Burdett,  4  Barn.  &  Aid.  95,  6  Eng.  Com.  L.  358, 
Best,  J.,  said,  in  speaking  of  circumstantial  evidence:  *njntil  it 
pleases  Providence  to  give  us  means,  beyond  those  our  present 
facilities  afford,  of  knowing  things  done  in  secret,  we  nm?t  act 
on  presumptive  proof,  or  leave  the  \^'orst  crimes  unpunished. 
I  admit,  wbere  presumption  is  attempted  to  be  received  as  to 
the  corpus  delicti,  that  it  ought  to  be  strong  and  cogent":  See, 
also,  Wills  on  Circumstantial  Evidence.  In  a  copious  note  to 
Rippey  v.  Miller,  G2  Am.  Dec.  177,  Freeman  says:  "But  while  it 
is  established  that  the  death  of  the  person  whom  it  is  charged 
the  prisoner  has  killed  may  be  proved  by  circumstantial  evidence, 
it  is  everywhere  held  to  be  necessary  to  prove  this  fact  by  the 
most  convincing  evidence  that  the  nature  of  the  case  will  admit 
of.  In  Smith  v.  Commonwealth,  21  Gratt.  809,  it  was  decided 
that  the  death  of  the  person  charged  to  have  been  murdered 
must  be  proved  by  the  most  cogent  and  irrefutable  evidence." 
And  he  there  further  says:  "To  require  the  discovery  of  the 
body  in  every  case  would  ^*  seriously  interfere  with  the  admin- 
istration of  justice.  It  is,  therefore,  clearly  settled  that  the  fact 
of  death  may  be  inferred  from  such  strong  and  unequivocal  cir- 
cumstantial evidence  as  renders  it  morally  certain  and  leaves  no 
room  for  reasonable  doubt":  Eippey  v.  Miller,  C2  Am.  Dec.  177, 
note  184.  See.  also,  to  the  snmc  cfTed;,  Stale  v.  Williams,  7  Jones, 
44G;  78  Am.  Dec.  248.  In  an  clalwrate  note  to  this  case,  in 
which  many  cases  are  cited,  at  page  253,  it  is  said:  "Direct  and 

positive  evidence  is  unneessary  to  prove  the  corpus  delicti 

It  may  be  proved  by  circumstantial  evidence,  if  it  be  strong  and 
cogent,  and  leave  no  room  for  reasonable  doubt  ....  This 
rule  is  now  clearly  established,  and  it  would  be  unreasonable  to 
nhvavs  require  dinvt  and  pa-itive  evidence.  Crimes,  especially 
"thofse  of  the  worst  kind,  are  naturally  committ^ed  at  chosm  timers, 
in  darkness  and  secrecy.  Human  tribunals  must,  therefore,  act 
upon  such  indications  as  the  circumstances  of  the  case  present 
or  admit,  or  society  must  be  broken  up.  The  case?  just  cited 
show  that  the  jury  nviy  find  a  verdict  of  guilty  upon  circumstan- 
tial evidence,  and  that  the  corpus  delicH  may  be  proved  by  such 
evidence,  as  well  as  any  other  part  of  the  rai^c,  and  that  this 
rule  applies  in  cases  of  murder  and  manslaughter  as  well  as  in  all 
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other  crimes.'*  And  at  page  257  it  is  further  said:  ''But  of  the 
various  forms  of  criminal  homicide,  that  of  infanticide  (by  which 
is  popularly  understood  the  murder  of  a  recently  horn  infant 
for  the  purpose  of  concealing  its  birth)  perhaps  presents  the 
greatest  difficulties  in  the  establishment  of  the  corpus  delicti. 
No  universal  and  invariable  rule  can  be  laid  down  with  respect 
to  it.  Each  case  must  depend  upon  its  own  peculiar  circum- 
stan.<?es,  and,  as  in  all  other  cases,  the  corpus  delicti  must  be 
proved  by  the  best  evidence  which  is  capable  of  being  adduced, 
and  such  an  amount  and  combination  of  relevant  facts,  whether 
direct  or  circumstantial,  as  establish  the  imputed  guilt  to  a  moral 
*^  certainty,  and  to  tlie  exclusion  of  every  other  reasonable  hy- 
pothesis.*' 

To  this  general  statement  of  the  law  we  assent.  So  strict  a 
rule  as  contended  for  by  plaintiff  in  error  would,  as  pointed  out 
by  many  authorities,  operate,  and  especially  in  cases  of  infanti- 
cide, to  completely  shield  the  criminal  from  punishment  for  the 
most  atrocious  crimes.  The  complete  destruction  of  the  body  of 
a  newly  bom  infant  might  not  be  difficult.  To  say  that  in  such 
a  case,  while  every  one  Avould  admit  that  the  body  could  be  com- 
pletely destroyed  by  animals,  by  fire,  or  other  destructive  agen- 
cies, circumstantial  evidence,  though  of  the  most  cogent  and  con- 
vincing character,  would  not  be  admissible  to  show  the  fact  of 
death,  as  well  as  the  criminal  agency  of  the  accused  in  producing 
it,  would  be  to  say  that  there  is  a  class  of  the  most  atrocious 
crimes,  which,  when  committed  in  secret,  as  most  crimes  usually 
are,  and  by  persons  of  sufficient  capacity  and  skill  to  destroy  the 
body,  must  go  unpunished,  because  the  law  has  closed  all  avenues 
but  one  leading  to  detection,  and  has  permitted  the  criminal 
himself  to  close  that  one.  "We  are  not  prepared  to  so  hold.  It 
is,  however,  familiar  law,  and  frequently  recognized  by  this  court, 
that  extrajudicial  confessions  of  the  commission  of  crime,  where 
such  confessions  are  relied  upon  to  establish  guilt,  are  not  suffi- 
cient to  authorize  a  Judgment  of  conviction  without  other  suffi- 
cient proof  of  the  corpus  delicti,  but  that  the  corpus  delicti  should 
first  be  othenvise  established,  not,  however,  necessarily  by  direct 
evidence  only:  Andrews  v.  People,  117  111.  195;  Williams  v.  Peo- 
ple, 101  111.  382;  South  v.  People,  98  111.  261;  May  v.  People,  92 
111.  343;  Bergen  v.  People,  17  111.  426;  65  Am.  Dec.  676;  Gray  v. 
Commonwealth,  101  Pa.  St.  380;  47  Am.  Eep.  733;  State  v.  Ger- 
mam,  54  Mo.  526;  14  Am.  Rep.  481. 

It  is  undoubtedly  true  that  where  there  is  no  direct  or  posi- 
tive evidence  of  the  death  of  the  person  who  is  charged  to  have 
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beem  murdered,  great  caution  should  be  observed  in  acting  upon 
presumptive  or  circumstantial  **  evidence;  but  that  the  fact  of 
death  may  be  so  proved,  when  it  is  the  beet  evidence  obtainable, 
we  have  no  doubt  It  would  unnecessarily  extend  the  length 
of  this  opinion  to  review  the  authorities  at  lonorth,  ilauy  of 
them  will  be  found  cited  in  the  notes  to  the  following  cases: 
State  T.  Williams,  78  Am.  Dec.  248,  and  Kippey  v.  Miller,  62  Am. 
Dec.  177.  See,  also,  4  Am.  &  Eng.  Ency.  of  Iaw,  309,  and  notes; 
9  Am.  &  Eng.  Ency.  of  Law,  728;  Burrill  on  Circumstantial  Evi- 
dence, G80;  Kerr  on  Law  of  Homicide,  539;  Wills  on  Circumsitan- 
lial  Evidence.  179;  Wharton  on  Oriminnl  I-^-idence.  sec.  3"3o,  ct 
seq;  United  States  v.  Gibert,  2  Sum.  19;  State  v.  Keeler,  28  Iowa, 
551;  Johnson  v.  Commonwealth,  81  Ky.  325;  Stocking  v.  State, 
7  Ind.  326;  McCollough  v.  State,  48  Ind.  109;  Lancaster  v.  State, 
91  Tenn.  267;  Gray  v.  Commonwealth,  101  Pa.  St.  380;  47  Am. 
Rep.  733. 

We  have  examined  the  record  with  much  care,  and  cannot  find 
that  the  trial  court  committed  any  error  in  the  admission  and  ex- 
clufdon  of  evidence,  or  in  giving  or  refusing  instructions  to  the 
jury.  Complaint  is  made  by  plaintiff  in  error  of  the  ruling  of 
the  court  respecting  the  instructions,  but  we  find  no  error  in  this 
respect  The  instructions  applicable  to  both  sides  of  the  case 
were  full,  and  unusually  free  from  error. 

The  only  question  remaining  to  be  considered  is,  whether  or 
not  the  evidence  is  sufficient  to  sustain  the  judgment  While  it 
is  the  province  of  the  jury  to  dotomiine  what  weight  should  be 
given  to  the  testimony,  and  whether  or  not  the  testimony  of 
any  particular  witness  should  be  believed  or  not,  and  while  the 
trial  judge  and  the  jury  have  better  facilities  for  coming  to  a  cor- 
rect conclusion  upon  all  such  questions  than  we  possess,  still,  the 
respon'ubili'ty  is  at  last  cast  upon  this  court,  when  the  question 
is  presented,  as  it  is  here,  to  determine  whether  or  not  the  evi- 
dence contained  in  the  record  is  sufficient  to  suppurt  the  judg- 
ment of  conviction.  The  record  contains  but  little  circumstan- 
tial evidence  tending  to  establish  the  guilt  of  plaintiff  in 
error.  The  facts  and  circumstances  proved,  independently  of 
the  direct  testimony  ***  given  by  Nancy  Cook,  were  as  consist- 
ent with  the  theory  that  the  child,  whether  dead  or  alive,  was 
disposed  of  by  her  as  that  it  wus  murdered  by  him  with  her  con- 
sent and  connivance,  so  that,  at  la^t,  the  conviction  must  stand  or 
fall  upon  her  own  uncorroborated  testimony.  When  she  testi- 
fied fthe  was  in  jail,  jointly  indicted  with  him  for  the  alloijod 
murder.    By  her  own  testimony  she  was  a  willing  accomplice. 
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It  is  true  that  judgments  of  conviotion  of  crime  may  be  properly 
based  upon  the  uncorroborated  testimony  of  an  accomplice,  and 
this  court  has  frequently  so  held;  but  it  has  always  been  said 
that,  in  such  cases,  trial  courts  slhould  proceed  with  the  greatest 
caution:  Hoyt  v.  People,  140  111.  588;  Friedberg  v.  People,  103 
111.  160;  Earll  v.  People,  73  111.  329;  Cross  v.  People,  47  111.  152; 
95  Am.  Dec.  474;  Gray  v.  People,  26  111.  344;  Collins  v.  People, 
98  111.  584;  38  Am.  Pep.  105. 

In  Hoyt  V.  People,  140  111.  588,  595,  Mr.  Justice  Scholfield 
said:  "But  the  authorities  agree,  and  common  sense  teaches, 
that  such  evidence  is  liable  to  grave  suspicion,  and  should  be 
acted  upon  with  the  utmost  caution,  for  otherwise  the  life  or 
liberty  of  the  best  citizen  might  be  taken  away  on  the  accusa- 
tion of  the  real  criminal,  made  either  to  shield  himself  from  pun- 
ishment, or  to  gratify  his  malice." 

It  will  be  noticed  that,  in  the  great  majority  of  the  cases  where 
this  question  has  arisen  for  discussion,  the  testimony  of  the  aC' 
complice  was  corroborated  by  other  evidence,  direct  or  circum- 
stantial. Still,  it  is  undoubtedly  the  i*ule  in  this  state,  as  stated 
in  Eider  v.  People,  110  111.  11,  that  "whatever  the  law  may  be  in 
other  states  with  respect  to  the  right  of  a  jury  to  convict  upon 
the  uncorroborated  testimony  of  an  accomplice,  it  is  well  settled 
the  right  exists  here,  and  convictions  upon  such  testimony  will 
not  be  disturbed  by  this  court  on  that  ground  alone."  In  addi- 
tion, however,  to  the  suspicion  which  must  attend  the  testimony 
of  an  accomplice,  it  is,  of  course,  to  be  subjected  to  the  same 
tests  which  are  applied  ^"^  to  determine  the  reliability  and  force 
of  the  testimony  of  other  witnesses.  In  the  case  at  bar,  the 
accomplice,  upon  whose  unsupported  testimony  the  plaintiff  in 
error  was  convicted  of  the  murder  of  her  newly  born  babe,  waa 
an  ignorant  and  depraved  woman,  who  did  not  know  the  nature 
of  an  oath,  and  had  no  conception  of  any  punishment  to  which 
she  would  subject  herself  for  testifying  falsely.  It  is  evident 
from  the  testimony  that  She  felt  that  she  had  been  greatly 
wronged  by  the  marriage  of  the  plaintiff  in  error,  and  was  ex- 
ceedingly jealous  of  his  wife,  whom  she  accused  of  trotting  back 
and  forth  carrying  stories  to  her  mother,  and  of  being  the  cause  of 
all  the  trouble.  At  a  time  previous  to  her  trial,  she  had  been 
arrested,  on  the  complaint  of  the  wife  of  plaintiff  in  error,  for 
concealing  the  death  of  her  bastard  child,  and  on  the  examination 
testified  as  a  witness  in  her  own  behalf,  but  did  not,  in  such  testi- 
mony, in  any  way  implicate  plaintiff  in  error  in  the  disappear- 
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anoe  of  her  child.  She  had  told  Thomas  Campbell,  a  witness  for 
the  defendant  (if  he  is  to  be  believed),  that  the  child  was  bom  as 
dead  as  a  stick  of  wood,  and  that  if  John  and  his  wife  testified 
that  it  was  bom  alive  they  would  swear  to  a  lie;  that  it  was  only 
a  little  wad  of  something,  and  had  no  life.  She  complained  to 
this  witness  that  plaintilT  in  error  had  prevented  her  from  get- 
ting bond  and  being  released  from  custody.  Monroe  Crouch, 
the  ofl&oer  who  arrested  her,  testified  that  as  he  remembered  her 
statements  to  him,  she  said  the  child  came  dead.  She  stated, 
when  on  the  stand,  that  she  understood,  from  what  had  been  said 
to  her  or  in  her  presence,  that  if  she  testified  for  the  people  her 
testimony  would  not  be  used  against  her,  and  that  she  would  be 
protected;  that  she  testified  with  that  understanding.  We  think  it 
clear  that  this  woman  had  the  strongest  motives  that  could  oper- 
ate upon  the  human  mind  to  so  testify  as  to  inculpate  the  plain- 
tiff in  error  and  exculpate  herself — to  obtain  her  own  release 
and  freedom  from  punishment,  *^  and  at  the  same  time  strike  a 
blow  at  those  whom  she  thought  had  wronged  her. 

It  may,  however,  be  said  that  this  was  a  question  for  the  jury — 
that  it  was  for  them  to  say  whether  the  witness  was  worthy  of 
belief  or  not;  and  that  this  court,  in  accordance  with  uniform 
precedents,  will  not  interfere  in  such  a  case  to  set  aside  the  ver- 
dict of  the  jury.  In  this  case,  however,  the  attendant  circum- 
stances, \^ath  so  many  persons  in  such  close  proximity,  as  testi- 
fied to  by  her,  tended  to  weaken  such  force  as  her  testimony 
might  otherwise  have.  Besides,  other  witnesses,  including  plain- 
tiff in  error,  gave  testimony  contradicting  the  testimony  of  the 
prosecutrix  as  to  what  he  did  on  the  night  in  question,  which  tes- 
timony, if  true,  left  no  evidence  upon  which  a  verdict  of  guilty 
could  be  sustained.  The  evidence  showed  that  while  she  made 
contradictory  statements  in  and  out  of  court,  the  defendant  told 
the  same  story  from  the  beginning.  There  is  doubtless  a  pos- 
sibility of  his  guilt,  but  we  are  constrained  to  say  that  the  evi- 
dence is  insufTieient  to  establish  his  guilt  beyond  a  reasonable 
doubt  We  think  it  would  be  establishing  a  precedent  fraught 
with  much  danger  to  sustain  this  judgment  upon  the  evidence  set 
out  in  this  record.  Upon  anotlier  trial,  other  facts  and  drcum- 
stances  may  possibly  be  shown  which  may  tend  to  dissipate  the 
doubts  which  must  arise  in  any  candid  mind  upon  reading  the 
evidence  as  now  presented. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cauAO 
remanded  to  that  court. 
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CORPUS  DELICTI— OF  WHAT  CONSISTS. —  The  corpue  delicti 
consists  not  merely  of  an  objective  crime,  but  also  of  the  defendant's 
agency  in  the  crime:  Harris  v.  State,  28  Tex  App.  308;  19  Am.  St.  Rep. 
837 ;  Willard  v.  State,  27  Tex.  App.  386 ;  11  Am.  St.  Rep.  197,  and  note. 
See,  also,  extended  note  to  State  v.  Williams,  78  Am.  Dec.  252. 

CORPUS  DELICTI  — CIRCUMSTANTIAL  EVIDENCE  TO  ES- 
TABLISH.—The  corpus  delicti  may  be  proved  by  circumstantial  evi- 
dence, but  it  must  be  strong  and  cogent:  State  v.  Williams,  7  Jones, 
446;  78  Am.  Dec.  248,  and  extended  note.  The  corpus  delicti  may  be 
proved  by  circumstantial  evidence,  if  satisfactory  to  the  understanding 
and  conscience  of  the  jury  beyond  a  reasonable  doubt:  Willard  v.  State, 
11  Am.  St.  Rep.  197,  and  note.  See,  also,  the  note  to  People  v.  Palmer, 
4  Am.  St.  Rep.  431. 

ACCOMPLICES— CONVICTION  ON  UNCORROBORATED  TES- 
TIMONY OF. — A  legal  conviction  may  be  had  upon  the  uncorroborated 
testimony  of  an  accomplice:  Cross  v.  People,  47  111.  152;  95  Am.  Dec. 
474;  State  v.  Holland,  83  N.  C.  624;  35  Am.  Rep.  587,  and  note;  Dunn 
V.  People,  29  N.  Y.  523;  86  Am.  Dec.  319,  and  note;  State  v.  Stebbins, 
29  Conn.  483;  79  Am.  Dec.  223,  and  note.  Contra,  Blakely  v.  State, 
24  Tex.  App.  616;  5  Am.  St.  Rep.  912,  and  note;  Ray  v.  State,  1 
G.  Greene,  316;  48  Am.  Dec.  379,  and  note. 


CHiCAao    &  Alton    Railroad  Company  v,  Davis. 

[159  Illinois,  53.] 

COURTS  —  JURISDICTION  OF  — APPELLATE  PROCE- 
DURE.—If  the  amount  involved  in  an  action  w^as  greater  than  one 
thousand  dollars,  and  an  appeal  was  taken  to  the  appellate  court, 
where  the  judgment  was  reduced  below  that  sum,  and  an  appeal 
is  then  taken  by  the  appellant  to  the  supreme  court,  the  latter  has 
jurisdiction  though  the  decision  of  tiie  appellate  court  has  reduced 
the  amount  in  controversy  to  a  sum  less  than  one  thousand  dollars. 

A  CARRIER'S  DUTY  INCLUDES  THE  FURNISHING  OF 
A  GOOD  AND  SUFFICIENT  VEHICLE  in  which  to  transport 
articles  which  it  undertakes  to  carry. 

A  CARRIER  FURNISHING  A  DEFECTIVE  REFRIGER- 
ATOR CAR  whereby  property  shipped  therein  becomes  heated  and 
spoilt,  is  answerable  to  the  shipper  for  the  resulting  damages. 

A  CARRIER  IS  NOT  RELIEVED  FROM  LIABILITY  FOR 
DAMAGES  RESULTING  FROM  FURNISHING  A  DEFECTIVE 
REFRIGERATOR  CAR,  by  the  fact  that  the  person  of  whom  the 
shipper  purchased  the  goods  shipped  had  undertaken  the  duty  of 
inspecting  such  car  and  had  been  negligent.  In  performing  such 
duty,  he  was  the  agent  of  the  carrier,  and  not  of  the  shipper. 

LIMITING  LIABILITY  BY  CONTRACT.— A  stipulation  In  a 
bill  of  lading  that  the  carrier  shall  not  be  answerable  for  decay  of 
perishable  articles,  or  injury  by  heat  or  frost,  does  not  relieve  it  from 
liability  for  its  own  negligence  in  furnishing  a  defective  re- 
frigerator car. 

A  BILL  OP  LADING  ASSUMING  TO  EXEMPT  A  CARRIER 
from  liability  does  not  accomplish  that  purpose,  unless  the  shipper 
accepted  the  bill  of  lading  understanding  and  assenting  to  the 
restrictions  contained  therein,  and  whether  he  did  so  Is  a  question 
of  fact 
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Lee  &  Hay,  for  the  appellant. 

Eastman  &  Schumacher,  for  the  appellee. 

■''  CAETER,  J.  This  was  an  action  on  the  case,  brought  by 
appellee,  against  appellant,  to  recover  damages  for  the  negligence 
of  tlie  latter  in  transporting  a  carload  of  green  hams  from  Kan- 
eas  City  to  Cincinnati,  whereby  they  were  injured.  The  amount 
claimed  in  the  declaration  was  fifteen  hundred  doUiirs.  The 
cause  was  tried  by  the  court  without  a  jury,  and  a  judgment  Av-as 
rendered  for  the  plaintiff  for  one  thousand  and  fifty-one  dollars 
and  forty-six  cents.  The  defendant  took  its  appeal  to  the  appel- 
late court,  where  it  was  held  that  as  to  certain  items,  amounting 
to  two  hundred  and  seventy-two  dollars  and  seventy-eight  cents, 
the  judgment  was  erroneoiLs,  the  damages  as  assessed  being  to 
tliat  amount  in  excess  of  tlie  damages  actually  sustained  by  the 
plaintiff,  and  the  plaintiff  haN-ing  remitted  such  excess,  the  judg- 
ment was  afTirmed  as  to  the  balance,  seven  hundred  and  seventy- 
eight  dollars  and  sixty-eight  cents.  The  defendant  then  took 
this  appeal  from  said  judgment  of  afTirmance. 

Appellee  has  entered  his  motion  here  to  dismiss  the  appeal 
on  the  ground  that  the  amount  involved  is  less  than  one  thou- 
sand dollars,  and  that  this  court  is  without  jurisdiction  to  enter- 
tain the  appeal.  The  motion  having  been  rt^served  to  the  final 
hearing,  it  will  now  be  first  disponed  of.  Tiie  question  arising 
on  tliis  motion  was  directly  involved  in  Gilmore  v.  Courtney,  158 
111.  432,  We  there  held  that,  the  amount  involved  on  the  appeal 
to  the  appellate  court  being  in  excess  of  one  thousand  dollars,  an 
appeal  lay  to  this  court,  notwithstanding  the  remittitur  in  the  ap- 
pellate court,  whereby  the  judgment  was  reduced  below  that 
amount  This  motion  must  be  controlled  by  that  decision,  and  it 
is,  therefore,  overruled. 

The  principal  act  of  negligence  complained  of,  and  which,  on 
this  appeal  must  be  taken  as  proved,  was,  that  the  refrigerator 
ear  furnished  by  appellant  in  which  to  transport  the  hams  was 
defective,  by  reason  of  having  a  strip  torn  from  the  inside  door, 
whereby  warm  air  from  the  outside  was  admitted,  melting  the 
ice  and  heating  the  hams,  so  that  they  were  in  part  spoiled  en 
route.  The  '^  order  for  the  hams  was  sent  by  appellee  from  Cin- 
cinnati to  Dunham,  Norris  &  Co.,  brokers  at  Kansas  City,  and 
called  for  a  carload  of  green  hams  of  the  Armour  Packing  Com- 
pany's hams,  Dunham,  Norris  &  Co.  placed  the  order  with  the 
Armour  Parkinjr  Company.  Appollnnf  fnrni<ibefl  the  rofrip-f^ra- 
toT  car,  and  undertook  to  transport  and  deliver  the  hams.    The 
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evid'Ciice  showed  that,  hy  the  course  of  business  "between  the 
packing  company  and  appellant,  appellant  inspected  its  own  cars 
in  all  respects,  except  as  to  their  sufficiency  as  refrigerator  cars. 
As  to  the  latter  feature,  the  inspection  was  by  the  Armour  Pack- 
ing Company.  The  defect  in  the  car  was  not  apparent  from  the 
outside,  but  would  readily  be  discovered  on  inspection.  It  was 
the  duty  of  the  carrier  to  provide  a  good  and  sufficient  vehicle 
in  which  to  carry  the  hams  (St.  Louis  etc.  Ry.  Co.  v.  Dorman,  72 
111.  504;  Indianapolis  etc.  Ey.  Co.  v.  Strain,  81  111.  504;  3  Am.  & 
Eng.  Ency.  of  Law,  16  a),  and  this  it  undertook  to  do.  It  could 
employ  such  agents  to  inspect  its  cars  as  it  saw  fit,  and  if,  by 
special  contract  or  by  its  course  of  business  between  itself  and 
the  packing  company,  it  relied  on  the  latter  to  inspect  the  refrig- 
erating qualities  of  its  cars,  that  was  a  matter  between  itself  and 
the  packing  company,  and  did  not  concern  appellee.  The  mere 
fact  that  appellee  purchased  the  hams  from  the  packing  com- 
pany did  not  relieve  the  appellant  from  its  duty  to  provide  a  safe 
and  suitable  car  in  which  to  transport  the  hams. 

The  rule  that,  in  making  the  contract  for  transportation,  the 
consignor  acts  as  the  agent  of  the  consignee,  would  not  apply 
in  this  case  to  the  question  under  discussion,  for  the  evidence 
tended  to  show,  and  it  must  be  taken  in  this  court  as  established, 
that  in  the  selection  and  inspeetion  of  the  car  the  packing  com- 
pany acted  as  the  agent  of  appellant,  and  not  of  appellee;  and 
as  the  loss  occurred  by  reason  of  a  defect  in  the  car,  and  not 
from  any  defective  or  improper  manner  of  loading  the  car,  *•* 
or  of  pacldng  the  hams  therein,  the  negligence  complained  of 
cannot  be  ascribed  to  appellee  or  his  agents,  so  that  the  case  is 
presented  of  the  injury  having  occurred  by  reason  of  the  negli- 
gence of  appellant  in  not  providing  a  safe  and  suitable  car  in 
which  to  transport  the  hams. 

To  the  ordinary  mind  liability  would  seem  to  follow  as  a  matter 
of  course.  But  it  is  claimed  that  appellant  limited  its  liability 
by  the  bill  of  lading,  which  provided  that  the  carrier  should  not 
be  liable  "for  decay  of  perishable  articles,  or  injury  by  heat  or 
frost."  This  provision  in  the  bill  of  lading  did  not  purport  to 
provide  against  the  liability  of  the  carrier  which  would  arise 
from  its  own  negligence  in  furnishing  a  defective  vehicle  for  car- 
riage. The  refrigerator  car  was  specially  intended  to  safely 
transport  articles  which  were,  in  their  nature,  perishable  from 
heat.  Appellant  undertook  to  furnish  snch  a  car  suitable  for 
the  transportation  of  such  articles,  and  it  could  not,  in  reason, 
be  contended  that  this  provision  was  intended  to  relieve  appel- 
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lant  from  its  duty  to  do  the  very  thing  which  it  was  otherwise 
bound  to  do,  and  without  which  the  property  would,  as 
it  well  knew,  be  destroyed  in  transit,  and  the  whole  purpose 
of  the  transportation  be  defeated.  Besides,  conceding  that  com- 
mon carriers  may,  by  contract,  limit  their  common-law  liability, 
as  we  have  held  in  many  cases  (see  Chicago  etc.  Ry.  Co.  t.  Chap- 
man, 133  111.  96,  23  Am.  St.  Eep.  587,  where  these  cases  are  re- 
viewed), still,  unless  the  shipper  accepted  the  bill  of  lading,  and 
understood  and  assented  to  the  provisions  restricting  the  carrier's 
liability,  he  would  not  be  bound  by  such  restrictive  provisions. 
And  whether  or  not  he  understood  and  assented  to  such  restric- 
tive provisions  in  the  bill  of  lading  is  a  question  of  fact,  and  is 
conclusively  found  against  appellant  by  the  judgment  of  the  ap- 
pellate court:  Chicago  etc.  Ey.  Co.  v.  Montfort,  60  111.  175,  and 
cases  there  cited;  Jilerchants'  etc.  Co.  v.  Joesting,  89  111.  152; 
Erie  etc.  Co.  v.  Dater,  91  111.  195;  33  Am.  Eep.  51. 

**  What  has  been  said  sufficiently  disposes  of  the  questions 
raised  by  counsel  respecting  the  propositions  of  law  held,  refused, 
or  modified  by  the  trial  court 

Finding  no  error  in  the  record  the  judgment  of  the  appellate 
court  will  be  affirmed. 


CARRIERS— DUTY    TO  FURNISH    PROPER    VEHICLE.— This 

?aeBtion  will  be  found  digcuRBeil  in  the  notes  to  the  following  cases: 
ngalla  v.  Bills,  43  Am.  Dec.  362;  Grand  Rapids  etc.  R.  R.  Co.  v. 
Huntley,  31  Am.  Rep.  324;  Hegenian  v.  Western  R.  R.  Corp.,  64  Am. 
Dec.  525;  Curtis  v.  Rochester  etc.  R.  R.  Co.,  75  Am.  Dec.  268. 

A  COMMON  CARRIER  CANNOT  STIPULATE  AGAINST  ITS 
OWN  NEGLIGENCE:  Note  to  Jones  v.  St.  Louis  etc.  Ry.  Co.,  46  Am. 
8t.  Rep.  519. 

CARRIERS— LIMITATION  OF  LIA  niLITY— ASSENT  OF  SHIP- 
PER.— Stipulations  in  a  bill  of  lading,  which  limit  or  exempt  a  carrier 
from  loss  or  damage  to  goods  unless  notice  thereof  is  given  within  a  cer- 
tain time,  are  not  effectual  without  proof  of  expreBs  assent  thereto  by 
the  shipper:  Central  R.  R.  Co.  v.  Hasselkus,  91  Ga.  382;  44  Am.  St. 
Rep.  37,  and  note.  See,  also,  the  extended  notes  to  Kirby  v.  Western 
Union  Tel.  Co.,  46  Am.  St.  Rep.  779,  aud  Kansas  City  etc.  R.  B.  Co.  T. 
Bodebaugb,  6  Am.  St.  Rep.  720. 


B.  S.  Green  Company  v.  Blodgbtt. 

[169  Illinois,  lfi9.] 
APPELLATE  PROCEDURE— WAIVER.— If,  from  the  record, 
ft  nppears  that  a  demurrer  to  a  replication  was  overruled,  and,  by 
RKreement  of  the  parties,  the  issues  Joined  were  submitted  to  the 
court  for  trial.  It  will  be  presumed  that.  If  any  error  occurred  lo 
the  action  of  the  court  on  the  demurrer,  lucb  error  wa«  waived. 
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A  CORPORATE  SEAL  IS  NOT  ESSENTIAL  to  the  validity 
of  a  written  contract  entered  into  by  a  corporation. 

CORPORATIONS,  POWERS  OF.— A  SUBSCRIPTION  of  a  sum 
of  money  by  a  corporation,  to  be  paid  on  the  location  of  a  post- 
office  on  a  lot  adjoining  that  on  which  its  business  was  conducted, 
is  not  ultra  vires,  where  It  is  engaged  In  manufacturing  and  dealing 
In  certain  articles  of  merchandise,  and  the  location  of  the  postoffice 
might  reasonably  be  expected  to  promote  its  business  and  enhance 
its  profits. 

Kerrick  &  Spencer,  for  the  appellant. 

John  E.  Pollock,  and  Pollock  &  Condon,  for  the  appellee. 

*''^  CAETER,  J.  This  was  an  action  in  assumpsit  upon  a 
writing  in  these  words: 

"Bloomington,  111.,  March  14,  1891. 

"We,  the  undersigned,  agree  to  pay  to  Charles  H.  Blodgett,  or 
order,  the  sum  set  opposite  our  respective  names,  within  thirty 
daj's  after  lots  nine  (9),  sixteen  (16),  seventeen  (17),  eighteen  (18), 
and  nineteen  (19),  proprietor's  subdivision  of  lots  one  (1)  to  six 
(6),  original  town  (now  city)  of  Bloomington,  in  McLean  county, 
Illinois,  are  definitely  accepted  as  a  site  for  the  posto£Bce  build- 
ing— ^if  not  paid  when  due,  the  sums  subscribed  to  bear  eight 
per  cent  per  annum  from  the  time  when  due:  B.  S.  Green  Com- 
pany, one  thousand  dollars  ($1,000),  without  interest;  H.  S. 
Swayne,  Agt.,  $1,500;  Dr.  H.  Schroeder,  $500;  S.  Livingston, 
$500;  Wolf  Griesheim,  $500." 

The  defendant  company  filed  three  pleas  to  the  declaration: 
1.  The  general  issue;  2.  Non  est  factum,  verified;  3.  No  con- 
sideration. The  plaintiff  replied  to  the  third  plea  that  "the  said 
contract  in  the  plaintiff's  declaration  mentioned  was  a  mutual 
subscription,  signed  by  the  various  parties  thereto  for  a  common 
object,  to  wit,  the  location  of  the  government  postoffice  building 
on  the  northwest  comer  of  Jefferson  and  East  streets,  in  the  city 
of  Bloomington.  And  plaintiff  avers  that  there  has  been,  since  the 
making  of  the  subscription,  a  large  expenditure  of  money  for  the 
purpose  of  accomplishing  the  object  for  which  said  subscription 
was  made,  to  wit,  the  location  of  the  government  building  as 
aforesaid."  ^''^  Defendant  demurred  to  this  replication,  and 
the  court  overruled  the  demurrer.  By  agreement  of  the  parties, 
the  case  was  tried  by  the  court  without  a  jury.  Judgment  was 
entered  for  plaintiff  for  one  thousand  and  eleven  dollars  and 
sixty-six  cents,  and  an  appeal  was  prosecuted  to  the  appellate 
court  for  the  third  district,  where  a  judgment  was  entered  re- 
versing the  judgment  of  the  trial  court  and  remanding  the  cause: 
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B.  S.  Green  Co.  v.  Blodgett,  45  111.  App.  180.  The  case  was 
redooketed  and  agrain  tried  "before  the  same  judpre  without  a  jury, 
further  evidence  being  introduced,  and  resulted  in  a  judgment 
m  favor  of  plaintiff  for  one  thousand  and  eighty-one  dollars  and 
twenty  cents,  and  defendant  appealed  to  the  appellate  court, 
where  the  judgment  was  affirmed:  B.  S.  Green  Co.  v.  Blodgett, 
55  111.  App.  556.  From  said  judgment  of  affirmance  this  appeal 
is  taken. 

All  questions  of  fact  must,  on  this  appeal,  he  taken  as  having 
been  conclusively  found  against  appellant,  and  hence  it  must  be 
taken  as  proved  that  it  authorized  its  president,  B.  S.  Green,  to 
execute  the  written  instrument  sued  on,  or  ratified  the  act  after 
the  instrument  was  executed.  There  are,  therefore,  but  three 
questions  for  us  to  consider:  1.  The  ruling  of  the  trial  court 
in  overruling  the  demurrer  to  the  replication  to  the  third  plea; 
2.  Whether  or  not  the  instrument  sued  on  failed  to  bind  the 
corporation  for  the  reason  that  the  corporate  seal  was  not  at- 
tached; and  3.  Whether  or  not  it  failed  to  bind  the  corporation 
for  the  reason  that  it  was  an  act  ultra  vires. 

As  to  the  first  question,  it  is  sufficient  to  say  that  it  must  he 
presumed,  from  the  record,  that  the  appellant  waived  its  right 
to  question  the  ruling  of  the  court  in  overruling  its  demurrer. 
The  recital  in  the  record  is:  "And  the  court  having  heard  said 
demurrer,  and  being  fully  advised  in  the  premises,  doth  consider 
the  same  overruled,  and  by  agreement  of  the  parties  hereto,  by 
their  attorneys,  the  issues  being  joined  are  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury."  Evidence  wa« 
then  adduced  under  the  replication  as  if  issue  of  fact  had  been 
joined.  The  record  is  silent  as  to  *''*  whether  the  appellant 
elected  to  abide  its  demurrer  or  to  answer  over,  but  we  think  the 
fair  inference  is,  that  the  parties  ti-eated  the  replication  as  hav- 
ing been  traversed.  Having  treated  the  issue  as  one  of  fact,  the 
error  of  the  trial  cour!,  if  any  there  was,  in  its  ruling  on  the 
issue  of  law  made  by  the  demurrer,  has  been  waived:  Strohm  v. 
Ilayoe,  70  111.  41,  and  cases  there  cited;  Lincoln  v.  Cook,  2  Scam. 
61;'Gardner  v.  Haynie,  42  111.  291;  Camp.  v.  Small,  44  111.  37. 

We  are  also  of  the  opinion  that,  if  the  corporation  had  the 
power  to  make  the  instrument  in  question,  it  "w^s  not  essential 
to  its  validity  to  have  the  corporate  seal  attached.  It  is  no  longer 
the  law  that  a  corporation  is  bound  by  its  contracts  only  when 
made  under  its  corporate  seal.  The  rule  now  is,  that  a  corpora- 
tion may  bind  itself,  in  a  matter  within  its  charter  powers,  by  a 
writing  not  under  seal  to  the  same  extent  as  an  individual  may: 
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Morawetz  on  Coirporatioiis,  sec.  338,  p.  320;  Cook  on  Stocks  and 
Stockholders,  sec.  721,  p.  1094;  Muscatine  Water  Co.  v.  Musca- 
tine Lumber  Co.,  85  Iowa,  112;  39  Am.  St.  Eep.  284;  Gottfried 
V.  Miller,  104  U.  S.  521;  4  Am.  &  Eng.  Ency.  of  Law,  242,  and 
cases  cited;  New  Athens  v.  Thomas,  82  111.  259;  Eacine  etc.  E.  E. 
€o.  V.  Farmers'  Loan  etc.  Co.,  49  111.  331;  95  Am.  Dec.  595;  Board 
■of  Education  v.  Groenebaum,  39  111.  609. 

We  are  also  inclined  to  hold  that,  in  making  the  subscrip- 
tion and  executing  the  instrument  sued  on,  appellant  did  not 
€xceed  its  corporate  powers.  It  was  a  corporation  organized 
under  the  general  laws  of  the  state,  for  the  purpose  of,  and  was 
■engaged  in,  manufacturing  and  dealing  in  saddlery,  hardware, 
leather,  shoe  findings,  and  vehicles.  Its  place  of  business  was 
in  a  building  which  it  owned  adjoining  the  postoflfice  site  on  th« 
Blodgett  lots.  Its  capital  stock  was  one  hundred  thousand  dol- 
lars, of  which  said  B.  S.  Green,  who  was  its  president,  treasurer. 
And  general  manager,  owned  eighty-nine  thousand  seven  hun- 
dred dollars,  his  brother,  Marshall  J.  Green,  a  clerk  and  secre- 
tary of  the  company,  ten  thousand  dollars,  and  the  attorney  of 
the  company  three  hundred  dollars.  The  board  of  directors 
■consisted  •^''^  of  these  three  pereons,  and  held  meetings  an- 
nually, only.  We  think  the  case  is  within  the  reasoning  em- 
ployed by  this  court  in  enforcing  a  similar  su1>scription  in 
Eichelieu  Hotel  Co.  v.  International  etc.  Co.,  140  111.  248,  33 
Am.  St.  Eep.  234,  and  we  are  disposed  to  agree  with  what  was 
eaid  on  this  question  by  Mr.  Justice  Boggs  in  the  decision  of 
the  case  at  bar  in  the  appellate  court,  as  follows: 

"The  location  of  the  postoffice  adjoining  the  place  of  business 
of  the  cfmipany  would  be  of  direct  financial  and  business  advan- 
tage and  benefit  to  it.  Many  persons —  indeed,  the  people  gener- 
ally— residing  in  the  city  and  the  vicinity,  would  thereby  be  caused 
to  pass  and  repass  the  company's  plaxje  of  business  frequently, 
and  would  naturally  have  their  attention  attracted  to  the  articles 
it  kept  for  sale,  and  to  the  fact  that  it  was  an  applicant  for  the 
patronage  of  all  who  desired,  or  might  have  need  of,  the  goods 
it  made  and  sold.  The  effect  would  be  to  bring  its  business 
and  the  line  of  trade  prominently  before  the  public,  to  increase 
the  number  of  its  customers  and  the  amount  of  its  sales,  and, 
consequently,  to  add  to  its  gains  and  profits.  It  would  serve  as 
an  advertisement  of  its  business,  and  add  to  the  volume  of  its 
trade,  as  would  advertisements  in  the  public  newspaper,  or  by 
way  of  handbills  distributed  among  the  people  through  the  post- 
office,  or  by  signs  painted  on  the  fences    or  otherwise  displayed 
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in  public  places.  It  is  believed  that  efforts  to  attract  public 
attention,  and  thus  secure  additional  trade,  have  become  a  legit- 
imate part  of  the  business  of  tradesmen  and  corporations  in 
nearly  all  lines  of  trade  and  business.  Large  sums  of  money 
are  devoted  to  this  purpose  annually  by  firms  and  managers  of 
corporations.  Such  outlays  are  now  r^arded  as  part  of  the 
legitimate  expenses  of  a  firm  or  corporation  engaged  in  selling 
wares  to  the  public,  as  fully  as  the  cost  of  advertising  in  the 
newspapers,  of  rent,  insurance,  clerk  hire,  taxes,  etc.  A  con- 
tract made  by  the  general  manager  of  a  business  corporation 
of  the  character  and  capital  of  the  appellant  *'^®  company,  with 
a  public  newspaper  to  advertise  the  business  of  the  firm,  or  with 
a  si,2:n-writer  to  paint  or  post  signs  in  CDnspicuous  places  along 
the  lines  of  highways  or  railroads,  or  in  other  ways  to  bring  its 
business  prominently  before  the  public,  would  properly  be  re- 
garded as  within  the  scope  of  his  authority  and  power  as  an 
agent  of  the  company.  Much  greater  sums  than  that  agreed 
to  be  paid  by  the  subscription  in  the  case  in  hand  are  often  ap- 
propriated by  judicious  business  managers  to  the  matter  of 
advertising.  It  seems  to  us  that  the  promise  sued  upon  was 
clearly  a  reasonable  exercise  of  tlie  power  possessed  by  the  presi- 
dent, troi'siin  r.  and  irenoral  manager  of  the  anpcllant  company, 
and  that  the  corporation  he  represented  ought  to  be  held  lia- 
ble for  his  contract,  wliich  was  so  well  calculated  to  secure  to 
it  additional  customers,  more  extended  trade,  and  gi*eater  gains 
and  profits":  See,  also,  Kadish  v.  Garden  City  etc.  Assn.,  151 
m.  531;  42  Am.  St.  Rep.  25G,  and  cases  cited. 

Finding  no  error  in  the  record,  th6  judgment  of  the  appel- 
late court   will  be  afTimied. 


The  Oorporate  Seal. 
Tlif  EnqliKh  Rule.— It  has  liceii  gaid  that  "a  corporation,  being  an  in- 
vipiMf  hoiIy,  cannot  manifest  itH  intentionn  by  any  personal  act  or  oral 
discourFc;  it  therefore  actp  and  speaks  only  by  its  common  seal":  1 
Blacktftone's  Cominentaries.  475.  Tliert*  are,  indeed,  decisions  which 
pe»'m    to    FUHtain    thin   e'litoiiient,   nnl    wf)ich    aBsmne    that    a    cor- 

f (Oration  is  not  bound  by  any  contract  not  under  aeal,  and  even 
end  Home  color  to  the  etaternent  that  it  cannot  act  exce)>t  its  ac- 
tion Iw  Httt'stod  by  such  seal:  Winne  v.  Banipton,  3  Atk.  573;  Tay- 
lor T.  Diilwirh  H"os|)ital,  1  P.  Wms.  fift'>.  "We  doubt  whether  this 
wan  ever  wholly  true,  and  certainly  it  has  not  lH*«"n  so  at  anv  re- 
cent jieriod,  tluiii^jh  it  19  not  unusual,  even  in  comparatively  recent 
decicionH,  to  find  onses  refusing  to  enforce  contracts  or  to  give  effect 
toother  corporate  acts  because  of  the  absence  of  the  coriwrate  seal. 
These  cnntraotH  or  acts  were  of  an  imiwrtant,  or  perhaps  unusual, 
character,  such  as  did  not  fall  within  the  <laily  routine  of  the  business 
of  the  corporation.  The  most  we  can  gather  from  the  English  decisions 
up  to  the  present  time  is,  that  it  is  not  true  that  a  corporation  must 
•Iwayi  act  or  contract  under  seal,  nor  is  it  true  that  it  may  always  act 
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or  contract  without  a  seal.  As  to  those  acts  or  contracts  which,  if  done 
or  made  by  a  natural  person,  must  have  been  attested  by  his  seal, 
there  has  not  at  any  time  been,  nor  is  there  now,  any  doubt  that,  if 
done  or  made  by  a  corporation,  they  must  also  be  attested  by  its  seal. 
Even  as  to  other  acts  and  contracts,  it  was  sometimes  necessary  for  the 
corporation  to  act  under  its  seal,  though  a  natural  person  need  not  have 
used  his,  but  it  was  by  no  means  necessary  that  the  seal  be  employed 
in  all  cases.  In  a  comparatively  early  case,  objection  to  the  return  of 
a  mandamus  was  interposed,  on  the  ground  that  it  was  made  in  the 
name  of  the  corporation  but  without  tiie  common  seal.  "After  a  search 
for  precedents,  which  were  found  both  ways.  Holt,  C.  J.,  held,  and  the 
rest  concurred,  that  though  a  corporation  cannot  do  an  act  in  pais  with- 
out their  common  seal,  yet  they  may  do  an  act  upon  record,  and  that  is 
the  case  of  the  city  of  London  every  year,  who  make  an  attorney  by 
warrant  of  attorney  in  this  court,  without  ever  sealing  or  signing;  and 
the  reason  is,  because  they  are  estopped  by  the  record  to  say  it  is  not 
tiieir  act":  Mayor  of  Thetford's  case,  1  Salk.  192;  3  Salk.  103.  _ 

It  is  clear  that  any  corporation  which  engages  in  a  general  business  of 
any  character  requiring  the  performance  of  numerous  acts  and  the  em- 
ployment of  many  servants  or  agents  cannot  be  expected  to  act  or  speak 
only  by  its  seal,  inid  that  to  make  or  enforce  such  a  requirement  would 
be  to  place  it  witliin  the  power  of  competitors  who  were  able  to  transact 
their  business  with  less  formality  and  in  a  more  common-sense  method. 
Hence,  even  in  England,  the  requirement  of  the  use  of  the  corporate 
seal  extends  only  to  acts  and  contracts  of  a  somewhat  unusual  charac- 
ter, in  connection  with  which  the  corporate  seal  may  be  used  without 
hampering  the  corporate  busincf^s,  or,  in  other  words,  where  "to  have 
required  the  seal  would  certainly  not  have  tended  to  defeat  the  object 
for  wh.ch  the  corjioration  was  formed,  nor  was  the  subject  matter  of  the 
contract  one  either  of  frequent  occurrence  or  of  urgency  admitting  of 
no  delay."  Therefore,  it  was  held  that  a  resolution  entered  into  at  a 
corporate  meeting,  that  the  sum  of  five  hundred  pounds  should  be  paid 
in  consideration  of  certain  improvements  to  be  made,  would  not  support 
a  setoff  in  favor  of  the  person  accepting  such  resolution  and  making 
such  improvements,  because  the  contract  of  the  corporation  had  not 
been  attested  by  the  corporate  sea!.  The  court  based  its  decision  upon 
the  assumption  that  every  member  of  a  corp  ration  "knows  that  he  is 
bound  by  what  is  done  under  the  corporate  seal,  and  nothing  else, "and 
that  the  "sea!,  or  some  substitute  for  the  seal,  which  by  law  shall  be 
taken  as  conclusively  evidencing  the  sense  of  the  whole  corporate 
body,  is  a  necessity  inherent  in  the  very  nature  of  the  corporation": 
Mayor  of  Ludlow  v.  Charlton,  6  Mees.  &.  W.  822.  A  lease  of  lands  of 
a  corporation  is  one  of  the  unusual  acts  not  requiring  such  immediate 
attention  as  to  dispense  with  the  corporate  seal,  and  therefore  a  corpora- 
tion is  not,  in  England,  bound  by  an  unsealed  lease  or  contract  for  a 
lease:  Carter  v.  iJean  of  Eli,  7  Sim.  211.  A  like  rule  applies  to  con- 
tracts to  purchase  real  property:  Gooday  v.  Colchester  etc.  Ry.,  17 
Beav.  132;  Preston  v.  Liverpool  Ry.  Co.,  17  Beav.  114;  5  II.  L.  Cas. 
fi05.  A  contracit  on  the  part  of  a  dock  coin]iany  for  scavenging  its  docks 
for  a  year  was  held  invalid  because  not  under  seal:  London  Dock  Co. 
V.  Sinnott,  8  E!.  &.  B.  317  ;  while  a  contract  for  the  use  of  a  dock  for  a 
vessel  was  hel  1  not  to  require  any  seal,  on  the  ground  that  it  Avas  a  cor- 
porate act  of  frequent  occurrence  and  not  admitting  of  delay  :  "Wells  v. 
Mayor  of  Hull,  L.  R.  10  i.  om.  P.  402.  The  statement  made  in  many 
cases,  that  what  are  known  as  trading  corporations  are  exempt  from 
the  common-law  rule  requiring  corporations  to  speak  or  act  by  tlie  com- 
mon seal,  is  but  an  application  of  the  general  rule,  that  when  a  contract 
is  of  an  ordinary  or  usual  character,  and  clearly  within  the  business 
which  the  corporation  was  formed  to  transact,  it  may  he  entered  into 
and  become  obiigatory  on  both  paities,  tliough  not  attested  with  the 
corporate  seal :  South  of  Ireland  etc.  Co.  v.  Waddle,  L.  R.  3  Com.  P.  463; 
Henderson  v.  Australian  etc.  Co.,  5  El.  &  B.  409;  Australian  etc.  Co. 


152  B.  S.  Green  Company  v.  Blodgett.       [Illinois, 

V.  Hazett,  11  Ex.  228  j  Church  v.  Imperial  etc.  Co.,  6  Ad.  &  E.  829;  In 
re  Ebb*  Vale  Co.,  I .  R.  8  Eq.  14.    The  English  case  which  best  states 
the  general  rule  and  the  exceptions  to  it  prevailing  in  that  country  is 
Church  T.  Imperial  etc.  Co.,  6  Ad.  &  E.  846,  861,  in  which  it  was  said: 
"The  general  rule  of  law  is,  that  a  corporation  contracts  under  its  com- 
mon seal;  as  a  general  rule,  it  is  only  in   that  way  that  a  corporation 
can  express  its  will,  or  do  any  act.    That  general  rule,  however,  has, 
from  tl>e  earliest  traceable  periods,  been  subject  to  exceptions,  the  de- 
cisions as  to  which  furnish  the  principle  on  which  they  have  been  estab- 
lished, and  are  instances  illustrating  its  application,  but   are  not  to  be 
taken  as  so  prescribing  in  terms  the  exact  limit  that  a  merely  circum- 
stantial difference  is  to  excUuie   from  the  exception.      This   principle 
appears  to  be  convenience  amounting  almost  lo  necessity.    Wherever 
to  hold  the  rule  applicable  would  occasion  very  ^Teat  inconvenience,  or 
tend  to  defeat  the  very  object  for  which    the  corporation  was  created, 
the  exception  bas  prevailed;  hence  the  retainer  by  parol  of  an  inferior 
servant,  the  doing  of  acts  very  frequently  recurring,  or  tooinsigniticant 
to  be  worth  the  trouble  of  affixing   the  common   seal,  are  established  , 
exceptions;  on  the  same  principle  stands  the  power  of  accepting  bills  I 
of  exchange,  and  issuing  promissory  notes,  by  companies  incorporated  | 
for  the  purposes  of   trade,  with   the   rights  and    liabilities  consequent  ; 
thereon":  See,  also,  Henderson  v.  Australian  etc.  Co.,  6  El.  &  B.  409;  y 
Denton  v.  Easi  etc.  Co.,  3  Car.  «fe  K.  16.  [ 

In  the  Uri'ted  States  cases  may  be  found  stating  in  general  terms  that 
the  assent  of  a  corporation  to  its  contract  must  be  expressed  under  its 
corporate  seal :  Waller  v.  Bank  of  Kentucky,  3  J.  J.  Marsh,  201;  or 
holding  that  a  bond  given  by  a  private  corporation  is  not  valid  in  the 
absence  of  such  peal:  South  Missouri  etc.  Co.  v.  Jeffries,  40  Mo.  App, 
3<)0;  Tanner  etc.  Co.  v.  Hall,  22  Fla.  391 ;  but  as  to  the  first  proposition, 
what  was  said  was  clearly  a  dictum,  and  as  to  the  second,  it  cannot  be 
ascertained  from  the  reports  of  the  cases  whether  or  not  the  bond  in 
question  was  not  one  which  required  to  be  sealed,  even  had  it  been  exe- 
cuted by  or  on  behalf  of  a  natural  person.  In  this  country,  the  rule  is 
well  nigh,  if  not  absolutely,  universal,  that  a  corporation  need  not  do 
any  act  or  execute  any  contract  or  writing  under  its  seal,  except  it  be 
such  as  to  require  a  seal  when  done  or  executed  as  the  act  or  contract 
of  a  natural  person.  No  distinction  is  attempted  to  be  made  between 
the  ordinary  and  frequently  recurring  business  acts  of  a  corporation  and 
those  of  less  frequent  occurrence,  and  in  the  doing  of  which  the  corpora- 
tion was  not  impelled  by  any  special  urgency  and  could  have  taken  time 
to  affix  its  seal,  had  it  thought  proper  to  do  so.  This  must  necessarily 
be  so  as  to  those  acts  or  contracts  which  onlinarily  rest  in  parol,  and 
which  are  carried  on  by  the  officers  and  airents  of  the  corporation  at  its 
place  of  business,  or  elsewhere,  and  which  are  not  accompanied  with 
any  formality  when  carried  on  by  natural  persons  or  their  auth'rized 
agents:  Koss  v.  MadiFon,  1  Ind.  281;  48  Am.  Dec.  361;  Crowley  v. 
(ienesee  etc.  Co.,  65  Cal.  273;  Lee  v.  Flemingsburg,  7  Dana,  28.  This 
is  equally  true  of  conlracts  in  writing  when  not  required  to  be  under 
seal  when  entered  into  by  or  between  natural  persons:  Campbell  v. 
People,  159  III.  9;  ante,  p.  134;  as  promissory  notes:  .Mott  v.  Hicks,  1 
Cow.  513;  13  Am.  Dec.  550,  and  note;  Commercial  Bank  v.  Newport  etc. 
Co.,  1  B.  Mon.  13;  35  Am.  Dec.  171;  Barker  v.  Mechanics'  etc.  Co.,  3 
Wend.  94;  20  Am.  Dec.  C64 ;  Hamilton  v.  New  Castle  etc.  Ry.,  9  Ind. 
.3.59;  and  indorsements  and  other  transfers  thereof:  Everett  v.  United 
Htates,  6  Port.  16<i;  30  Am.  Dec.  584;  Garrison  v. Combs.  7  J.J.  Marsh. 
84;  22Am.Dec.120;  Garvev  v.  Colcock,  1  Nott  &  McC.231 ;  delegations 
of  au  hority  to  agents  to  collect  and  secure  debts:  Lathrop  v.  Commer- 
cial Bank,  8  Doug.  114;  33  ^ui.  Dec.  481 ;  agreements  to  sell  and  con- 
vey  real  property;  Banks  v.  Poitiauz,  3  Rand.  136;  15  Am.  Dec.  706; 
chattel  mortgages:  Duke  v.  Markham,  105  N.  C.  131 ;  18  Am.  St.  Rep. 
889;  implied  contracts  of  every  ciiaracter:  Hatnilton  v.  Newcastle  etc. 
Ry.  Co.,  9  Ind.  359;  New  Athens  v.  Thomas,  82  111.  259;  all  delegations 
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of  authority  to  officers  or  other  agents  which  in  the  case  of  natural  per- 
sons need  not  be  under  seal:  Fleckner  v.  United  States  Bank,  8  Wheat. 
356;  Board  of  Education  v.  Greenebaum,  39  111.  609;  contracts  for  the 
doing  for  or  by  the  corporation  of  any  work  for  which  it  ia  authorized 
to  contract:  Christian  Church  v.  Johnson,  53  Ind.  273;  Muscatine  etc. 
Co.  V.  Muscatine  etc.  Co.,  85  Iowa,  112;  39  Am.  Jit.  Rep.  284;  National 
etc.  Assn.  v.  Prentice  etc.  Co.,  49  Minn.  220;  bills  of  sale  of  personal 

f)roperty:  Gary  etc.  Lumber  Co.  v.  Cain,  70  Miss.  628;  assignments  of 
etters  patent:  Gottfried  v.  Miller,  104  U.  S.  521;  or  of  leases  of  real 
property:  Sandford  v.  Tremlett,  42  Mo.  384.  The  acts  or  contracts  of 
a  corporation  which  need  not  be  evidenced  by  its  corporate  seal  are  by 
no  means  limited  to  the  illustrations  given  above.  In  truth,  there  is 
in  this  country  no  limitation  whatever  that  is  not  equally  applicable  to 
the  acts  and  contracts  of  natural  persons.  A  certificate  of  stock  need 
not  be  under  the  seal  of  the  corporation :  Fitzhugh  v.  Bank,  3  T.  B, 
Mon.  126;  16  Am.  Dec.  90.  Though  £he  statute,  in  the  case  of  certain 
corporate  bonds  of  a  public,  or  quasi  public,  character,  manifestly  in- 
tends that  they  shall  be  issued  under  seal,  still,  if  they  are  issued  with- 
out such  seal  through  Inadvertence  or  misunderstanding,  and  are  ac- 
cepted and  received  by  purchasers  in  good  faith  and  for  value,  they 
will  be  regarded  as  binding  to  the  same  extent  as  if  the  seal  had  not 
been  omitted  therefrom:  fcJolon  v.  Williamsburg,  114  N.  Y.  122;  Ber- 
nards Tp.  V.  Stebbins,  109  U.  S.  341.  The  American  rule,  with  some  of 
the  reasons  in  its  support,  was  thus  stated  :  "The  old  doctrine  that  cor- 

fjorations  can  only  be  bound  by  act  under  their  corporate  seal  has  been 
ong  exploded.  They  have  become  numerous,  and  their  operations  ex- 
tend to  almost  every  enterprise  of  the  country,  demanding  such  powers 
and  facilities  within  their  sphere  of  action  as  belong  to  natural  persons 
in  the  prosecution  of  like  enterprises,  and,  being  intangible  and  invis- 
ible beings,  created  by  law,  they  can  exercise  them  through  natural 
persons  only.  Unless  they  may  be  bound  in  the  ordinary  affairs  of  the 
corporation  by  the  acts  and  admissions  of  their  officers,  they  would 
enjuy  an  immunity  incompatible  with  the  rights  of  individuals,  and  de- 
structive of  the  objects  of  their  creation":  Chicago  etc.  R.  R.  v.  Cole- 
man, 18  111.  299;  68  Am.  Dec.  544.  "It  is  well  settled  that  the  acts  of  a 
corporation  evidenced  by  vote,  written  or  unwritten,  are  as  completely 
binding  upon  it,  and  are  as  complete  authority  to  its  agents,  as  the  most 
solemn  acts  done  under  ttie  corporate  seal ;  that  it  may  as  well  be  bound 
by  express  promises  through  its  authorized  agents  as  by  deed ;  and 
promises  might  as  well  be  implied  from  its  acts  and  the  acts  of  its 
agents,  as  if  it  had  been  an  individual":  Board  of  Education  v.  Greene- 
baum, 39  111.  612. 

It  follows  from  what  we  have  already  said,  that  the  effect  of  the 
omission  to  affix  the  corporate  seal  to  a  contract,  or  other  writing  in- 
tended to  bind  the  corporation,  is  to  be  found  by  inquiring  whether 
such  writing  would  be  binding  on  a  natural  person  if  not  attested  with 
his  seal.  In  some  of  the  states,  the  distinction  between  sealed  and  un- 
sealed writings  has  been  abolished,  and  all  writings  may  be  properly 
executed  by  the  signature  of  the  persons  intended  to  be  bound  by  them, 
and,  where  such  is  the  case,  we  see  no  necessity  for  the  use  of  a  seal 
when  a  corporation  is  a  party,  though  its  use  may  be  desirable  for  pur- 
poses which  we  shall  hereafter  state.  On  the  other  hand,  if  the  writ- 
ing is  such  that  a  natural  person  must  attest  it  with  his  seal,  then  a 
corporation  ia  equally  bound  to  use  something  as  its  common  or  cor- 
porate seal,  and  the  effect  of  its  omission  to  do  so  will  be  the  same  as  if 
a  natural  person,  in  his  attempted  execution  of  a  like  instrument,  had 
been  guiltj'  of  a  similar  inadvertence  or  omission:  Duke  v.  Markham, 
105  N.  0.  131;  18  Am.  St.  Rep.  889;  Danville  Seminary  v.  Mott,  136 
III.  289;  Kinjsie  v.  Chicago,  2  Scam.  187;  33  Am.  Dec.  443;  State  v.  Al- 
lis,  18  Ark.  269;  Garrett  v.  Belmont  Land  Co.,  94  Tenn.  459;  Sandford 
V.  Tremlett,  42  Mo.  384;  State  v.  Senft.  2  Hill  (S.  C),  367. 
According  to  the  rules  of  practice  prevailing  in  some  of  the  courts,  a 
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corporation,  in  answering  therein,  is  required  to  do  80  under  its  com- 
mon seal.  Such  appears  to  be  the  case  in  Virginia,  when  it  is  required 
to  answer  agarnislJiueat;  Baltimore  etc.  R.  K.  Co.  v.  Gallahue,  12Gratt. 
655;  6-3  Am.  Dec.  254.  Under  the  practice  prevailing  in  courts  of  chan- 
cery, it  was  always  proper,  and  probably  necessary,  for  a  corporation  to 
answer  by  its  corporate  seal,  and,  if  the  proper  otticer  refused  to  affix 
it,  he  could  be  compelled  to  do  so  by  mandamus,  and,  when  so  afhxed, 
the  answer  seems  to  have  had  the  same  effect  as  the  answer  of  a  natural 
person,  duly  verided:  Foster's  Federal  Procedure,  sec.  151;  DanielTs 
Chancery  Practice,  4th  Am.  ed.,  146;  An^ell  and  Ames  on  Corporations, 
sees.  66-5,  666;  Baltimore  etc.  R.  R.  v.  Wheeling,  l;:5  Gratt.  40;  Haight 
V.  Morris  Aqueduct,  4  Wash.  C.  C.  605;  Ransom  v.  Stonington  Bank,  IS 
N.  J.  Eq.  212. 

2'he  Omusion  of  a  Corporate  Seal  in  those  cases  in  which  it  is  required 
to  be  used  to  attest  a  contract,  writing,  or  other  act,  has  substantially 
the  same  effect  as  the  omission  ol  a  natural  person  to  so  sIku  or  other- 
wise execute  a  contract  that  it  shall  be  oblig;itory  upon,  au>l  enforceable 
against,  him:  Koehler  v.  Black  etc.  Co.,  2  Black.  7l5;  In  re  St.  Helen 
Mill  Co.,  3  Saw.  SS;  Eagle  etc.  Co.  v.  Monteitli,2  Or.  285;  Richardson 
V.  Scott  etc.  Co.,  22  Cal.  156.  Under  the  statute  of  frauds,  a  party  who 
has  himself  duly  executed  a  contract,  c.iniiot  generally  plead  the  stat- 
ute as  against  the  other  party  who  did  not  execute  it,  but  must,  if  the 
latter  assumes  to  enforce  the  contract,  be  regarded  as  bound  by  it.  It 
is  said,  however,  that  if  a  corporation  has  not  sealed  a  contract  with  its 
common  seal,  it  is  not  enforceable  against  the  other  contracting  party, 
tliough  he,  on  his  part,  did  sign  and  otherwise  properly  execute  it,  be- 
cause both  of  the  parties  ou^^ht  to  be  bound  or  neither,  and  the  corpo- 
ration ought  not  to  be  able  to  rely  on  a  contract  which,  for  want  of  its 
seal,  isnot  enforceable  against  it:  Mayor  of  Kidderminster  v.  Hardwick, 
L.  R.  9  Ex.  18.  There  must  l)e  many  instances  in  which  a  contract,  even 
if  it  1)6  conceded  to  be  one  which  ought  to  have  been  attested  by  thecor- 
IK)rate  seal,  is  binding  on  the  corporation  because  it  has  lieen  fully  exe- 
cuted by  the  other  contracting  party,  and  the  corporation  has  received 
the  banefits  of  fuch  contract.  Triis  is  notably  true  of  many  ultra  vires 
contracts:  Pomerov  on  Contracts,  sec.  56;  Whitnev  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62;  20  Am.  Rep.  504;  Miners' etc.  Co.  v.  Zellerbach,  37 
Cal.  543;  99  Am.  Dec.  300.  And  the  reasons  which  estop  corporations 
from  asserting  the  defense  of  ultra  vires  are  at  lea^t  equally  persua- 
sive, when  the  only  defense  ur^ed  is  a  failure  to  giv<^  authenticity  to  a 
contract  by  the  use  of  a  common  or  coroorat**  seal.  So  corporations,  aa 
well  as  natural  pi*r.-ioii8,  are  Hubjecl  to  the  law  of  specific  performance, 
and  may,  thou^rh  their  contracts  or  utiier  writings  wore  not  at  their 
origin  enforceable,  because  of  the  abHcnce  ot  the  corporate  seal  or  of 
some  other  deiVct  in  their  execution,  l>w  required  to  sul)niit  to  a  decree 
lor  specific  periormance  when  the  other  contrai.ting  party  has,  by  hia 
acts  of  part  i«?rform:tnce,  accepted  by  the  corporation,  been  placed  in 
a  |K»pition  where,  to  deny  such  performance,  would  be  manifestly 
inequitable:  Mavor  of  Kidderminster  v.  Hardwick,  L.  R  9  Ex.  18; 
Wood  v.  Tate,  2  Boh.  &  I',,  iN.  II.,  247;  Commissioners  v.  Merial,  L.  R. 
4  Ex.  162.  In  eci'iitv,  we  naturally  exin^ct  less  effect  to  he  given,  than 
at  law,  to  the  omission  of  a  corporate  seal,  even  though  the  instrument 
in  (jueHtion  iy  one  to  which  such  a  seal  ought  to  have  lieen  athxed,  for 
if  it  were  intended  as  the  net  of  the  corporuion.  and  its  execution  was 
authorized  by  a  re-<o.ution  of  the  b')ard  of  trustees,  or  by  any  other  com- 
petent authority,  then  it  can  be  sustained  in  equity,  and  the  cor[iora- 
tion  required  to  ntiix  its  st^al:  Missouri  River  etc.  Ry.  Co.  v.  Cominia- 
nionerp,  12  Kan.  4H2;  or  the  instrument  can  bo  given  effect  by  regarding 
that  as  done  which  ought  to  be  done.  Hence,  though  a  mortgage  to 
which  the  sent  of  the  corporate  mortgagor  is  not  affixed  is  not  valid  at 
law,  yet  it  may  l>e  enforced  in  equity  by  treating  it  ns  an  equitable 
mortgage,  or,  at  least,  as  an  sgreement  for  a  mortif;«ge,  subject,  however, 
to  other  and  paramount  equilios  and  to  equities  equally  entitled  to  con* 
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sideration  supported  either  by  legal  liens  or  by  legal  title:  Allia  v.  Jones, 
45  fed.  Rep.  148;  Miller  v.  Rutland  etc.  Co.,  36  Vt.  452. 

The  Effect  of  the  Corporate  Sealia,  in  England,  in  many  instances,  aa  we 
have  seen,  to  constitute  tiie  only  competent  evidence  of  the  final  corpo- 
rate action,  while  in  thid  country,  its  presence  is  not  indispensable, 
except  in  those  cases  in  which  the  writing  is  of  a  character  requiring 
a  seal,  even  when  executed  on  behalf  of  a  natural  person.  The  seal, 
when  not  indispensable,  is  always  appropriate,  and  should  be  affixed  to 
all  writings  to  which  the  corporation  is  a  party,  unless,  indeed,  its 
presence  necessarily  changes  their  character  and  effect  so  as  to  prevent 
their  accomplishing  the  purposes  intended  by  the  parties.  Thus,  they 
may  not  intend  that  the  instrument  shall  be,  technically  speaking,  a 
Bpeciality,  but  should  have  tiie  incidents  and  be  enforceable  by  the 
remedies  attending  simple  contracts.  It  has  been  held  that  the  affixing 
of  the  corporate  seal  to  a  contract  has  the  same  effect  as  the  affixing  of 
the  seal  of  a  natural  person  ;  in  other  words,  that  it  creates  a  speciality, 
actions  for  the  enforcement  of  which  must,  wliere  the  common  law  pre- 
vails, be  in  the  form  appropriate  to  contracts  under  seal,  and  though  the 
contract  is  in  form  negotiable,  that  it  cannot,  as  in  the  case  of  promis- 
sory notes,  have  the  attributes  of  negotiability:  Clark  v.  Farmers'  etc. 
Co.,  15  Wend.  256;  Porter  v.  Androscoggin  etc.  Co.,  37  Me.  349;  Be- 
noist  V.  Carondelet,  8  Mo.  250.  Thus  holding  would  necessarily  deprive 
a  corporation  of  the  power  of  making  simple  contracts,  where  the  com- 
mon law  requiring  their  assent  to  be  evidenced  by  a  corporate  seal  has 
not  been  moditied.  So  far  as  instruments  negotiable  in  form  are  con- 
cerned, the  rule  is  generally,  if  not  universally,  treated  as  obsolete,  and 
Buch  an  instrument,  though  the  corporate  seal  is  impressed  upon  it,  is 
negotiable  to  the  same  extent  as  if  executed  by  a  natural  person,  not 
under  seal:  In  re  General  Estates  Co.,  L.  R.  3  Ch.  758;  Mercer  Co.  v. 
Hacket,  1  Wall.  83;  Mason  v.  Frick,  105  Pa.  St.  162;  51  Am.  Rep.  191; 
White  v.  Vermont  etc.  Rv.,  21  How.  575 ;  Auerbach  v.  Le  Sueur  etc.  Co., 
28  Minn.  291;  41  Am.  Rep.   285. 

The  reason  why  it  is  desirable  to  attest  all  contracts  and  other  acts  of 
the  corporation  with  its  seal,  when  this  is  possible,  is  that  the  presence 
of  such  seal  establishes,  prima  facie,  that  the  instrument  to  which  it  ia 
affixed  is  the  act  of  the  corporation,  and  dispenses  with  the  necessity  of 
any  proof,  on  the  part  of  the  person  claiming  under  it,  that  it  was  exe- 
cuted by  the  proper  officers,  that  they  iiad  authority  to  so  execute  it, 
and  that  all  proceedings,  of  whatever  character,  necessary  to  such  au- 
thority had  been  duly  given,  unless  the  corporation  shall  first,  by  com- 
petent evidence  on  its  part,  have  rebutted  the  presumption  arising  from 
the  presence  of  the  common  seal.  It  is  sometimes  said  that,  the  signa- 
tures of  the  proper  officers  appearing,  it  will  be  presumed  from  the 
presence  of  the  seal  that  it  was  affixed  by  them  after  being  duly  author- 
ized to  do  so,  but  the  rule  is  by  no  means  limited  to  those  cases  in 
which  it  appears  that  the  officers  who  executed  the  instrument  were 
the  proper  officers  to  do  so.  In  truth,  as  we  understand  the  law,  while 
it  is  Uf^ual  for  the  officers  who  execute  the  instrument  on  behalf  of  the 
corporation  to  sign  it  themselves  in  their  official  capacity  in  such  a  way 
that  an  inspection  of  the  writing  will  show  what  officers  or  agents  un- 
dertook to  act  for  the  corporation,  this  is  not  necessary:  Jackson  v. 
Walsh,  3  Johns.  226;  Angell  and  Ames  on  Corporations,  sec.  225;  Doe 
V.  Hogg,  1  Bos.  &  P.,  N.  R..  306;  Clark  v.  Farmers' etc.  Co.,  15  Wend. 
256;  Sugden  on  Vendors,  8th  Am.  ed.,  730.  It  is  sufficient  that  the 
name  of  the  corporation  be  written  by  some  officer  or  agent,  and  we 
doubt,  under  the  foregoing  authorities,  whether  anything  more  ia  nec- 
essary than  the  affixing  of  the  seal.  In  other  words,  as  we  understand 
the  rule,  the  sealing  by  a  corporation  has  an  effect  equal  to  the  signing 
and  sealing  by  a  natural  person.  It  is  not,  however,  usual  to  employ 
the  Seal  alone.  The  common  practice  "is  to  affix  the  seal  with  a  declara- 
tion that  it  is  the  seal  of  the  corporation,  and  to  verify  the  act  by  the 
signatures  of  the  presdent  and  secretary  of  the  corporation":  Kinzie 
▼.  Chicago,  2  Scam.  187;  33  Am.  Dec.  443. 
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A  writing  being  produced  upon  which  the  seal  of  the  corporation  ap- 
pears to  be  impn  Bsed,  euch  seal  entities  it  to  i)e  received  prima  facie  as 
the  act  of  the  corporation,  and  no  evidence  need  be  offered,  in  the  tirst 
instance,  to  show  by  whom  it  was  afiixed,  or  that  resolutions  were 
adopted  or  measures  taken  which  were  necessary,  either  to  confer 
authority  on  the  officer  ur  agent  who  affixed  it  to  act  for  tfie  corpo- 
ration, or  that  the  corporation  itself  bad  taken  such  special  steps  as  to 
entitle  it  to  execute  the  instrument  in  question.  The  use  of  the  seal  is 
presumed  to  be  a  lawful  use:  Indianapolis  etc.  R.  H.  Co.  v.  Morgan- 
stern,  103  III.  149;  Leavenworth  v.  Rankin,  2  Kan.  357;  Morris  v. 
Keil,20  Minn.  531;  Evans  v.  Lee,  11  Nev.  194;  Central  Nat.  Bank  v. 
Charlotte  etc.  R.  R.  Co.,  5  S.  C.  156;  22  Am.  Rep.  12;  Mickey  v.  Strat- 
ton,5  Saw.475;  Solomon's  LoJ^e  v.  Montiujllin,  58 Ga.  547;  Wharf  etc. 
Co.  V.  Winipson,  77  Cal.  2S'i;  Mullanphy  S.iv.  Bdnk  v.  Schott,  135  III. 
655;  25  Am.  St.  Rep.  401 ;  Koehler  v.  Black  River  etc.  Co.,  2  Black,  715; 
Lovett  V.  Steam  Saw  Mill  Assn.,  6  Paige,  54;  Reed  v.  Bradley,  17  111. 
321 ;  Clarke  v.  Imperial  etc.  Co.,  4  Barn.  &  Adol.  315;  Nev.  &  M.  20(5; 
Hopkins  v.  Gallatin  etc.  Co.,  4  Humph.  40."5;  Musser  v.  Jcflinson,  42 
Mo.  74;  97  Am.  Dec.  31b;  St.  Louis  Public  Schools  v.  Risiey,  28  Mo. 
415;  76  Am.  Dec.  131 ;  Burrill  v.  Nahant  Bank,  2  Met.  13 1;  35  Am.  Dec. 
395;  Berks  etc.  Road  v.  M.vers,  6  Serg.  &  K.  12;  9  Am.  Dec.  402.  The 
seal  itself  is  prima  facie  evidence  that  it  was  affixed  to  the  deed  or  other 
instrument  by  authority  of  the  corporation:  Sheehan  v.  Davis,  17  Ohio 
St.  571 ;  Levering  v.  Mayor,  7  Humph.  553;  Southern  etc.  Assn.  v. 
Bustamenti,  52  Cal.  192;  and  upon  a  legal  consideration:  Busty. Thiel, 
79  N.  Y.  15. 

The  seal,  however,  does  not  make  valid  and  binding  upon  a  corpora- 
tion a  contract  or  other  act  which  the  corporation  did  not  have  power 
to  enter  into  or  perform,  or  which,  though  it  possessed  sucii  power,  it 
did  not  authorize  the  entering  into  or  performance  of.  It  merely  casta 
upon  the  corporation  the  burden  of  proving  that  it  was  not  affixed  with 
authority,  or,  notwithstanding  its  presence,  that  the  writing  in  ques- 
tion is  not  the  cori)orafe  act:  Conine  v.  Junction  li.  R.  Co.,  3  Houst. 
288;  89  Am.  Dec.  230;  Bovce  v.  Montauk  etc.  Co..  37  W.  Va.  73; 
Atlantic  etc.  Ry.  Co.  v.  St.  Louis,  6»)  Mo.  228:  Leggett  v.  New  Jersey 
etc.  Co.,  1  N.  J.  Eq.  541;  23  Am.  Dec.  728.     Want  of  authority  on  the 

Eart  of  an  officer  or  agent  to  affix  the  seal  being  shown,  the  instrument 
as  no  greater  effect,  as  against  the  corporation,  than  has,  as  against 
a  natural  person,  a  writing  which  purports  to  be  signed  by  him,  but  to 
which  his  name  was  subscribed  by  a  forger,  or  by  a  person  assuming; 
to  act  as  aeent  without  any  authoritv  so  to  do:  Luse  v.  Isthmus  etc. 
Co.,  6  Or.  125;  25  Am.  Rep.  506;  Gibson  v.  Goldthwaite,  7  Ala.  231; 
42  Am.  Dec.  592. 

A  CorporaUt  Seal  may  Connist  o(  anything  found  upon  a  paper,  and 
which  appears  to  have  been  put  there  by  due  authority,  or  to  have  been 
adc)pte<l  an<l  used  by  !»uch  authority  as  and  for  the  seal  of  the  corpora- 
tion. At  common  law,  a  seal,  whether  of  a  corporation  or  of  a  natural 
person,  must  have  been  impressed  upon  "wax,  wafer,  or  some  other 
tenacious  substance."  In  the  United  States,  at  least,  this  strictnes.'^  is 
obsolete,  and  a  seal  may  be  impresaed  directly  upfwi  pa|)er.  or  mav  ron- 
ifist  of  a  water,  or  a  scroll,  or  of  any  other  mark  which  cleariv  appMra 
to  have  t)een  intended  by  the  person  using  it  to  be  his  seal.  A  iiko 
change  has  taken  place  in  the  law  respecting  seals  of  corporation?.  It 
is,  indeed,  usual  in  such  corporations  as  have  any  considerable  amount 
of  business  likely  to  necessitate  the  frequent  execution  of  writint^s  on 
their  p;irt,  to  have  a  seal  engraved  with  some  appropriate  device  there- 
on, and  to  formally  adopt  it  as  the  corporate  seal,  and  to  impress  it 
directly  upm  the  pai>er  on  which  the  contract  or  other  instrument  is 
written.  It  is  doubtful  whether  such  a  seal  is  anywhere  necessary,  and 
certainly  in  tho^e  cases  in  which  it  has  not  been  adoptetl,  and  where 
there  is  no  statute  expressly  requiring  its  adoption  and  use,  it  is  not 
essential,  and  a  corporation,  acting  by  officers  or  agents  who  have  been 
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given  authority  to  execute  a  writing,  may  adopt,  as  tiie  seal  of  the  cor- 
poration, any  wafer,  scroll,  or  other  device  which  might  be  adopted  aa 
the  seal  of  a  natural  person:  Brinley  v.  Mann,  2  Cush.  337;  48  Am. 
Dec.  6(59  J  Missouri  Clay  Works  v.  Ellison,  30  Mo.  A  pp.  67;  Johnston 
V.  Crawley,  25  Ga.  316;  71  Am.  Dec.  173;  St.  Philip's  Church  v.  Zion 
Presbyterian  Ciiurch,  23  S.  C.  297;  Mill  Dam  Foundry  v.  Hovey,  21 
Pick. 417 ;  Hendee  v.  Pinkerton,  14  Allen,  381 ;  Corrigan  v.  Trenton  Dela- 
ware Falls  Co.,  5  N.  J.  Eq.  52;  South  Baptist  Soc.  v.  Clapp,  18  Barb. 
86;  Reynolds  v.  Glasgow  Academy,  6  Dana,  37;  Warner  v.  Mower,  11 
Vt.  385.  A  corporation  may  authorize  the  issuing  of  bonds  or  other  in- 
Btruments  in  writing  upon  which  the  seal  of  the  corporation,  or  a  fac 
eiraile  thereof,  ia  printed,  and,  if  so  issued,  such  printed  sealing  is  ns 
effectual  as  the  more  formal  sealing  impressed  upon  wax:  Royal  Bank 
V.  Grand  Junction  etc.  Co.,  100  Mass.  444;  97  Am.  Dec.  115;  Woodman 
V.  York  etc.  R.  R.  Co.,  50  Me.  549;  Hendee  v.  Pinkerton,  14  Allen, 
381 ;  contra.  Bates  v.  Boston  etc.  R.  R.  Co.,  10  Allen,  251. 

What  and  Whose  Seals  may  be  Used. — There  appears  to  be  little  or  no 
doubt  that  the  seal  of  a  private  person,  or  of  any  officer  of  a  corporation 
by  whom  a  writing  is  executed,  may  be  adopted  and  used  as  the  corpo- 
rate seal,  and  such  apparent  conflict  of  authority  as  exists  upon  this 
subject,  we  assume  to  have  arisen  from  writings  which  have  been  so 
executed  that  it  did  not  appear  therefrom  that  the  seal  of  the  natural 
person  by  whom  the  writing  was  attested  was  intended  to  be  used  as 
the  corporate  seal.  Thus  it  has  been  said  that  the  sealing  of  an  agent 
will  not  be  accepted  as  the  seal  of  the  corporation:  Savings  Bank  v. 
Davis,  8  Conn.  191,  203;  and  that,  if  to  a  deed  purporting  to  be  that  of 
the  corporation,  the  seal  affixed  is  that  of  the  agent  who  signs  it,  such 
seal  cannot  be  treated  as  that  of  the  corporation:  Richardson  v.  Scott 
River  etc.  Co.,  22  Cal.  150.  This  is  true  if  it  appears  that  the  seal  of 
the  private  person  has  been  affixed  as  his  seal,  and  possibly  it  may  be 
true  where  it  does  not  distinctly  appear  that  the  seal  was  intended  to  be 
that  of  the  corporation.  On  the  other  hand,  it  is  beyond  question  that 
a  corporation,  in  the  exercise  of  its  power  to  adopt  a  seal,  may  adopt 
whatsoever  seal  it  chooses,  and  may,  therefore,  adopt  the  sealof  oneof  its 
officers  or  agents,  and  where,  from  the  whole  writing,  it  is  evident  that 
the  corporation  or  its  duly  authorized  agents  undertook  to  execute  a 
valid  contract  and  to  attest  it  with  a  corporate  seal,  we  think  that  the 
seal  of  a  private  person  appearing  on  the  contract  will  be  regarded  as 
having  for  that  occasion  been  adopted  as  the  corporate  seal  and  there- 
fore the  writing  must  be  treated  as  having  been  sufficiently  and  properly 
signed  on  behalf  of  the  corporation:  Taylor  v.  Heggie,  83  N,  C.  244; 
South  Baptist  Church  Soc.  v.  Ciapp,  18  Barb.  36;  Deberry  v.  Holly 
Springs,  35  Miss.  385;  Warner  v.  Mower,  11  Vt.  385;  Crossman  v.  Hill- 
town  etc.  Co.,  3  Grant  Cas.  225;  Bank  of  Middlebury  v.  Rutland  etc. 
Ry. ,  30  Vt.  159. 

Proof  of . — It  is  agreed  that  the  seal  of  a  private  corporation  does  not 
prove  itself,  and  that  the  courts  do  not  take  judicial  notice  thereof. 
Hence,  if  an  instrument  is  offered  in  evidence  which  purports  to  be  ex- 
ecuted by  a  corporation  under  its  seal,  and  is  objected  to  on  the  ground 
that  there  ia  no  evidence  of  its  execution,  nor  that  the  seal  impressed 
upon  it  is  the  corporate  seal,  evidence  upon  this  subject  must  first  bo 
offered  before  the  instrument  is  entitled  to  be  read  in  evidence:  Den  v. 
Vreelandt,  2  Halst.  352;  11  Am.  Dec.  551;  Perry  v.  Price,  1  Mo.  664;  14 
Am,  Dec.  316;  Osborne  v.  Tunis,  25  N.  J.  L.  633;  Farmers'  etc.  Co.  v. 
McCullough,  25  Pa.  St,  303;  Vaughan  v.  Harkinson,  35  N.  J.  L.  79; 
Foster  v.  Shaw,  7  8erg.  &  R.  156;  Chew  v.  Keck,  4  Rawle,  163;  Leazure 
V.  Hillegas,  7  Serg.  &  R.  313;  Crossman  v.  Hilltown  etc.  Co.,  3  Grant 
Cas.  225.  It  would  seem  that  there  ought  to  be  some  difference  be- 
tween seals  which  are  of  such  form  and  character  and  have  upon  them 
Buch  inscriptions  or  dovicea  as  on  their  face  to  affirm  them  to  be  seals 
of  the  corporation,  and  other  seals  which  are  not  particularly  appro- 
priate to  the  corporation  in  question ;  but  if  there  be  any  such  differ* 
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ence,  we  have  not  found  any  decision  affirming  or  considering  it,  and 
the  caws  we  have  cited  very  strangely  make  no  mention  of  the  form  of 
seals  offered  in  evidence  and  de<-lared  not  to  be  admissible,  in  the  ab- 
sence of  proof  of  their  authenticity.  If,  on  the  other  hand,  an  instru- 
ment is  received  in  evidence  without  objection  that  the  corporate  seal 
has  not  been  proved,  the  seal  appearing  thereon  must  be  presumed  to 
be  authentic,  or,  in  other  words,  to  be,  at  least  as  to  the  instrament 
in  question,  the  corporate  seal :  Burnett  v.  Lyford,  93  Cal.  114. 

If  the  authenticity  of  the  seal  appearing  on  an  instrmuent  is  chal- 
lenged, so  that  evidence  of  its  adoption  is  required,  such  evidence  may 
consist  of  a  resolution  of  the  board  of  directors  adopting  it  or  authoriz- 
ing its  use,  or  of  the  testimony  of  witnesses  who  know  it  to  be  the  corpo- 
rate seal,  or  to  have  been  used  as  such  by  the  corporation  in  the  execution 
of  instruments  requiring  a  seal,  or  of  any  other  facts  from  which  the 
inference  may  reasonably  be  drawn  that  it  was  used  on  the  writing  in 
question  as  and  for  the  seal  of  the  corporation.  If  the  instrument  is 
proved  to  have  been  executed  on  behalf  of  the  corporation  by  certain 
of  its  officers  or  agents,  and  they  are  further  shown  to  have  been  au- 
thorized to  act  for  it  in  such  execution,  the  seal  will  doubtless  be  pre- 
sumed to  be  that  of  the  corporation,  from  the  fact  that  it  appears  to  be 
on  an  instrument  which  they  were  authorized  to  execute,  and  which 
would  not  be  properly  executed  bv  impressing  upon  it  any  other  than 
the  corporate  seal :  Phillips  v.  Coffee,  17  111.  154 ;  63  Am.  I>ec.  357 ;  Sus- 
quehanna etc.  Co.  V.  General  etc.  Co.,  3  Md.  305;  66  Am.  Dec.  740; 
Tenney  v.  East  etc.  Co.,  43  N.  H.  343;  Ben  bow  v.  Cook,  115  N.  C.  324; 
44  Am.  St.  Rep.  454;  Crumlish  v.  Railroad  Co.,  32  W.  Va.  244;  Musser 
V.  Johnson,  42  Mo.  74;  97  Am.  Dec.  316;  City  Council  v.  Morehead, 
2  Rich.  430;  Osborne  v.  Tunis,  25  N.  J.  L.  633;  Stebbins  v.  Merritt,  10 
Cush.  27. 

The  Adoption  of  the  Seal  need  not  be  by  any  formal  corporate  vote  or 
resolution,  for,  if  any  officer  or  agent  is  proved  to  have  authority 
to  execute  a  writing  under  seal,  such  authority  involves  the  adoption 
and  use  of  the  means  necessary  to  its  successful  exercise,  and  the  use 
by  him  of  anything  as  a  corporate  seal  is  an  adoption  of  such  seal,  at 
least  for  that  occasion,  and  the  mere  evidence  of  such  use,  an  adequate 
proof  of  such  adoption:  Johnston  v.  Crawley,  25  Ga.  316;  71  Am.  Dec. 
173.  It  may,  therefore,  happen,  in  the  absence  of  any  corporate  vote 
or  resolution  adopting  a  seal,  that  different  instruments  executed  on 
behalf  of  th»  same  corporation  may  be  attested  with  different  seals, 
and  the  fact  that  on  previous  occasions  a  particular  seal  was  used  by 
an  agent  of  the  corporation,  does  not  prove  that  another  seal  affixed  to 
ft  writing  on  a  subsec^uent  occasion,  also  by  a  duly  authorized  agent, 
is  not,  as  to  that  writing,  entitled  to  be  regarded  as  the  corporate  seal. 
Where  an  attempt  was  made  to  rebut  the  presumption  that  a  seal  used 
by  an  agent  acting  fora  corporation  and  having  authority  toexecntethe 
writing  was  the  corfKirate  seal,  bv  evidence  of  the  use  of  a  different  seal 
at  prior  dates,  the  court  said:  "'fhe  fact  that  a  seal  of  a  particular  de- 
scription had  l)e«n  annexed  to  three  deods  of  the  corporation  at  differ- 
ent times,  in  the  absence  of  anv  vote  adopting  or  ratifying  it,  does  not 
prove  it  to  be  the  corporate  seal,  to  the  exclusion  of  any  other  mode  of 
ensealing  an  instrument.  The  preptnnption,  therefore,  arising  from 
the  execution  of  the  deed  by  the  agent  with  a  seal  purporting  to  be  the 
common  seal  of  tlie  corporation,  is  not  overcome":  Stebbins  v.  Merritt, 
10  Cush.  27. 

The  evidence  offered  for  the  purpose  of  proving  that  the  seal  affixed 
to  an  instrument  purporting  to  Iw  executed  on  iH'half  of  the  corpora- 
tion with  a  common  or  corporate  seal,  may  consist  of  testimony  tending 
to  show  its  use  by  the  corporation  an  such  on  other  oocawons,  and  there 
is  no  doubt  that  such  evidence  is  com{)etent,  and  need  not  be  restricted 
to  a  time  anterior  to  the  execution  of  the  instrument  in  question. 
There  is  necessarily  a  first  time  iii  the  use  of  a  corporate  seal,  and  to 
prove  that  it  was  such  •  maI  when  so  used  the  same  evidence  is  admit- 
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sible  as  in  other  cases.  If  no  formal  vote  or  resolution  is  produced 
adopting  it,  it  is  sufficient  to  show  that  it  was  afterward  employed  as 
a  corporate  seal,  in  the  transaction  of  such  business  of  the  corpora- 
tion as  required  a  seal:  Blood  v.  La  Serena  etc.  Co.,  No.  19,510, 11  Cal. 
Dec.  242. 


Presbyterian  Church  v.  Yenablb. 

[159   ILLINOIS,  215.] 

A  NAKED  POSSIBILITY  OF  REVERTER  is  incapable  Of 
alienation  or  devise,  but  descends  to  the  heirs.  Therefore,  if  real 
property  is  conveyed  to  a  corporation  whose  charter  subsequently 
expires  or  is  forfeited,  although  the  property  reverts  to  the  grantor 
and  his  heirs,  such  reverter  cannot  operate  to  the  advantage  of  his 
assignees  or  devisees. 

J.  E.  Dyas  and  T.  J.  Golden,  for  the  appellants. 
Dundas  &  O'Hair,  for  the  appellee. 

216  "W'lLKIN,  J.  This  is  an  action  of  ejectment  in  the 
Edgar  circuit  court,  by  appellee,  against  appellants,  to  recover 
possession  of  certain  lands  formerly  owned  by  Henry  I.  Ven- 
able,  deceased.  On  June  17,  1848,  Henry  I.  Venable  and  wife 
conveyed  the  premises  to  James  M.  Blackburn,  Thomas  ^^® 
McCord,  Leander  Munsell,  J.  W.  S.  Alexander,  E.  W.  Thayer, 
and  Alanson  Baldwin,  as  trustees  of  a  voluntary  association 
called  "Edgar  Academy."  The  deed  provided  that  if  the  acad- 
emy should  afterward  become  incorporated,  these  trustees,  or 
the  survivors  of  them,  should  convey  the  premises  to  such  cor- 
poration. In  1867,  by  special  act  of  the  legislature,  the  acad- 
emy was  chartered,  and  becaane  organized  under  the  name  of 
"Edgar  Collegiate  Institute."  and  in  1877  James  M.  Blackburn, 
Thomas  McCord,  and  E.  W.  Thayer,  the  only  surviving  original 
trustees  of  "Edgar  Academy,"  by  quitclaim  deeds,  and  accord- 
ing to  the  terms  of  the  original  deed  to  them,  conveyed  all 
their  right,  title,  and  interest  to  the  corporation.  The  con- 
veyance was  by  two  deeds  of  exactly  the  same  purport,  one  be- 
ing executed  by  James  M.  Blackburn  and  Thomas  McCord,  liv- 
ing in  Edgar  county,  and  the  other  by  E.  W.  Thayer,  in  San- 
gamon county,  two  days  later.  The  Edgar  Collegiate  Institute 
continued  to  hold  the  title  until  1892,  when,  by  judgment  of 
ouster  rendered  against  it  in  quo  warranto  proceedings  in  the 
Edgar  circuit  court,  it  was  divested  of  all  its  rights  and  fran- 
chises.    On  January  13,  1874.  long  prior  to  the  judgment  of 
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ouster,  Henry  I.  Venable  executed  his  last  will  and  testament, 
by  which  he  bequeathed  aJl  his  "estate,  real  and  personal,"  to 
his  wife,  Martha  A.  Venable.  After  his  death,  which  occurred 
in  1884,  thifl  \»all  was  duly  admitted  to  probate.  On  January 
3,  1894,  Martha  A.  Venable  executed  and  delivered  to  appellee 
a  quitclaim  deed,  and  she  thereupon  brought  this  suit  against 
appellants,  who  were  then  in  possession.  The  defendants  filed 
a  plea  of  not  guilty,  and  by  agreement  the  case  was  submitted 
to  the  court  without  a  jury.  Judgment  was  entered  for  the 
plaintiff,  and  the  defendants  appeal. 

As  grounds  for  reversal,  defendants  invoke  the  well-settled 
rule  that  in  this  action  plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  her  own  title,  and  not  upon  the  weakness  of  that  of 
the  defendants,  and  insist  she  has  ^^"^  failed  to  prove  she  had 
any  title  whatever  to  the  premises  sued  for.  The  soundness 
of  this  position  depends  upon  whether  or  not  the  title  passed 
to  her  grantor,  Martha  A.  Venable,  by  the  last  will  of  her  hus- 
band. 

"What  interest  in  or  title  to  this  land  did  Henry  I.  Venable 
have  when  he  made  his  will,  or  at  the  time  of  his  death,  when  it 
took  effect?  Counsel  for  appellee  suggest  the  point  (though 
they  do  not  insist  upon  it),  that  by  his  deed  to  Blackburn  and 
others,  trustees  of  the  voluntary  association,  the  title  did  not  pass, 
but  remained  in  him.  Certain  provisions  of  the  statute  of  this 
state  then  in  force  (Rev.  Stats.  1845,  pp.  284,  G14)  are  cited  in 
support  of  the  suggestion,  but  wherein  these  provisions  affected 
the  validity  of  that  deed  or  limited  its  effect  is  not  pointed  out. 
On  its  face  it  was  a  conveyance  of  the  fee,  without  any  reservation 
whatever  in  the  grantor.  The  manifest  object  of  it  was  to  place 
the  absolute  fee  in  the  corporation  then  in  contemplation  of  the 
parties  and  afterward  duly  organized,  its  charter  authorizing 
it  bo  receive  and  hold  the  title  to  this  very  land.  We  find  noth- 
ing in  the  statutes  referred  to  which  can  be  held  to  defeat  that 
purpose.  We  entertain  no  doubt  that  if  the  deeds  from  James 
M.  Blackburn,  Thomas  McCorcl,  and  E.  W.  Thayer  were  effec- 
tual to  convey  their  title  to  the  Edgar  Collegiate  Institute,  it  be- 
came seised  of  the  absolute  fee  simple  title  to  the  premises,  and 
continued  to  hold  the  same  until  its  dissolution,  in  1892. 

The  principal  contention  of  appellee's  count-el  is  based  upon 
the  correctness  of  this  position,  and  they  insist  that  the  deed 
from  the  original  grantees,  or  the  survivore  of  them,  did  vest 
all  their  title  in  the  incorporated  company,  and  that  upon  it« 
dissolution  it  revested  in  the  devisee  of  Henry  I.  Venable  by  re- 
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Terter.  Counsel  for  appellants  maintain,  that  while  the  fee 
passed  out  of  Henry  I.  Venable  by  his  deed  to  the  trustees  of 
the  Yoluntary  society,  it  was  not  legally  conveyed  by  them  to 
the  incorporation,  and  that  the  latter  did  not  have  title  to  the 
property  ^^®  when  it  was  dissolved,  or  at  any  other  time. 
While  we  do  not  concur  in  that  view,  we  do  not  deem  it  impor- 
tant to  enter  upon  a  discussion  of  the  question,  for  the  reason 
that  the  further  contention  that  the  title  did  not  revert  to 
the  devisee  of  Henry  I.  Venable,  if  all  that  is  or  can  be  claimed 
on  behalf  of  appellee  is  admitted,  must  be  sustained.  On  that 
theory  the  question  recurs,  What  interest  or  title  in  and  to  the 
premises  did  Henry  I.  Venable  have  when  he  made  his  last  will 
and  testament,  or  at  the  time  of  his  death?  That  it  did  not 
revert  to  him  personally  is  beyond  controversy,  because  he  died 
long  prior  to  the  dissolution  of  the  incorporation.  Did  he, 
nevertheless,  have  such  an  interest  as  he  could  convey,  assign, 
or  pass  by  will?  The  authorities  are  clearly  to  the  effect  that 
he  did  not.  He  had  no  future  estate  in  the  land,  'T)ut  only  what 
is  called  a  naked  possibility  of  reverter,  which  is  incapable  of 
alienation  or  devise,"  although  it  would  descend  to  his  heirs: 
Tiedeman  on  Eeal  Property,  enlarged  ed.,  sec.  385.  As  said  in 
Washburn  on  Eeal  Property,  volume  2,  page  739:  "So  if  A  sell 
land  to  a  banking  company,  and  they  hold  it  till  their  charter 
expires,  it  will  revert  to  him  or  his  heirs.  But  such  a  right  is 
not  a  reversion.  It  is  a  naked  possibility  of  reverter,  which  he 
could  not  convey  or  assign":  Citing,  among  other  authorities, 
NicoU  V.  Few  York  etc.  II.  R.  Co.,  12  N.  Y.  121. 

It  is  clear  from  these  authorities,  as  it  seems  to  me  to  be  upon 
principle,  that  Henry  I.  Venable  had  no  title  whatever  to  the 
land  after  he  conveyed  it  to  Blackburn  and  others,  and  hence 
conveyed  none  to  his  widow,  Martha  A.  It  follows  that  appel- 
lee took  nothing  by  her  quitclaim  deed  from  the  latter.  Had 
Venable  died  after  the  dissolution  of  the  Edgar  Collegiate  In- 
stitute, the  title  would  have  revested  in  him  on  appellee's  theory 
of  the  case,  and  would  have  passed  under  his  will  as  after-ac- 
quired property.     But  no  such  case  is  presented  here. 

The  doctrine  that  real  estate  held  by  a  corporation  at  its 
death  or  dissolution  reverts  to  the  original  grantor  or  ^^^  his 
heirs,  recognized  by  this  court  in  Mott  v.  Danville  Seminary, 
129  111.  403,  and  other  cases,  cannot  be  availed  of  by  appellee 
in  this  case.  She  does  not  claim  title  as  heir  of  Henry  I.  Ven- 
able, or  through  any  such  heir.  Her  source  of  titie  is  the  de- 
vise to  her  grantor.     For  the  reasons  stated,  she  acquired  no 
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title  from  that  source,  and  hence  failed  to  prove,  aa  she  alleged, 
that  she  was  the  owner  of  the  premises. 

The  judgment  af  the  circuit  court  must  he  rev^'sed. 

Beversed  and  remanded. 


REAL  PROPERTY— REVERTER.— Property  reverti  to  the  dedi- 
cators or  their  representatives,  if  the  sole  use  to  which  it  has  been  dedi- 
cated  becomes  impossible  of  execution:  Board  of  Education  v.  Edson, 
18  Ohio  St.  221;  88  Am.  Dec.  114. 


Heetio  V.  People. 

[159  Illinois,  237.] 

AN  AFFIDAVIT  IS  SIMPLY  a  declaration  on  oath.  In  wrltlntr, 
■worn  to  by  a  party  before  some  person  having  authority  under  the 
law  to  administer  oaths,  and  need  not  be  entitled  in  any  particular 
cause,  or  in  any  particular  way,  or  be  preceded  by  any  caption. 

NOTARIES  PUBLIC— COURTS  WILL  TAKE  JUDICIAL 
NOTICE  of  the  notaries  public  in  the  counties  In  which  they  are 
held. 

AN  AFFIDAVIT  HAVING  NO  VENUE,  but  subscribed  by  a 
notary  public  of  the  county,  is  good,  for  the  court  will  take  Judicial 
notice  that  he  is  a  notary  of  the  county,  and  will  presume  that  he 
administered  the  oath  only  in  the  county  in  which  he  was  author- 
ized to  act 

THE  PRESIDENT  OF  A  CORPORATION  owning  and  pub- 
lishing a  newspaper  is  a  proper  person  to  certify,  under  oath,  to 
the  publication  of  a  notice  therein.  It  Is  not  necessary  to  affix  the 
seal  of  the  corporation  to  such  verified  certificate. 

JURISDICTION— COLLATERAL  A'lTACK.— If,  after  a  pro- 
ceeding In  court  confirming  an  assessment-roll,  an  application  is 
made  to  the  court  for  an  order  authorizing  the  sale  of  delinquent 
property,  evidence  will  not  be  received  to  prove  that  an  affidavit  of 
the  publication  of  a  notice  required  to  authorize  such  confirma- 
tion was  not  true. 

William  T.  Donlin  and  Taylor  &  McWilliams,  for  the  ap- 
pellant. 

J.  D.  Adair,  for  the  appellee. 

»»  BAKER,  J.  The  city  of  Chicago  ordered  the  laying  of 
water  service  pipe*  in  Hoyne  avenue,  in  aaid  dty,  from  Archer 
avenue  to  Thirty-eighth  street,  to  be  paid  for  by  special  asaess- 
ment.  Proceedings  were  had  in  the  county  court  of  Cook 
county,  up)on  application  of  the  city,  and  judgment  was  ren- 
dered confirming  the  afl«»es8ment-roll.  Thereafter,  the  judg- 
ment againat  certain  property  of  appellant  included  in  the  a&- 
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sessment-roll  never  having  been  paid,  the  county  treasurer  ap- 
plied to  the  county  court  far  a  judgment  of  sale  of  said  delin- 
quent property  to  satisfy  the  ahove  judgment.  Upon  this 
application,  judgment  was  rendered  by  default.  Subsequently, 
however,  the  special  appearance  of  appellant  was  entered,  for  the 
sole  purpose  of  attacking  the  jurisdiction  of  the  court.  The 
judgment  of  sale  was  vacated  and  leave  given  to  file  objections 
instanter.  The  objections  so  filed  were  overruled,  as  were  also 
motions  for  a  new  trial  and  in  arrest  of  judgment,  and  judgment 
was  rendered,  to  reverse  which  appellant  brings  this  appeal. 

Two  reasons  are  assigned  why  the  judgment  below  should  be 
reversed:  1.  It  is  contended  that  the  certificate  of  publication 
of  the  delinquent  list  is  insufficient;  and  2.  That  the  certificate 
of  publication  filed  in  the  assessment  proceiedings,  and  upon 
which  is  based  the  judgment  of  confirmation,  is  also  insufficient. 

^*  As  to  the  first  contention:  The  certificate  of  publica- 
tion of  the  delinquent  list  begins:  '%  Frank  S.  Weighley,  presi- 
dent of  the  Mail,  a  corporation  publishing  a  newspaper  known  as 
the  Chicago  Mail,  do  hereby  certify,"  etc.,  and  concludes: 

'In  witness  whereof,  I  have  hereunto  set  my  hand  this  fifteenth 
(15th)  day  of  June,  A.  D.  1895. 

"FEANK  S.  WEIGHLEY, 

'Tresident  of  the  Mail. 

"Subscribed  and  sworn  to  before  me  this  16th  day  of  June, 
A.  D.  1895. 

(Seal)  "A.  L.  WOODWAED, 

"Notary  Public." 

The  objections  made  to  it  are,  that  the  jurat  fails  to  state 
the  venue,  that  it  does  not  appear  that  the  affiant  was  a  proper 
person  to  make  the  certificate,  and  that  it  should  have  been 
sealed  with  the  corporate  seal. 

Section  186  of  the  revenue  act  provides  that  the  printer,  pub- 
lisheo*,  or  financial  officer  or  agent  of  the  newspaper  publishing 
the  list  of  delinquent  lands  shall  attach  his  certificate,  under 
oath,  to  a  copy  thereof,  and  that  the  same  shall  be  filed  as  a 
part  of  the  records  of  the  court.  In  Harris  v.  Lester,  80  HI. 
307,  it  was  said  that  "an  affidavit  is  simply  a  declaration,  on  oath, 
in  writing,  sworn  to  by  a  party  before  some  person  who  has  au- 
thority, under  the  law,  to  administer  oaths,"  amd  it  was  held  that 
it  need  not  be  entitled  in  any  cause  or  in  any  particular  way, 
and  that  "  without  any  caption  whatever,  it  is,  nevertheless,  an 
affidavit."  In  Schaefer  v.  Kienzel,  123  111.  430,  it  was  held 
that  where  an  affidavit  was  made  before  a  notary  public  in  the 
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county  in  Tirhich  the  court  was  held  tliat  entertained  the  proceed- 
ing, the  jurat  of  the  notary  need  not  be  authenticated  by  his 
notarial  seal — that  the  court  would  take  judicial  notice  of  who 
the  notaries  public  were  in  the  county  in  which  the  court  was 
held.  To  the  same  effect  were  the  earlier  decisions  in  Stout 
V.  Slattery,  12  111.  162,  and  Rowley  v.  Berrian,  12  111.  198.  See, 
also,  Jajckson  v.  Cummings,  15  111.  449.  Following  "the  rule 
above  laid  down,  we  must  hold  tliat  the  county  court  of  Cook 
county  ^■**  will  take  judicial  notice  that  "A.  L.  Woodward, 
Notary  Public,"  is  a  notary  for  that  county.  Being  a  pubUc 
oflBcer,  it  will  be  presumed  he  administered  the  oath  in  the 
county  within  which  he  was  authorized  to  administer  oaths, 
for  the  presumption  is,  that  he  has  done  his  duty. 

It  is  urged  that  it  does  not  appear  from  the  certificate  that 
Frank  S.  Weighley  was  a  proper  person  to  make  it,  and  that  it 
should  have  been  sealed  with  the  corporate  seal  of  the  Mail. 
The  case  of  Fox  v.  Turtle,  55  111.  377,  relied  upon  by  appellant, 
is  not  in  point  There  the  certificate  was  signed,  "John  Went- 
worth,  publisher,  by  Reed,"  and  it  did  not  appear  who  Reed  was, 
or  that  he  was  in  any  manner  connected  with  the  newspaper. 
It  did  not  purport  to  be  given  by  the  publisher,  but  by  another 
person  who  used  his  name,  and  his  authority  to  do  so  did  not  ap- 
pear, and  for  that  reason  the  court  held  it  to  be  defective.  In 
the  certificate  under  oonsideration,  on  the  contrary,  the  per- 
son certifying  describes  himself  as  president  of  the  corporation, 
and  in  that  capacity  signed  his  name.  His  official  connection 
with  the  newspaper  therefore  appears.  As  president  of  the 
corporation,  he  was  certainly  its  agent,  within  the  meajiing  of 
the  statute,  and  conpcquently  a  proper  person  to  make  the  cer- 
tificate: Smith  V.  Smith,  62  111.  493.  The  matters  set  forth  in 
the  certificate  were  certified  to  by  an  individual.  The  corpora- 
tion could  certify  to  nothing.  To  have  sealed  the  certificate 
with  the  corporate  seal  would,  therefore,  have  been  an  unneces- 
sary, Lf  not  an  absurd,  proceeding. 

As  to  the  second  contention:  Appellant  claims  that  the  mat- 
tCTB  set  forth  in  the  certificate  of  publication  filed  in  the  con- 
firmation proceedings  are  false,  and  the  certificate,  therefore, 
insufficient.  At  the  hearing  of  this  cause,  he  called  one  B.  Mc- 
Williams,  in  order  to  prove  by  him  that  between  the  dates  Feb- 
ruary 3  and  Febniary  9,  1893 — the  dates  within  which  the  cor- 
tifieate  of  publication  alleged  the  notice  to  have  been  published 
— no  notice  appeared  in  the  files  of  the  Chicago  Mail.  The 
court,  on  ***  appellee's  objection,  refused  to  hear  such  testi- 
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inony.  In  this  the  court  did  not  err.  The  proper  time  to  have 
tendered  such  testimony  was  at  the  hearing  of  the  confirmation 
proceeding.  As  it  was,  the  offer  came  too  late,  for  this  is  a  col- 
lateral proceeding,  in  which  it  is  sought  to  attack  the  jurisdic- 
tion of  the  court  to  render  the' judgment.  In  the  record  of  the 
confirmation  proceeding  there  appeared  a  certificate  which  was 
sufficient  if  true,  and  the  judgment  recited  that  the  facts  alleged 
in  such  certificate  were  true;  consequently,  it  will  be  assumed 
that  the  court  had  sufficient  evidence  before  it  to  warrant  the 
rendering  of  judgment.  Even  were  the  certificate  in  fact 
insufficient,  appellant  could  take  no  advantage  of  it  in  this,  a 
collateral,  proceeding,  for  in  such  a  case  the  presumption  would 
be  that  the  court  heard  and  acted  upon  other  and  sufficient  evi- 
dence to  sustain  the  findings:  Bamett  v.  Wolf,  70  111.  76;  Har- 
ris v.  Lester,  80  111.  307. 

"We  find  no  error  in  the  record,  and  the  judgment  of  the 
county  court  will  be  affirmed. 

AFFIDAVIT— WHAT  IS.— An  affidavit  is  a  voluntary  oath  reduced 
to  writing,  taken  before  some  authorized  officer,  and  certified  by  him: 
Shelton  v.  Berry,  19  Tex.  154;  70  Am.  Dec.  326,  and  note. 

AN  AFFIDAVIT  CANNOT  BE  USED  IN  A  CAUSE  UNLESS 
IT  IS  PROPERLY  ENTITLED,  and  the  title  should  be  of  the  cause 
in  which  it  is  to  be  used:  Watson  v.  Roessig,  24  111.  281 ;  76  Am.  Dec. 
746.  As  a  general  rule,  an  affi<lavit  must  be  entitled  in  the  suit  in 
which  it  is  to  be  used.  Still,  if  no  suit  is  pending,  at  the  time,  it  need 
not  be  entitled;  but,  if  a  suit  is  pending,  and  the  affidavit  is  entitled 
in  a  suit  not  pending,  it  is  a  nullity:  Beebe  v.  Morrell,  76  Mich.  114 j 
16  Am.  St.  Rep.  288. 

JUDICIAL  NOTICE— NOTARIES  PUBLIC— The  circuit  courts  of 
Illinois  take  judicial  notice  of  who  are  notaries  within  the  county  where 
the  court  sita:  Extended  note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  685, 
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AN  ESTATE  CANNOT  BY  DEED  BE  LIMITED  OVER  TO 
another  after  a  fee  already  granted. 

THE  TERM  "REMAINDER,"  NECESSARILY  IMPLIES 
what  is  left,  and,  if  the  entire  estate  Is  granted,  there  can  be  no 
remainder. 

CONVEYANCE  —  REPUGNANCY.— IF  THE  TERMS  USED 
IN  A  DEED  VEST  THE  FEE  IN  THE  FIRST  TAKER,  other  parts 
of  the  instrument  showing  an  intention  to  give  a  less  estate  must  be 
disregarded.  Therefore,  if  a  deed  purports  to  convey  real  property 
to  two  grantees,  but  contains  a  clause  declaring  that,  in  case  either 
grantee  dies  without  heirs,  her  interest  shall  vest  in  the  survivor, 
such  clause  is  not  wholly  Inoperative. 
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Peebles  &  Peebles  and  A.  N.  Yancey,  fox  the  appellant. 
Binaker  &  Einaker,  for  the  appellee. 

»<"  PHILLIPS,  J.  Appellee  filed  a  bill  for  dower  and  par- 
tition of  certain  lands  alleged  to  have  belonged  to  Emily  C.  Cook 
fit  the  time  of  her  death,  he  being  her  surviving  husband.  Her 
title  was  acquired  by  the  following  deed: 

"The  grantor,  Thomas  Stewart,  of,  etc.,  for  and  in  consid- 
eration of  one  dollar  in  hand  paid,  doth  hereby  grant,  bargain, 
sell,  convey,  and  warrant  to  Mary  A.  Stewart  and  Emily  C. 
Stewart,  of  Macoupin  county,  the  following  real  estate,  to  wit: 
The  southwest  quarter  of  the  northwest  quarter  of  section  14, 
and  the  southeast  quarter  of  the  northeast  quarter  of  seotion  15, 
all  in  township  No.  12  north,  range  8  west,  in  Macoupin  county, 
Btate  of  Illinois.  And  I,  Thomas  Stewart,  as  for  myself,  retain 
possession  and  reserve  the  use,  profits,  and  full  control  during 
my  life;  and  further,  in  case  either  of  the  grantees  dies  without 
a  heir,  her  interest  to  revert  to  the  survivor. 

*T)ated  this  10th  day  of  ^larch,  1883. 

"THOMAS  STEWART.     (Seal)** 

The  trial  court  held  the  fee  vested  in  the  grantees,  and  de- 
creed dower  and  parlition.     This  apjjoal  is  prosecuted. 

Appellee  insists  that  the  deed  conveys  the  title  in  fee  simple 
to  the  grantees  therein,  and  that  the  last  clause  in  the  deed,  con- 
taining the  following  words,  to  vs-it:  "And  further,  in  case 
either  of  the  grantees  dies  vvithout  a  heir,  her  interest  to  revert 
to  the  survivor,"  is  inoperative  and  void.  He  alleges  that  he 
is  the  owner,  as  such  heir  to  his  deceased  wife,  of  the  undivided 
half  of  the  undivided  half  of  said  lands  above  mentioned.  Ap- 
pellant denies  the  right  of  appellee  to  any  right,  title,  or  interest 
of,  in,  or  to  the  said  tracts  of  land  in  said  deed  mentioned.  Her 
contention  is,  that,  by  the  deed  from  Thomas  Stewart  to  her 
and  the  deceased  wife  of  appellee,  the  grantees  took  simply  a  life 
estate,  with  a  contingent  remainder  to  the  survivor  in  fee. 

803  ]>y  ^)^Q  thirtoenth  section  of  chapter  30  of  the  Revised 
Statutes  it  is  provided:  "Every  estate  in  lands  which  shall  be 
granted,  conveyod.  or  devised,  although  other  words  heretofore 
neccssyiry  to  transfer  an  estate  of  inheritance  be  not  added,  shall 
he  deemed  a  fee  simple  estate  of  inheritance,  if  a  less  es- 
tate be  not  limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed,  or  devised  by  construction  or  operation 
of  law.**  By  section  9  of  the  same  chapter  the  words  "convey 
and  warrant"  to  the  grantee  are  declared  to  be  a  conveyance  in 
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fee  simple  to  the  grantee,  his  heirs  and  asdgna,  with  certain 
covenants,  etc. 

This  deed  is  clearly  within  the  letter  and  spirit  of  section 
9,  and,  by  the  two  sections  above  named,  a  fee  simple  estate 
was  vested  in  the  grantees.  It  is  an  established  principle  of  con- 
struction of  contingent  remainders,  that  an  estate  cannot,  by 
deed,  be  limited  over  to  another  after  a  fee  already  granted. 
The  term  "remainder"  necessarily  implies  what  is  left,  and,  if 
the  entire  estate  is  granted,  there  can  be  no  remainder.  This 
deed  effected  an  absolute  fee  simple  conveyance  by  the  first 
clause  of  the  deed  and  vested  the  estate.  By  the  last  clause 
an  attempt  is  made  to  mount  a  fee  upon  a  fee,  which  can  only 
be  done  by  executory  devise:  Smith  v.  Kimbell,  153  111.  368; 
Fowler  v.  Black,  136*' 111.  363;  Griswold  v.  Hicks,  133  111.  494; 
22  Am.  St.  Rep.  549.  It  is  a  further  principle  of  construction 
of  deeds,  that  if  the  tenns  used  vest  a  fee  in  the  first  taker,  other 
parts  of  the  instrument  showing  an  intention  to  give  a  less  estate 
will  not  control:  Carpenter  v.  Van  Olinder,  127  111.  42;  11  Am. 
St.  Eep.  92.  Under  the  statute,  the  conveyance  being  to  the 
grantee  and  her  heirs  and  assigns,  the  terms  have,  in  law,  a  defi- 
nite meaning.  By  the  use  of  terms  of  a  definite  legal  meaiiing, 
the  intention  can  be  determined  from  the  language  used.  If 
that  language  means  a  certain  tiling,  and  nothing  else,  then  the 
only  reasonable  construction  is,  that  what  was  intended  was 
expressed  in  the  language  used.  The  ^***  language  used  did 
not  create  an  estate  in  joint  tenancy  nor  a  life  estate. 

Under  these  principles,  this  deed  reserved  to  the  grantor  a 
life  estate  and  vested  a  fee  in  the  grantees,  and  the  clause,  "and 
further,  in  case  either  of  the  grantees  dies  without  a  heir,  her 
interest  to  revert  to  the  survivor,"  must  be  held  to  be  inopera- 
tive, as  a  limitation  of  the  fee. 

The  decree  of  the  circuit  court  is  affirmed. 


ESTATES— LIMITATION  OYER  AFTER  FEE  GRANTED.  — If 
the  first  taker  under  a  will  is  given  an  estate  in  fee  or  for  life,  coupled 
with  an  unlimited  power  of  disposition,  the  fee  or  absolute  estate  vesti 
in  the  first  taker,  and  any  limitation  over  is  void:  Bradley  v.  Games, 
94  Tenn.  27;  45  Am.  St.  Rep.  696,  and  note;  Combs  v.  Combs,  67  Md. 
11 ;  1  Am.  St.  Rep.  359,  and  especially  note. 
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[1&9  iLUNOia,  3S5.] 

WATERS  AND  WATERCOURSES,  POLLUTING.  —  The 
owner  of  lands  througli  which  Hows  a  brook  or  small  watercourse 
la  entitled  to  an  injunction  to  prevent  the  owners  of  a  cemetery 
from  constructing  a  sewer  through  and  over  their  premises,  so  aa 
to  drain  into  the  brook,  if  the  effect  of  such  sewer  must  be  to  carry 
poisonous  exhalations  from  decomposing  human  bodies  into  tha 
watercourse,  thereby  polluting  Its  waters. 

W^ATERS  and  WATERCOURSES,  FURTHER  POLLUTION. 
The  fact  that  a  watercourse  is  already  polluted  and  contaminated 
by  various  causes  does  not  entitle  other  persons  to  add  thereto,  nor 
preclude  persons  through  whose  lands  the  watercourse  flows  from 
obtaining  relief  by  injunction  against  its  further  pollution-  ; 

NUISANCES  — CUMULATIVE  REMEDIES. —  The  equitable! 
remedy  to  prevent  the  creation  or  continuation  of  a  nuisance  Is  notl 
taken  away  by  a  statute  giving  a  remedy  by  Indictment.  I 

INJUNCTIVE  RELIEF  MAY  BE  GRANTED  TO  PREVENT  ^ 
A  LANDED  PROPRli:T()lt  ll'o.v     <  .\  1  Si.\(;   iHthy  and  contami- 
nated water  to  percolate  from  his  soil  Into  the  adjacent  lands,  to  the 
injury  of  his  neighbor. 

NUISANCES.— AN  INCORPORATED  CITY  OR  TOWN  WILL 
NOT  BE  PERMITTED  to  empty  its  sewage  into  a  stream  of  water, 
where  the  result  is  the  pollution  thereof. 

A  NUISANCE  CANNOT  BE  AUTHORIZED  BY  A  CONTRACT 
between  a  municipality  and  a  cemetery  asdociation,  to  the  injury  of 
a  tiiird  person. 

Whitehead  &  Stoker  and  W.  H.  Holden,  for  the  appellants. 

Runyan  &  Runyan,  for  the  appellees. 

Holden  &  Buzzell,  for  the  appellee  town  of  Worth. 

••»«  CARTER,  J.  This  waa  a  bill  in  equity,  filed  in  the  cir- 
cuit court  of  Cook  county  by  certain  landowners,  who  are  appel- 
lants here,  to  enjoin  appellees,  two  cemetery  corporations,  from 
constructing  a  certain  sewer  so  aa  to  drain  their  cemeteries, 
and  especially  to  underdrain  certain  wet  and  swampy  portions 
thereof,  used  and  to  be  used  in  burying  the  dead,  into  a  running 
stream  of  water  flowing  through  appellants'  lands.  The  sewer 
empties  into  the  brook  where  it  crosses  Morgan  avenue,  above 
appellantfi'  lands,  and  is  being  construoted  eas»tward  along  said 
avenue  between  said  cemeterie.^,  with  lateral  extensions  or  spurs 
extending  into  the  cemeteries  for  drainage,  and  especially  de- 
signed to  drain  certain  swampy  portions  thereof  as  api)ear  unfit 
for  burial  purposes  unloes  underdmine<1.  The  sewer  is  being 
constructed  under  a  contract  between  the  two  cemetery  compa- 
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nies  of  the  one  part  and  the  commissioners  of  highways  of  the 
town  of  Worth  of  the  other  part,  whereby  the  former  are  to  con- 
struct the  sewer  at  their  own  expense,  and  to  pay  all  damages 
to  private  property,  and  the  town  is  to  keep  the  same  open  and 
in  repair  for  the  use  of  the  cemetery  companies,  and  the  adjoin- 
ing property  owners  are  to  have  the  right  to  connect. 

There  is  but  little  dispute  as  to  the  law  of  the  case,  the  con- 
troversy relating  chiefly  to  matters  of  fact.  The  testimony  was 
taken  by  the  master  to  whom  the  cause  was  referred.  Many 
^vilnesses  were  examined,  and  the  evidence  is  too  voluminous 
to  be  set  out  to  any  considerable  extent  here.  The  testimony 
shows,  however,  that  said  brook  is  a  small,  shallow  stream, 
which  rises  north  of  Morgan  avenue  or  One  Hundred  and  Elev- 
enth street,  in  the  town  of  Worth,  and  flows  southerly,  fed  by 
spnngs  along  its  course,  across  said  avenue  through  the  sixty 
acres  of  land  owned  by  complainant  G.  D.  Barrett,  thence  south 
through  a  one  hundred  acre  tract  owned  by  complainant  W.  B. 
Brayton,  and  across  Raymond  avenue  or  ^^"^  One  Hundred  and 
Fifteenth  street,  and  through  land  owned  by  complainant  Sax- 
ton,  and  thence  through  an  eighty  acre  tract  owned  and  occu- 
pied by  eompLiinant  Ira  S.  Brayton  and  eighty  acres  owned  and 
occupied  by  Friederich  Joehnke;  thence  across  Lyon  avenue  or 
One  Hundred  and  Nineteenth  street,  over  a  forty  acre  tract 
owned  by  complainants  John  T.  Dale  and  George  D.  Eobinson. 
South  of  Morgan  avenue,  two  and  one-half  miles  in  a  direct  line, 
but  four  miles  by  the  brook,  complainant  August  C.  Roeber  oc- 
cupies a  block  of  ground,  on  which  he  has  constructed  icehouses, 
and  where  he  conducts  an  ice  business  of  five  thousand  dollars  or 
six  thousand  dollars  a  year.  The  brook  that  runs  through  the 
lands  of  other  complainants  north  of  his  premises  empties  into 
Stony  creek  about  three-fourths  of  a  mile  above  his  place.  He 
has  harvested  ice  from  Stony  creek,  and  sold  the  same  in  Chi- 
cago and  vicinity  for  fourteen  years  past,  for  refrigeraitor  and 
domestic  purposes.  The  lands  of  the  other  complainants  are 
used  for  pasturage  and  farming  purposes,  and  the  water  of  the 
brook  is  used  for  stock,  and  to  some  extent  is  used  in  the  homes 
of  the  occupants  of  the  land  for  domestic  purposes.  This 
brook  running  through  said  lands  receives  the  washings  of  the 
streets,  and  from  manured  lands  used  for  raising  cabbagea 
adjoining  it  north  of  the  land  of  complainants,  and  in  times  of 
freshets  the  brook  is  muddy,  but  is  clear  in  its  natural  condition. 
Ditches  have  been  constructed  along  Morgan  avenue,  and  sur- 
face water  coming  south  on  Johnson  avenue,  which  intersecta 
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Morgan  avenue,  is  carried  along  these  ditches  into  the  brook. 
Dr.  Bayard  Holmes  testified,  as  an  expert  bacteriologist,  that 
bodies  buried  in  boxes  of  wood  would  sooner  or  later  be  so  lique- 
fied as  to  be  practically  incorporated  with  the  soil  in  wliich  they 
were  buried,  and  that  the  subterranean  drainage  of  a  cemetery 
draining  into  a  sewer  of  brick  and  mortar,  as  ordinarily  built, 
if  drained  into  a  spring  brook,  would  carry  contamination  and 
pollute  such  brook  for  five  miles  or  more,  and  that  brook,  being 
dammed  for  ice  *®®  making  within  four  miles  from  the  ceme- 
tery, would  result  in  a  pond  from  which  ice  of  a  very  pernicious 
quality  would  be  harvested;  that  the  water  from  a  brook  into 
which  such  sewage  drained  would  be  unhealthy  for  cows,  and 
luifit  for  drinking  purposes  or  for  cooking  water  for  domestic 
use.  The  testimony  of  other  witnesses  showed  that  the  lands 
through  which  the  brook  runs  into  which  the  drainage  from  the 
cemeteries  emptied,  would  be  unfitted  for  dairy  purposes  and 
stockraisfing  by  reason  of  the  contamination  of  the  water  by 
the  sewage. 

We  have  read  and  considered  all  the  evidence  with  care,  and 
are  of  the  opinion  that  it  sustains  the  conclusions  reached  by 
the  master.  In  his  report,  the  master  found  "that  injurious 
products  of  decomposition  do  emanate  from  animal  bodies  bur- 
ied in  the  earth;  that  these  emanations  do  enter  into  the  soil 
in  which  said  bodies  are  buried;  that  the  surface  water  percolat- 
ing through  the  soil  takes  up  those  emanations;  that  if  the  sewer 
referred  to  is  constructed,  with  the  lateral  drains  extending  into 
the  said  cemeteries  referred  to  in  the  bill  of  complaint  filed  in 
this  cause,  these  unwhole^me  products  of  decomposition  will 
percolate  through  the  soil  and  penetrate  the  sewer,  and  will  be 
carried  by  the  said  sewer  and  emptied  into  the  si)ring  brook,  and 
that  the  contents  of  the  said  sewer  will  contaminate  the  waters 
of  the  spring  brook  to  a  greater  extent  than  they  are  now  con- 
taminated from  any  cause  shown  to  exist,  and  will  contaminate 
the  waters  of  the  said  spring  brook  to  a  greater  extent  than  they 
would  be  contaminated  from  any  natural  cause  or  from  any  con- 
ditions existing  prior  to  the  construction  of  the  proposed  sewer"; 
that  the  preponderance  of  the  evidence  on  the  main  issue  was 
in  favor  of  the  complainants,  and  that  the  material  allegations 
of  their  bill  were  sustained.  The  circuit  court  sustiinod  excep- 
tions to  this  report  and  dismissed  the  bill,  and  its  docrce  has 
been  afTirmed  by  the  appellate  court 

***  We  think  there  was  error  in  affirming  the  deoroe.  The 
very  purpose  of  tlie  sewer  was  to  fumibh  undcrdrainage,  as  well 
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as  surface  drainage,  to  these  cemeteries.  Some  portions  of  their 
grounds  were  so  wet  and  swampy  that  water  would  rise  in  open- 
ings for  graves,  when  dug,  to  sudh  an  extent  as  to  compel  their 
abandonment  and  the  selection  of  more  elevated  ground  in  their 
stead.  It  is  true,  it  was  shown  that  some  of  the  highways  of  the 
town  would  be  drained  and  benefited;  but  the  chief  purpose 
and  object  in  view  were  to  furnish  cemetery  drainage,  and,  to 
accomplish  this,  the  cemeitery  companies  were  willing  and 
agreed  to  pay  the  whole  expense.  Experienced  bacteriologists 
testified  that,  if  the  sewer  were  constructed  amd  finished  as 
contemplated,  poisonous  exudations  would  be  carried  from  de- 
composing human  bodies,  by  the  percolating  waters,  into  the 
sewer  and  from  thence  into  the  spring  brook,  polluting  and  con- 
taminating its  waters  and  rendering  them  unfit  for  U'se  for  man 
or  beast,  and  dangerous  to  the  health  of  those  who  should  use 
the  water  for  drinMng  or  domestic  purposes,  or  who  should  use 
the  milk  of  cows  that  drank  from  the  brook,  and  that  ice  which 
should  be  harvested  from  ponds  formed  by  the  brook  upon  the 
lands  of  complainant  Eoeber  would  be  of  a  very  pernicious 
quality. 

There  was  some  conflict  in  the  evidenee  on  the  question  as 
to  whether  or  not  tlie  stream  would  be  thus  polluted  by  the 
sewer,  but  we  think  the  clear  preponderance  of  the  evidence 
sustains  the  finding  of  the  master  that  it  would  be.  It  would 
also  seem  to  accord  with  the  common  opinion  of  mankind  that 
ujiderdrains  in  wet  and  niiarshy  land  filled  with  decaying  bodies, 
leading  into  a  running  brook  flowing  within  a  mile  of  such  land, 
would  pollute  the  waters  of  the  brook.  The  evidence  does  not 
show,  nor  does  experience  or  science  appear  to  teach,  just  how 
far  this  pollution  would  continue  in  the  flowing  waters.  One 
witness  testified  that  it  might 'continue  from  five  to  fifty  miles 
before  the  purification  would  become  complete.  ^^^  But  we 
think  it  clearly  appears  that  the  waters  would  probably  be  con- 
taminated by  this  sewer  while  flowing  through  the  lands  of  all  of 
the  complainants.  Some  of  these  lands  were  immediately  be- 
low the  mouth  of  the  sewer,  and  the  farthest  within  four  miles. 
The  brook  is  small,  but  perennial.  It  is  fed  along  its  course, 
below  the  mouth  of  the  sewer,  by  small  springs  of  pure  water 
rising  from  the  bed  of  the  stream.  It  flows  through  the  private 
property  of  complainants.  They  used  its  waters  for  stock,  for 
cows  kept  for  dairy  purposes,  for  making  ice,  and,  at  times,  for 
domestic  use. 

The  defendants  attempted  to  break  the  force  of  the  case  made 
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by  complainants  by  showing  that  the  waters  of  the  brook  and  the 
springs  along  its  course  were  already  polluted  by  the  washings 
from  manured  lands  used  in  gardening,  and  from  decaying  vegeta- 
bles and  other  refuse  matter,  and  were  successful  in  showing  that, 
in  wet  weather,  the  waters  of  this  stream  were  rendered  impure 
from  these  causes.  They  also  showed  tliat  another  drain  of  a 
fiomewhajt  similar  kind,  from  Mount  Hope  Cemetery,  discharged 
its  waters  into  a  ravine  which,  in  wet  weather,  carried  such  waters 
into  the  brook  in  question  at  a  point  below  the  land  of  some 
of  the  complainants  and  above  that  of  others.  But  we  know 
of  no  rule  of  law  that  sanctions  one  wrong  because  another  has 
preceded  it.  It  is  doubtla=5s  true  that  straims  of  water  cannot  be 
kept  as  pure  when  flowing  through  lands  occupied  by  populous 
communitifis  as  when  flowing  through  sparsely  settled  lands; 
but  these  effects  that  unavoidably  arise  from  the  occupation 
and  cultivation  of  the  soil  by  man  do  not  justify  the  deliberate 
pollution  of.  a  stream  of  water  flowing  through  private  property, 
in  order  that  the  interests  of  private  persons,  or  even  of  the  pub- 
lic, may  be  enhanced  thereby.  There  ore  very  few  streams  of 
water  flowing  through  a  densely  populated  country  which  are 
not  more  or  less  polluted  from  general  causes  arising  from  the 
occupation  and  cultivation  of  the  adjacent  lands.  The  ^®* 
courts  have  no  power  to  prevent  pollution  so  occurring:  28  Am. 
&  Eng.  Ency.  of  Law,  971,  note;  Baltimore  v.  Warren  Mfg.  Co., 
59  Md.  96.  Bu)t  it  is  a  well-recognized  branch  of  equity  juris- 
diction to  restrain,  by  injunction,  the  fouling  of  running 
streams  that  pass  over  the  lands  of  others,  by  connecting  sewers 
therewith,  or  by  other  means,  so  as  to  endanger  the  comfort  and 
health  of  others  or  to  cause  irreparable  injury  to  their  property 
rights:  2  High  on  Injunction?,  sees.  794,  795,  p.  508;  People  v. 
St.  Louis,  5  Gilm.  351;  48  Am.  Dec.  339;  Wahle  v.  Reinbach,  76 
111.  322;  Metropolitan  City  Ry.  Co.  v.  Chicago,  96  111.  620;  ^linke 
T.  Hopeman,  87  111.  450;  29  Am.  Rep.  63;  Catlin  v.  Vnlcntino, 
9  Paige,  575;  38  Am.  Dec.  567;  Lyon  v.  Mcl.aughlin,  32  Vt.  423; 
Dwight  v.  Hayes,  150  111.  273;  41  Am.  St.  Rep.  367.  And  the 
mere  fact  that  in  the  case  at  bar  the  waters  of  this  stream  may, 
to  some  extent,  have  been  rendered  unwholesome  when  floodel  l)y 
the  washings  from  manured  lands,  or  by  the  connection  of  other 
drains,  is  no  excuse  for  the  threatened  pollution  by  the  cemotery 
companies:  28  Am.  &  Eng.  Ency.  of  Law,  968.  974.  It  is  de- 
clared by  section  221  of  the  Criminal  Code  to  be  a  public  nui- 
sance "to  corrupt  or  render  unwholesome  or  impure  the  water 
of  any  spring,  river,  stream,  pond,  or  lake,  to  tlie  injury  or  pre- 
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judice  of  others,"  and  the  offense  is  punishable  by  indictment, 
but  the  "bare  fact  that  the  statute  gives  a  remedy  by  indictment 
does  not  deprive  the  court  of  its  equitable  powers":  Minke  v. 
Hopeman,  87  111.  450;  29  Am.  Eep.  63.  In  Wahle  v.  Eeinbach, 
76  111.  322,  325,  it  was  held  that  a  bill  would  lie  to  enjoin  the 
erection  of  a  privy  so  near  to  complainant's  dwelling  and  well  of 
water  as  that  it  would  become  injurious  to  the  health  and  com- 
fort of  himself  and  family,  and,  after  citing  previous  decisions 
of  this  court,  it  was  said:  "These  cases,  however,  recognize  the 
doctrine,  which  is  supported  by  all  the  authorities  on  this 
branch  of  equity  jurisdiction,  that  where  the  injury  resulting  from 
the  nuisance  is,  in  its  nature,  irreparable,  as,  when  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence,  or  penna- 
nent  ruin  ^**  to  property  will  ensue  from  the  wrongful  act  or 
erection,  courts  of  equity  will  interfere,  by  injunction,  in  fur- 
therance of  justice  and  the  violated  rights  of  property."  Injunc- 
tive relief  will  be  granted  to  prevent  one  proprietor  from  caus- 
ing filthy  or  contaminated  water  to  percolate  from  his  soil  into 
adjoining  lands,  to  the  injury  of  his  neighbor:  27  Am.  &  Eng. 
Ency.  of  Law,  437. 

The  evidence  does  not  sustain  appellee's  contention  that  the 
purpose  of  the  sewer  is  mere  surface  drainage,  or  the  carrying  off 
more  rapidly  of  waters  from  the  surface  of  the  cemetery  grounds 
which,  by  the  slower  processes  of  percolation  and  natural  drain- 
age, would  eventually  find  their  way  to  the  same  stream  and  in  a 
more  impure  condition.  The  contract  shows  that  the  sewer  was 
to  be  at  all  times  kept  open,  and  to  be  used  by  the  two  cemeteriei 
for  carrying  away  all  surface  water  and  as  a  drain  for  said  ceme- 
teries, and  the  plan  and  purpose  of  construction  show  that  one  of 
its  principal  objects  was  the  underdraining  of  the  wet  and 
swampy  portions  of  the  cemeteries,  and  much  the  lai'gcr  portion 
of  the  evidence  relates  to  the  effect  the  decaying  bodies  buried  in 
the  cemetery  would  have  on  the  percolating  waters  which  it  is  in- 
tended the  sewer  should  carry  off  into  this  brook. 

In  Eobb  V.  La  Grange,  158  111.  21,  it  was  said:  *TJnder  the 
ruling  of  this  court,  which  we  believe  to  be  in  harmony  with  the 
current  of  authority  bearing  on  the  question,  a  village  or  city 
cannot  run  its  sewage  beyond  the  incorporated  limits  and  empty 
it  on  the  adjoining  premises  of  some  landowner,  where  a  stench 
is  created  and  the  sewage  is  detrimental  to  the  health  of  the 
neighborhood.  Nor  will  a  village  or  incorporated  town  be  permit- 
ted to  empty  its  sewer  into  a  stream  of  water,  where  the  result  ia 
the  pollution  of  the  stream.  In  other  words,  if  a  nuisance  is  es- 
tablished by  carrying  the  sewer  of  a  village,  incorporated  town. 
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or  city  in  a  drain  or  sewer  "beyond  the  limits  of  the  incorporation, 
a  bill  in  equity  will  lie  on  behalf  of  any  person  injured.  The  real 
•**  question  in  the  case  then  is,  whether  the  evidence  is  sufBcienfc 
to  establish  a  nuisance."  And,  in  view  of  the  fact  that  the  wit- 
nesses were  examined  in  open  court,  in  that  case,  when  the  cause 
▼as  heard,  and  that  the  trial  judge,  at  the  request  of  the  parties, 
went  upon  the  locus  in  quo  and  personally  viewed  the  premises, 
and  found,  as  a  matter  of  fact,  that  no  nuisance  was  created, 
this  court  declined  to  reverse  such  finding,  but  did  hold  that  in 
view  of  the  fact  that  the  bill  was  filed  before  the  sewer  was  com- 
pleted, and  the  trifd  was  had  before  it  could  be  satisfactorily 
determined  whether  the  final  result  of  the  sewer  would  be  to 
create  a  nuisance  or  not,  the  bill  should  have  been  dismissed 
without  prejudice. 

Under  the  facts  proved  in  the  case  at  bar,  we  are  satisfied,  as 
found  by  the  master,  that  a  nuisance  would  be  created,  and  that 
the  decree  should  have  been  for  the  complainants. 

The  town  of  "Worth  filed  a  cross-bill  to  set  aside  the  contract, 
on  the  ground  that  the  commissioners  had  no  power  to  make  it, 
and  because  it  was  not  made  or  authorized  at  any  meeting  of  the 
commissioners.  It  is  plain  that  neither  party  had  any  right, 
by  contract,  to  authorize  the  pollution  of  the  stream  in  question. 
But  we  see  no  occasion  for  setting  aside  the  contract.  It  will 
be  time  enough  to  consider  how  far  the  town  is  bound  when  its 
liability  under  the  contract  is  asserted  or  denied  in  some  proceed- 
ing making  such  consideration  necessary.  "We  hold,  therefore, 
that  the  circuit  court  erred  in  dismissing  the  bill  of  complaint, 
but  did  not  err  in  dismissing  the  cross-bill. 

The  judgment  of  the  appellate  court  and  the  decree  o<  the 
circuit  court,  except  as  to  the  dismissal  of  the  cross-bill,  are  re- 
versed, and  the  cause  is  remanded  to  the  latter  court,  with  direc- 
tions to  enter  a  decree  in  accordance  with  the  prayer  of  the  bill 
of  complaint  „__ 

WATERS— POLLUTION.— AN  INJUNCTION  will  He  to  restrain  the 
pollntion  of  the  waters  of  a  atream  by  emptying  tiierein  the  sewage 
of  a  city,  thereby  rendering  the  waters  nnwholesome  and  unfit  for  use, 
and  creating  a  private  nninance  In  the  premises  of  a  landowner  over 
which  the  stream  flows:  Village  of  Dwight  v.  Hayes,  150  111.  273;  41 
Am.  St.  Rep.  367,  and  note. 

EASEMENT— RIOIIT  OF  MUNICIPALITY  TO  POLLUTE 
WATERS  OP  STREAM.— The  right  of  a  village  to  pollute  the  waters 
of  a  stream,  by  the  discharge  of  sewage  in  it,  is  in  the  nature  of  an 
ea«ement,  which  can  be  creates!  only  by  grant  or  pr»>Hoription !  Village 
of  Dwight  V.  Hayes,  150  III.  273 ;  41  Am.  St.  Rep.  367.  That  a  city  is  lia- 
ble in  damages  for  the  pollution  of  the  waters  of  a  natural  stream  by 
the  emptying  of  its  sewage  therein,  see  Good  T.  Aitoona  City,  162  Pa. 
8t.  493;  42  Am.  St.  Rep.  840,  and  note. 
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Abt  V.  American  Trust  &  Savings  Bank. 

[159  ILLINOIS,  467.] 

BANKING.— A  CHECK  DRAWN  FOR  VALUE  BY  A  DE- 
POSITOR in  a  bank  operates,  pro  tanto,  In  Illinois  as  an  assignment 
of  the  funds  of  such  depositor  in  such  bank,  but  the  law  is  other- 
wise in  New  York. 

CONFLICT  OF  LAWS— BANKING.— A  CHECK  DRAWN  IN 
ILLINOIS  on  a  New  York  bank,  and  payable  there,  is  controlled  by 
the  laws  of  the  latter  state,  and  therefore  does  not  take  effect  as  an 
assigument,  pro  tanto,  of  the  funds  of  the  drawer  in  a  New  York 
bank,  though  it  would  have  effected  such  an  assignment  under  the 
laws  of  Illinois  had  the  check  been  drawn  upon  a  bank  doing  busi- 
ness therein.  Nor  are  the  rights  of  the  drawee  increased  by  the 
fact  that  the  bank  in  New  York  has  paid  the  funds  which  were 
therein,  to  an  assignee  for  the  benefit  of  creditors  under  an  assign- 
ment made  in  the  state  of  Illinois. 

Moses,  Pam  &  Kennedy,  for  the  appellants. 

Moran,  Kraus  &  Mayer,  for  the  appellee. 

■***  CARTEE,  J.  This  was  a  petition  in  the  county  court 
of  Cook  county,  filed  by  appellants,  for  an  order  to  compel  the 
American  Trust  and  Savings  Bank,  assignee  for  the  benefit  of 
creditors  of  the  insolvent  banking  firm  of  Herman  Schaffner  & 
Co.,  to  pay  to  petitioners  the  amount  of  eight  certain  drafts, 
which  they  had  bought  of  Schaffner  &  Co.,  and  which  the  latter 
had  drawn  on  the  American  Exchange  National  Bank  of  New 
York  in  favor  of  petitioners.  The  petitioners  forwarded  the 
drafts  to  various  persons  in  due  course  of  business,  but  before 
thew  were  presented  to  the  drawee  for  payment,  Schaffner  &  Co. 
failed  and  made  a  voluntary  assignment  to  appellee  for  the  ben- 
efit of  their  creditors,  and  the  drawee,  having  notice  thereof, 
refused  payment.  The  total  amount  of  the  eight  drafts  was 
two  thousand  seven  hundred  and  ninety-nine  dollars  and  seventy- 
seven  ■cents,  and  the  total  amount  of  funds  of  the  drawer  on  de- 
posit with  the  drawee  was  then  eighteen  hundred  and  sixty-six 
dollars  and  sixty-two  cents,  but  the  amount  of  this  deposit  waa 
increased  to  five  thousand  nine  hundred  and  seven  dollars  and 
seventy-three  cents  by  collections  made  subsequently  to  the  as- 
signment. Payment  of  the  drafts  having  been  refused,  they  were 
returned  to  the  petitioners,  who  were  compelled-  to  make  pay- 
ment themselves.  It  was  admitted  on  the  trial,  that,  prior  to 
the  drawing  of  the  eight  drafts  in  favor  of  appellants,  the  drawer 
had  drawn  sixty-two  other  drafts  in  favor  of  various  parties, 
aggregating  three  thousand  two  hundred  and  ninety-three  dol- 
lars and  ninety-three  cents,  on  the  same  drawee,  and  which  were 
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presented  for  payment,  and  payment  refused,  ***  before  any  of 
said  eight  drafts  were  presented,  but  tliat  so  far  no  one  had  ap- 
peared to  claim  any  preference  on  account  of  any  of  such  prior 
drafts. 

It  is  not,  of  course,  denied  that  peLitioneore  are  creditors  of  the 
insolvent  firm  and  entitled  to  share  with  the  other  creditors  in  th« 
assets  of  the  estate,  but  petitioners  insist  that  by  drawing  in 
their  favor  the  drafts  on  the  bank  in  New  York,  Schaffner  & 
Co.  assigned  to  them  the  funds  so  on  deposit  in  the  New  York 
bank — in  other  words,  set  apart  ond  appropriated  said  funds  to 
or  toward  the  payment  of  said  dnii ts,  and  that  the  payees  there- 
upon became  entitled  to  the  funds,  and  that  it  is  the  duty  of  the 
assignee  to  pay  out  tlie  same  to  the  petitioners.  It  is  settled 
law  in  this  state  that  a  check  drawn  for  value  by  a  depositor  on 
a  bank  operates  as  an  assignment,  pro  tanto,  of  the  funds  of  the 
depositor  on  deposit  in  such  bank  in  favor  of  the  holder  of  the 
check:  Brown  v.  Lockie,  43  111.  497;  Union  Nat,  Bank  v.  Oce.ina 
County  Bank,  80  111.  212;  22  Am.  I?ep.  185;  National  Bank  of 
America  v.  Indiana  Banking  Co.,  114  111.  483.  But  it  was  ad- 
mitted on  the  trial,  and  the  decisions  of  the  courts  of  New  York 
show,  that  the  rule  is  otherwise  in  that  stiite:  Attorney  General 
▼.  Continental  Life  Ins.  Co.,  71  N.  Y.  325;  27  Am.  Rep.  55; 
Etna  Nat  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82;  7  Am.  Rep. 
314;  People  v.  Merchants'  etc.  Bank,  78  N.  Y.  2G9;  34  Am.  Rep. 
632;  First  Nat.  Bank  v.  Clark,  134  N.  Y.  308. 

The  assignee,  who  is  appellee  here,  contends,  tliat  as  the  funda 
on  which  the  drafts  were  drawn  were  in  New  York,  in  tlie  hands 
of  the  drawee  there,  the  contract  was  to  be  performed  in  that 
state,  and  must  be  governed  by  its  laws,  and  that  by  such  laws 
there  was  no  assignment  or  transfer  of  tJie  funds  to  the  holder 
of  the  drafts,  and  therefore  that  appellants  did  not,  upon  taking 
up  such  drafts,  have  any  more  right  to  such  funds  than  the  other 
creditors  of  the  insolvent  firm.  In  support  of  tliis  contention, 
Bank  of  America  v.  Indiana  Banking  Co.,  114  111.  483,  is  cited. 
In  that  case  it  was  held  that  a  check  drawn  in  Indiana  on  a  bank 
in  Illinois  would  operate  to  transfer  '•'''*  the  fund,  on  the  ground 
that  the  law  of  the  place  where  the  contract  was  to  be  performed 
must  govern,  the  law  of  Indiana  being,  as  in  New  York,  that 
checks  do  not  operate  to  assign  the  dcpo.^it,  or  a  Buffuiont  part 
thereof  to  pay  them.  It  is,  however,  insisted  by  appellants,  that 
as  this  is  not  a  proceeding  against  the  New  York  bank,  but 
against  the  assignee,  to  compel  delivery  to  them  of  such  funds  in 
the  hands  of  the  assignee  in  this  state,  the  laws  of  New  York  have 


Jan.  1896.]     Abt  v.  American  Trust  and  Sav.  Bank.      177 

no  application.  The  case  is  doubtful  on  tlie  fa-cts.  But  be  that 
as  it  may,  we  are  of  the  opinion  that  the  law  is  against  the  appel- 
lants. The  drafts,  though  drawn  in  this  state,  were  drawn  on 
the  New  York  bank,  and  were  payable  there.  The  contract  was 
to  be  performed  in  New  York,  and  it  must  be  presumed  that 
upon  a  question  of  this  character  the  parties  contracted  with  ref- 
erence to  the  laws  of  the  state  where  the  contract  was  to  be  per- 
formed, rather  than  with  reference  to  the  laws  of  the  state 
where  the  contract  was  made:  Mason  v.  Dousay,  35 
111.  424;  85  Am.  Dec.  368;  Lewis  v.  Headley,  36  111. 
433;  87  Am.  Dec.  227;  Adams  v.  Eobertson,  37  111.  45; 
Eoundtree  v.  Baker,  52  111.  241;  4  Am.  Eep.  597;  Davenport 
V.  Karnes,  70  111.  465;  Evans  v.  Anderson,  78  111.  558.  Such 
being  the  law,  and  such  being  the  contract,  we  do  not  think  that 
the  payment  of  the  funds  by  the  New  York  bank  to  the  assignee 
in  this  state,  even  if  the  facts  showed  such  payment,  would  give 
appellants  any  right  to  the  funds  which  they  did  not  have  before 
such  payment.  As  to  whether  or  not  the  sixty-two  drafts  drawn 
prior  to  those  of  appellants  would  of  themselves  defeat  the  peti- 
tion of  appellants  it  is  unnecessary  to  consider. 

We  are  satisfied  that  the  case  was  correctly  decided  in  the 
courts  below,  and  the  judgment  of  the  appellate  court  will  be 
affirmed.- 


CHECK  AS  ASSIGNMENT  OF  FUND.— A  check  drawn  by  a  de- 
positor on  the  bank,  unless  it  has  been  accepted,  does  not  constitute  an 
assignment  so  as  to  vest  the  fund  or  credit  against  which  it  is  drawn, 
or  any  part  thereof,  in  the  payee  or  holder:  Bank  v.  Windisch-Muhl- 
hauser  Brewing  Co.,  50  Ohio  St.  151;  40  Am.  St.  Eep.  660,  and  note; 
Akin  v.  Jones,  93  Tenn.  353;  42  Am.  St.  Rep.  921.  See,  also,  the  ex- 
tended notes  to  Hemphill  v.  Yerkea,  19  Am.  St.  Rep.  609,  and  In  n 
Franklin  Bank,  19  Am.  Dec.  422. 

CHECKS— CONFLICT  OF  LAWS.— The  indorser  of  a  check  drawn 
in  New  York  on  a  bank  in  Connecticut,  payable  at  a  future  day  and 
presented  on  that  day,  followed  by  dishonor  and  due  notice,  is  liable  if 
the  law  in  Connecticut  did  not  allow  grace  on  such  instrumentfl:  Bowen 
y.  Newell,  13  N.  Y.  290;  64  Am.  Dec.  550,  and  note. 
Am.  St.  Rkp.,  Vol.  L.  — 12 
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Green  v.  Hedenberg. 

[159  ILUKOW,  4S9.] 

CORPORATIONS— STOCKHOLDER'S  SUIT.— If  the  offlceri 
of  a  corporation  wronijfully  deal  with  its  property,  to  the  injury 
of  the  stockholders,  they  may  maintain  a  bill  against  the  corporation 
and  its  olficers  for  relief  against  such  misappropriation.  Before 
bringing  their  bill,  they  should  make  demand  on  the  proper  officers 
of  the  corporation  to  bring  it.  but  if  it  is  reasonably  certain  that 
such  demand  would  be  unavailing,  it  need  not  be  made. 

ONE  HOLDING  STOCK  AS  COLLATERAL  SECURITY  only 
Is  entitled  to  the  same  remedy  by  suit  to  obtain  relief  against  the 
misappropriation  of  funds  and  property  of  the  corporation  as  any 
other  stockbolder. 

ESTOPPEL.— THE  FACT  THAT  THE  COMPLAINANT 
WAS  SILENT  when  other  parties  stated  their  purpose  to  use  moneys 
of  the  corporation  In  making  payment  for  corporate  stock  does 
not  estop  him  from  maintaining  suit  to  prevent  or  redress  such  mis- 
appropriation. 

PRACTICE.—  THE  DISMISSAL  OF  A  BILL  AS  TO  PART  OP 
THE  DEFENDANTS  by  consent  will  not  prevent  the  court  from 
granting  relief  against  other  deiendants,  not  so  connected  with  those 
dismissed  that  the  latter  continue  to  be  necessary  parties  to  a  final 
decree. 

French,  Teller  &  Brown,  for  the  appellant. 
Edgar  B.  Tolman,  for  the  appellee. 

400  "WILKIN",  J.  This  is  a  bill  in  chancery  hy  appellee,  aa 
a  stockholder,  against  the  Nutting  Electric  Manufacturing  Com- 
pany and  its  officers  and  directors,  charging  them  with  misap- 
propriation of  corporate  funds  to  his  prejudice,  and  praying  re- 
lief. The  decree  of  the  circuit  court  was  according  to  the  prayer 
of  the  bill,  and  has  been  afHrmed  by  the  appellate  court. 

The  material  facts  set  up  in  the  bill  are,  that  the  capital  stock 
of  the  corporation,  consisting  of  1,000  shares  of  $100  each,  were, 
on  April  13,  1893,  held  by  two  rival  factions— complainant,  his 
8on,  James  W.  Hedenberg,  and  his  son  in  law,  Jason  R.  Prindle, 
being  the  owners  of  536  shares,  and  William  H.  Foulke,  Samuel 
E.  Nutting,  Frank  A.  Smith,  S.  D.  Brown,  and  Nellie  C.  Bonner, 
the  owners  of  the  remaining  464  shares.  At  that  time,  the  last- 
named  parties,  with  W.  C.  Green,  A.  S.  Nutting,  A.  W.  Bonner, 
P.  L.  Taylor,  and  D.  B.  Switzer,  through  complainant,  acting 
for  himself  and  his  son  in  law,  purchased  all  the  shares  owned 
by  the  parties  first  named,  agreeing  to  pay  therefor  $40,000 
-—$15,000  in  cafsh  and  $25,000  in  notes,  secured  by  the  stock  so 
purchased  and  214  additional  shares  delivered  to  him  as  collateral. 
Upon  the  consummation  of  this  sale,  complainant,  who  was  then 
president,  and  his  son  in  law,  Prindle,  who  was  then  secretary  of 
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the  company,  resigned,  and  appellant,  "W.  C.  Green,  was  elected 
president  and  W.  H.  Foulke  secretary.  Two  others  of  the  pur- 
chasers were  made  directors.  Frank  A.  Smith  was  then  treasur- 
er, and  continued  to  be  an  officer  ^^^  of  the  company.  At  this 
time,  there  was  due  the  company  certain  insurance  money,  amount- 
ing to  $15,200,  and  it  is  alleged  in  the  bill  that  that  money 
was  afterward  wjongfully  applied  by  the  president.  Green,  and 
the  treasurer.  Smith,  with  the  consent  and  concurrence  of  the 
other  directors,  upon  the  purchase  price  of  said  536  shares 
of  stock.  The  bill  alleges  that  the  total  cash  assets  of  the 
company  at  that  time  were  $21,648.43,  other  personal  prop- 
erty $3,000,  and  patents  of  great  value,  but  does  not 
state  their  value.  It  is  further  alleged  that  on  November  Sd 
following  the  purchase  of  the  stock  from  complainant,  $50,000 
in  bonds  were  issued  by  the  officers  and  directors  of  the  company, 
secured  by  a  chattel  mortgage,  in  which  Eugene  Clifford  was 
named  as  trustee,  for  the  purpose  of  raising  funds  to  pay  a  debt 
of  $6,600,  pretended  to  be  due  and  owing  by  the  company,  and 
it  is  alleged  that  if  the  $15,200  had  not  been  misappropriated 
as  stated,  no  necessity  whatever  would  have  existed  for  the  issue 
of  the  bonds,  even  though  the  indebtedness  really  existed.  It 
charges  certain  fraudulent  transactions  in  regard  to  those  bonds 
by  Clifford,  William  H.  Pope,  and  A.  Emma  Smith,  wife  of  Frank 
A.  Smith,  and  these  parties  were  made  defendants  to  the  bill. 
They  answered  denying  its  allegations  as  to  them. 

The  company,  Samuel  E.  Nutting,  W.  H.  Foulke,  P.  K  Tay- 
lor, W.  C.  Green,  Frank  A.  Smith,  and  A.  W.  Bonner  filed  a  joint 
and  several  answer,  in  which  they  admit  the  ownership  and  pur- 
chase of  the  shares  of  stock  on  April  13,  1894,  substantially  as 
alleged,  but  aver  that  the  said  purchase  was  in  fact  by  the  com- 
pany, and  not  by  the  individuals  in  whose  names  the  transaction 
was  had;  "they  admit  the  $15,200  paid  to  complainant  for  the 
stock  purchased  was  taken  from  the  funds  of  the  company  by 
said  Green,  acting  as  president,  and  William  H.  Foulke,  acting 
as  treasurer,  ....  and  admit  that  the  money  was  taken  with 
the  concurrence  and  assent  of  the  board  of  directors;  aver  that 
it  was  also  taken  with  the  consent  '*®^  and  concurrence,  and  at 
the  request,  of  every  one  of  the  stockholders,  and  with  the  full 
knowledge  and  consent  of  complainant,  James  W.  Hedenberg, 
and  Prindle;  ....  they  admit  that,  if  the  $15,200  had  been 
in  the  treasury,  there  would  have  been  no  necessity  to  issue  the 
honds  or  make  the  assignment  of  patents,  but  deny  that  there 
was  any  misapplication  or  misappropriation  of  the  funds  of  the 
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company,  and  deny  that  the  bonds,  mortgage,  or  assignment 
of  patents  were  made  pursuant  to  any  fraudulent  scheme  or  plan 
to  depreciate  the  stock  or  wreck  the  company,  or  for  any  other 
fraudulent  or  unlawful  purpose,  and  aver  that  the  same  were 
made  to  raise  money  for  the  legitimate  use  of  the  company,  and 
for  no  other  purpose,  and  they  admit  that  the  ofl&cers  and  direct- 
ors hypothecated  all  of  said  bonds  referred  to,  with  the  Central 
Trust  Bank,  as  security  for  a  debt  owing  said  bank  of  $6,524.50, 
but  deny  that  it  was  done  pursuant  to  any  unlawful  or  fraudu- 
lent scheme  or  conspiracy  of  any  kind,  and  aver  that  it  was  nec- 
essary for  the  company  to  raise  money  to  that  extent  for  its  use, 
and  that  they  had  no  other  security  to  offer;  they  admit  that, 
if  the  money  had  not  been  taken  from  the  assets,  no  occasion 
would  have  arisen  to  pledge  the  bonds,  but  aver  that  the  money 
taken  and  paid  to  complainant  and  his  associates  was  taken  with 
their  concurrence  and  consent,  and  for  their  use  and  benefit, 
and  not  for  the  benefit  of  the  other  stockholders,  and  complain- 
ant ought  to  be  estopped  from  in  any  way  questioning  the  valid- 
ity or  rightfulness  of  the  transaction";  they  admit  the  assets  of 
the  company  to  be  substantially  as  alleged  in  the  bill,  and  say 
"that  the  value  of  the  stock  is  mainly  speculative,  resting  upon 
the  value  of  certain  patents  owned  by  the  company."  Other 
allegations  appear  in  the  bill,  and  the  answer  sets  up  many  facta 
not  here  referred  to,  which,  in  our  view  of  the  case,  are  not  of 
controlling  importance. 

The  cause  was  referred  to  the  master  to  take  and  report  the 
testimony,  with  his  conclusions,  and  he  reported,  *^^  among 
other  things,  his  finding  to  be,  that  the  purchase  of  the  536 
shares  of  stock  was,  in  fact,  made  for  the  company,  and  he  also 
found  that  the  appropriation  of  the  $15,200  to  the  ca.sh  payment 
therefor  waa  with  the  consent  of  complainant  and  those  for 
whom  he  acted.  His  report,  which  was  very  voluminous,  waa 
excepted  to  by  the  complainant,  which  exceptions  the  master 
overruled,  but,  on  their  being  renewed  before  the  court,  were 
sustained,  the  court  holding  that  the  evidence  showed  that  the 
purchase  of  stock  was  made  by  the  individual  stockholders  pur- 
porting to  buy  the  same,  and  not  by  the  company,  and  also 
overruling  the  master's  finding  as  to  the  consent  of  the  sellers 
of  that  stock  that  the  company's  money  might  be  used  in  the 
payment  of  $15,200  on  said  purchase,  and  rendered  a  decree 
requiring  the  stockholders  named  to  pay  back  into  the  treasury 
of  the  company  the  $15,200  according  to  the  pro  rata  amount  due 
for  the  shares  of  stock  they  received,  and  further  providing 
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that  the  treasurer  report  to  the  court,  within  thirty  days  there- 
after, the  amount  received  from  those  parties,  and  ordering 
that  W.  C.  Green,  Frank  A.  Smith,  and  other  officers  named, 
pay  to  the  treasurer  any  deficit  which  might  appear  from  his 
report,  in  the  full  repa3Tnent  of  said  money — that  is  to  say,  $15- 
200.  It  finds  that  the  complainant  is  the  owner  of  certain  shares 
of  stock  in  said  company.  From  that  decree  William  C.  Green 
alone  appeals. 

The  vital  question,  in  the  case  is  admitted  by  all  parties  to  be, 
whether  or  not  the  complainant  consented  to  the  appropriation 
of  the  insurance  money  to  the  cash  payment  made  him.  Other 
matters,  however,  are  alluded  to  by  appellant  as  grounds  of  re- 
versal, though  they  are  not  pressed  with  much  earnestness. 

It  is  well  settled  in  this  state,  that  where  the  officers  of  a 
corporation  wrongfully  deal  with  its  property,  to  the  injury  of 
stockholders,  the  latter  may  maintain  a  bill  against  the  com- 
pany and  its  officers  for  relief  against  such  misappropriation. 
The  general  rule  is,  that  before  '*""*  bringing  such  a  bill,  a  de- 
mand must  be  made  upon  the  proper  officers  of  the  corporation 
to  bring  the  action,  but,  where  there  is  a  reasonable  certainty 
that  such  a  demand  would  be  unavailing,  it  need  not  be  made, 
and  it  is  both  alleged  in  the  bill  and  admitted  in  the  answer  that 
a  demand  in  this  case  would  not  have  been  regarded.  It  is  true, 
in  this  case  complainant  was  only  a  stockholder  by  reason  of  his 
holding  the  750  shares  of  stock  as  collateral  security;  but  if,  as 
alleged,  that  security  was  impaired  by  a  misappropriation  of  the 
corporate  funds,  we  see  no  reason,  and  none  is  even  attempted 
to  be  shown,  why  he  might  not,  as  any  other  stockholder,  main- 
tain the  bill.  Baldwin  v.  Canfield,  26  Minn,  43,  is  in  point. 
The  claim  set  up  in  the  answer,  that  the  purchase  of  stock  was 
by  the  company,  is  refuted  by  the  transaction  itself,  it  appear- 
ing to  be  a  purchase  and  sale  by  stockholders  of  the  company, 
and  not  by  the  company.  It  also  appears  that  by  the  subse- 
quent transactions  of  the  corporation  such  individuals  were 
treated  as  purchasers  of  this  stock,  and  required  to  pay  into  the 
treasury  of  the  company  each  his  pro  rata  share  of  the  $15,200. 
We  think  the  circuit  court  was  clearly  justifiable  in  finding  that 
this  was  not  a  purchase  of  stock  by  the  corporation. 

The  more  difficult  question  of  fact  in  the  case  is,  as  before 
stated,  whether  or  not  the  complainant  and  those  for  whom  he 
acted  knew  that  the  cash  payment  Avas  to  be  made  with  the 
insurance  money  due  the  company,  and  consented  thereto.  We 
have  carefully  examined  the  testimony  relied  upon  by  appellant 
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as  proving  such  consent,  and  find  it  largely,  if  not  altogether, 
of  a  negative  character.  That  is  to  say,- appellant  relies  upon 
proof  of  the  fact  that  complainant  was  silent  when  appellant 
and  other  parties  stated  positively  that  the  insurance  money 
should  be  used  in  maldng  the  cash  payment,  and  it  is  said  these 
statements  were  repeatedly  made  in  his  presence  and  no  ob- 
jection whatever  urged  by  him.  No  witness  testifies  that  com- 
plainant ever  expressly  consented  '*"°  to  such  use  of  the  com- 
pany's funds.  It  is  in  evidence  that  his  'son  in  law,  Prindle, 
reported  to  one  or  more  of  the  ofiicers  that  he  would  not  so  con- 
sent, because  such  use  of  the  funds  of  the  company  would  de- 
stroy the  value  of  the  stock,  and  it  is  said  that,  to  meet  that 
objection,  the  additional  214  shares  were  put  up.  But  here  again 
no  one  testifies  that  with  tliis  additional  security  complainant 
was  satisfied  or  withdrew  the  objection  which  he  had  already 
made.  The  testimony  of  himself,  his  son,  and  son  in  law  is 
direct  and  positive  to  the  fact  that  they  neither  of  them  ever 
consented  to  the  use  of  the  company  funds  in  payment  for  their 
shares  of  stock  sold.  We  are  satisfied  that  the  circuit  and  appel- 
late court  have  properly  found  in  favor  of  the  complainant  on 
tliis  issue,  and,  without  extending  this  opinion  in  the  discussion 
of  the  question  as  to  the  injurious  results  upon  the  complainant's 
security,  we  think,  in  view  of  the  admissions  made  in  the  answer, 
appellant  has  no  ground  of  complaint  of  the  decree  against  him. 

After  the  master  had  made  his  report  to  the  court  and  the 
exceptions  to  it  were  sustained,  this  entry  was  made:  "It  appear- 
ing to  the  court  that  the  complainant,  John  W.  Kedenberg,  and 
the  defendants  Pope  and  ClifTord  and  A.  Emma  Smith  have  ad- 
justed their  differences  out  of  court,  now,  on  motion  of  com- 
plainant, and  by  consent  of  said  defendants,  this  bill  is  dis- 
missed as  to  said  Eugene  ClifTord,  A.  Emma  Smith,  and  William 
H.  Pope,  without  costs  to  cither  party.'*  It  is  insisted  that,  after 
the  entering  of  this  order,  the  relief  granted  against  defend- 
ants con  Id  not  properly  be  entered.  We  do  not  concur  in  this 
view.  The  relief  sought  against  the  parties  dismissed  from  the 
bill  was  not  the  basis  of,  or  so  connected  with,  that  prayed 
against  appollnnt  as  that  they  continued  to  be  necessary  par- 
ties to  the  final  decree  against  him.  In  addition  to  this,  no  ob- 
jection was  made  by  appellant,  or  either  of  the  other  officers  and 
directors  of  the  company,  to  the  dismissal. 

*•*  We  regard  this  case,  under  the  pleadings,  as  one  of  fact, 
■0  largely  depending  upon  whether  the  $15,200  of  company 
money  was  taken  from  its  treasury,  and  applied  to  the  payment 
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of  a  debt  owing  by  its  individual  stockholders,  without  the  con- 
sent of  complainant,  that  when  that  question  is  determined  ad- 
versely to  appellant,  other  grounds  of  reversal  urged  axe  of  no 
substantial  merit. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


CORPOEATIONS-STOOKHOLDER'S  SQIT.— A  stockholder  can 
appeal  to  a  court  of  equity  to  prevent  the  directors,  or  a  majority  of 
the  stockholders,  from  doing  some  act  which  is  ultra  vires,  or  from 
making  some  fraudulent  disposition  of  the  corporate  property,  or  for 
redress  where  some  such  wrong  has  been  done:  Note  to  Chicago  etc. 
Cab  Co.  v.  Yerkes,  33  Am.  St.  Rep.  325,  where  the  cases  are  collected. 
See,  also,  the  extended  note  to  Hersey  v.  Veazie,  41  Am.  Dec.  367. 


Holdom  v.  Ancient  Order  op  United  Workmen. 

[159  Illinois,  619.] 

INSURANCE,  LIFE.— THE  KILLING  OF  THE  ASSURED 
BY  AN  INSANE  BENEFICIARY,  under  such  circumstances  as 
would  make  the  killing  murder  if  the  beneficiary  were  sane,  does 
not  forfeit  the  latter's  right  to  recover  the  insurance  money. 

AN  INSANE  I'EKSON  IS  LIABLE  for  his  torts,  but,  not  being 
capable  of  forming  a  malicious  intention,  is  not  answei^able  in  vin- 
dicatory damages. 

Case,  Hogan  &  Case,  for  the  appellant. 

James  McCartney,  for  the  appellee. 

621  PHILLIPS,  J.  The  only  question  of  law  presented  in  this 
record  is.  Does  an  insane  beneficiary  in  a  life  insurance  policy, 
who  kills  the  insured  under  such  circumstances  as  would  cause 
the  killing  to  be  murder  if  the  beneficiary  were  sane,  thereby 
forfeit  his  right  to  recover  the  insurance  money?  This  presents 
a  question  of  first  impression. 

622  rpj^^  causing  the  death  of  an  assured  by  felonious  means, 
by  a  sane  assignee  of  a  policy  of  life  insurance,  has  been  held 
sufficient  to  defeat  a  recovery  on  the  policy:  New  York  Mut. 
Life  Ins.  Co,  v.  Armstrong,  117  U.  S.  691;  Prince  of  Wales  Ins. 
Co.  V.  Palmer,  25  Beav.  605.  The  general  doctrine  is,  that  in- 
sane persons  are  liable  for  damages  caused  by  their  torts, 
though  they  are  free  from  criminal  liability.  In  Morse  v.  Craw- 
ford, 17  Vt.  499,  44  Am.  Dec.  349,  it  was  held  that  the  insanity 
of  a  bailee  did  not  relieve  him  from  liability  for  destroying 
property  held  by  him  as  bailee.  In  Cross  v.  Kent,  32  Md.  581, 
a  lunatic  was  held  liable  in  damages  for  burning  a  barn,  whether 
occurring  through  negligence  or  as  an  insane  act.     In  Taggard 
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T.  Innes,  12  U.  C.  C.  P.  77,  it  was  held  that  insanity  constituted 
no  defense  to  an  action  for  damages  in  trespass  vi  et  armis.  In 
Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  it  waa 
held  that  insanity  of  one  who  is  the  owner  pro  hac  vice  of  a 
vessel  did  not  relieve  him  from  liability  to  other  owners  for 
negligence  in  her  management.  In  this  latter  case,  many  au- 
thorities are  collected  and  considered,  and  the  question  is  treated 
exhaustively.  In  Mclntyre  v.  Sholty,  121  111.  G60,  2  Am.  St 
Rep.  140,  it  was  held  that  insanity  did  not  avail  as  a  defense 
to  a  civil  action  for  damages  resulting  from  killing  a  person 
under  circumstances  that  would  have  constituted  a  felony  had 
the  person  who  did  the  killing  been  sane  at  the  time. 

Such  is  the  current  of  authority  as  to  the  liability  of  an  insane  1 
person  for  his  torts.  By  the  great  weight  of  authority,  it  is  held  1 
in  such  cases  that  the  lunatic,  not  having  the  element  of  inten- 1 
tion  or  malice,  is  only  liable  for  damages  that  would  be  com-  i 
pensatory,  and  not  liable  for  vindicatory  damages.  And  such 
is  the  rule  in  this  state:  Mclntyre  v.  Sholty,  121  111.  6G0;  2  Am. 
St.  Rep.  140.  The  reason  for  the  rule  that  an  insane  man  shall 
be  held  liable  for  his  torts  is,  where  a  loss  must  fall  upon  one  of 
two  persons  equally  innocent,  it  must  be  borne  by  the  one  who 
caused  it.  The  liability  is  in  no  way  dependent  upon  the  intent 
or  design  to  commit  the  act,  for  a  lunaitic  can  have  no  will,  and 
can  ***  form  no  design  or  intent,  and  would  not  be  liable  for  a 
tort,  wherein  the  intent  is  a  necessary  ingredient.  Such  is  the 
rule  with  reference  to  torts.  A  very  different  question  is,  how- 
ever, presented  with  reference  to  a  contract  of  insurance  and 
the  liability  of  a  company  on  its  policy.  In  the  absence  of  an 
express  stipulation  relieving  the  company  from  liability  in  such 
case,  where  there  is  no  fraud  or  design,  a  fire  insurance  company 
is  not  relieved  from  liability  on  its  policy  by  reason  of  loss  by 
fire  through  the  negligence  of  the  assured  or  his  servants:  Shaw 
V.  Robberds,  6  Ad.  &  E.  75;  Walker  v.  Martland,  5  Bam.  & 
Adol.  171;  Busk  v.  Royal  Ex.,  2  Bam.  &  Adol.  73;  Waters  v. 
3llcrehant8'  etc.  Ins.  Co.,  11  Pet  213;  Dobeon  v.  Sotheby,  1 
Moody  &  M.  90;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  507; 
Catlin  v.  Springfield  etc.  Ins.  Co.,  1  Sum.  434;  St.  Louis  Ins.  Co. 
▼.  Glasgow,  8  Mo.  713;  41  Am.  Dec.  6G1;  Gates  v.  Madison  Ins. 
Co.,  5  N.  Y.  469;  55  Am.  Dec.  3G0;  Nelson  v.  Suffolk  Ins.  Co.,  8 
Cush.  477;  54  Am.  Dec.  770;  Mathews  v.  Howard  Ins.  Co.,  11 
N.  Y.  14;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174;  14  Am. 
Rep.  494;  Iluckins  v.  People's  etc.  Ins.  Co.,  31  N.  H.  247; 
Johnson  t.  Berkshire  etc.  Ins.  Co.,  4  Allen,  388;  Cumberland 
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etc.  Co.  V.  Douglas,  58  Pa.  St.  423;  Gove  v.  Farmers'  €tc.  Ins. 
Co.,  48  N.  H.  41;  97  Am.  Dec.  572;  2  Am.  Eep.  168;  National 
Ins.  Co.  T.  Webster,  83  111.  470. 

If  a  loss  is  incurred  by  a  peril  insured  against,  the  liability 
exists,  even  though  the  remote  cause  be  the  negligence  of  the 
assured  or  liis  servants,  unless  that  negligence  be  so  gross  as  to 
authorize  the  presumption  of  fraud.  In  Karow  v.  Continental 
Ins.  Co.  of  New  York,  57  Wis.  56,  46  Am.  Eep.  17,  in  a  clearly 
reasoned  and  well-considered  opinion,  it  is  held  that  where  there 
is  notliing  in  ihe  policy  to  the  contrary,  an  insurer  is  not  released 
from  liability  because  the  property  was  burned  by  the  assured 
while  insane.  The  reason  for  such  rule  is,  that  an  insurance 
company,  for  a  consideration  paid,  has  assumed  the  risk  of  the 
property  being  destroyed  by  fire.  That  assumption  of  risk  in- 
cludes injuries  to  the  property  by  fire  resulting  from  the  negli- 
gence of  the  assured  or  his  servants,  where  not  expressly  ex- 
cepted. It  also  is  an  assumption  of  all  risk  of  the  assured  be- 
coming a  lunatic,  or  insane,  and  destroying  ^^^  the  insured 
property  when  in  that  condition,  unless,  by  the  terms  of  the  pol- 
icy, such  liability  is  saved  by  an  express  exception.  An  insane 
person  may  be  liable  for  burning  the  property  of  another,  for  the 
reason  that,  where  a  loss  must  be  borne  by  one  of  two  innocent 
persons,  dt  must  fall  on  the  one  occasioning  that  loss;  yet  the 
burning  of  his  own  insured  property  does  not  necessarily  injure 
the  insurance  company,  if  that  company,  for  a  sufficient  valuable 
consideration,  assumes  the  risk.  That  assumption  of  risk  is  the 
contract  of  the  company,  for  a  consideration  paid  to  it.  On  no 
consideration  of  policy  or  justice  should  it  be  relieved  from  its 
contract  in  the  absence  of  fraud,  negligence,  or  design.  These 
qualities  cannot  exist  in  the  mind  of  an  insane  person.  To  hold 
that  the  insurance  company  should  be  relieved  from  liability 
under  such  circumstances  would  be  to  change  the  contract  of  the 
parties  at  the  instance  of  one  for  its  benefit,  to  the  prejudice  of 
the  other  without  his  consent,  and  where  there  is  no  misrepre- 
Bentation,  mistake,  or  fraud,  covin,  design,  or  malice.  Such  is 
not  the  law.  A  fire  policy  covers  all  losses  or  damage  by  fire, 
except  such  as  are  excepted  by  the  terms  of  the  policy,  and  such 
as  are  caused  by  the  intended,  voluntary  act,  design,  assent,  or 
procurement  of  the  assured. 

It  has  been  held  by  repeated  adjudications  in  various  courts 
of  this  country  and  in  Great  Britain,  that  where  there  is  no  ex- 
press provision  in  a  life  policy  that  in  the  event  of  the  insured 
dying  by  his  own  hand  the  policy  shall  become  void,  the  right 
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to  recover  thereon  is  not  forfeited,  and  the  policy  is  not  vacated 
by  reason  of  the  suicide  of  the  assured  while  in  a  state  of  tempo- 
rary insanity.  The  proposition  is  so  fully  established  and  rec- 
ognized that  a  citation  of  authorities  to  sustain  it  would  be 
supererogation.  Here,  again,  the  reason  for  the  rule  is  like  that 
in  case  of  fire  insurance  policies.  The  contract  of  the  parties  is 
to  be  construed  as  it  has  been  made,  and  not  to  be  changed  at  the 
request  of  one  of  the  parties  to  ***  it  for  that  party's  benefit 
\*ithout  the  consent  of  the  other,  where  there  has  been  no  fraud, 
mistake,  misrepresentation,  deceit,  or  other  intentional  wrong  to 
induce  the  making  thereof,  or  to  accelerate  the  time  of  payment. 
These  rules  do  no  violence  to  what  has  been  termed  a  maxim  of 
the  insurance  law  of  a.11  nations — i.  e.,  that  the  assured  cannot 
recover  for  loss  produced  by  his  own  wrongful  act  (Thompson  v. 
Hopper,  6  El.  &  B.  191),  by  which  is  meant  an  act  intentionally 
wrongful. 

In  a  case  before  the  supreme  court  of  North  Carolina  in  1888, 
it  appeared  the  complainant  instituted  proceedings  for  the 
assignment  of  dower  in  the  estate  of  her  husband,  for  whose 
death  she  had  beem  convicted  as  an  accessory  before  the  fact  and 
sentenced  to  imprisonment  for  life.  The  trial  court  ruled 
against  the  allowance  of  dower,  and,  on  appeal,  it  was  said:  ''We 
are  unable  to  find  any  sufficient  legal  ground  for  denying  to  the 
petitioner  the  relief  which  she  demands,  and  it  belongs  to  the 
lawmaking  power  alone  to  prescribe  additional  grounds  of  for- 
feiture of  the  right  which  the  law  itself  gives  to  a  surviving  wife. 
Forfeitures  of  property  for  crime  are  unknown  to  our  law,  nor 
does  it  intercept,  for  snch  cause,  the  transmission  of  an  intestate's 
property  to  heirs  and  dli^lributces,  nor  can  we  recognize  any  such 
operating  principle.  We  have  searched  in  vain  for  an  authority 
or  ruling  on  the  question,  and  find  no  adjudged  case.  The  fact 
that  none  sucli  is  met  with  alTords  a  strong  presumption  against 
the  proposition":    Owens  v.  Owens,  100  N.  C.  240. 

In  the  recent  case, in  the  supreme  court  of  Xebraska,  of  Shel- 
Icnberger  v.  Ransom,  41  Neb.  G31,  it  appears  A  died  owning  an  es- 
tate, and  left  surviving  her  husband,  a  son,  and  daughter.  The 
husband  became  tenant  by  the  curtesy,  and  the  children  took 
an  estate  in  fee.  Under  the  statute  of  that  state,  on  the  death  of 
a  child  the  father  inherits.  The  father  munlered  the  daughter 
to  obtain  that  inheritance.  He  conveyed  the  lands,  and  the  ven- 
dees "^  filed  a  bill  for  partition  against  the  son,  who  set  up  the 
fact  of  the  daiiphter  having  been  murderod  by  the  father,  of 
m-luch  the  vendees  had  notice,  and  prayed  the  court  to  find  the 
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father  took  no  estate,  etc.  It  was  said:  "Knowledge  of  the  set- 
tled maxims  and  principles  of  statutory  interpretation  is  im- 
puted to  the  legislature.  To  the  end  that  there  may  be  cer- 
tainty and  uniformity  in  legal  administration,  it  musit  be 
assumed  that  statutes  are  enacted  with  a  view  to  their  interpre- 
tation according  to  such  maxims  and  principles.  "When  they  are 
regarded,  the  legislative  intent  is  ascertained.  When  they  are 
ignored,  interpretation  becomes  legislation  in  disguise.  The 
well-considered  cases  warrant  the  pertinent  conclusion,  that 
when  the  legislature,  not  transcending  the  limits  of  its  power, 
speaks  in  clear  language  upon  a  question  of  policy,  it  becomes 
the  judicial  tribunals  to  remain  silent.'*  The  court  held  the 
father  became  vested  with  the  estate  of  the  daughter. 

The  line  between  legislation  and  interpretation  is  clear,  and 
for  the  courts  to  declare  a  forfeiture  for  crime  where  the  legis- 
lature has  remained  silent  is  legislation  by  judicial  tribunals — a 
subject  with  which  they  have  no  concern.  'No  quesition  of  pub- 
lic policy  is  presented  by  this  record.  There  can  be  no  public 
policy  in  the  punishment  of  such  persons. 

This  discussion  brings  us  back  to  the  first  proposition  with 
which  this  opinion  commenced,  and  we  hold,  where  an  insane 
beneficiary  in  a  life  policy  kills  the  assured  under  such  circum- 
stances as  would  cause  the  killing  to  be  murder  if  the  bene- 
ficiary were  sane,  such  killing  does  not  cause  a  forfeiture  of  the 
policy,  nor  bar  his  right  of  recovery  for  the  insurance  money. 

The  judgment  of  the  appellate  court  is  reversed,  and  that  of 
the  circuit  court  of  Cook  county  is  affirmed. 


MURDERED  BY  HEIR.— A  person  cannot  take  by  inheritance  the 
estate  of  a  person  whom  he  murders  for  the  purpose  of  removina;  the 
life  that  stands  between  him  and  such  estate:  Shellenberger  v.  Kan- 
8om,  31  Neb.  61 ;  28  Am.  St.  Rep.  500,  and  note. 

INSANE  PERSONS— LIABILITY  OF  FOR  TORTS.— An  insane 
person  is  just  as  responsible  for  his  torts  as  a  sane  person :  Williams  v. 
Hays,  143  N.  Y.  442;  42  Am.  St.  Rep.  743.  A  lunatic  is  liable  in  a  civil 
action  for  any  tort  he  may  commit:  Mclntyre  v.  Sholty,  121  111.  660; 
2  Am.  St.  Eep.  140,  and  note. 

INSANE  PERSONS— DAMAGES  AGAINST.— The  proper  measure 
of  damages  in  an  action  against  a  lunatic  for  a  tort  committed  by  him 
is  mere  compensation  for  the  injury  sustained.  It  cannot  include 
punitive  damages:  Mclntyre  v.  Sholty,  121  111.  660;  2  Am.  St.  Rep.  140. 
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Shults  V.  Shults. 

[159  Illinois,  6M.] 

DEEDS,  DELIVERY  OF,  WHAT  IS.— If  a  grantor,  by  his 
acts  of  delivery,  loses  all  control  over  an  instrument  by  which  a 
prantee  is  to  become  possessed  of  an  estate,  then  there  Is  a  sufficient 
delivery.  The  question  is  to  be  determined  largely  by  the  Intention 
of  the  grantor,  which  may  be  ascertaiued  by  his  acts  and  declara- 
tions, and  by  the  circumstances  attending  the  execution  of  the  deed 
and  its  delivery  to  a  third  party. 

VOLUNTARY  SETTLEMENTS,  DELIVERY.  —  There  are 
stronger  presumptions  in  favor  of  the  delivery  of  deeds  in  cases  of 
voluntary  settlements  than  of  conveyances  of  bargain  and  sale. 

DELIVERY.  — VOLUNTARY  SETTLEMENTS  are  binding 
on  the  grantor  if  properly  made,  unless  tliere  is  clear  and  decisive 
proof  that  he  never  parted  with,  or  intended  to  part  with,  the  posses- 
sion of  the  deed,  and.  even  if  he  retained  it,  the  weight  of  autliority 
Is  in  favor  of  its  validity,  unless  there  are  other  circumstances  to 
show  that  it  was  not  iutended  to  be  absolute. 

CHANCERY  PRACTICE— WEIGHT  OP  EVIDENCE.— If  the 
testimony  is  oral,  and  is  heard  by  the  chancellor  in  open  court,  the 
appellate  court  will  not  reverse  his  findings  of  fact,  unless  he  has 
palpably  eiTed. 

DELIVERY.— IF  THE  GRANTOR  LEAVES  HIS  DEED  IN 
THE  POSSESSION  OF  A  THIRD  PERSON,  and  there  is  no  testi- 
mony as  to  the  directions  given  to  him,  and  the  deed  is  afterward 
taken  away  by  the  grantor  and  destroyed,  and  he  at  all  times  re- 
tained po.s.session  of  the  premises,  selling  part  and  exercising  rights 
of  ownerehip  over  the  whole,  a  final  and  operative  delivery  of  the 
deed  will  not  be  presumed. 

A  CLOUD  UPON  THE  TITLE  is  a  semblance  of  tlUe,  either 
legal  or  equitable,  or  a  claim  of  a  rigJit  in  lands,  appearing  in  some 
legal  form,  but  which  Is,  in  fact,  invalid,  or  which  It  would  be  in- 
equitable to  enforce. 

A  RILL  IN  EQUITY  CLAIMING  TITLE  TO  LANDS,  dismissed 
without  a  hearing  upon  the  merits,  uiay  constitute  a  cloud  upon  the 
title  to  such  lands,  on  account  of  which  tiie  owner  is  entitled  to 
maintain  a  subsequent  suit  in  equity  to  remove  such  cloud. 

Charles  "Whcaton,  for  the  appellant. 
Graham  H.  Harris,  for  the  appellee. 

***  PHILLIPS,  J.  The  most  important  question  arising  on 
this  record  is,  whether  the  deeds  to  the  property  in  question 
were,  after  their  execution,  delivered  by  the  grantor  to  a  third 
porpon  in  escrow,  to  be  by  him  delivered  to  the  grantees  after  the 
death  of  the  grantor. 

If  the  grantor,  after  his  act  of  delivery,  loses  all  control  over 
instrument,  and  by  it  the  grantee  is  to  become  possessed  of  the 
estate,  then  there  is  a  sufficient  delivery:  Bryan  v.  Wash,  2  Gilm. 
557;  Cline  v.  Jonw,  111  111.  563.  The  question  is  to  be 
determined  largely  by  the  intention  of  the  grantor,  which  may 
be  ascertained  by  his  acts  and  declarations,  and  by  the  circum- 
stances attending  the  execution  of  the  deed,  and  its  delivery  to  a 
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third  party:  Masterson  v.  Cheek,  23  111.  72;  Walker  y.  Walker, 
42  111.  311;  89  Am.  Dec.  445.  In  Byers  v.  Spencer,  101  111. 
429,  40  Am.  Eep.  212,  it  is  said:  "The  question  as  to  what  acts 
are  necessary  to  constitute  a  sufficient  delivery  to  render  a  deed 
operative  and  to  pass  the  title  to  the  land  has  been  the  subject 

of  much  discussion  in  this  court It  may  be  delivered  to 

the  grantee  or  to  bis  agent.  Nor  is  any  particular  form  or 
*'*'*  ceremony  necessary  to  constitute  a  sufficient  delivery.  It 
may  be  by  acts  or  words,  or  both,  or  by  one  without  the  other;  but 
what  is  said  or  done  must  clearly  manifest  the  intention  of  the 
grantor  and  of  the  grantee  that  the  deed  shall  at  once  become 
operative  to  pass  the  title  to  the  land  conveyed,  and  that  the 
grantor  loses  all  control  over  it." 

The  question  of  delivery  is  one  both  of  law  and  of  fact.  From 
the  detail  of  such  facts  and  attending  circumstances  is  to  be  de- 
termined the  legal  question  as  to  whether  such  acts  and  declara- 
tions constitute  a  legal  delivery.  It  is  said,  in  a  case  like  thi^, 
the  law  makes  stronger  presumptions  in  favor  of  the  delivery  of 
the  deed  than  in  an  ordinary  case  of  bargain  and  sale,  for  the  rea- 
son that  it  was  attempt  on  the  part  of  the  grantor  to  make  a 
voluntary  settlement.  That  there  are  stronger  presumptions 
in  such  cases  has  frequently  been  recognized  by  this  court; 
Bryan  v.  Wash,  2  Gilm.  557;  Reed  v.  Douthit,  62  111.  348; 
Walker  v.  Walker,  42  111.  311;  89  Am.  Dec.  445;  Cline  v.  Jones, 
111  111.  563.  Such  settlements,  fairly  made,  are  binding  on  the 
grantor,  unless  there  be  clear  and  decisive  proof  that  he  never 
parted,  or  intended  to  part,  with  the  possession  of  the  deed;  and 
even  if  he  retained  it,  the  weight  of  authority  is  decidedly  in 
favor  of  its  validity,  unless  there  be  other  circumstances,  besides 
the  mere  fact  of  his  retaining,  to  show  that  it  was  not  intended 
to  be  absolute:  Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Bunn  v. 
Winthrop,  1  Johns,  Ch.  329;  Scrugham  v.  Wood,  15  Wend.  545; 
30  Am.  Dec.  75;  Otis  v.  Beckwith,  49  111.  121;  Cline  v.  Jones,  111 
111.  563;  Perry  on  Trusts,  sec.  103. 

It  follows,  therefore,  as  heretofore  stated,  that  the  intention 
of  the  grantor  is  the  controlling  element.  There  are  some  dis- 
puted questions  of  fact  in  the  record.  The  testimony  was,  in  a 
large  degree,  oral  and  heard  by  the  chancellor  in  open  court, 
and,  as  we  have  frequently  said,  where  such  is  the  case  we  will 
not  disturb  the  decree  of  the  trial  court,  in  so  far  as  it  determines 
questions  of  fact,  unless  there  is  in  the  finding  of  the  trial  court 
palpable  ^^^'-^  error:  Baker  v.  Eockabrand,  118  111.  365;  Johnson 
T.  Johnson,  125  111.  510;  Coari  v.  Olsen,  91  HI.  273;  Towle  T. 
Wadsworth,  147  111.  80. 
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In  the  absence  of  the  testimony  of  the  custodian  who  had  pos- 
session of  those  deeds  for  a  time,  it  is  largely  a  matter  of  pre- 
Bumption  as  to  what  directions  were  given  at  the  time  the  deeds 
were  deposited  by  the  grantor,  or  under  what  conditions  or  in- 
structions they  were  placed  with  Dewey,  the  custodian.  Consid- 
ering all  the  attending  circumstances,  and  the  fact  that  they 
were  afterward  taken  away  by  Shults,  the  grantor,  and  subse- 
quently destroyed  by  him,  it  was  not  error  for  the  trial  court  to 
reach  the  conclusion  it  did,  that  there  was  no  intention  on  the 
part  of  the  grantor  to  lose  control  of  the  deeds,  or  that  they 
should  become  operative  and  effective  so  as  to  pass  title.  On  the 
contrary,  it  is  apparent  that  the  deeds  were  left  for  a  time  with 
Dewey  because  of  the  convenience  for  safe-keeping.  The  facts 
that  the  grantor  during  this  time  continued  to  exercise  acta  of 
ownership  and  authority  over  the  premises,  and  that  during  this 
time  he  also  sold  a  portion  thereof,  and  proposed  to  sell  the 
remainder,  are  inconsistent  with  the  theory  of  an  international 
delivery,  operative  and  effectual  to  pass  title  to  appellant. 

In  the  case  of  Stinson  v.  Anderson,  96  111.  373,  the  grantor, 
prior  to  his  second  marriage,  executed  a  deed  to  the  children  of 
his  former  marriage  for  certain  lands,  and  left  it  with  a  magis- 
trate before  whom  it  was  acknowledged,  to  be  delivered  to  them 
after  his  death.  At  the  time  it  was  left,  he  snid  to  the  magis- 
trate: *T.  want  you  to  take  it  and  take  care  of  this  deed  for  me. 
If  I  want  it,  I  will  call  and  get  it.  If  I  die,  or  anything  serious 
Fhould  happen  to  me,  I  want  you  to  deliver  it  to  my  children, 
if  of  age.  If  they  are  not  of  age,  then  to  deliver  it  to  their  guard- 
ian, for  I  want  my  three  children  to  have  the  benefit  of  their 
mother's  labor."  Afterwards  the  grantor  mortgaged  the  land 
to  secure  borrowed  money.  After  his  death,  the  question  *** 
arose  whether  there  was  a  sufficient  delivery  of  the  deed  to  the 
magistrate  to  pass  title  to  tlie  tliree  children.  The  court  held  in 
that  case  there  was  no  sufficient  legal  delivery  of  the  deed,  for 
the  reason  a  future  control  was  retained  over  it  by  the  grantor, 
and  these  subsequent  acts  indicated  that  the  delivery  to  the 
magistrate  was  not  absolute,  and  the  deed  should  not  pass  en- 
tirely beyond  his  control. 

As  we  have  said,  it  is  not  apparent  from  this  record  what  were 
the  conditions  under  which  the  deeds  were  deposited  by  the 
grantor  with  Dewey,  the  custodian.  After  the  deeds  were  exe- 
cuted before  the  notary  public,  it  appears  it  was  some  short  tima 
before  they  wore  left  with  Dewey,  the  custodian,  and  the  grantor 
might  easily  have  changed  his  mind,  after  his  conversation  with 
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the  notary,  as  to  the  conditions  upon  which  he  intended  to  de- 
posit the  deeds  with  the  custodian. 

It  is  appai'ent  from  the  examination  of  this  record  that  it  was 
proper  for  the  circuit  court  to  find  there  was  no  sufficient  deliv- 
ery of  the  deeds  to  pass  title  of  the  lots  in  question  to  appellant, 
and  to  deny  him  relief  on  his  cross-hill  and  enter  the  decree  dis- 
missing it.  It  is  said  that,  even  though  this  be  true,  the  original 
bill  filed  by  appellant  does  not  entitle  her  to  relief.  The  pur- 
pose of  the  original  bill  is  to  set  aside  a  cloud  upon  her  title.  In 
Rigdon  V.  Shirk,  127  111.  411,  it  is  said:  "A  cloud  is  said  to  be 
the  semblance  of  a  title,  either  legal  or  equitable,  or  a  claim  of 
an  interest  in  lands,  appearing  in  some  legal  form,  but  which  is, 
in  fact,  unfounded,  or  which  it  may  be  inequitable  to  enforce. 
If  the  claim  sought  to  be  removed  is  valid,  and  may  be  enforced 
either  at  law  or  in  equity,  it  cannot  be  said  to  be  a  cloud."  In 
the  former  bill  filed,  in  which  appellant  claimed  title  to  theie 
lots,  and  which  was  dismissed  without  a  hearing  on  its  merits, 
the  allegations  therein  tended  to  depreciate  the  title  of  appellee, 
or  to  interfere  with  the  sale  of  the  property,  by  reason  of  such 
proceedings  appearing  upon  ^^*  abstracts  of  title  thereto,  and 
it  was  a  proper  subject  of  inquiry  by  a  court  of  equity  as  to 
whether  such  proceedings  were  a  cloud  on  her  title.  This  for- 
mer bill  was  a  declaration  of  title  in  appellant,  and  remained 
on  file  in  the  clerk's  office  of  Cook  county,  notice  to  all  the  worM 
that  appellant  claimed  to  have  some  title  in  these  premises.  It 
was  a  semblance  of  title,  but,  as  we  have  found  in  this  proceed- 
ing, it  could  not  be  enforced  either  in  law  or  in  equity,  and  there- 
fore it  was  a  cloud  upon  appellee's  title,  and  it  was  proper  for  the 
circuit  court  to  enter  the  decree  granting  the  relief  asked  in  the 
original  'bill. 

We  find  no  eiTor  in  the  decree  of  the  circuit  court,  and  it  is 
accordingly  affirmed. 


DEEDS  — DET.IVERY  TO  THIRD  PERSON  — INTENTION.— To 
constitute  the  delivery  of  a  deed,  it  must  appear  that  it  was  the  inten- 
tiou  of  the  grantor  that  the  deed  should  pass  title  at  the  time,  and  that 
he  should  lose  control  of  it:  Wilson  v.  Wilson,  158111.  567;  49  Am.  St. 
Rep.  176,  and  note.  The  delivery  of  a  deed  to  a  stranger,  to  be  deliv- 
ered to  the  grantee  at  the  direction  of  the  grantor,  or  with  a  reservation 
of  a  right  in  him  to  countermand  it,  does  not  pass  the  title,  nor  rai^e  i\ 
presumption  that  delivery  is  made  with  that  intention.  To  pass  the 
title,  the  facts  and  circumstances  attending  the  transaction  must  be 
Buch  as  to  show  that  the  grantor  intended  that  the  deeds  should  be 
delivered  bv  the  custodian  to  the  grantee:  Trask  v.  Trask,  90  Iowa,  318; 
48  Am.  St.  Rep.  446,  and  note. 

CLOUD  ON  TITLE-WHAT  CONSTITUTES.— A  cloud  upon  title 
IB  a  title  or  encumbrance  apparently  valid,  but  in  fact  invalid:  Ex- 
tended note  to  Holden  v.  Holden,  45  Am.  St.  Rep.  373. 
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PiCKRELL  V.  Jerauld. 

(1  IifDiANA  Appeals,  10.] 

EXEMPTION  LAWS  MUST  BE  LIBERALLY  CONSTRUED 
in  favor  of  the  debtor. 

EXEMPTIONS  — PARTIES  — SETOFF.-In  an  action  by  an 
a^si^nee  of  a  note,  the  assignor  is  a  proper  party  phiintiff  for  the 
purpose  of  claiming  the  proceeds  of  the  note  as  exempt  from  a 
Judgment  held  by  the  defendant  against  the  assignor,  and  pleaded 
as  a  setoff  a<rainst  the  note. 

A  NOTE  EXEMPT  from  a  judgment  upon  which  execution  has 
issued  is  not  made  6ul»ject  tiiereto  by  an  aeeignment  of  the  note  before 
any  claim  for  exemption  is  ma<ie. 

EXEMPTION  AGAINST  JUDGMENT  —  EVTDENCE.—If  a 
claim  for  statutory  exemption  is  set  up  against  a  Judgment  clearly 
shown  by  the  record  to  have  been  rendered  in  an  action  founded  on 
contract,  evidence  is  not  admissible  to  show  that  such  judgment 
was  rondort'd  In  an  action  founrlrd  on  tort,  for  the  purpose  of  de- 
feating the  claim  for  the  exemption. 

L.  C.  Embree,  for  the  appellants. 

J.  II.  Miller,  for  the  appellees. 

»•  KOBINSON.J.  The  appellee,  Martha  E.Jerania.the  plain- 
tiff in  the  court  below,  sued  the  appellants  on  a  note  made  payable 
to  Sylvester  B.  Jerauld,  her  husband,  which  was  by  him  assip^ed 
to  her.  The  appellants  answered,  in  four  paragraphs:  1.  Gen- 
eral denial;  2.  Payment;  3.  That  the  note  was  executed  \nthout 
ronsidenition;  4.  Setoff,  which  was  a  judsrment  rendered  by  the 
fJibson  circuit  court,  on  the  twenty-first  day  of  February,  1887, 
apainft  Sylvofrter  B.  Jerauld,  the  payee  of  said  note,  and  in  favor 
of  Martin  V.  Withcrspoon  and  others,  in  the  sum  of  two  hnndred 
and  sixty-eipht  dollars  and  seventy-three  cents,  which  judcTnent 
was  properly  a^sitmed  to  fhe  appellant  Pickrell  before  this  suit 
commenced,  and  before  said  Jerauld  assigned  the  note  in  suit  to 

(:92i 
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**  his  wife,  Martha  E.  Jerauld,  appellee;  that  the  other  appellant, 
"William  D.  Daniels,  was  only  surety.  The  appellee  Martha  E. 
Jerauld  demurred  to  the  fourth  paragraph  of  the  answer,  which 
demurrer  was  overruled. 

Thereupon  Sylvester  B.  Jerauld  filed  his  petition,  which  was 
sworn  to,  asking  to  be  made  a  party  plaintiff  in  tliis  action,  which 
petition  stated  and  set  forth,  among  other  things,  that  he  was  the 
same  Sylvester  B.  Jerauld  against  whom  the  judgment  mentioned 
in  the  fourth  paragraph  of  the  answer  was  rendered  in  favor  of 
Martin  Y.  Witherspoon,  and  others;  that  said  judgment  was  ren« 
dered  for  a  debt  gro^nng  out  of  and  founded  upon  a  contract  be- 
tween said  judgment  defendant  and  plaintiffs  during  the  years 
1882  and  1883,  in  the  state  of  Indiana,  and  not  prior  thereto;  that 
the  petitioner  was  a  resident  and  householder  of  the  state  of  Indi- 
ana, and  had  been  such  resident  householder  since  January  1, 
1872,  and  as  such  resident  householder  had  been  at  all  times  since 
the  rendition  of  said  judgment  entitled  to  have  six  hundred  dol- 
lars* worth  of  his  property  exempt  from  execution;  that  at  the 
time  he  assigned  said  note  he  owned  less  than  six  hundred  dollars' 
worth  of  property  rights,  credits,  and  choses  in  action,  including 
the  note  sued  on  in  this  action,  and  the  court,  over  a  motion  to 
reject  said  petition,  granted  the  prayer  thereof,  and  ordered  said 
petitioner  to  be  made  a  party  plaintiff  to  said  action,  and  the  ap- 
pellees filed  a  reply  in  two  paragraphs,  to  the  second,  third  and 
fourth  paragraphs  of  the  answer:  1.  General  denial;  2.  That  on 
the  twenty-first  day  of  February,  1887,  by  the  consideration  of 
the  Gibson  circuit  court,  of  Gibson  county,  Indiana,  said  j\Iartin 
V.  Witherspoon  and  others  were  plaintiffs,  and  Sylvester  B.  Jer- 
auld was  defendant,  the  plaintiffs  in  said  action  obtained  a  per- 
sonal judgment  against  said  defendant  for  two  hundred  and  sixty- 
eight  dollars  and  seventy-three  cents,  and  costs  of  suit;  that  said 
judgment  was  rendered  for  and  upon  a  debt  growing  out  of  and 
founded  upon  a  contract  between  said  judgment  plaintiff  and 
defendant  for  divers  lots  of  flour,  meal,  bran,  screenings,  and 
other  merchandise  *^  sold  and  delivered  by  the  judgment  plain- 
tiffs to  the  judgment  defendant  during  the  years  1882,  1883, 
and  prior  thereto,  that  said  goods  and  merchandise  were  both 
sold  and  delivered  in  the  state  of  Indiana,  and  that  said  judg- 
ment was  rendered  upon  and  for  no  other  cause  of  action;  that 
said  Sylvester  B.  Jerauld  is  a  resident  householder  of  the  state 
of  Indiana,  and  has  been  such  resident  householder  of  the  state 
of  Indiana  since  the  first  day  of  January,  1872,  and  as  such  has 
been  entitled,  at  all  times  since  the  rendition  of  said  judgment, 
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to  have  six  hundred  dollars*  worth  of  his  property  exempt  from 

sale  on  execution;  that  upon day  of  May,  1887,  the  date 

upon  which  the  note  in  suit  was  assigned  to  the  plaintiff,  he  had 
and  owned  the  following  property,  and  here  sts  out  a  list  and 
the  value  of  such  property  owned  hy  him  on  that  date,  amounting 
to  four  hundred  and  thirty-three  dollars  and  seventy-five  cents, 
which  includes  the  note  in  suit,  and  that  the  described  property 
was  all  the  property,  real  and  personal,  owned  by  him,  or  in 
which  he  had  any  interest  in  the  time  he  assigned  said  note; 
and  that  he  has  not,  at  any  time  since  the  rendition  of  said  judg- 
ment, owned  as  much  as  six  hundred  dollars'  worth  of  property, 
including  both  personal  and  real;  that  the  inventory  and  sched- 
ule of  the  property  contain  a  full  and  true  account  of  the  prop- 
erty of  said  Sylvester  B.  Jerauld  within  and  without  the  state 
of  Indiana,  as  well  as  of  the  rights,  credits,  effects,  choses  in  ac- 
tion, and  of  all  other  personal  property,  of  every  kind  and  de- 
scription whatever,  belonging  to  him,  or  in  which  he  had  any  in- 
terest whatever  at  the  time  the  note  in  suit  was  assigned,  and  the 
valuation  fixed  upon  said  pix)perty  in  said  schedule  was  a  fair  and 
reasonable  valuation,  and  they  filed  an  inventory  and  schedule 
of  the  property  of  said  Sylvester  B.  Jerauld,  owned  by  him  nt 
the  time  the  note  in  suit  was  assigned,  and  made  the  same  a  part 
of  said  reply,  marked  ''Exhibit  A." 

The  reply  then  shows  the  selection  of  a  competent  appraiser 
of  the  neighborhood  of  said  Sylvester  B.  Jerauld  to  appraise 
said  property,  and  asks  that  defendant  be  required  *'  to  select 
another  like  competent  appraiser,  and,  on  his  failure  to  make 
said  selection,  that  the  court  select  such  appraiser  to  make  said 
appraisement,  and  that  the  note  in  suit  be  set  off  to  plaintiff 
herein  as  a  part  of  the  six  hundred  dollars  to  which  the  said 
Sylvester  B.  Jerauld  was  entitled  under  the  laws  and  constitu- 
tion of  Indiana,  and  that  said  judgment  and  no  part  thereof  be 
allowed  as  a  setoff  against  the  note  sued  upon,  and  that  said 
judgment  be  held  void  and  of  no  effect  whatever  against  the 
note  in  suit.  The  appellants  filed  a  demurrer  to  the  reply,  which 
was  overruled  and  excepted  to. 

The  ca«e  was  submitiod  to  the  court  for  trial,  and  both  par- 
ties requected  the  court  to  make  a  special  finding  of  facts  and 
state  his  conclnsions  of  law  thereon.  Upon  the  special  finding 
of  facts  and  his  conclusions  of  law  thereon,  the  court  found  for 
the  appelleo  Martha  R.  Jerauld,  and  upon  the  facts  so  found  the 
rourt  found  the  following  conclusions  of  law:  That  the  note  sued 
on  was  not  liable  to  be  sold  on  execution  of  the  judgment  a«- 
aigned  to  the  appellant  Pickrell,  and  the  proceeds  thereof  could 
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not  have  heen  readhed  hy  proceedings  supplementary  to  execu- 
tion; that  the  judgment  cannot  be  set  ofE  against  the  note  in  suit 
in  appellee  Martha  R.  Jerauld's  hands,  and  that  the  appellee 
Martha  R.  Jerauld  was  entitled  to  judgment  against  the  appel- 
lants for  the  amount  of  the  note,  interest,  costs,  etc. 

The  appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  excepted  to,  and  judgment  was  rendered  in  favor  of 
appellee  Martha  R.  Jerauld  on  the  special  finding  of  facts  and 
conclusions  of  law. 

It  is  not  deemed  necessary  to  set  out  in  this  opinion,  in  detail, 
the  special  findings;  they  are  lengthy,  but  cover  all  the  questions 
in  the  ease  and  find  the  view  of  the  case  in  favor  of  the  appellee 
as  presented  by  the  pleadings.    The  evidence  is  in  the  record. 

The  appellant  limits  his  argument  for  a  reversal  of  this  ** 
cause  to  the  following  questions,  all  of  which  are  properly  before 
this  court:  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply;  that  the  court  erred  in  not 
carrying  the  demurrer  to  the  second  paragraph  of  the  reply 
back  to  the  complaint,  and  not  sustaining  it  to  the  complaint; 
that  the  court  erred  in  overruling  the  motion  to  strike  out  the 
petition  of  Sylvester  B.  Jerauld;  that  the  court  erred  in  admit- 
ting Sylvester  B.  Jerauld  as  a  party  plaintiff. 

If  there  was  no  error  in  admitting  Sylvester  B.  Jerauld  as  a 
party  plaintiff  on  his  own  petition,  and  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  reply,  then  this  fact  dis- 
poses of  these  several  questions.  That  these  questions  may  be 
clearly  presented  and  understood  we  have  set  out  in  the  statement 
of  the  case,  substantially,  the  petition  and  reply.  The  inquiry  be- 
comes pertinent  to  know  whether  the  petition  of  Sylvester  B.  Jer- 
auld shows  that  he  had  such  an  interest  in  the  case  as  to  permit 
him  to  be  made  a  party  plaintiff,  and  the  facts  stated  in  the 
second  paragraph  of  the  reply  were  sufficient  to  defeat  the  setoff 
to  the  complaint  contained  in  the  fourth  paragraph  of  appel- 
lant's answer;  to  be  more  accurate  and  concise,  could  Sylvester 
B.  Jerauld,  by  being  made  a  party  plaintiff  to  this  action,  defeat 
the  judgment  pleaded  as  a  setoff  in  the  fourth  paragraph,  on  the 
ground  that,  being  a  resident  householder  and  not  the  owner 
of  six  hundred  dollars'  worth  of  property,  including  the  note, 
at  the  time  it  was  assigned,  was  entitled  to  and  could  claim  the 
benefits  of  the  exemption  law?  Section  272  of  the  Revised  Stat- 
utes of  1881  provides  that:  "The  court  may  determine  any  con- 
troversy between  the  parties  before  it,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others  or  by  saving  their  rights; 
but  when  a  complete  determination  of  the  controversy  cannot 
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be  had  without  the  presence  of  other  parties  the  court  must 
cause  them  to  be  joined  as  proper  parties.  And  when,  in  an  ac- 
tion for  the  **  recover}'  of  real  or  personal  property,  a  person 
not  a  party  to  the  action,  but  having  an  interest  in  the  subject 
thereof,  makes  an  application  to  the  court  to  be  made  a  party, 
it  may  order  him  to  be  made  a  party  by  the  proper  amendment.** 

It  is  true  that  Sylvester  B.  Jerauld  had  parted  with  his  inter- 
est in  the  note  sued  on  by  assignment  to  his  coplaintift;  he  did 
net  own  or  claim  to  own  it.  Still  he  had  a  right  and  interest 
with  her  in  joining  with  her  in  the  suit  to  have  the  note  exempt- 
ed from  the  judgment,  which  he  eould  have  had  done  from  an 
execution  on  the  judgment  had  he  not  assigned  it.  The  said 
Sylvester  B.  Jerauld  having  been  admitted  as  a  party  plaintiff, 
the  next  inquiry  is,  "Was  the  second  paragraph  of  the  reply  of 
the  appellee?,  which  was  joint,  to  the  fourth  paragraph  of  the  ap- 
pellants' answer,  sufficient?  It  does  not  appear  that  an  execu- 
tion had  been  at  any  time  issued  on  the  judgment  sought  to  be 
set  off  against  the  note  sued  on,  so  as  to  give  the  debtor  an  oppor- 
tunity to  claim  the  benefit  of  the  exemption  laws,  but  that  a  fe^v 
days  before  the  assignment  of  the  note  the  appellants  procured 
an  assignment  of  the  judgment. 

It  will  not  be  doubted  that  the  appellee  Sylvester  B.  Jerauld, 
under  the  facts,  has  a  clear  right  to  an  exemption  of  six  hundred 
dollars'  worth  of  property  on  the  judgment,  and  had  he  reftained 
ownfrfihip  of  the  note,  as  wi'ihout  it  his  property  did  not  exceed 
six  hundred  dollars  in  value,  that  he  could  have  included  the 
note  in  his  property  exempt,  and  thereby  made  his  title  to  the 
note  clear  and  unencumbered  from  the  judgment  or  from  pro- 
ceedings supplementiiry  to  execution.  This  being  true,  can  it  be 
claimed  that  by  the  assignment  of  the  note  the  right  to  exemp- 
tion was  (IcfoatodI  Such  was  not  certainly  the  purpose  and  in- 
tention of  the  exemption  law;  to  permit  this  to  be  done  would 
be  to  take  from  the  debtor  property  which  the  constitution  and 
Ftatuto  declare  shall  be  held  by  him  for  the  benefit  of  hi:-  family. 
It  has  frcf|uently  been  held  by  the  supreme  court  that  the  pro- 
visions of  the  statute  ***  for  exemption  of  property  must  be  lib- 
erally conslnied  in  favor  of  the  debtor. 

To  give  efTect  to  the  evident  purpose  of  the  law,  to  provide 
flCTiinst  a  debtor's  family  being  stripped  of  a  rea.««onable  measure 
of  support,  the  courts  have,  with  little  diversity  of  opinion, 
held  that  one  judgment  cannot  be  set  off  against  another,  where 
the  debtor  make?  due  and  lawful  claim  to  exempt  his  interest 
in  tho  judirmont  held  by  him.  It  is  also  held  that  a  setoff  of  one 
judgment  against  another  will  not  be  allowed,  unleas  it  is  equit- 
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able  to  allow  it;  that  the  great  purpose  of  the  law  is  to  protect  the 
debtor's  family,  and  to  elTect  this  purpose  the  law  must  be  liber- 
ally construed:  Junker  v.  Hustes,  113  Ind.  524.  It  is  also  held 
in  the  case  of  Barnard  v.  Brown,  112  Ind.  53,  that  where  one 
who  has  the  right  to  the  benefit  of  the  exemption  law  owns  prop- 
erty, real  and  personal,  the  aggregate  value  of  which  is  less  than 
six  hundred  dollars,  and  sells  the  real  estate,  there  being  at  the 
time  judgments  against  him,  which  are  liens  on  such  real  estate, 
he  and  his  grantee  may  maintain  a  joint  action  to  have  the 
lattcr's  title  to  such  real  estate  quieted  and  freed  from  apparent 
lien  and  encumbrance  from  such  judgments,  and  the  property 
owned  at  the  time  of  such  conveyance  set  off  to  him  as  exempt 
from  such  execution.  We  are  unable  to  see  any  difference  in 
principle  to  be  distinguished  between  this  case  and  those  cited. 
The  fact  that  the  note  was  assigned,  that  execution  had  not 
issued  on  the  judgment,  and  an  actual  claim  for  exemption  was 
not  made  until  after  this  was  commenced,  and  then  made  in  the 
form  it  was,  could  not  divest  the  right  to  exemption,  and  presents 
as  strong  reasons  why  the  principle  should  be  applied  in  this  case 
as  in  any  of  the  many  cases  which  have  been  determined  by  the 
supreme  court.  The  conclusion  thus  arrived  at  is  but  carrying 
out  the  intent  and  purpose  of  the  exemption  law.  There  was 
no  error  committed  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  reply.  Having  arrived  at  these  conclusions, 
the  alleged  '''  error  of  the  court  in  overruling  the  second  para- 
graph of  the  reply;  in  not  carrying  the  demurrer  to  the  second 
paragraph  of  the  reply  back  to  the  complaint,  and  in  not  sus- 
taining it  to  the  complaint;  in  overruling  the  motion  to  strike 
out  the  petition  of  Sylvester  B.  Jerauld,  and  in  admitting  Syl- 
vester B.  Jerauld  a  party  plaintiff  in  this  action,  are  disposed  of. 

The  views  we  have  expressed  upon  the  ruling  of  the  court 
upon  the  second  paragraph  of  the  reply  to  the  fourth  paragraph 
of  the  answer  sustain  the  conclusion  of  law  of  the  trial  court 
upon  the  special  finding  of  facts. 

The  evidence  is  in  the  record  and  does  not  only  tend  to  sus- 
tain the  court  in  its  finding,  but  the  evidence  does  sustain  its 
finding,  and,  therefore,  the  cause  assigned  in  the  motion  for  a 
new  trial,  that  the  decision  of  the  court  was  not  sustained  by 
sufficient  evidence,  is  not  well  taken. 

The  remaining  alleged  errors  discussed  by  the  appellants  are 
errors  of  the  trial  court  in  excluding  the  testimony  of  Martin  V. 
Witherspoon,  offered  by  the  appellants,  and  in  refusing  to  permit 
the  witness  Witherspoon  to  answer  certain  questions  asked  by  the 
appellants. 
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Martin  V.  Witherspoon,  a  \ritness  introduced  on  behalf  of  the 
appellants,  was  asked  as  follows:  "State  the  facts  out  of  which 
your  claim  against  Sylvester  B.  Jerauld  arose,"  to  which  question 
the  appellees  objected,  and  the  objection  was  sustained;  where- 
upon the  appellant  stated  that  he  expected  to  prove  by  sadd  wit- 
ness, in  answer  to  said  question,  that  during  the  years  1882  and 
1883,  said  firm  of  Witherspoon,  Barr  &  Co.,  while  engaged  at 
Princeton,  Indiana,  in  the  general  grain  and  milling  business, 
and  for  the  purpose  of  carrying  on  the  same,  employed  the  plain- 
tiff Sylvester  B.  Jerauld  to  act  for  them  as  their  agent  at  the 
town  of  Patoka,  Indiana,  in  handling  and  selling  for  them  of 
the  products  of  their  mill,  and  said  Sylvester  B.  Jerauld  acted 
as  such  agent  ^®  during  the  years  aforesaid,  and  while  so  en- 
gaged said  Sylvester  B.  Jerauld  received  into  his  hands  for  sale, 
as  such  agent,  large  quantities  of  flour,  meal,  bran,  screenings, 
and  other  merchandise  from  said  firm,  and  undertook  and  agreed 
to  sell  the  pame  for  them  as  their  agent,  and  fully  to  account 
for  and  pay  over  to  said  firm  the  proceeds  of  said  sales,  and  that 
said  Sylvester  B.  Jerauld,  while  acting  as  such  agent,  sold  said 
flour,  meal,  bran,  screenings,  and  other  merchandise,  and  kept 
and  converted  to  his  own  use  a  large  part  of  the  proceeds,  in  the 
sum  of  two  hundred  and  sixty-eight  dollars  and  seventy-three 
cents,  and  wholly  failed  and  refused  to  account  for  and  pay  over 
the  same  to  said  firm  or  to  any  other  person,  although  said  firm 
had  often,  prior  to  the  bringing  of  this  suit  by  them  against  said 
Jerauld,  demanded  of  him  such  accounting  and  payment;  that 
thefifi  are  the  facts  and  cironm^tanres  upon  which  the  suit  of 
said  firm  against  said  Sj'lvester  B.  Jerauld,  which  terminated  in 
the  judgment  before  mentioned,  was  founded  and  out  of  which  it 
sroso,  althoiiprh  in  form  the  suit  was  an  ordinary  open  account 
for  flour,  meal,  br.in,  screenings  and  other  merchandise. 

The  court  sustained  said  objection  and  refused  to  permit  said 
wiln*.'*'?  to  answer  said  question.  The  appellants  then  propound- 
ed to  said  witness  the  following  question,  to  wit:  "Tell  the  court 
what  bininoss  transaction,  if  any,  the  firm  of  Witherspoon,  Barr 
&  Co.  had  with  the  plaintiff  Sylvester  B.  Jerauld  prior  to  the 
time  of  the  taking  of  said  judgment  against  him,"  to  which 
question  the  appellees  objected,  which  objection  was  sustained; 
whereupon  the  appellant  stated  to  the  court  that  they  expected 
to  prove  by  paid  witness,  in  answer  to  mid  question,  that  said 
firm  had  never  had  any  business  transactions  with  said  Sylves- 
ter B.  Jerauld,  except  the  one  just  detailed  to  the  court  by  the 
defendant,  and  above  set  out  in  this  his  bill  of  exceptions.  The 
court  sustained  said  objection,  and  declined  to  permit  said  wit- 
ness to  answer  said  question. 
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*®  And  thereupon  said  appellants  propounded  to  said  wdtness 
the  following  question,  to  wit:  "What  were  the  facts  out  of  which 
the  liability  of  Sylvester  B.  Jerauld  to  the  firm  of  Witherspoon, 
Barr  &  Co.,  upon  which  the  judgment  you  have  mentioned  wa3 
rendered,  arose?  Detail  them  to  the  court."  To  which  question 
the  appellees  objected,  and  the  objection  was  sustained;  where- 
upon the  appellants  stated  to  the  court  that  they  expected  to 
prove  by  said  witness,  in  answer  to  said  question,  that  the  lia- 
bility of  said  Sylvester  B.  Jerauld  to  said  firm  arose  out  of  and 
on  account  of  the  facts  and  circumstances  offered  to  be  proved  by 
the  defendants  by  the  witness'  answer  to  the  question  immedi- 
ately preceding  this  one;  which  said  facts  the  court  declared 
himself  the  facts  fully  to  know  and  remember,  and  the  same  are 
set  forth  as  above. 

It  is  conceded  that  the  pleadings  in  the  case  of  "Witherspoon, 
Barr  &  Co.,  resulting  in  a  judgment  against  said  Sylvester  B.  Jer- 
auld, which  was  assigned  to  the  appellant  Pickrell,  and  sought  to 
be  set  off  in  this  action,  showed  that  the  action  was  upon  ac- 
count, and  that  there  was  nothing  contained  in  the  pleading,  or 
on  the  face  of  the  record  to  the  contrary,  and  that,  in  fact,  it  was 
founded  upon  contract.  It  is  not  claimed  that  there  was  uncer- 
tainty or  ambiguity  in  the  record,  as  it  will  be  observed  that  the 
object  and  purpose  of  this  evidence  were  to  go  behind  the  record, 
and  show  by  parol  testimony  that  the  action  was,  in  fact,  in  tort, 
and  not  on  contract.  "We  think  the  court  ruled  correctly  in  re- 
fusing to  permit  the  appellant  to  introduce,  on  the  trial,  the  evi- 
dence of  the  witness  "Witherspoon:  Smith  v.  "Wood,  83  Ind.  322; 
Gentry  v.  Purcell,  84  Ind.  83. 

We  find  no  error  in  the  record  for  which  this  case  should  be 
reversed.     It  is,  therefore,  in  all  things  affirmed,  with  costs. 


IN  TF^E  CAPE  of  Copppge  v.  Grepn,  1  Tnd.  App.  112,  the  court  de- 
cided that  "where  an  sction  is  brought  on  an  open  account  for  work 
and  labor,  or  for  goods  sold  and  delivered,  or  for  money  loaned,  and  the 
defendant,  in  his  answer,  pleads  a  setoff  to  the  account  in  the  form  of  a 
judgment  previously  obtained  "  by  him  against  such  plaintiff,  the  latter, 
who  is  a  householder  and  would  be  entitled  to  the  brriefit  of  an  exemp- 
tion on  execution,  may,  in  his  reply,  demand  f  hat  his  claim,  which  he 
holds  and  on  which  he  seeks  to  recover,  shall  be  set  off  to  him  as  ex- 
exempt  from  sale  or  seizure,  such  a  proceeding  is  tlie  taking  of  property 
*'  on  execution  or  other  final  process,"  within  the  meaning  of  the  stat- 
ute of  exemptions. 

EXEMPTION  LAWS— CONSTRUCTION  OF.— Exemption  laws  are 
to  be  literally  construed  in  favor  of  those  claiming  their  benefit:  Mor- 
gan v.  Rountree,  f<8  Iowa.  249;  45  Am.  St.  Rep.  234,  and  note;  Milling- 
ton  v.  Laurer,  89  Iowa,  322;  48  Am.  St.  Rep.  385,  and  note. 
^  ASSIGNMENT  OF  EXEMPT  CLAIM.- A  debtor  may  lawfully  as- 
sign his  personal  earnings  within  ninety  days  from  the  time  the  services 
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were  rendered,  even  to  a  nonresMent  of  the  state,  and  the  debtor's  right 
to  have  thetn  exempt  Irora  seizure  for  the  payment  of  his  debts  passes 
to  the  assignee:  Miilingtou  v.  Laurer,  89  Iowa,  322;  48  Am.  8k.  Bep. 
S85,  and  note. 


Taylor  v,  TVuotan. 

[1  Indiana  Appeals,  188.] 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— A 
■ervant  is  bound  to  know,  and  assumes  the  risk  of,  all  defects  In  ap- 
pliances about  which  he  is  employed  that  are  open  to  observation, 
or  can  be  ascertained  by  the  ordinary  exercise  of  the  senses. 

ASSUMI^nON  OF   RISKS.— MINOR  OR   INEXPERIENCED 
SERVANTS,  as  well  as  ordinary  servants,  in  their  contract  of  em- 
ployment assume  all  risks  ordinarily  incident  to  the  service,  and 
this  includes  all  of  which  they  have  notice  and  all  that  are  patent  I 
and  obvious  to  them.  I 

APPELLATE  PRACTICE.— IF  A  DEMURRER  to  a  bad  para- 
graph of  a  complaint  containing  one  or  more  good  paragraphs  is  over- 
ruled, it  must  be  presumed  harmful  and  be  held  reversible  error  on 
appeal,  unless  it  athrmatively  appears  hy  tlie  record  that  tlie  ju  ig 
ment  rested  exclusively  upon  the  good  paragraphs.  If  it  appears 
from  questions  answered  by  the  jury  that  the  verdict  Is  based 
solely  upon  the  good  paragraphs,  the  overruling  of  the  demurrer  ia 
a  harmless  error. 

INSTRUCTIONS  TO  INEXPERIENCED  SERVANTS,  in  order 
to  relieve  the  master  from  liability  for  Injury  to  them,  must  be 
Buch  as  to  enable  them  to  comprehend  the  dangers  of  their  situa- 
tion, and  appreciate  the  necessity  of  adopting  prudent  methods  for 
their  protection. 

JURY  TRIAL  — INSTRUCTIONS  — CONSTRUCTION. -It  !• 
not  necessary  that  each  instruction  should  contain  the  whole  law  of 
the  case,  or  any  branch  of  the  case  with  recognized  exceptions.  If 
an  instruction  contains  a  complete  statement  of  a  proposition  of 
law  applicable  to  the  facts  in  a  given  case,  it  Is  good  as  part  ofa 
Korles  containing  the  entire  law  of  the  case.  All  of  the  instruc- 
tions must  be  considered  together,  and  construed  with  reference 
to  each  other. 

INSTRUCTIONS  ON  THE  NEGLIGENCE  OF  A  MASTER, 
wholly  ignoring  the  coutrihutory  negligence  of  the  servant,  are  not 
erroneous,  if  such  contributory  negligence  is  fully  and  clearly  ex- 
pounded in  other  instructions. 

1NP\\NT  EMPLOYEES,— A  master  may  employ  an  infant  in 
a  hazardous  occupation,  on  condition  that  he  shall  furnish  such  in- 
fant with  such  Information  relative  to  the  perils  of  his  sitiintlon  as 
will  enable  him  to  comprehend  such  dangers,  and  understand  bow  to 
avoid  thom. 

MIONTAL  CAPACITY  OP  SERVANT— DUTY  OF  MASTER.— 
It  is  an  actionable  wrong  for  a  master  to  expose  in  a  hazardous  em- 
ployment a  Sf-rvant  whom  he  knows  to  be  lacking  in  capacity  to 
underutand  and  appreciate  the  dangers  surrounding  bim,  however 
much  be  may  have  been  instructed. 

MINOR  SERVANTS.-TO  JUSTIFY  A  MASTER  IN  THE 
EMPLOY.MENT  of  an  Ignorant  and  inexperienced  infant  in  a  ha»- 
ardoua    employment,  such    infant  mast   possess    at    least   eufflcient 
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capacity  to  understand  the  dangers  of  the  situation  and  to  appre- 
ciate the  importance  of  heeding  prudent  warnings  for  his  own  safety. 
PRACTICE— REVISION  AND  REJECTION  OF  INTERROGA- 
TORIES.—The  court  may  properly  revise  and  modify  interrogatories 
offered  by  the  parties,  to  malie  them  corresiK)nd  with  the  facts  in- 
volved, and  it  may  reject  such  as,  however  answered,  will  not  con- 
trol the  general  verdict. 

C.  L.  and  H.  E.  Jewett,  for  the  appellants. 

J.  V.  and  C.  D.  Kelso,  for  the  appellee. 

i8»  CEUMPACKEE,  J.  Henry  Wootan,  a  minor,  by  next 
friend,  sued  Benjamin  K.  Taylor  and  Joseph  E.  Taylor  in  the 
Floyd  circuit  court  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  the  plaintiff  while  in  the  employment  of 
the  Taylors  in  their  manufactory  at  New  Albany. 

The  complaint  contains  three  paragraphs,  and  a  separate  de- 
murrer was  filed  to  each  paragraph  and  overruled,  to  which  excep- 
tions were  duly  taken. 

Issues  were  joined  by  general  denial,  and  the  cause  was  tried  by 
a  jury,  and  resulted  in  a  verdict  for  the  plaintiff  below. 

At  the  proper  time  appellants'  counsel  requested  that  the  jury 
be  required  to  answer  a  series  of  interrogatories,  some  of  which 
the  court  refused  to  submit  to  the  jury,  and  appellants  excepted. 

At  the  time  the  verdict  and  interrogatories  were  returned  into 
court  the  appellants  asked  that  the  jury  be  required  to  give  more 
specific  answers  to  four  of  the  interrogatories  before  being  dis- 
charged, which  request  was  denied,  and  they  excepted. 

loo  They  then  filed  a  motion  for  a  new  trial,  based  upon  ten  al- 
leged errors  which  occurred  at  the  trial,  and  this  motion  was 
overruled  and  exceptions  taken;  thereupon  judgment  was  entered 
upon  the  verdict. 

The  errors  relied  upon  in  this  court  for  the  reversal  of  the  judg- 
ment are:  1.  Overruling  the  demurrer  to  the  third  paragraph  of 
complaint;  and  2.  Oven-uling  the  motion  for  a  new  trial. 

The  first  paragraph  of  complaint  declares  that  the  appellants 
were  partners,  engaged  in  manufacturing  the  woodwork  for 
wagons  and  other  vehicles  in  the  city  of  New  Albany,  and  in  their 
manufacturing  establishment  they  had  a  machine  used  for  drees- 
ing  lumber,  called  a  "planer,"  which  consisted  of  a  framed  stand 
upon  which  was  adjusted  a  cylinder  containing  a  number  of  very 
sharp  knives,  and  which  revolved  rapidly  when  in  operation;  that 
the  planer  was  uncovered  and  unguarded,  and  very  dangerous; 
that  the  appellee  was  a  minor,  only  twelve  years  old,  and  was 
wholly  inexperienced  in  the  use,  and  ignorant  of  the  dangerous 
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character  of,  the  planer,  and  the  appellants,  with  knowledge  of 
his  youth,  inexperience,  and  ignorance,  employed  him  to  work  for 
them,  and  set  him  to  carrying  lumber  from  the  planer  after  it 
had  been  properly  dressed;  that  they  carelessly  and  negligently 
failed  to  instruct  him  properly  in  relation  to  such  work,  or  to 
caution  him  of  the  dangers  incident  thereto,  and  while  he  was  so 
engaged,  without  any  fault  upon  his  part,  his  arm  caught  in  the 
cylinder  upon  said  planer  and  was  so  injured  that  it  had  to  be 
amputated  near  the  shoulder. 

The  second  paragraph  is  substantially  like  the  first,  except  it 
alleges  that  the  appellee  lacked  the  capacity  to  understand  and 
appreciate  the  dangers  incident  to  his  employment,  and  was 
unfit  to  be  set  at  such  work,  which  the  appellants  knew,  but 
carelessly  and  negligently  so  engaged  him. 

The  third  paragraph  alleges  the  employment  of  the  appellee 
to  work  at  the  planer,  his  youth  and  inexperience,  and  ***  that 
the  appellants  carelessly  and  negligently  left  the  planer  uncov- 
ered and  unguarded,  and  carelessly  left  open  and  uncovered  cer- 
tain apertures  in  the  fioor  at  the  rear  cf  the  planer,  which  were 
used  to  dispose  of  shavings  from  the  lumber,  whereby  the  appel- 
lee, without  fault  in  himself  and  while  in  the  line  of  duty, 
stepped  in  one  of  said  apertures,  and  was  thrown  upon  and 
against  the  revolving  cylinder  of  the  planer,  and  so  injured  that 
he  lost  his  arm. 

There  was  no  averment  in  the  third  paragraph  that  the  appel- 
lants failed  to  properly  instruct  the  appellee  of  the  hazards  of  his 
employment,  or  that  he  was  unable  to  comprehend  the  dangers 
of  the  situation  on  account  of  his  ignorance,  inexperience,  or  im- 
mature judfrinent.  The  negligence  complained  of  in  this  para- 
graph consisted  in  leaving  the  planer  uncovered  and  unguarded, 
and  the  apertures  in  the  floor  unprotected.  These  defects  were 
patent  and  obvious,  and  must  have  been  known  to  the  appellee 
at  the  time  he  engaged  in  the  service  of  appellants,  A  servant 
is  bound  to  know  what  is  open  to  observation  and  can  be  ascer- 
tained by  the  ordinary  exercise  of  the  senses. 

It  is  well  settled,  also,  that  a  servant,  in  his  contract  of  em- 
ployment, by  legal  implication,  assumes  all  of  the  risks  ordinarily 
incident  to  the  sen'ice,  and  this  includes  all  of  which  he  has 
notice — all  that  are  patent  and  obvious  to  him.  These  rules  of 
law  obtain  in  cases  of  the  employment  of  minors,  and  inexperi- 
enced persons,  as  well  as  others:  Pittsbni-gh  etc.  Ry.  Co.  v.  Adams, 
105  Ind.  151;  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396.  This 
paragraph  of  complaint,  for  the  reasons  stated,  cannot  be  up- 
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held,  but  it  does  not  necessarily  follow  that  the  error  must  result 
in  reversing  the  judgment. 

We  are  convinced,  by  the  reasons  advanced  by  counsel  for  the 
appellee,  that  the  error  in  overruling  the  demurrer  to  this  para- 
graph resulted  in  no  harm  to  the  appellants.  Where  a  demurrer 
is  overruled  to  a  bad  paragraph  of  a  complaint  containing  one  or 
more  good  paragraphs,  it  will  be  presumed  harmful,  and  be  held 
reversible  error,  unless  it  shall  affirmatively  ^^^  appear  by  the 
record  that  the  judgment  rested  exclusively  upon  the  good  para- 
graphs:   Carr  v.  Hays,  110  Ind.  408. 

But  in  this  case  the  instructions  were  predicated  solely  upon 
the  first  and  second  paragraphs  of  complaint,  and  the  jury 
answered  thirty-five  interrogatories,  covering  about  every  fact  in 
issue,  and  from  these  it  is  clear  that  in  reaching  the  general 
verdict  they  adopted  the  theories  of  liability  declared  upon  in 
the  first  and  second  paragraphs  exclusively,  so  we  must  hold  the 
error  harmless. 

Complaint  is  next  made  of  the  action  of  the  trial  court  in  per- 
mitting a  witness  to  testify  in  appellee's  behalf  to  a  conversation 
with  one  of  the  appellants  a  short  time  after  the  injury  occurred, 
in  which  he  promised  to  educate  the  appellee,  and  furnish  him 
suitable  employment  when  he  should  recover  from  the  injury. 
The  court,  in  its  instructions,  informed  the  jury  that  this  evi- 
dence was  incompetent,  and  should  not  be  considered  for  any 
purpose;  consequently,  if  any  error  was  committed  in  admitting 
it,  it  was  fully  cured  by  the  instructions. 

The  following  instructions  were  requested  by  the  appellants 
and  refused: 

"1.  If  you  are  satisfied  from  the  evidence  that  at  the  time  the 
plaintiff  was  employed  by  the  defendants,  they,  or  either  of  them, 
or  one  Marion  Shaw  for  them,  warned  the  plaintiff  that  the  planer 
which  injured  him  was  dangerous,  and  that  he  must  keep  away 
from  the  same  while  it  was  running,  and  that  after  being  so 
warned,  the  plaintiff,  in  violation  of  said  warning  and  instruc- 
tions, went  so  near  to  said  planer  while  it  was  running  that  his 
arm  was  caught  in  said  planer  and  injured,  then  you  should  find 
for  the  defendants. 

"3.  If  you  find  from  the  evidence  that  before  the  plaintiff  was 
put  to  work  at  the  planer,  the  defendants  told  him  the  planer 
when  running  was  dangerous,  and  instructed  him  to  keep  away 
from  the  same  while  it  was  running,  and  that  afterward  the  plain- 
tiff was  injured  by  going  too  near  the  ****  planer  when  in  motion, 
then  you  should  find  for  the  defendants. 
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"5.  If  the  plaintiff,  before  he  was  injured,  had  been  properly 
warned  of  the  dangers  of  his  position,  and  instructed  to  keep  away 
from  said  planer  while  the  same  was  in  motion,  and  afterward 
was  injured  through  his  own  carelessness  in  going  too  near  said 
planer  when  the  same  was  in  motion,  you  should  find  for  the  de- 
fendants," 

These  instructions  were  properly  refused.  The  first  and  third 
do  not  state  the  law  correctly  as  applied  to  the  facts  in  this  case. 
It  was  proved,  without  contradiction,  that  the  appellee  was  but 
twelve  years  of  age  at  the  time  he  was  injured,  and  that  he  had 
worked  but  two  days  and  a  half  for  the  appellant,  and  was 
wholly  inexperienced  in  the  running  and  operation  of  the  ma- 
chinery in  the  manufactory,  and  that  he  was  employed  to  work  in 
connection  with  the  planer.  Under  these  circumstances,  it  can- 
not be  declared,  as  a  matter  of  law,  that  the  employers  absolved 
themselves  from  responsibility  by  simply  telling  the  appellee  of 
the  dangerous  character  of  the  machinery  and  warning  him  to 
keep  away  from  it  while  it  was  in  motion.  They  knew  his  age 
and  lack  of  experience,  and  it  was  their  duty  to  have  so  graduated 
their  instructions  to  his  youth,  ignorance,  and  inexperience  as 
to  have  enabled  him  to  fully  understand  and  appreciate  tlie  dan- 
gers surrounding  him,  and  to  have  placed  him,  with  reference 
thereto,  in  substantially  the  same  relation  as  if  he  had  been  an 
adult.  Instructions  to  an  inexperienced  servant  must  be  such 
as  to  enable  him  to  comprehend  the  dangers  of  his  situation  and 
appreciate  the  necessity  of  adopting  prudent  methods  for  his 
protection:  Wood  on  Master  and  Servant,  sec.  350.  The  first 
and  third  instructions  requested  by  appellants  fell  far  short  of  the 
requirements  of  the  law. 

No  particular  objection  can  be  urged  against  the  other  instruc- 
tion requested  and  refused.  It  stated  the  law  correctly  ****  to 
the  extent  it  assumed  to  go,  but  the  propositions  contained  in  it 
were  fairly  embodied  in  those  given,  so  it  was  not  error  to  refuse 
it. 

Among  the  instnictions  given  by  the  court  counsel  for  appel- 
lants vigorously  assail  the  following: 

"3}.  Persons  who  employ  children  must  anticipate  the  ordinary 
behavior  of  children,  and  must  take  notice  of  their  lack  of  judg- 
ment, and  must  oxeniso  greater  care  toward  and  for  them  than 
is  required  by  law  to  be  exercised  toward  end  for  adult  persons. 

"G.  It  is  an  actionable  wrong  for  a  person  to  place  or  employ 
a  child  of  such  immature  judgment  as  to  be  unable  to  comprehend 
the  danger  to  work  with  or  about  a  machine  of  a  dangerous  char- 
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acter  likely  to  produce  injury,  and  in  this  ease,  if  you  are  satisfied 
by  a  preponderance  of  the  evidence  that  the  defendants  employed 
plaintiff  at  and  about  a  machine  of  a  dangerous  character,  and 
one  likely  to  produce  injury,  and  that  he  was  injured  while  work- 
ing at  and  about  said  macliine,  and  at  the  time  of  his  injury  he 
was  of  such  immature  Judgment  as  to  be  unable  to  comprehend 
the  dangerous  character  of  the  said  machinery,  you  ought  to  find 
for  the  plaintiff." 

It  is  argued  that  these  instructions  wholly  ignore  the  question 
of  contributory  negligence,  and  are  therefore  erroneous.  It  is  not 
necessary  that  each  instruction  should  contain  the  whole  law  of 
the  case,  or  any  branch  of  the  case  with  the  recognized  excep- 
tions. They  should  all  be  considered  together,  and  construed 
with  reference  to  each  other.  If  an  instruction  contains  a  com- 
plete statement  of  a  proposition  of  law  applicable  to  the  facts  in 
a  given  case,  it  will  be  held  good  as  part  of  a  series  containing 
the  entire  law  of  the  case.  The  subject  of  contributory  negli- 
gence was  fully  and  clearly  expounded  in  other  instructions,  so 
this  objection  is  not  tenable. 

It  is  insisted  further  that  these  instructions  are  vicious,  in  that 
they  declare  it  to  be  an  actionable  wrong  to  employ  an  ^^'^  infant 
in  a  dangerous  position  under  any  circumstances.  They  do  not 
bear  any  such  an  interpretation,  and,  read  in  the  light  of  the  evi- 
dence and  in  harmony  with  the  other  instructions,  they  correctly 
state  the  law. 

It  should  be  kept  in  mind  that  the  complaint  proceeds  upon  two 
separate  and  distinct  theories.  In  the  first  paragraph  the  lia- 
bility of  appellants  is  predicated  upon  their  alleged  negligence  in 
the  emplo\Tnent  of  the  appellee  in  a  hazardous  undertaking,  with- 
out giving  him  sufficient  instructions  to  enable  him  to  guard 
against  the  dangers,  while  in  the  second  paragraph  it  is  alleged 
that  the  appellee  lacked  the  capacity  to  understand  and  appre- 
ciate the  dangers  incident  to  the  service,  and  was  therefore  unfit  for 
that  kind  of  work,  and  the  appellants  were  culpable  for  engaging 
him  in  such  work,  knowing  his  incapacity.  The  instructions 
complained  of  are  pertinent  to  the  latter  theory. 

The  law  recognizes  the  right  of  a  master  to  employ  an  infant  in 
a  hazardous  occupation,  on  condition  that  he  shall  furnish  such 
infant  with  such  information  relative  to  the  perils  of  his  situation 
as  will  enable  him  to  comprehend  the  dangers  and  understand 
how  to  avoid  thom.  But  it  is  an  actionable  wrong  for  a  master 
to  expose  in  a  hazardous  employment  one  whom  he  knows  to  be 
lacking  in  capacity  to  understand  and  appreciate  the  dangers 
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surrounding  him,  however  much  he  may  have  been  instructed- 
A  contrary  rule  of  law  would  be  egregiously  inbi^rnan. 

In  the  case  of  Pittaburgh  etc.  Ey.  Co.  v.  Adams,  105  Ind.  151, 
the  supreme  court  said  upon  this  question:  "A  neglect  of  such 
duties  may,  in  a  proper  case,  the  servant  being  without  contribu- 
tory negligence,  render  the  master  liable,  regardless  of  the  fact 
that  he  may  have  exercised  reasonable  care  in  making  and  keep- 
ing the  premises,  machinery,  and  appliances  in  a  safe  condition. 
The  person  employed  may  be  so  young,  inexperienced,  and  imma- 
ture in  judgment  that  no  kind  of  warning  and  instruction  would 
relieve  the  master  from  responsibility  ***  for  injuries  resulting 
from  putting  him  at  a  hazardous  and  dangerous  work." 

The  rule  is  stated  thus  in  Shearman  and  Eediield  on  Negli- 
gence, 4th  ed.,  sec.  219:  "And  if  he  [the  master]  knows,  or  in  the 
exercise  of  ordinary  care  and  sagacity  would  have  known,  that  the 
servant  has  not  capacity  enough  to  understand  the  warning  and 
appreciate  the  danger,  he  will  be  liable  for  any  injury  which  such 
servant  may  suffer  in  consequence,  if  continued  at  such  work": 
See,  also.  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572; 
3  Am.  Rep.  506;  Hamilton  v.  Galveston  etc.  Ey.  Co.,  54  Tex.  556; 
Hayden  v.  Sraithville  Mfg.  Co.,  29  Conn.  548. 

It  would  be  extremely  diflBcult  to  formulate  an  arbitrary  rule 
for  the  measurement  of  capacity  in  such  cases,  but  it  may  be  safely 
declared  that  to  justify  a  master  in  the  employment  of  an  ignorant 
and  inexperienced  infant  in  a  hazardous  calling,  such  infant 
should  possess  at  least  sufficient  capacity  to  understand  the  dan- 
gers of  the  situation  and  to  appreciate  the  importance  of  heeding 
prudent  warnings  for  his  own  safety. 

The  question  of  the  appellee's  capacity  in  this  case  was  properly 
submitted  to  the  jury,  and  the  instructions  attacked  by  the  appel- 
lants were  not  erroneous. 

The  trial  court  refused  to  submit  to  the  jury  four  of  the  inter- 
rogatories requested  by  the  appellants,  and  this  is  complained  of. 
In  80  far  as  these  interrogatories  sought  to  elicit  facts,  and  not 
conclusions  of  law,  they  were  fully  covered  and  answered  in  the 
thirty-five  submitted  by  the  court  at  the  request  of  the  parties. 

One  was  modified  by  the  court,  but  there  was  no  error  in  this. 
It  wa«  proper  for  the  court  to  revise  and  modify  interrogatories 
offered  by  the  parties  to  correspond  with  the  facts  involved,  and 
nothing  more  was  done  in  this  instance:  Louisville  etc  Ey.  Co. 
T.  Woriey,  107  Ind.  320. 

Several  interropaitorics  propounded  to  the  jury  inquired  in  **^ 
TariouB  forms  if  the  appellee  had  not  been  instructed,  before  he 
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was  injured,  relative  to  the  dangerous  character  of  the  planer  and 
other  machinery,  and  if  he  had  not  been  warned  to  keep  away 
from  such  machinery  while  it  was  in  motion,  and  the  jury 
answered  that  partial  instruction  and  warning  had  been  given. 

It  is  insisted  that  appellants  had  the  right  to  more  specific 
answers,  stating  to  what  extent  the  appellee  had  been  instruoted 
and  warned.  If  the  court  erred  in  refusing  to  require  more  spe- 
cific answers  to  these  interrogatories,  which  we  do  not  decide, 
the  error  was  harmless,  as  no  answers  'that  could  have  been  given 
responsive  to  the  questions  would  have  controlled  the  general 
verdict.  The  jury  found  specially  that  the  appellee  did  not  pos- 
sess sufficient  capacity  to  understand  and  appreciate  the  hazards 
of  the  position  he  was  employed  in,  so,  in  any  event,  the  matter 
of  instructions  would  not  have  exculpated  the  appellan-ts  upon 
that  theory  of  the  case.  It  is  not  material  error  to  reject  an  in- 
terrogatory which,  however  answered,  will  not  control  the  general 
verdict:  Louisville  etc.  Ey.  Co.  v.  Pedigo,  108  Ind.  481. 

We  have  considered  all  of  the  questions  discussed  by  counsel 
for  the  appellants,  and  find  no  material  error  in  the  record. 

Judgment  affirmed,  with  costs. 


MASTER  AND  SEEVANT— ASSUMPTION  OF  RISK— DEFECT- 
IVE APPLIANCES. — If  a  servant  has  equal  knowledge  with  the  mas- 
ter as  to  the  machinery  used  or  means  employed  in  the  performance  of 
the  work  he  is  required  to  do,  and  a  full  knowledge  of  existing  defects, 
it  does  not  necessarily  follow  that  his  master  is  liable  for  injuries  sus- 
tained by  reason  of  the  use  thereof:  Meador  v.  Lake  Shore  etc.  Ry.  Co., 
138  Ind.  290;  46  Am.  St.  Rep.  384,  and  note.  A  railroad  company  is 
guilty  of  negligence  in  failing  to  keep  appliances  used  by  its  servants  in 
repair,  and  such  servants,  knowing  of  defects  in  such  appliances,  do  not 
assume  the  risk  of  injury  arising  from  their  use,  unless  the  danger  is 
glaring  and  obvious:  Settle  v.  St.  Louis  etc.  R.  R.  Co.,  127  Mo.  336; 
48  Am.  St.  Ren.  683,  and  note. 

MASTER  AND  SERVANT— MINOR  SERVANT— ASSUMPTION 
OF  RISK  BY. — Whether  a  minor  servant  is  of  sufficient  age,  intelligence, 
discretion,  and  judgment  to  bring  him  within  the  rule  that  a  servant 
assumes  the  risk  of  such  dangers  of  his  employment  as  he  ought  to  ob- 
serve and  comprehend,  is  a  question  for  the  iurv:  Lnebke  v.  Berlin 
Machine  Works,  88  Wis.  442;  43  Am.  St.  Rep.  913,'and  note. 

MASTER  AND  SERVANT-DUTY  OF  MASTER  TO  INSTRUCT 
INEXPERIENCED  SERVANT.— When  young  persons,  without  expe- 
rience, are  employed  to  work  with  dangerous  machines,  it  is  the  duty  of 
the  employer  to  give  suitable  instructions  as  to  the  manner  of  using,  and 
warnings  as  to  the  danger  in  carelessness  in  their  use.  If  the  employer 
neglects  this  duty,  or  if  he  gives  improper  instructions,  he  is  answerable 
for  the  injury  resulting  from  this  neglect  of  duty:  Tagg  v.  McGeorge, 
155  Pa.  St.  368;  35  Am.  St.  Rep.  889,  and  note;  Neilson  v.  Hillside  Coal 
etc.  Co.,  168  Pa.  St.  256;  47  Am.  St.  Rep.  886,  and  note;  extended  note 
to  Fisk  V.  Central  Pac.  R.  R.  Co.,  1  Am.  St.  Rep.  28. 

MASTER  AND  SERVANT— LIABILITY  TO  INCOMPETENT  SER- 
VANTS.— A  master  is  liable  for  injuries  sustained  by  a  boy,  who,  with- 
out being  instructed,  is  ordered  to  perform  a  service,  the  hazards  of 
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wbicb,  on  account  of  bis  immature  age,  he  is  incapable  of  appreciating, 
although  tbey  are  visible,  ur  whose  mind  is  so  immature  ttiat,  though 
he  has  been  cautioned,  he  is  incapable  ol  appreciating  the  warning,  or 
of  Baiely  performing  the  service  required  of  him:  Brazil  etc.  Coal  Co.  v. 
GaQuey.  119  Ind.  455;  12  Am.  St.  Hep.  422.  See,  also,  the  note  to 
Fisk  V.  Central  I'ac.  K.  K.  Co.,  1  Am.  St.  Kep.  29. 
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PLEADING.— IN  ACTIONS  FOR  MONEY  HAD  AND  RE- 
CEIVED  by  the  defendant  for  the  use  of  plaintiff,  a  bill  of  particu- 
lars is  not  required.  If  any  uncertainty  exists,  It  can  be  remedied 
by  motion  to  make  the  complaint  more  specific 

BILL  OF  PARTICULARS.— If  the  items  of  any  account  in 
respect  to  amounts,  dates,  and  what  accrued  are  particularized  In 
the  body  of  the  complaint,  no  other  bill  of  particulars  need  be  filed. 

TRIALr-RIGIIT  TO  JURY.— In  determining  what  suits  are 
triable  by  jury,  the  court  must  look  to  the  character  of  the  ques- 
tions to  be  decided,  and  If  they  are  essentially  of  an  equitable  nature, 
or  If  some  essentially  equitable  remedy  is  invoked,  as  contradistin- 
guished from  le^al  questions  and  remedies,  the  case  should  be  tried 
by  the  court.    Otherwise,  the  parties  are  entitled  to  a  Jury. 

TRIAL  BY  JURY  CAJ<I  BE  DEMANDED  In  an  acUon  by  the 
assignee  of  an  account. 

JUDGMENT  AS  EVIDENCE  OF  LEASE.— In  an  action  to 
recover  rent  due,  a  judgment  for  the  tenant  auainst  tlio  landlord  for 
possession  of  the  leased  premises,  is  admissible  in  evidence  to  prove 
the  execution  of  the  lease. 

BREACH  OF  COVENANT  TO  REPAIR.— Upon  a  broach  of  a 
covenant  by  a  landlord  to  repair,  the  tenant  may  repair,  and  recover 
the  cost  thereof  from  the  landlord;  or  he  may  rely  upon  the  cove- 
nant, niul  n'<ovcr  nil  damages  proxinintoly  flowing  from  a  breach 
thereof,  regardless  of  the  expense  or  trouble  required  to  make  such 
repairs. 

BREACH  OF  COVENANT  TO  REPAIR  —  MEASURE  OF 
DAMAGES— SETOFF.— In  an  action  by  a  landlord  to  recover  rent 
due,  the  tenant  may  set  off  against  his  claim  the  decreased  rental 
value  of  the  premi8«'8  caused  by  the  breach  by  the  landlord  of  his 
covenant  to  repair  the  leased  premises. 

E.  M.  Swan  and  C.  B.  Laird,  for  the  appellant 

S.  B.  Hatfield  and  J.  A.  Elcmenway,  for  the  appellee. 

«"  CRUM PACKER,  J.  William  Bratcher  leased  to  Chris- 
topher C.  ^IcCoy  a  tract  of  land  containing  thirty  acres,  in 
Spencer  county,  for  the  terra  of  throe  years  from  the  first  day  of 
January,  188G,  at  and  for  a  rental  of  one  hundred  and  fifty  dollars 
per  year.  At  the  time  the  contract  was  made,  about  ten  acres  of 
the  leased  premises  were  covered  with  logs,  brush,  and  grubs,  and 
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was  unfit  for  cultivation,  and  the  lessor  agreed,  as  part  of  the 
contract,  to  grub,  clear,  and  subdue  that  portion  of  the  land  so 
it  would  be  fit  for  the  plow  by  the  1st  of  March,  1886. 

He  failed  to  give  possession  under  the  contract,  and  McCoy 
sued  him  therefor,  and,  obtained  a  judgment  for  possession,  in 
the  Spencer  circuit  court,  on  the  twenty-eighth  day  of  April, 
1886,  and  for  costs,  and,  within  a  few  days  after  the  judgment  was 
obtained,  the  lessor  surrendered  the  premises  to  McCoy,  who  h^ld 
and  occupied  them  until  January  1,  1889,  under  the  lease. 
Bratcher  failed  to  grub  and  clear  that  portion  of  the  land  which 
was  unsubdued  and  unfit  for  cultivation,  and  it  remained  in  that 
condition  until  the  expiration  of  the  lease.  In  the  judgment  for 
the  possession  of  the  premises  the  finding  of  the  court  recites  the 
terms  and  conditions  of  the  lease,  although  no  special  finding  was 
requested. 

Bratcher  subsequently  assigned,  in  writing,  the  rent  accrued 
and  to  accrue  under  the  lease  to  Oldham,  and  the  assignment  ^''^ 
was  indorsed  upon  the  margin  of  the  record  of  the  judgment  for 
possession.  This  action  was  brought  by  Oldham,  as  assignee,  to 
recover  the  rents  due  under  the  1-ease. 

The  complaint  is  in  four  paragraphs.  The  first  is  the  common 
count  for  money  had  and  received  by  McCoy  for  the  use  of  Old- 
ham. The  second  is  for  rent  due  the  plaintiff  from  the  defendant 
for  the  use  and  occupation  of  the  leased  premises,  particularly 
describing  them,  to  the  amount  of  five  hundred  dollars,  which  waa 
due  and  wholly  unpaid.  In  the  third  paragraph  it  is  alleged  that 
Bratcher  demised  a  certain  described  tract  of  land  to  the  defend- 
ant for  a  term  of  three  years,  at  a  rental  of  one  hundred  and  fifty 
dollars  a  year,  and  that  he  afterward  sold  and  assigned  by  a  writ- 
ten instrument  all  of  the  rent  accrued  and  to  accrue  to  the  plain- 
tiff; that  the  same,  amounting  to  five  hundred  dollars,  was  due  and 
wholly  unpaid. 

The  fourth  paragraph  recites  the  contract  and  subsequent  suit 
and  judgment  for  possession  under  the  lease,  and  the  finding  of 
the  terms  of  the  lease  in  the  record,  and  the  assignment  in  th^ 
lease  and  rents  accruing  thereunder  to  the  plaintiff  upon  the  judg- 
ment docket,  and  that  the  rent  for  the  whole  time  was  due  and 
unpaid.  A  separate  demurrer  was  filed  to  each  paragraph  of  com- 
plaint and  overruled.  An  answer  was  then  filed  consisting  of  four 
paragraphs.  The  first  was  the  general  denial.  The  second  was 
a  setoff.  The  third  was  in  the  nature  of  a  counterclaim,  alleging 
the  covenant  upon  the  part  of  the  lessor  to  grub  and  clear  the  un- 
subdued portion  of  the  land,  his  failure  so  to  do,  and  damages  to 
the  amount  of  several  hundred  dollars,  which  was  asked  to  be  re- 
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couped  against  the  claim  for  reni  This  paragraph  further  alleges 
that  Bratcher  failed  to  put  the  defendant  in  possession  of  the 
premises  under  the  lease,  but  wrongfully  withheld  the  same  from 
him,  and  he  was  compelled  to  bring  suit  for  the  recovery  thereof, 
and  in  eo  doing  '^"^  incurred  expenses  amounting  to  a  large  sum, 
which  was  also  asked  to  be  recouped  from  the  plaintiff's  demand. 
The  fourth  paragraph  was  a  plea  of  payment. 

A  reply  was  filed  which  put  the  cause  at  issue,  and  when  it  came 
on  for  trial  the  plaintiff  demanded  a  jury,  and  the  defendant  ob- 
jected, on  the  ground  that  the  cause  was  one  purely  of  equitable 
cognizance  and  was  not  triable  by  jury.  The  objection  was  over- 
ruled and  exceptions  entered,  and  the  cause  was  tried  by  a  jury. 
A  verdict  was  returned  in  favor  of  the  plaintiff  below. 

The  appellant  filed  a  motion  for  a  new  trial,  assigning  fourteen 
causes,  which  was  overruled  and  judgment  was  rendered  upon 
the  verdict. 

The  alleged  errors  relied  upon  for  the  reversal  of  the  judg- 
ment in  this  court  are  in  overruling  the  demurrers  to  the  first  and 
second  paragraphs  of  complaint,  and  overruling  the  motion  for  a 
new  trial. 

The  only  objection  pointed  out  to  the  first  and  second  para- 
graphs of  complaint  is  that  no  bill  of  particulars  of  the  indebted- 
ness sued  upon  was  filed  with  either  of  them.  In  actions  for 
money  had  and  received  by  the  defendant  for  the  use  of  the  plain- 
tiff the  practice  does  not  require  a  bill  of  particulars.  If  any  un- 
certainty exists  it  can  be  remedied  upon  motion  for  more  specific 
information:  State  v.  Sims,  76  Ind.  328.  Thus  the  objection 
is  disposed  of  as  far  as  it  relates  to  the  first  paragraph. 

In  the  second  paragraph  the  amount  of  the  demand  is  definite, 
the  date  upon  which  it  became  due  is  given,  and  the  real  estate 
for  the  use  of  which  it  accrued  is  particularly  described;  so  but 
little,  if  any,  additional  information  would  have  been  furnished 
by  a  bill  of  particulars. 

Where  the  itmns  of  any  account  in  respect  to  amounts,  daitea, 
and  for  what  accrued  are  particularized  in  the  body  of  the- com- 
plaint, no  other  bill  of  particulars  need  be  filed;  Wagoner  t. 
Wilson,  108  Ind.  210. 

■T6  Tj^^  court  did  not  err  in  overruling  the  demurrer. 

One  of  the  reasons  for  a  new  trial  to  which  our  notice  is  directed 
was  error  in  allowing  the  appellee  a  jury  as  a  matter  of  right 

It  is  claimed  on  behalf  of  appellant  that  the  suit,  being  brought 
by  the  assignee  of  an  account,  was  one  of  exclusive  equitable  cog- 
nizance under  the  law  aa  it  waa  prior  to  the  18th  of  June,  1853, 
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and,  under  the  force  of  section  409  of  the  code  of  1881,  was  not 
triable  by  a  jury. 

It  is  true,  the  common  law  does  not  authorize  the  assignment 
of  ohoses  in  action  generally,  but  it  recognizes  equitable  assign- 
ments to  th€  extent  that  the  assignee  of  such  a  claim  may  prose- 
cute an  action  in  the  name  of  the  assignor  to  enforce  it  for  his  own 
benefit.  In  courts  of  chancery,  the  equitable  owner  can  sue  in  his 
own  name  and  enforce  collection  by  making  the  assignor  a  party 
to  answer  to  his  interest.  There  is  no  statute  in  this  state  ex- 
pressly authorizing  the  assignment  of  accounts,  but  the  rights  of 
the  assignee  are  generally  recognized  and  section  251  of  the  codo 
requires  all  suits  to  be  brought  in  the  name  of  the  real  party  in 
interest;  whether  his  title  be  legal  or  equitable.  So  it  may  be  said 
that  the  right  of  the  assignee  of  an  account  to  enforce  its  collec- 
tion in  a  court  does  not  depend  upon  principle  of  equity  juris- 
prudence, but  upon  the  expre^  terms  of  a  positive  statute,  and 
where  this  is  the  case  the  provisions  of  section  409  of  the  code  of 
1881,  do  not  apply:  Kitts  v.  Willson,  106  Ind.  147. 

The  assignor  of  the  account  in  suit  was  not  made  a  party  to 
answer  to  his  interest,  but  no  objection  seems  to  have  been  taken 
to  that.  There  was  no  denial  of  the  assignment,  except  the  gen-* 
eral  traverse,  and  the  question  of  the  assignment  was  not  treated 
as  an  issuable  fact  at  the  trial. 

In  determining  what  suits  are  triable  by  jury,  the  court  must 
look  to  the  character  of  the  questions  to  be  decided,  and  if  they 
are  essentially  of  an  equitable  nature,  or  if  some  essentially  equi- 
table remedy  is  invoked,  as  contradistinguished  ^'''^  from  legal 
questions  and  remedies,  the  case  should  be  tried  by  the  court; 
otherwise  the  parties  will  be  entitled  to  a  jury:  Martin  v.  Martin, 
118  Ind.  227.  There  was  no  error  in  allowing  a  jury  in  the  case 
at  bar. 

The  court  admitted  in  evidence,  over  the  objection  of  the  ap- 
pellant, the  record  of  the  judgment  in  the  suit  of  McCoy  v. 
Bratcher  for  the  recovery  of  the  premises  under  the  lease.  It 
is  argued  that  the  finding  of  the  court  ascertaining  the  terms  of 
the  lease,  having  been  made  by  the  court  voluntarily  and  with- 
out the  request  of  either  litigant,  had  no  binding  force,  and  should 
have  been  excluded  on  that  account.  This  record  was  com- 
petent to  prove  the  fact  of  the  lease,  if  not  its  terms,  and  was 
admissible  for  that  purpose,  so  no  error  occurred  in  permitting 
it  to  be  read. 

The  appellant  offered  evidence  upon  the  trial  tending  to  prove 
the  difference  between  the  rental  value  of  the  leased  premises  aa 
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they  were,  and  what  the  rental  value  would  have  been  if  appel- 
I't!  had  grubbed  and  cleared  the  unimproved  portion  according  to 
the  agreement.  This  evidence  was  excluded,  upon  the  theory 
that  the  measure  of  damages  resulting  from  the  appellee's  fail- 
ure to  reduce  the  land  to  a  condition  of  cultivation  was  the  rea- 
sonable coet  of  having  that  work  done,  and  not  the  diminution 
of  the  rental  value  resulting  from  the  failure.  This  ruling  of  the 
court  is  insisted  upon  as  error. 

There  is  some  conflict  in  the  adjudications  of  the  courts  of  last 
resort  upon  this  question.  It  is  held  by  some  that  upon  the 
breach  of  a  covenant  upon  the  part  of  the  landlord  to  repair 
leaded  premises,  it  is  the  duty  of  the  tenant  to  make  the  repairs, 
and  he  can  only  recover  the  reasonable  cost  thereof  from  the 
landlord.  These  cases  also  hold  that  if  the  landlord  induces  the 
tenant  to  believe  that  he  will  perform  his  covenant,  and  the 
tenant,  relying  upon  such  inducement,  fails  to  repair,  he  may 
recover  such  special  damages  as  may  result  during  the  time  he  was 
80  misled,  and  while  he  is  engaged  in  making  the  repairs.  This 
doctrine  is  founded  upon  *'"*  the  principle  that  one  will  not  be 
permitted  by  his  own  fault  or  inattention  to  unnecessarily  suffei 
damages  to  his  property  to  be  enhanced  and  then  recover  them, 
from  the  original  wrongdoer. 

Upon  the  other  hand,  the  unquestioned  weight  of  the  authori- 
ties is,  that  in  such  cases  the  tenant  has  two  remedies,  and  he  may 
elect  which  he  will  pursue.  He  may  repair  the  premises  and  re- 
cover the  cost  thereof  from  the  landlord;  or  he  may  rely  upon  the 
performance  of  the  covenant  by  the  landlord,  and  in  the  event 
of  its  breach  recover  all  the  damages  proximately  flowing  there- 
from, regardless  of  the  expense  and  trouble  that  would  have  been 
required  to  have  made  the  repairs;  and  upon  the  latter  theory 
the  measure  of  recovery  would  be,  ordinarily,  the  diminution  of 
the  rental  value,  on  account  of  the  failure  to  keep  the  cove- 
nant. 

Thus,  in  Myers  v.  Bums,  35  N.  Y.  269,  the  court  said:  "The 
defendant  had  two  different  remedies,  of  either  of  which  he 
could  have  availed  himself,  in  the  event  of  the  plaintiff's  failure 
to  repair,  after  due  notice.  He  oould  have  made  the  repair 
himself,  and  have  called  upon  the  plaintiff  to  refund  the  expense, 
as  he  actually  did  in  the  case  of  the  painting;  or  he  could  have 
called  upon  the  plaintiff  to  take  the  ordinary  responsibility  of  a 
party  failing  to  perform  his  contract,  to  wit,  to  pay  the  damages 
caused  by  such  failure,  as  he  did  in  regard  to  the  item  in  ques- 
tion. In  the  first  case,  the  rule  confines  the  damages  to  the  ac- 
tual expense,  if  no  special  damage  is  shown;  but  in  the  other,  the 
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cost  of  the  repair  is  not  an  element  in  the  ease.  It  is  as  if  there 
was  no  such  right  to  repair  on  the  part  of  the  lessee,  but  the 
claim  rested  solely  in  damages." 

In  the  case  of  Culver  v.  Hill,  68  Ala.  66,  44  Am.  Eep.  134, 
it  was  held  that  where  the  landlord  agreed  to  keep  the  fences  in 
repair,  the  tenant  had  the  right  to  rely  upon  his  performance  of 
the  agreement,  and,  in  the  event  of  a  failure,  could  recover  dam- 
ages for  the  destruction  of  crops  resulting  therefrom,  although  the 
tenant  could  at  small  expense  have  procured  ^"^^  material  and 
repaired  the  fence  himself,  but  he  was  not  bound  to  do  this. 

The  same  rule  of  law  is  expressly  affirmed  in  the  following 
cases:  Hexter  v.  Knox,  63  N.  Y.  661;  Vandegrift  v.  Abbott,  75 
Ala.  487;  Prescott  v.  Otterstatter,  79  Pa.  St.  462;  Hoy  v.  Gronoble, 
34  Pa.  St.  9;  75  Am.  Dec.  628;  Dempsey  v.  Hertzfield,  30  Ga. 
866;  Hinckley  v.  Beckwith,  13  Wis.  34;  Eockford  etc.  E.  E.  Co.  v. 
Beckemeier,  72  111.  267;  CMcago  etc.  E.  E.  Co.  v.  Ward,  16  111. 
522. 

And  the  rule  finds  strong  support  in  the  decisions  of  the  su- 
preme court  of  this  state:  Chicago  etc.  Ey.  Co.  v.  Barnes,  116 
Ind.  126;  Block  v.  Ebner,  54  Ind.  544;  Buck  v.  Eodgers,  39  Ind. 
222;  Indiana  etc.  Ey.  Co.  v.  Moore,  23  Ind.  14;  Williams  v.  Oli- 
phant,  3  Ind.  271. 

The  doctrine  supported  by  this  array  of  authorities  is  the 
sounder  in  principle  and  more  in  harmony  with  the  general  rules 
of  law  fixing  the  liability  for  the  breach  of  kindred  coveno-nts. 
It  is  well  understood  that  if  one  sells  property  and  covenanta 
against  encumbrances,  and  it  should  be  encumbered,  the  cove- 
nantee would  have  the  right,  when  necessary  to  protect  his  title, 
to  discharge  the  encumbrance  and  recover  the  costs  thereof  from 
the  covenantor,  but  he  is  not  compelled  to  do  so.  He  may  suffer 
the  property  to  be  sold  upon  the  encumbrance  and  the  title  to  be 
divested,  and  then  recover  the  entire  purchase  money,  with  inter- 
est, from  the  covenantor,  without  regard  to  the  fact  that  the 
encumbrance  might  be  disproportionately  small  as  compared  to 
the  value  of  the  property  or  the  purchase  price. 

One  who,  for  a  sufficient  consideration,  agrees  to  perform  an 
act  and  fails  cannot  complain  if  he  is  required  to  bear  the  natural 
and  proximate  consequences  of  his  failure.  We  need  not  decide 
what  the  rights  of  the  parties  would  be  if  the  thing  to  be  done 
should  be  of  a  trifling  nature  as  compared  to  the  consequences 
that  might  flow  from  a  failure  to  do  it. 

In  the  case  before  us,  the  landlord  agreed  to  clear  and  ^^^  grub 
about  ten  acres  of  land,  and  the  consequences  of  a  failure  would 
be  the  loss  of  the  use  of  that  part  of  the  land. 
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"We  are  of  the  opinion  that  the  appellant  was  not  required  to 
disarrange  his  own  plans  or  subject  himself  to  any  considerable 
expense  or  inconvenience  in  order  to  save  the  appellee  from  dam- 
ages resulting  from  liia  own  breach  of  duty.  It  is  argued  that  in 
the  judgment  for  possession  the  appellant  obtained  an  unqualified 
order  for  possession,  and  Bratcher  had  no  right  thereafter  to 
enter  upon  the  premises  \x>  do  the  clearing.  There  is  no  merit 
in  this  claim.  There  is  always  an  implied  reservation  of  the  right 
of  entry  to  repair,  where  the  landlord  covenants  to  do  so.  And, 
furthermore,  Bratcher  did  not  offer  to  do  the  work,  or  tender  per- 
formance, consequently  he  is  in  no  attitude  to  assert  that  it  was 
the  appellant's  fault  that  he  did  not  keep  his  agreement.  The 
evidence  offered  should  have  been  admitted. 

We  need  not  decide  other  questions  discussed  under  the  motion 
for  a  new  trial,  as  they  may  not  occur  upon  another  trial. 

The  judgment  is  reversed,  with  instructions  to  the  trial  court 
to  sustain  the  motion  for  a  new  trial. 

Eeinhard,  J.,  took  no  part  in  the  decision  of  this  case. 


BILL  OF  PARTICULARS  i8  considered  in  some  respects  as  an  am- 
plification of  tfie  declaration,  but  it  is  sufficient  if  it  fairly  apprise  the 
opposite  partv  of  the  nature  of  the  claim,  so  there  can  be  no  surprise: 
Wrijjht  v.  Dickinson,  67  Mich.  580;  11  Am.  St.  Rep.  602. 

ASSUMPSIT. — Sufficiency  of  the  pleading  in  is  discussed  at  length  in 
the  extended  note  to  Allen  v.  Patterson,  57  Am.  Dec.  545. 

TRIAL  BY  JURY  IN  CIVIL  CASES— RIGHT  TO.— All  issnea  of 
fact  must  be  tried  hv  a  jury  if  a  party  desires  to  have  them  so  tried, 
and  the  court  should  grant  nim  the  privilege  of  such  a  trial,  although 
the  statute  which  gives  him  tlu»  remedy  he  is  pursuing  may  be  silent  on 
the  subject :  Scott  v.  Nichols,  27  Miss. "94:  61  Am.  Dec.  503.  The  right 
to  have  certain  questions  of  fact  pas8e<l  upon  by  the  jury  in  a  civil  ac- 
tion of  equitable  cognizance  is  a  matter  in  the  sound  discretion  of  the 
court:  Saint  v.  Guerrerio,  17  Col.  448:  31  Am.  St.  Rep.  320,  and  note. 

LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO  RE- 
PAIR.— Covenants  by  a  lessee  to  pay  rent,  and  hy  the  lessor  to  make 
improvements  and  repairs,  without  which  the  premises  would  be  use- 
less for  the  puri)08e8  leased,  are  mutual,  and  the  lessor's  failure  to  per- 
form his  covenant  in  a  reasonable  time,  where  no  time  is  specified, 
juHtifles  the  lessee  in  ahan<loning  the  premises,  but  the  lessee  is  liable 
for  the  rent  for  the  time  he  occupied,  less  the  damages-sustained  by  him 
liv  reaoon  of  the  improvements  and  repairs  not  having  been  made: 
Lunn  V.  Gntre.  37  111.  19;  87  Am.  Dec.  233,  and  note.  See.  also,  the 
notes  to  Eldy  v.  CofTin,  14  Am.  St.  Rep.  442:  Woodruff  v.  Garner,  89 
Am.  Dec.  489,  and  the  extended  note  to  Polack  T.  Pioche,  95  Am.  Deo. 
123. 
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BfiUMMIT   v.  FURNESS. 

[1  Indiana  APPEAiii,  401.] 

NEGLIGENCE— SETTING  OUT  FIRE.— An  owner  has  a  right 
to  kindle  a  fire  upon  his  premises  for  tlie  purpose  of  reducing  his 
laud  to  cultivation,  providing  he  does  so  at  a  proper  time,  under  ordi- 
narily favorable  circumstances,  and  in  a  reasonably  prudent  manner. 
In  such  case,  he  is  not  liable  to  an  adjoining  owner  for  injury  aris- 
ing from  the  spread  of  the  fire,  unless  he  is  guilty  of  negligence  in 
not  using  proper  care  to  prevent  its  spread, 

NEGLIGENCE— SETTING  OUT  FIRE.— One  who  negligently 
sets  or  negligently  manages  a  fire  set  on  his  own  pi-operty  is  liable 
to  his  immediate  neighbor  for  damage  caused  to  him  by  the  spread 
of  the  fire  onto  such  neighbor's  property,  whether  the  fire  is  com- 
municated through  the  air  or  along  or  under  the  ground.  The  gist 
of  the  action  is  negligence.  If  that  exists,  either  in  setting  or  caring 
for  the  fire,  and  injury  to  another  happens  therefrom,  liability  at- 
taches. It  is  immaterial  whether  such  negligence  is  gross  or  only 
ordinary. 

NEGLIGENCE  —  WHEN  QUESTION  OF  LAW.  —  When  the 
facts  in  a  negligence  case  are  specially  found,  either  by  the  court  or 
the  jury,  it  is  then  for  the  court  to  decide  whether  such  facts 
amount,  prima  facie,  to  negligence. 

SETTING  OUT  FIRE.— One  who  sets  a  fire  on  his  own  prem- 
ises, immediately  surrounded  by  highly  combustible  and  inflamma- 
ble material  up  to  the  very  border  of  the  adjoining  owner's  land, 
and  from  there  on  indefinitely,  is  guilty  of  negligence  under  any 
circumstances,  and  liable  for  the  injury  to  his  neiglibor's  property, 
if  the  fire  is  communicated  thereto,  whether  he  used  ordinary  precau- 
tion to  prevent  the  fire  from  spreading  or  not. 

E.  D.  Crumpacker,  for  the  appellant. 

H.  A.  Gillett,  for  th.e  appellees. 

*oi  EEINHAED,  J.  Appellees  sued  tlie  appellant  in  the 
court  below  for  damages  caused  by  fire  escaping  from  the  appel- 
lant's premises,  and  which  bum-ed  and  destroyed  the  fences,  peat 
soil,  and  crops  of  the  appellees.  It  was  alleged  that  the  injury 
was  caused  by  the  negligence  of  the  appellant  in  setting  the  fire 
and  allowing  it  to  escape  therefrom  and  enter  upon,  ignite,  and 
bum  the  property  of  the  appellees. 

Issues  were  joined,  there  was  a  trial  by  jury,  and  a  special  ver- 
dict was  returned,  upon  which  the  court  rendered  judgment  in 
favor  of  the  appellees. 

The  only  question  discussed  by  counsel  is  that  of  the  suffi- 
ciency of  the  special  verdict  to  authorise  the  judgment  rendered 
thereon  by  the  court. 

The  jury  found  that  the  appellees  were  the  owners  and  in  pos- 
session of  the  forty  acres  of  land  described  in  the  complaint  *^* 
as  belonging  to  them;  that  they  were  also  the  owners  of  twenty 
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acres  of  hay,  of  the  value  of  one  hundred  and  five  dollars,  also 
four  acres  of  growing  corn,  and  two  hundred  rods  of  post  and  rail 
fence — all  of  which  property  was  situated  on  the  real  estate  afore- 
said; that  the  appellant  was  the  owner  and  in  possession  of  forty 
acres  of  land  immediately  adjoining  that  of  the  plaintiff  on  the 
west;  that  both  said  piecos  of  land  were  composed  mainly  of  peat 
marsh  from  one  foot  to  six  feet  deep,  and  the  appellees'  was 
principally  grass  ground  and  had  recently  been  mowed  over,  at 
the  time  of  the  injury  complained  of;  that  early  in  the  month  of 
May,  1887,  the  defendant  dug  a  small  ditch  one  spade  deep  and 
two  spades  or  about  sixteen  inches  \vide  around  about  one  acre  of 
his  said  land  adjoining  that  of  the  plaintiffs,  the  ditch  on  the  east 
side  of  said  acre  being  about  three  feet  from  the  division  fence  r 
between  plaintiffs  and  defendant;  that  in  digging  said  ditch  he  | 
had  thrown  the  material  upon  the  space  between  the  same  and . 
said  fence,  and  the  material  so  thrown  out  had,  at  the  time  of  f 
the  setting  of  the  fire  hereinafter  mentioned,  become  dry  and 
inflammable,  and  such  space  was  also  covered  to  some  extent 
with  dry  and  inflammable  grass  and  weeds;  that  on  the  fourth  day 
of  August,  1887,  the  defendant  set  fire  to  the  place  so  sur- 
rounded by  said  ditch,  which  fire  immediately  ran  over  the  same 
and  burned  off  the  stubble,  and,  at  the  same  time,  the  defendant 
set  fire  bo  the  dry  peat  at  various  points  on  said  acre  for  the  pur- 
pose of  burning  off  such  peat  to  reduce  the  land  to  the  condition 
for  raising  cranberries;  that  the  defendant  allowed  the  fire  to 
bum  until  the  evening  before  its  escape,  as  hereinafter  mentioned, 
and  during  the  intervening  time  the  defendant  also  caused  the 
paid  ditch  on  the  east  side  to  be  deepened  to  the  extent  of  one 
ppade  more;  that  the  defendant  left  the  fire  on  the  evening  of 
the  ninth  day  of  August,  aforesaid,  and  did  not  return  to  the 
same  until  about  half  past  eleven  o'clock  on  the  forenoon  of  the 
next  day,  but  during  the  said  forenoon  his  hired  man  was  at 
work  cutting  *^*  hay  for  himself  something  over  a  quarter  of  a 
mile  from  said  fire  and  in  sight  thereof;  that  when  the  defendant 
was  there  at  half-past  eleven  o'clock,  as  aforesaid,  the  fire  was  still 
burning,  but  confined  to  the  defendant's  land,  and  he  and  his 
liired  man  then  went  away  half  a  mile  to  dinner;  that  w'hile 
they  were  gone,  and  within  an  hour  after  the  defendant  left,  the 
said  fire  escaped  from  his  said  land,  and,  by  means  of  flying 
Fparks  and  embers,  jumped  the  soid  ditch  on  the  east,  and  caught 
in  and  set  fire  to  the  inflammable  material  on  the  east  side 
thereof,  and  from  thonre  ran  along  the  stubble  over  the  plaintiffs' 
land  and  continued  to  burr  thoreon,  and  tlie  poil  thereof,  until 
the  grass  sod  vraa  destroyed,  the  peat  burned  to  an  uneven  depth, 
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and  in  many  places  do^vn  to  the  water  level  of  the  drainage  sys- 
tem of  said  land,  and  thereby  the  said  land  was  injured  and 
damaged  to  the  extent  of  one  hundred  and  fifty  dollars;  the  said 
hay  was  burned  and  destroyed,  the  said  hay  rake  was  burned 
and  destroyed,  the  said  growing  corn  was  burned  and  injured  to 
the  extent  of  thirty-eight  dollars,  and  plaintiffs'  fence  burned  and 
injured  to  the  extent  of  thirty  dollars;  that  at  the  time  the  de- 
fendant set  said  fire,  and  while  the  same  was  burning  on  his 
land,  the  weather  was  very  dry  and  hot,  there  having  been  no 
rain  since  the  third  day  of  July  previous;  that  the  peat  on  the 
lands  of  both  parties  was  unusually  dry  and  inflammable,  and 
there  was  also  within  and  near  the  surface  of  the  defendant's  said 
burning  piece  many  old  decayed  roots  and  limbs  of  trees,  some 
of  which  extended  to  the  margin  of  said  ditch  on  the  east;  that 
fire  burning  in  such  soil  ordinarily  burns  and  smolders  in  the  peat, 
eating  into  the  same,  burning  under  the  surface,  and  running 
along  the  sticks  and  roots,  and  coming  out  in  new  places  for 
an  indefinite  length  of  time,  and  until  put  out  by  heavy  rains, 
or  subdued  by  active  means,  and  is  liable  and  likely  to,  and  often 
does,  in  moderate  wind,  fly  through  the  air  and  ignite  combusti- 
ble matter  to  a  distance  of  several  feet;  that  some  of  the  plain- 
tiffs and  many  neighbors,  when  they  became  aware  of  the  fire, 
ran  to  the  ■*®*  same  and  attempted  to  beat  it  out,  and  arrest 
it,  but  that  it  was  impossible  so  to  do,  the  same  having  become 
wholly  uncontrollable;  that  at  the  time  the  fire  communicated 
with  plaintiffs'  lands,  and  the  time  the  defendant  was  there,  at 
half-past  eleven  o'clock,  a  fairly  fresh  breeze  was  blowing,  but 
not  with  more  force  or  velocity  than  winds  ordinarily  are  in 
such  season  during  three  or  four  days  in  the  week;  that  the  man- 
ner in  which  tires  so  burn  and  operate  in  such  lands  as  the  de- 
fendant's, and  the  manner  in  which  they  so  spread  through  the 
air,  were  known  to  men  of  ordinary  experience  before  and  during 
all  the  time  of  said  fire,  and  that  there  was  no  independent  or 
unusual  cause  intervening  to  produce  the  fire,  whiich  injured  the 
plaintiffs'  property,  other  than  the  fire  so  set  and  encouraged  by 
the  defendant.  The  remainder  of  the  special  verdict  relates  to 
the  amount  of  the  damages  in  case  the  finding  is  for  plaintiffs. 

It  is  insisted  by  the  appellant  that  these  facts  do  not  show  any 
negligence  on  his  part,  either  in  setting  the  fire  or  in  suffering 
it  to  escape,  and  hence  tlie  judgment  should  have  been  for  the 
appellant. 

It  is  an  old  maxim  that  every  man  should  so  use  his  own  prop- 
erty as  not  to  injure  that  of  his  neighbor.  It  does  not  follow 
from  this,  however,  that  a  man  necessarily  renders  himself  liable 
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for  damage  in  every  instance  where,  as  a  consequence  of  the  use 
of  his  property,  injury  may  result  to  another. 

It  seems  that  the  old  common-law  rules  in  relation  to  the  es- 
cape of  fire  from  the  premises  of  a  terretenant  t»  those  of  his 
neighbor  were  much  more  rigorous  against  the  interest  of  the 
former  than  under  modem  laws.  To  such  an  extent  was  this 
the  case  that  it  was  considered  the  duty  of  everyone,  when  a  fire 
broke  out  in  his  house  or  field,  to  control  it  so  as  to  prevent  in- 
jury to  his  neighbor,  the  question  of  negligence  not  entering  into 
the  consideration  at  all,  and  if  he  failed  tx)  so  control  it,  and 
damage  resulted  to  his  neighbor,  he  was  liable  to  him  for  it:  See 
Bennett  v.  Ford,  47  Ind.  2G4. 

■•^^  By  the  statutes  of  6  Anne,  chapter  31,  and  14  George  III, 
chapter  78,  this  liability  was  taken  awray  in  the  case  of  "any  per- 
son in  whose  house,  chamber,  stable,  bam,  or  other  building, 
or  on  whose  estate  any  fire  shall  accidentally  begin.** 

The  consrtruction  placed  upon  these  statutes  was  such  that  the 
word  "accidentally*'  was  held  to  exclude  all  idea  of  negligence, 
and  hence,  in  cases  of  negligent  burning,  the  liability  remained 
the  same  as  before.  But  as  an  effect  of  these  statutes  the  burden  of 
proving  negligence  in  actions  therefor  was  cast  upon  the  plaintiff, 
and  it  was  no  longer  required  to  use  the  highest  degree  of  dili- 
gence in  the  control  of  firep,  but  only  "that  required  of  a  pru- 
dent man  in  the  provident  conduct  of  his  business":  Beven 
on  Negligence  of  Servants,  978,  et  seq. 

Botli  the  decisions  and  the  text-books  contain  much  subtle 
learning  and  discussion  upon  the  subject  of  how  far  a  man's  du- 
ties will  require  him  to  go  in  the  exercise  of  proper  diligence  in 
cases  of  accidental  m'cs;  but  the  question  with  which  we  are  more 
directly  concerned  in  the  case  in  hand  is  the  kind  of  diligence 
rcquiral  where  the  act  of  kindling  the  fire  is  one  that  was  done 
intentionally  by  the  party  sought  to  be  charged  with  liability. 

Onlinarily,  the  owner  or  occupant  of  land  has  a  right,  doubt- 
less, to  set  fire  to  rubbisli  and  such  useless  articles  as  he  desires 
to  put  out  of  his  way  so  as  to  prepare  the  soil  for  cultivation. 
All  the  law  requires  of  him  under  such  circumstances  is  to  use 
reasonable  rare  and  prudence  to  confine  the  fire  to  his  own  prem 
isea,  and  the  party  seeking  to  hold  him  liable  for  damages  done 
by  it  is  roquir(Hl  to  prove,  by  a  preponderance  of  the  evidence, 
that  the  injury  was  the  result  of  his  negligence.  There  may  be 
circumstances,  however,  when  it  would  be  considered  prima  facie 
nejjlijrcnce  in  him  to  start  the  fire. 

In  llewey  ▼.  Nourse,  54  Me.  2r)n,  Diokerson.  J.,  ppeakinp  for  the 
court,  aays:     "Every  person  has  a  right  to  kindle  a  fire  on  hii 
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own  land  for  the  purpose  of  husbandry,  if  he  does  it  at  a  propei 
time  and  in  a  suitable  manner,  and  uses  reasonable  ^^*^  care 
and  diligence  to  prevent  its  spreading  and  doing  injury  to  the 
property  of  others.  The  time  may  be  suitable  and  the  manner 
prudent,  and  yet,  if  he  is  guilty  of  negligence  in  taking  care  of 
it,  and  it  spreads  and  injures  the  property  of  another  in  conse- 
quence of  such  negligence,  he  is  liable  in  damages  for  the  in- 
jury done.  The  gist  of  the  action  is  negligence,  and  if  that  ex- 
ists in  either  of  these  particulars,  and  injury  is  done  in  conse- 
quence thereof,  the  liability  attaches;  and  it  is  immaterial 
whether  the  proof  establishes  gross  negligence,  or  only  a  want  of 
ordinary  care  on  the  part  of  the  defendant." 

It  may  be  said  that,  as  a  general  rule,  there  must  be  some  proof 
of  the  negligence,  aside  from  the  fact  of  the  fire  itself,  before  lia- 
bility will  attach,  but  it  is  not  required  that  there  should  be 
proof  of  negligence  both  in  the  setting  of  the  fire  and  in  prop- 
erly guarding  it  afterwards.  The  Indiana  case  cited  by  the  ap- 
pellant's counsel  does  not  attempt  to  enunciate  a  different  doc- 
trine: Pittsburgh  etc.  Ey.  Co.  v.  Culver,  60  Ind.  469.  It  is  held 
in  that  case  merely  that,  as  a  matter  of  pleading,  negligence 
must  be  set  up  in  permitting  the  fire  to  spread,  as  well  as  in 
the  kindling  of  it:  See,  also,  Louisville  etc.  Ky.  Co.  v.  Ehlert,  87 
Ind.  339;  Indiana  etc.  Ey.  Co.  v.  McBroom,  91  Ind.  111. 

It  is  held  in  Minnesota  that  though  the  owner  of  land  has  a 
right  to  set  fire  to  his  grass  and  stubble  thereon,  for  purposes  of 
cultivation,  yet  he  must  select  such  a  time,  and  do  so  in  such  a 
manner  and  under  such  circumstances,  as  make  it  appear  proba- 
ble that  injury  to  others  will  not  follow:  Dewey  v.  Leonard,  14 
Minn.  153.     See,  also,  Krippner  v.  Biebl,  28  Minn.  139. 

In  New  York  it  was  held  that  liability  attaches  in  a  case  where 
fire  is  kindled  by  one  on  his  own  premises,  if  the  fire  was  either 
started  or  suffered  to  spread  by  his  own  negligence:  Webb  v. 
Eome  etc.  E.  E.  Co.,  49  N.  Y.  420;  10  Am.  Eep.  389.  In  that 
case,  Folger,  J.,  speaking  for  the  court,  said:  "We  have  the  com- 
mon-law principle  well  established  and  thoroughly  ***''  recog- 
nized and  still  existing  to  this  extent:  that  he  who  negligently 
sets  or  negligently  manages  a  fire  in  his  own  property  is  liable  to 
his  immediate  neighbor  for  the  damage  caused  to  him  by  the 
spread  of  the  fire  onto  his  neighbor's  next  adjacent  property.'* 

In  a  case  decided  in  Pennsylvania,  it  was  adjudged  that  greater 
caution  is  required  when  dealing  with  a  subject  of  risk  than 
under  ordinary  circumstances,  and  that  a  man  is  ans^vcrable  for  the 
consequences  of  negligence  which  are  natural  and  nrobable,  and 
might,  by  the  exercise  of  ordinary  prudence  and  forecast,  have 
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been  foreeeen;  while  if  his  fault  happen  to  concur  with  some- 
thing extraordinary  and  not  likely  to  be  foreseen,  he  will  not  be 
answerable:  McGrew  v.  Stone,  53  Pa.  St.  436. 

In  a  Massachusetts  case  it  was  said:  "A  man  who  negligently 
sets  fire  on  his  own  land,  and  keeps  it  negligently,  is  liable  to  an 
action  at  common  law  for  any  injury  done  by  the  spreading  or 
communication  of  the  fire  directly  from  his  land  to  the  property 
of  another,  whether  through  the  air  or  along  the  ground,  and 
whether  he  might  or  might  not  have  reasonably  anticipated  the 
particular  manner  and  direction  in  which  it  is  actually  commu- 
nicated": Higgins  V.  Dewey,  107  Mass.  494;  9  Am.  Rep.  63. 

In  our  own  state  it  is  held  that  it  is  incumbent  upon  the  party 
on  whose  premises  fire  originates  to  exercise  greater  care  and 
caution  in  the  ratio  in  which  the  risk  becomes  greater:  Gagg  v. 
Vetter,  41  Ind.  228;  13  Am.  Rep.  322;  Collins  v.  Groseclose,  40 
Ind.  414;  Pittsburgh  etc.  R.  R.  Co.  v.  Nelson,  51  Ind.  150.  And 
it  was  paid,  in  an  early  case  in  Indiana,  that  if  the  injury  is  the 
natural  and  probable  consequence  of  the  act,  and  such  as  any 
prudent  man  must  have  foreseen,  the  defendant  will  be  held  lia- 
ble: Durham  v.  Musselman,  2  Blackf.  96;  18  Am.  Dec.  133;  ap- 
proved in  Sisk  v.  Crump,  112  Ind.  504;  2  Am.  St.  Rep.  213.  See, 
also,  Young  v.  Harvey,  16  Ind.  314;  Cooley  on  Torts,  609. 

It  is  sometimes  a  matter  of  considerable  difficulty  to  determine 
****  whether  a  given  state  of  facts  does  or  does  not  amount  to  neg- 
ligence. Where  the  facts  are  specially  found,  however,  either 
by  the  court  or  jury,  it  becomes  the  province  of  the  court  to  de- 
cide whether  such  facts  amount,  prima  facie  at  least,  to  negli- 
gence. 

It  is  said  by  an  author  in  high  standing  that  "there  may  be  no 
direct  proof  of  negligence;  yet  the  way  in  which  an  injury  is 
done  may  be  such  that  negligence  is  the  most  probable  hypothesis 
by  which  it  can  be  explained,  and,  when  this  is  so,  the  defendant 
must  disprove  negligence  by  showing  that  he  exercised  due  care": 
Wharton  on  Isc.'ligence,  871. 

It  is  insisited  by  counsel  for  appellant  that  there  are  no  facts 
found  by  the  jury  which,  upon  their  face,  make  a  case  of  neg- 
ligence, either  in  kindling  or  in  guarding  the  fire. 

The  appellant  had  a  right,  aa  we  have  seen,  for  the  purf  oso  of 
reducing  his  land  to  a  state  of  cultivation,  to  kindle  the  fire  upon 
his  premiscfl,  if  he  did  so  at  the  proper  time,  and  under  ordinarily 
favorable  circumstances,  and  in  a  reasonably  prudent  manner. 

The  facts,  it  is  true,  do  not  show  that  when  the  fire  was  kin- 
dled there  was  any  unreasonably  high  wind  or  other  unfavorable 
atmotipheric  condition,  excepting  that  it  was  unusually  dry  and 
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hot.  But  the  facts  do  show  this,  and,  farther,  that  there  had 
been  no  rain  for  more  than  a  month  past,  and  that  the  peat  cm  the 
lands  of  these  parties  was  unusually  dry  and  inflammable. 

The  facts  found  further  show  that  there  were  many  old  decayed 
roots  and  limbs  of  trees  extending  from  the  appellant's  land  to  tho 
border  of  the  land  of  the  appellees;  that  fire  burning  in  land» 
of  the  nature  of  these  ordinarily  bums  and  smolders  in  the  peat, 
eating  into  the  same,  burning  under  the  surface  and  running 
along  the  sticks  and  roots  and  coming  out  in  new  places  for  an 
indefinite  length  of  time,  and  till  the  same  is  put  out  by  heavy 
rains  or  subdued  by  active  means,  and  is  liable  and  Ukely  to,  and 
often  does,  in  moderate  wind,  fly  through  the  air  and  ignite  com- 
bustible ^^^  matter  to  a  distance  of  several  feet;  that  the  manner 
in  which  fires  burn  and  operate  in  such  lands  was  known  to  men 
of  ordinary  experience  before  and  during  the  time  of  the  fire; 
that  there  was  no  independent  or  unusual  cause  intervening  to 
produce  the  fire  which  injured  the  appellees'  property  other  than 
the  fire  set  and  encouraged  by  the  appellant. 

The  appellant  admits  that  if  "the  original  setting  out  of  tho 
fire  was  such  that  its  escape,  under  ordinary  conditions  and  cir- 
cumstances, would  be  a  natural  and  ordinary  sequence,''  this 
would  be  such  negligence  as  to  charge  him  with  liability.  This, 
we  think,  cannot  be  controverted.  "We  think  it  is  shown  by  the 
special  verdict  that  the  condition  of  the  atmosphere  and  of  tha 
material  to  be  burned  was  such,  at  the  time  chosen  to  kindle  the 
fire,  that  sparks  would  almost  inevitably  fly  into  the  highly  com- 
bustible material  adjacent  to  the  appellant's  soil  and  ignite  it, 
and  that  men  of  ordinary  prudence  would  know  and  recognize 
this  principle  also  appears  amply  from  the  facts  found. 

This  is  not  the  case  of  the  burning  of  ordinary  dead  timber  or 
fallow.  The  care  and  prudence  to  be  exercised  depend,  in  a  great 
measure,  upon  the  quality  and  character  of  the  material  surround- 
ing the  fire,  as  well  as  the  condition  of  the  atmosphere.  Thus 
it  was  said  in  the  case  of  Webb  v.  Eome  etc.  R.  E.  Co.,  49  N.  Y. 
420,  10  Am.  Eep.  389:  "But  if,  in  a  time  of  extreme  drouth  and' 
high  wind,  there  be  laid  or  suffered  to  gather  a  train  of  readily 
combustible  matter  up  to  the  bounds  of  another's  property,  it 
is  not  to  be  denied  that  it  is  an  act  of  negligence  to  drop  fire  at 
the  hither  end  of  that  train;  nor  but  that  it  is  an  ordinary,  a  usual, 
a  necessary  result,  reasonably  to  be  expected,  that  the  fire  will 
run  from  particle  to  particle  through  it,  and  catch  in  whatever 
will  bum  which  is  adjacent  at  the  thither  end." 

And  so  we  think  it  quite  analogous  to  reason  that  where  the 
fire  is  immediately  surrounded  by  highly  combustible  and  in- 
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flammable  material  up  to  the  very  border  of  the  adjacent  **®  pro- 
prietor's soil,  and  from  there  on  indefinitely,  it  cannot  be  denied 
that  it  is  an  act  of  negligence  to  kindle  such  fire;  and  that  it  is 
a  sequence  reasonably  to  be  expected  that  the  slightest  breeze  will 
carry  sufficient  sparks  of  fire  into  such  combustible  matter  and 
ignite  it,  consuming  whatever  properi;y  will  bum  which  lies  in 
its  pathway:  See  Louisville  etc.  Ry.  Co.  v.  Nitsche,  126  Ind.  229; 
22  Am.  St  Rep.  582. 

We  therefore  conclude  that  the  appellant  was  guilty  of  negli- 
gence in  setting  the  fire,  and  that  the  court  below  correctly  ad- 
judged so. 

If  this  be  true,  then  it  can  make  no  difference  whether  the  ap- 
pellant used  ordinary  precaution  to  keep  the  fire  from  spreading  or 
not.  The  digging  of  the  ditch  one  spade  deep,  or  a  hundred 
feet  deep,  could  not  have  prevented  the  fiying  of  the  sparks, 
which  the  jury  found  were  the  immediate  cause  of  the  communi- 
cation of  the  fire  from  appellant's  land  to  the  inflammatory  mate- 
rial on  the  land  of  the  appellees.  Nor  could  the  careful  watch- 
ing of  the  appellant  and  his  hired  hand  avail  to  arrest  the  flight 
of  the  disastrous  sparks.  There  was  absolutely  no  safeguard  after 
the  setting  of  the  fire,  excepting  its  extinction. 

"We  hold,  then,  that  the  facts  found  by  the  jury  make  a  prima 
facie  case  of  negligence  against  the  appellant,  and  that  the  court 
committed  no  error  in  rendering  judgment  in  favor  of  the  ap* 
pellees. 

The  judgment  is  affirmed,  with  costs. 

Crumpacker,  J.,  having  been  of  counsel  below,  took  no  part  in 
the  decision  of  the  questions  involved  in  this  casei 

NEGLIGENCE— SETTING  OUT  FIRES.— The  general  rnle  Is  well 
settled  that  when  a  private  ownerof  property  seta  out  fire  upon  hia  own 
premiflea  for  a  lawful  purpose,  or  a  nre  accidentally  starts  thereon,  he 
ifl  not  liable  for  the  damaire  caused  bv  its  communication  to  the  property 
of  another,  nnlesa  it  atarted  through  his  neglif^ence  or  he  failed  to  use 
ordinary  care  and  ^kill  in  controllinjt  or  extinguishing  it:  Extended 
note  to'  McNaily  v.  Colwell,  30  Am.  St.  Rep.  601.  See,  also,  the  ex- 
t«nde<i  note  to  (jilson  v.  Delaware  etc.  Canal  Co.,  86  Am.  St.  Rep.  823. 

NEGLIGENCE-WHEN  A  QUESTION  OF  LAW.— If  the  evidence 
in  a  cause  is  plain  an<l  positive,  admitting  of  no  doubt  or  controversy, 
the  question  of  neRlitrenco  is  for  the  court  as  a  question  of  law:  Harris 
V.  Cameron,  81  Wis.  239;  29  Am.  8t.  Rep.  891,  and  note.  Negliirence  Is 
never  a  question  of  law  purely,  unless  the  facts  are  wholly  undisputed 
and  a'lmit  of  no  conflicting  inferences:  Isham  T.Post,  141  If.  Y.  IW:  8S 
Am.  St.  Rep.  766. 
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[1  Indiana  Appeals,  630.] 

EXEMPTIONS,— An  assignor  in  an  assignment  for  the  bene* 
fit  of  creditors,  who  points  out  to  the  assignee  certain  property 
which  he  desires  to  have  set  aside  to  him  as  exempt,  and  which  the 
assignee  promises  to  so  set  aside  at  the  time  of  the  appraisement, 
may,  if  he  is  prevented  by  sicliness  from  attending  such  appraise- 
ment, still  claim  his  right  to  the  exemption,  and  if  the  whole  prop- 
erty is  sold  by  the  assignee,  the  assignor  may  recover  the  amount  of 
his  exemption  out  of  the  assets  of  the  property. 

EXEMPTIONS.— If  an  assignor  in  an  assignment  for  the  bene- 
fit of  creditors  substantially  pursues  the  method  prescribed  by  stat- 
ute in  asserting  his  right  to  his  exemption,  and  the  assignee  refuses 
to  set  off  the  exempt  property  to  him,  but  converts  it  into  the 
trust  fund,  the  assignor  is  equitably  entitled  to  the  proceeds  of  the 
property  which  should  have  been  set  apart  to  him,  and  it  is  the 
duty  of  the  court,  on  proper  application,  to  order  the  assignee  to 
turn  such  proceeds  over  to  the  assignor. 

EXEMPTIONS.— If  an  assignor,  prior  to  making  an  assignment 
for  the  benefit  of  creditors,  transfers  a  large  amount  of  money 
in  fraud  of  them,  but  subsequently  executes  a  voluntary  written 
order  surrendering  all  of  such  money  to  the  assignee,  he  still  has 
a  right  to  claim  his  exemption  out  of  the  property  assigned,  and 
cannot  be  compelled  to  take  such  exemption  out  of  the  money 
fraudulently  transferred. 

FRAUDULENT  TRANSFERS.  —  By  the  recording  of  an 
assignment  for  the  benefit  of  creditors,  the  legal  title  to  all  of  the 
property  owned  by  the  assignor  at  that  time  vests  in  the  assignee, 
including  any  and  all  property  tnat  may  have  been  sold,  conveyed, 
or  assigned  by  the  assignor  with  the  intent  to  defraud  his  creditors. 

EXEMPTION  —  WAIVER.  —The  exemption  to  which  an 
assignor  in  an  assignment  for  the  benefit  of  creditors  is  entitled, 
cannot  be  waived  by  him  by  contract  made  prior  to  the  execution  of 
the  assignment. 

EXEMPTIONS— FRAUD  OF  ASSIGNOR.— If  the  right  to  an 
exemption  is  conferred  by  express  statutory  terms,  and  does  not  de- 
pend upon  an  enlargement  of  statutory  provisions  by  equitable  con- 
struction, the  previous  fraud  of  a  debtor  in  transferring,  or  with- 
holding property  subject  to  execution  does  not  defeat  his  right  to 
claim  an  exemption  out  of  property  assigned  for  the  benefit  of  his 
creditors. 

G.  D.  Hurley  and  M.  E.  Clodf elter,  for  the  appellant 

T.  H.  Davidson,  for  the  appellee. 

R31  CRUMPACKEE,  J.  On  the  third  day  of  Septemtier, 
1889,  Marshal  D.  Doherty  executed  a  deed  of  assignment  of  all  hia 
property,  for  the  benefit  of  all  his  creditors,  to  Alexander  F.  Ram- 
sey, as  assignee,  who  assumed  the  duties  of  such  trust.  The  deed 
of  assignment  was  duly  recorded,  and  the  assignee  proceeded  to 
inventory  and  appraise  the  property,  and  thereafter  sold  the  same 
in  the  execution  of  the  trust 
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The  Montgomery  circuit  court  had  jurisdiction  of  the  proceed- 
ings, and  at  the  November  term,  1879,  of  said  court,  Doherty  filed 
a  petition  against  the  assignee,  asking  an  order  directing  him  t» 
pay  the  petitioner,  out  of  the  assets  of  the  estate,  the  sum  of  six 
hundred  dollars,  claimed  by  him  under  the  exemption  laws  of  the 
state. 

'^^^  The  petition  is  in  the  following  form: 

**your  petitioner,  Marshal  D.  Doherty,  represents  and  shows 
to  the  court  that  heretofore,  to  wit,  on  the  third  day  of  September, 
A.  D.  1889,  he  made  an  assignment  of  all  his  property,  both  real 
and  personal,  for  the  benefit  of  all  his  creditors,  to  one  Alexander 
F.  Kamsey,  who  accepted  said  trust,  and  is  now  his  lawful 
assignee;  that  within  thirty  days  after  entering  upon  the  duties 
of  his  trust,  the  assignee  made,  under  oath,  a  full  and  complete 
inventory  of  all  the  property,  real  and  personal,  of  the  rights, 
credits,  interests,  profits,  and  collaterals  which  came  to  his  hands, 
or  of  which  he  may  have  obtained  knowledge  as  belonging  to  said 
assignor,  and  caused  the  same  in  said  inventory  to  be  appraised 
by  two  reputable  householders  of  the  neighborhood,  who,  before 
proceeding  to  discharge  their  duties,  took  an  oath  to  honestly  ap- 
praise the  property  mentioned  in  the  inventory  filed  by  the  said 
trustee  in  the  recorder's  office  of  Montgomery  county,  Indiana; 
that  your  petitioner  is  a  resident  householder  of  the  state  of 
Indiana,  residing  in  the  city  of  Crawfordsville,  Indiana,  and,  aa 
such,  he  is  entitled  to  the  benefits  of  the  exemption  laws  of  the 
b'tate  of  Indiana,  under  section  703  of  the  Revised  Statutes  of 
1881,  to  the  amount  of  sax  hundred  dollars,  and  that  all  of  his 
indebtedness  accrued  since  May  31,  1879,  on  contracts  only;  tliat 
at  the  time  of  the  said  inventory  and  appraisement,  the  assignor 
was  sick  and  unable  to  get  out  of  his  house,  but  had,  a  few  days 
previous  thereto,  seen  the  assignee,  and  requested  and  demanded 
of  him  that  six  hundred  dollars  in  value  of  said  property  be  ap- 
praised and  se^;  ofT  to  hiirr  as  exempt  from  sale,  for  the  payment 
of  his  debts;  that  said  assignee,  Ramsey,  then  and  there  agreed 
that  buggies,  carriages,  and  harness  sufficient  to  make  six  hundred 
would  be  set  ofT  to  him  at  their  appraised  value  by  the  appraisers; 
that  said  assignor  selected  said  buggies,  carriages,  and  harness  aa 
the  property  he  desired  set  off  to  him  as  exempt  from  sale,  and  ex- 
pc(te<l  said  buggies,  carriages,  and  harness  would  be  set  apart  tc 
•**  him  as  exempt  from  sale,  for  the  payment  of  his  debts,  as 
fuch  resident  householder,  by  said  appraisers,  and  he  intended  to 
be  present  at  said  appraisement,  but,  by  his  sickness,  he  waa  un- 
able to  be  present  at  the  time  said  inventory  and  appraisement 
were  made,  and  the  said  assignee,  Ramsey,  failed  and  neglected 
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to  have  the  appraisers  set  apart  said  property  as  exempt  from  sale, 
as  he  had  theretofore  demanded,  and  as  said  assignee  had  prom- 
ised and  agreed  to  do,  and,  without  his,  Doherty's,  fault  or  neglect, 
said  assignee  neglected  and  refused  to  set  said  property  off  to  him; 
that  said  assignee  has  now  on  hand  a  sufficient  amount  of  money 
to  pay  him  said  sum  of  six  hundred  dollars. 

"He  therefore  asks  the  court  to  make  him  an  allowance  of  six 
hundred  dollars  in  and  out  of  said  estate,  that  he  is  justly  and 
legally  entitled  to  under  the  law,  and  that  said  assignee  be  au- 
thorized by  the  court  to  pay  said  assignor  said  sum  of  six  hundred 
dollars." 

The  assignee  appeared  to  the  petition  and  filed  his  answer 
thereto  as  follows: 

"Alexander  F.  Ramsey,  assignee  herein,  for  answer  to  the  peti- 
tion of  his  assignor.  Marshal  D,  Doherty,  filed  November  4,  1889, 
and  numbered  2151,  praying  for  an  allowance  on  account  of  stat- 
utory exemption,  says:  That  on  the  day  before  the  execution  of 
the  indenture  of  assignment  herein,  the  said  Marshal  D.  Doherty 
transferred  to  the  possession  of  one  Oscar  Street  of  Kansas  City, 
Missouri,  the  sum  of  ten  thousand  two  hundred  dollars  in  money 
then  belonging  to  him,  the  said  Marshal  D.  Doherty;  that  said 
transfer  was  made  without  any  consideration  and  for  the  use  of 
said  Doherty,  and  for  the  purpose  of  withholding  said  sum  from 
the  operation  of  his  assignment;  that  after,  the  said  Marshal  I). 
Doherty  executed  to  this  defendant,  as  his  assignee,  an  order  on 
said  Street  for  the  payment  of  said  sum  of  money,  but  that  said 
Street  has  not  paid  the  same  and  refuses  to  pay  the  same  to  de- 
fendant, and  defendant  says  that  he  is  now  prosecuting  a  suit 
to  recover  said  moneys.  Wherefore  ^'^'^  the  defendant  prays 
the  judgment  of  the  court  in  the  premises." 

A  demurrer  was  filed  to  the  answer,  which  was  overruled  and 
exceptions  saved,  and  the  petitioner  declined  to  reply  but  elected 
to  stand  by  his  demurrer.  Thereupon  it  was  adjudged  that  ho 
take  nothing  by  his  petition,  and  that  he  pay  the  costs  thereof. 

The  overruling  of  the  demurrer  to  the  answer  is  the  only  error 
assigned  in  this  court,  but  the  consideration  of  this  assignment  of 
error  involves  the  sufficiency  of  the  petition  as  well  as  the  answer. 

The  law  requires  an  assignee  to  make  a  full  and  complete  inven- 
tory of  all  the  property  owned  by  the  assignor  within  thirty  days 
after  he  enters  upon  the  execution  of  the  trust,  and  within  twenty 
days  after  the  preparation  and  filing  of  such  inventory  he  shall 
cause  all  of  the  property  mentioned  therein  to  be  appraised  by  two 
competent  appraisers. 

Section  2670  of  the  Revised  Statutes  of  1881  provides  that  if 
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the  assignor  be  a  resident  householder  of  this  state,  the  appraisers 
shall  set  off  to  him  such  articles  of  property  mentioned  in 
the  inventory  as  he  may  select,  not  exceeding  in  value  three  hun- 
dred dollars.  The  amount  of  exemption  provided  by  this  statute 
was  enlarged  by  implication  to  six  hundred  dollars  by  the  act  of 
March  29,  1879:  O'Neil  v.  Beck,  69  Ind.  239. 

In  the  case  of  Graves  v.  Hinkle,  120  Ind.  157,  it  was  held  that 
an  assignor  could  avail  himself  of  the  right  of  exemption  only  by 
a  substantial  compliance  with  the  requirements  of  section  2760 
of  the  Revised  Statutes  of  1881,  and  that  he  must  select  the  arti- 
cles of  property  claimed  by  him  as  exempt  from  sale  at  the  time, 
and  in  the  manner  provided  in  that  section;  and,  if  he  failed  to  do 
so,  the  right  of  exemption  would  be  deemed  to  have  been  waived, 
and  the  property  would  all  constitute  a  trust  fund  for  the  ex- 
clusive benefit  of  the  creditors  until  they  were  all  satisfied.  The 
court  said:  "As  against  his  deed,  which  transfers  the  title  to  the 
property,  the  assignor  can  only  claim  the  right  of  exemption 
by  pursuing  the  method  "^***  prescribed  by  the  statute.  He  has 
a  right  to  claim  the  amount  out  of  real  estate  or  personal  property, 
or  both,  but,  unless  prevented  from  doing  so  without  his  own  fault 
or  neglect,  he  must  assert  his  right  in  the  manner  and  at  the  time 
prescribed  by  the  statute." 

In  the  case  before  us,  the  petition  states  that  the  assignor  was 
a  householder  of  this  state,  and  that  a  few  days  before  the  ap- 
praisement he  demanded  of  the  assignee  that  property  of  the 
value  of  six  hundred  dollars  be  set  off  to  him  as  exempt  from  sale, 
and  that  he  then  and  there  designated  and  selected  the  particular 
property  so  claimed  by  him,  and  the  assignee  promised  to  have 
the  property  so  set  apart  at  the  time  of  the  appraisement.  The 
assignor  was  confined  to  his  house  by  sickness  when  the  property 
was  appraised,  and  could  not  be  present  to  again  assert  his  right 
to  exemption  and  again  select  the  articles  of  property  claimed  by 
liim,  but  relied  upon  the  agreement  of  the  assignee  to  protect  his 
rights  in  the  matter. 

The  law  contemplates  that  the  appraisement  shall  be  made 
under  the  supervision  of  the  assignee.  Following  the  decisions 
of  the  supreme  court  requiring  a  liberal  construction  of  the  ex- 
emption laws  in  favor  of  the  debtor,  we  are  of  the  opinion  that 
the  petition  shows  a  substantial  compliance  with  the  statute.  At 
least  enough  is  stated  to  rebut  the  presumption  of  a  waiver  result- 
ing from  the  assignor's  failure  to  be  present  and  assert  his  right  at 
the  time  of  the  appraisement. 

Where  the  assignor  substantially  pursues  the  method  prescribed 
by  the  statute  in  asserting  his  right  to  exemption,  and  the  assignee 
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refuses  to  set  off  property  to  him,  but  converts  it  into  the  trust 
fund,  the  assignor  is  equitably  entitled  to  the  proceeds  of  the 
property  w'hich  should  have  been  set  apart  to  him,  and  it  is  the 
duty  of  the  court,  on  proper  application,  to  order  the  assignee  to 
turn  such  proceeds  over  to  the  assignor. 

The  petition  in  this  case  was  sufficient,  and  the  relief  prayed 
^^^  for  ought  to  have  been  granted,  unless  the  answer  contained 
facts  sufficient  to  defeat  the  right  to  exemption. 

It  is  insisted  that  because  the  assignor  transferred  a  large 
amount  of  money  to  one  Street,  for  his  own  use,  and  to  withdraw 
it  from  the  operation  of  the  assignment,  he  should  not  be  allowed 
the  right  to  the  exemption  expressly  conferred  upon  him  by  the 
statute.  It  appears  by  the  answer  that  the  assignor  had  given 
the  assignee  an  order  on  Street  for  the  money  so  transferred  to 
him,  but  Street  refused  to  pay  it  over,  and  the  assignee  had  a  suit 
then  pending  for  its  recovery. 

By  the  recording  of  the  deed  of  assignment,  the  legal  title  to  all 
of  the  property  owned  by  the  assignor  at  that  time  became  vested 
in  the  assignee  for  the  benefit  of  the  creditors,  including  any  and 
all  property  that  may  have  been  sold,  conveyed,  or  assigned  by  the 
assignor  with  the  intent  to  defraud  his  creditors:  Seibert  v.  ]Milli- 
gan,  110  Ind.  106.  Not  only  did  the  law  bring  the  money 
fraudulently  transferred  by  the  assignor  into  the  trust  estate,  but 
he  executed  a  written  order  voluntarily  surrendering  to  the  as- 
signee all  of  such  property,  so  that  it  cannot  be  claimed  that  the 
assignor  should  receive  his  exemption  from  that  fund. 

Tliis  beneficent  provision  of  the  statute  can  only  be  invoked 
by  one  in  the  character  of  a  householder,  and  was  designed 
largely  for  the  benefit  of  those  dependent,  in  a  measure,  upon  the 
debtor  for  support,  and  it  cannot  be  waived  by  contract  prior  to  the 
assignment  or  execution:  Maloney  v.  Newton,  85  Ind.  565;  44 
Am.  Eep.  46. 

Where  the  right  of  exemption  is  conferred  by  the  express  terms 
of  the  statute,  and  does  not  depend  upon  an  enlargement  of  the 
statutory  provisions  by  equitable  construction,  the  previous  fraud 
of  the  debtor  in  transferring  or  withholding  property  subject 
to  execution  will  not  defeat  his  right  to  claim  exemption. 

This  doctrine  was  declared  with  much  force  and  emphasis  in 
the  cases  of  Haas  v.  Shaw,  91  Ind.  384,  46  Am.  Rep.  607,  and 
Douch  V.  Rahner,  61  Ind.  64.  ^^"^  See,  also,  upon  the  same  sub- 
ject, Barkley  v.  Mahon,  95  Ind.  101;  State  v.  Read,  94  Ind.  103; 
Over  V.  Shannon,  91  Ind.  99. 

Adopting  the  interpretation  of  the  exemption  laws  laid  down 
in  these  authorities,  and  which  is  manifestly  just  and  in  keeping 
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with  the  generally  recoj^iized  principles  regulating  the  adminis- 
tration of  kindred  statutory  rights,  we  are  required  to  hold  the 
answer  filed  hy  the  assignee  insufficient  to  defeat  the  rights  of  the 
assignor  to  his  exemption. 

Tlie  judgment  is  reversed,  with  costs,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  the  answer,  and  proceed 
further  in  accordance  with  this  opinion. 

FRAUDULENT  CONVEYANCES— EXEMPT  PROPERTY.— Prop- 
erty exempt  from  execution  is  not  sasceptible  of  fraudulent  alienation: 
Derby  v.  Weyrick,  8  Neb.  174;  30  Am.  Kep.  827,  and  note. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— EXEMP- 
TION.— Property  which  is  exempt  from  execution  does  not  pass  by  the 
itatutory  assignment  to  the  assignee:  liote  to  McCulioh  t.  Price,  43 
Am.  St.  Hep.  641. 


Bushman  v.  Taylob. 

[2  INDIANI.  APPKA.U,  12.] 

SALES— IMPLIED  WARRANTY  OF  QUALITY— MEASURE 
OF  DAMAGES.— In  executory  sales,  as  of  a  large  quantity  of  brick 
to  be  delivered  from  time  to  time,  an  implied  warranty  of  quality 
exists,  and  the  purchaser  is  not  bouud  to  return  the  goods  and  re- 
scind the  contract,  upon  dis<'Overiug  a  breach,  but  may  set  up  his 
damages  by  reason  thereof  in  a  cross-action.  The  measure  of  dam- 
azos  Is  tlie  dlCference  In  value  between  the  articles  sold  and  those  de- 
livered, at  the  time  and  place  of  delivery. 

W.  H.  Ur}an  and  W.  E,  Wood,  for  the  appellant. 

C.  B.,  T.  A.,  and  W.  V.  Stuart,  for  the  appellees. 

'^  REINIIAKD,  J.  Bushman  was  the  owner  and  operator 
of  a  brickyard  in  the  city  of  Ijafayette,  and  the  appellees,  under 
the  firm  name  and  style  of  the  Henry  Taylor  Company,  were 
lumber  dealers  in  the  same  city,  and  engaged  in  supplying  build- 
ers and  contractors  vsith  the  necessary'  materials  for  the  building 
and  construction  of  houses.  The  appellees  contracted  with  the 
ajiuollant  for  a  sufficient  quantity  of  brick,  estimated  at  from 
three  hundred  thousand  to  three  hundred  and  fifty  thousand,  of 
a  certain  size  and  quality,  necessary  for  the  building  of  a  school- 
house,  to  be  erected  by  one  Longwell,  who  had  contracted  with 
the  appellees  to  supply  him  with  the  material  for  such  building. 
Appellant  agreed  with  the  appellees,  orally,  that  he  would  deliver 
the  brick  at  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis 
Railway  yards  in  Lafa}x>ltc,  on  board  the  cars,  in  such  quantities 
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and  at  such  times  as  they  might  be  called  for,  during  the  summer 
and  autumn  of  the  year  1888,  and  at  the  price  of  five  dollars  per 
thousand.  Appellant  alleges  in  his  complaint  that,  pursuant  to 
this  agreement,  he  delivered  to  appellees  two  hundred  and  sixty 
thousand  brick,  which,  at  five  dollars  per  thousand,  would  amount 
to  thirteen  hundred  dollars,  and  that  appellees  had  only  paid  him 
one  thousand  and  fifty  dollars,  leaving  a  balance  of  two  hundred 
and  fifty  dollars  still  due  him. 

The  appellees  answered  the  general  denial  and  payment,  and 
also  filed  a  counterclaim  and  a  setoff.  The  cause  was  tried  by  a 
jury,  and  the  verdict  was  for  the  appellees,  who  were  the  defend- 
ants below.  The  only  error  assigned  and  discussed  by  appel- 
lant's counsel  is  the  overruling  of  the  motion  for  a  new  trial. 
The  causes  enumerated  in  the  motion  for  a  new  trial,  and  dis- 
cussed by  appellant's  counsel,  are,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  that  the  verdict  is  contrary  to 
law  and  the  evidence.  Something  is  said,  also,  in  the  motion,  in 
reference  to  some  instructions  giA^en  to  the  Jiiry,  but,  as  the  ques- 
tion is  not  discussed  in  counsel's  brief,  we  need  not  notice  it. 

In  their  counterclaim  the  appellees  base  Iheir  claim  for  dam- 
ages upon  two  grounds:  ^*  1.  The  inferiority  of  the  brick;  and 
2.  The  failure  of  the  appellant  to  supply  tlie  same  as  demanded. 

It  is  agreed  that  appellant  delivered,  and  appellees  received, 
on  board  the  cars  in  the  railroad  yard  at  Lafayette,  two  hundred 
and  fifty  thousand  brick.  The  appellant  claims  that,  as  appel- 
lees accepted  these  goods  and  used  them,  they  are  bound  to  pay 
the  contract  price  for  them;  that  if  appellees  were  not  satisfied 
with  them,  they  should  have  rejected  them,  upon  examination, 
and  that,  in  such  cases,  the  rule  of  caveat  emptor  applies  the  same 
as  in  an  executed  contract.  Appellant  cites  in  support  of  this 
position  2  Sutherland  on  Damages,  407;  2  Kent's  Commentaries, 
479  (490);  Fellows  v.  Stevens,  1  Blackf.  508;  Hadley  v.  Prather, 
64  Ind.  137. 

The  counterclaim  proceeds  upon  the  idea  that  the  appellant's 
agreement  to  furnish  the  brick  of  a  certain  size  and  quality,  and 
at  a  certain  time,  constituted  an  implied  warranty. 

The  rule  is  now  well  settled  that  in  executory  sales  such  a  war- 
ranty will  be  upheld.  In  such  cases,  the  purchaser  is  not  bound 
to  return  the  goods  and  rescind  the  contract,  upon  discovering 
the  breach,  but  may  set  up  his  damages,  by  reason  thereof,  in  a 
cross-action:  Muller  v.  Eno,  14  N.  Y.  597;  Brigg  v.  Hilton,  99 
N.  Y.  517;  52  Am.  Rep.  63;  Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y. 
515  (519).    And  "where  a  chattel  is  to  be  made  or  supplied  to  the 
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order  of  the  purchaser,  there  is  an  implied  \sTirranty  that  it  is  rea- 
sonably fit  for  the  purpose  for  which  it  is  ordinarily  used,  or 
that  it  is  fit  for  the  special  purpose  intended  by  the  buyer,"  if 
known  to  the  seller  when  the  order  is  given:  Benjamin  on  Sales, 
sec.  644  (645).  See,  also,  McClamrock  v.  Flint,  101  Ind.  278; 
Poland  V.  Miller,  95  Ind.  387;  48  Am.  Rep.  730. 

This  is  not  a  case  of  an  executory  sale  of  a  single  article,  or  of 
articles  in  such  condition  that,  upon  a  full  and  thorough  inspec- 
tion, the  purchaser  accepts  the  same  as  a  compliance  with  the 
contract. 

^^  In  Fellows  v.  Stevens,  1  Blackf.  508,  a  case  cited  by  appel- 
lant, it  was  held  that  the  defect  in  the  articles  would  be  no  de- 
fense, and  could  not  be  set  up  as  such,  by  special  plea  or  other- 
wise; but  it  is  further  held  in  that  case  that,  "if,  for  any  causes, 
the  defendant  has  any  good  ground  of  complaint,  he  must  seek 
his  remedy  by  cross-action  against  the  person  with  whom  he  con- 
tracted."   This  is  just  what  appellees  have  done  in  this  case. 

The  measure  of  damages  in  such  cases  is  the  difference  be- 
tween the  articles  sold  and  those  delivered  at  the  time  and  place 
of  delivery:  Booher  v.  Goldsborough,  44  Ind.  490;  Ferguson  v. 
Hosier,  58  Ind.  438;  Cline  v.  Myers,  64  Ind.  304;  Hege  v.  New- 
sora,  96  Ind.  426;  Blacker  v.  Slown,  114  Ind.  322. 

The  evidence  tended  to  prove  that  the  difference  in  the  brick 
sold  and  those  delivered  was  fifty  cents  per  thousand,  making  an 
item  of  damage  of  one  hundred  and  twenty-five  dollars,  which, 
under  the  pleadings  and  the  evidence,  the  jury  had  a  right  to 
find. 

It  was  further  claimed  by  appellees  that,  by  the  appellant's 
failure  to  furnish  the  brick  in  the  quantities  and  at  the  times  de- 
manded, they  were  compelled  to  purchase  brick  elsewhere  to 
make  up  the  deficiency,  and  that  they  were  put  to  an  additional 
outlay.  The  evidence  tends  to  prove  this  averment  Stilwellu 
the  general  agent  and  manager  of  the  appellees,  testified  that  he 
was  obliged  to  purchase  about  thirty-six  thousand  extra  brick 
af  the  kind  contracted  for  with  the  appellant,  and  that  he  was 
obligo<l  to  pay,  and  did  pay,  seventy-eight  dollars  and  fifty  cents 
%ver  and  above  the  amount  it  would  have  cost  if  the  appellant 
hm!  dolivored  the  kind  of  brick  contracted  for  at  five  dollars  per 
thousand. 

The  claim  of  nppollnnt's  counsel,  therefore,  that  there  was  ab- 
•olutely  no  evidence  to  show  that  appellees  had  sustained  any 
damages,  is  not  tenable.  It  is  true  that  I/jngwell  testified  that 
he  waa  the  only  person  interested  in  the  determination  of  the 
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case,  but  the  appellees  axe  not  concluded  by  this  statement.  The 
jury  still  had  the  right  to  accept  the  testimony  of  Stilwell.  Be- 
sides, Longwell's  statement  was  but  a  ^®  conclusion  of  his  own, 
and,  if  the  jury  thought  the  facts  did  not  warrant  it,  they  were 
at  liberty  to  disregard  it.  If,  then,  we  add  these  two  items  of 
damages,  we  have  an  amount  fully  covering  that  which  appellant 
claimed  in  his  complaint  was  due  him. 

The  evidence  upon  which  these  items  were  determined  by  the 
jury  in  favor  of  the  appellees  was  conflicting,  and  while  we  are 
free  to  confess  that  upon  its  face  the  preponderance  appears  to 
be  with  the  appellant,  yet  we  have  not  been  able  to  find  any  error 
of  law  which  would  authorize  us  to  reverse  the  judgment.  The 
verdict  received  the  approval  of  the  trial  court,  and  we  cannot 
interfere  with  it  by  undertaJdng  to  weigh  the  evidence. 

Judgment  affirmed. 


SALES— IMPLIED  WAEEANTY  OF  QUALITY.— In  the  contract 
of  sale,  the  law  implies  no  warranty  as  to  the  quality  of  the  goods  sold: 
Lanier  v.  Auld,  1  Mur|»h.  138;  3  Ara.  Dec.  680,  and  note;  Erwin  v. 
Maxwell,  3  Murph.  241;  9  Am.  Dec.  602,  and  note;  Hyatt  v.  Boyle,  6 
Gill  &  J.  110;  25  Am:  Dec.  276,  and  note;  Getty  v.  Eoundtree,  2 
Finn.  379;  2  Chand.  28;  54  Am.  Dec.  138,  and  note,  with  the  cases  col- 
lected. See,  also,  the  extended  note  to  Keed  v.  Randall,  86  Am.  Dec. 
312. 

SALES— BREACH  OF  WARRANTY— DAMAGES.— A  purchaser 
of  goods  at  an  executed  sale  and  upon  warranty  of  quality  by  the  seller 
does  not,  by  receiving  the  goods  -without  inspection,  and  retaining  them 
after  discovering  their  inferior  quality, -waive  his  right  to  recoup  hia 
damages  for  a  breach  of  the  -warranty,  in  an  action  for  the  purchase 
price :  Woodruff  v.  Graddy,  91  Ga.  333 ;  44  Am.  St.  Rep.  33.  See,  also, 
the  notes  to  Morse  v.  Moore,  23  Am.  St.  Rep.  794 ;  Shearer  v.  Park  Nur- 
sery Co.,  42  Am.  St.  Rep.  129,  and  Argersinger  v.  Macnaughton,  11 
Am.  St.  Rep.  691, 


Stewart  v.  Pennsylvania   Company. 

[2  Indiana  Appeals,  142.] 

RAILROADS  — FENCING  AT  STATIONS.— A  railroad  com- 
pany is  not  required  to  fence  its  track  at  any  of  its  stations. 

RAILROADS—FENCING  AT  STATIONS— DEATH  OP  ANI- 
MAL.—A  railroad  company  is  not  liable  for  killing  an  animal  which 
wanders  upon  the  track  at  a  station. 

J.  V.  Mitchell,  for  the  appellant, 

S.  0.  Pickens,  for  the  appellee. 

*-»*  EOBINSOK,  J.     The  appellant  commenced  this  action 
against  the  appellee,  before  a  justice  of  the  peace,  to  recover  the 
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value  of  a  mare  killed  by  one  of  the  appellant's  trains  on  the  In- 
dJanapolis  and  Vincennes  Railroad. 

The  case  was  appealed  to  the  circuit  court,  and  there  tried  by 
a  jury,  which  returned  a  special  verdict,  upon  which  the  oourt 
rendered  judgment  for  the  appellee. 

143  Tjjg  action  was  under  the  statute  to  recover  on  the  ground 
that  the  appellee  had  failed  to  fence  its  track  where  the  mare 
entered  upon  it 

But  one  error  is  assigned,  viz:  The  court  erred  in  rendering 
judgment  for  the  appellee  on  the  specdal  verdict  of  the  jurj'. 

Under  the  special  verdict  of  the  jury,  the  material  and  impor- 
tant facts  found,  to  which  it  becomes  necessary  to  refer,  in  the 
determination  of  the  questions  involved  in  the  case,  are  "that  the  [ 
mare  entered  upon  the  railroad  track  immediately  east  of  the 
south  end  of  the  passenger  platform  a,t  Bethany  Park  station;  i 
that  this  platform  is  two  hundred  and  fifty-one  feet  long,  extend-  ■ 
ing  north  from  the  intersection  of  a  public  highway  with  the 
railroad  track  at  the  south  end  of  the  platform  referred  to;  that 
Bethany  Park  station  is  a  station  on  appellee's  railroad,  used  as 
such  at  times  of  camp  meeting,  for  a  period  of  about  three  weeks 
in  each  year,  and  occasionally  by  picnickers;  that  tickets  are 
sold  at  all  regular  stations  on  the  appellee's  railroad  for  Bethany 
Park  stjition;  that  it  is  also  a  freight  station  for  such  packages  of 
freight  as  may  occasionally  be  prepaid  thereto";  that  the  dia^ 
gram  or  map  in  the  record,  and  made  a  part  of  the  special  ver- 
dict of  the  jury,  correctly  shows  the  situation  and  surroundings 
of  the  station  in  question. 

The  law  defining  the  duty  of  railroad  companies  as  to  fencing 
their  tracks  at  stations  and  sidings  where  passengers  and  freight 
are  received  and  discharged,  and  exempting  railroad  companies 
from  liability  on  account  of  stock  killed,  without  negligence  on 
the  part  of  the  company,  which  may  wander  upon  the  railroad 
track  at  such  places,  is  now  so  well  establislied  aa  to  require  the 
citation  only  of  the  following  cases  as  the  latest  decisions  of  the 
supreme  court  upon  that  question:  Indiana  etc.  Ry.  Co.  v.  Quick, 
109  Ind.  295;  Bochdolt  y.  Grand  Rapids  etc.  R.  R.  Co.,  113  Ind. 
343. 

The  counsel  for  the  appellant  concedes,  in  argument,  that  if 
Bcfthany  Park  was  a  station  on  appellee's  railroad,  within  **• 
the  meaning  of  the  law  as  held  in  the  cases  cited  and  in  the  many 
rases  in  harmony  with  those  cited  previously  decided  by  the  su- 
preme court,  relienng  railrond  compnnies  from  fencing  station 
grounds,  then,  under  the  facts  found,  the  appellant  was  not  enti- 
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tied  to  recover.  But  it  is  insisted  by  the  appellant  that,  under 
the  facts  found  by  the  jury,  it  is  not  shown  that  Bethany  Park 
was  a  station  on  the  appellee's  railroad. 

The  fact  that  Bethany  Park  station  is  only  used  as  such  for  a 
period  of  three  weeks  during  the  holding  of  camp  meetings  at 
Bethany  Park  Assembly  Grounds  and  occasionally  by  picnic 
parties,  we  do  not  think  sustains  the  proposition  that  Bethany 
Park  was  not  in  fact  a  station  on  appellee's  railroad;  nor  does  it 
afi'ect  the  question  as  to  the  duty  of  appellee  to  fence  its  road  at 
the  point  where  the  mare  entered  upon  the  railroad  track. 

Under  the  authorities  cited,  the  question  is  clearly  settled  that 
railroad  companies  are  not  required  to  fence  their  tracks  at  sta- 
tions where  passengers  are  received  or  discharged.  The  number 
of  passengers  or  the  amount  of  freight  that  may  be  received  at 
such  station,  or  what  trains  stop  to  receive  and  discharge  freight 
and  passengers  at  such  station,  or  whether  such  station  may  be  a 
convenience  to  the  public  one  season  of  the  year  more  than  an- 
other, or  whether  it  may  be  used  for  the  convenience  of  the  pub- 
lic for  the  discharge  of  passengers  and  freight  at  a  certain  season 
of  the  year,  cannot  affect  the  question  of  the  duty  of  fencing  the 
track  at  such  station  by  the  railroad  company. 

A  railroad  station  is  a  public  place,  where  the  public  have  the 
right  to  go,  and  for  the  convenience  of  the  public  station  grounds, 
platforms  and  places  where  passengers  can  get  on  or  off  trains, 
and  where  freight  may  be  shipped  and  received,  must  be  open 
and  accessible  to  the  public;  but  the  fact  that  the  number  of 
passengers  or  amount  of  freight  received  and  discharged  varies 
with  the  different  stations  on  the  different  lines  of  railroads  can- 
not affect  the  question  involved  ^^^  in  the  case  at  bar,  and, 
although  the  jury  found  that  a  fence  could  not  be  maintained 
at  the  point  where  the  mare  entered  upon  the  track  without  inter- 
fering with  the  use,  by  defendant,  of  its  track  in  the  management 
and  operation  of  its  road  and  conducting  its  business,  and  with- 
out inconvenience  to  the  public,  this  finding  of  the  jury  cannot 
override  and  control  the  fact  they  found,  "that  Bethany  Park 
was  a  station  for  receiving  and  discharging  passengers  and 
freight,'*  and  the  other  facts  found  showing  the  location  of  the 
station  and  the  situation  of  the  platform,  highway,  and  passenger 
shed;  for  it  seems  that  the  question  is  settled  under  the  authori- 
ties cited,  that  when  it  appears  that  the  place  in  controversy  was 
a  station  where  passengers  and  freight  are  received  and  dis- 
charged, as  a  question  of  law,  the  company  is  absolved  from  the 
duty  of  fending  the  road  at  that  place. 

This  court,  in  a  recent  ease  by  Reinhard,  J.,  held:  "Wheither 
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a  company  is  or  is  not  obliged  to  fence  its  road  at  a  given  point 
is  a  question  of  law,  and  not  of  fact.  Where,  therefore,  the 
point  at  which  the  animal  entered  upon  the  track  and  its  sur- 
roundings have  been  clearly  established,  it  then  becomes  a  ques- 
tion purely  legal  in  its  character,  whether  or  not  the  company  is 
bound  to  fence":  Jefferson ville  etc.  E.  R.  Co.  v.  Peters,  1  Ind. 
App.  69. 

The  court  committed  no  error  in  rendering  judgment  for  the 
appellee  on  the  special  verdict  of  the  jury. 

Judgment  affirmed,  with  costs. 


RAILROADS— FENCING  AT  STATIONS.— The  Texas  statute  im- 
posing liabilitv  upon  a  railroad  company  for  injuries  done  to  stock, 
unless  the  railway  is  fenced,  does  not  apply  to  such  places  as  public 
necessity  or  convenience  requires  should  be  left  unfenced,  such  as  the 
streets  of  a  city  or  town,  depot  or  contiguous  grounds,  crossings  of  high- 
ways, and  sucii  other  places:  International  etc.  R.  R.  Co.  v.  Dunham, 
68  IVx.  231 ;  2  Am.  St.  Rep.  484,  and  note.  Depot  grounds  need  not  be 
fenced,  and,  in  the  absence  of  negligence,  the  company  is  not  liable  for 
cattle  killed  within  such  grounds:  liote  to  Missouri  Fac.  By.  Co.  y. 
Gedney,  21  Am.  St.  Rep.  289. 
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[2  Indiana  Appeals,  160.) 

BROKERS.  —  NO  DISTINCTION  EXISTS  BETWEEN 
AOENTS  to  sell  real  estate  and  agents  to  find  purchasers 
therefor. 

BUOKERS—COMMISSION,  when  DUE.— When  a  broker  to 
soil  laud  has  fouud  a  purdiaser  nady  and  willing  to  buy  upon  the 
lc'rn)8  projio.'iod  by  the  owner,  he  lias  performed  his  part  of  the  con- 
tract, and  his  coimiilsslon  Is  due,  although,  through  the  fault  of  the 
owner,  the  sale  is  not  consummated. 

BUOKEUS— COMMISSIONS-STATUTE  OF  FRAUDS.— If  a 
real  oBtate  broker  iirociires  a  purchaser,  the  owner  cannot,  after  re- 
pudiating tlie  contract  of  sale,  defeat  nn  action  for  the  broker's  com- 
mission, on  the  ground  tlmt  such  coutrnct  is  void  as  within  the  stat- 
ut»-  •)f  frauds  iK'cause  not  in  writing,  unless  It  is  ajri-eed  Innween  the 
broker  and  the  owner  that  such  contract  of  sale  shall  be  in  writing. 

BUOKEUS- COMMISSIONS -financial  ABILITY  OF 
PURCILXSEH.— If  a  brok«T  to  sell  real  estate  procures  a  purchaser, 
the  owner  cannot,  after  repuiliatirig  the  sale  on  some  other  ground 
than  the  purehast^r's  tlnanclal  Inability  to  complete  the  purchase,  de- 
feat nn  action  for  the  J>rfiker'8  commission  on  the  lust-mentioned 
ground.  nnl.'Hs  that  crmiuid  Ik  made  an  element  of  the  contract  be- 
twe«?n  the  l)roker  and  the  owner. 

BROKEU8-COMMISSION-CIIANCE  IN  TERMS  OF  SALE. 
Althoiik'h  the  terms  of  Hale  nwide  by  a  real  estate  broker  differ  from 
the  original  terms  nirnvul  (ip'^n  by  himself  and  the  owner,  he  may 
H'iover  hia  commiKKlon,  if  the  terms  upou  which  he  sells  are  ac- 
cepted by  the  owner. 
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E.  Kimple,  L.  Walker,  and  W.  B.  McClintic,  for  the  appellant 
S.  D.  Carpenter  and  J.  W.  Eward,  for  tlie  appellee. 

***  EEINHARD,  J.  Several  errors  are  alleged  in  this  cause, 
but  as  the  merits  of  the  appeal  can  be  determined  by  the  decision 
upon  the  sufficiency  of  the  special  verdict  to  support  the  judg- 
ment, we  shall  confine  ourselves  to  that  task  alone. 

The  action  was  commenced  before  a  justice  of  the  peace,  and 
was  from  there  appealed  to  the  circuit  court,  where  the  cause  was 
tried  by  a  jury  and  a  special  verdict  returned,  upon  which,  over 
appellant's  objection  and  exception,  the  court  rendered  judgment 
in  favor  of  appellee. 

The  suit  was  by  a  real  estate  broker  for  his  commission  on 
an  alleged  contract  to  sell  a  tract  of  land  for  the  appellant. 

The  special  verdict  is  as  follows: 

"We,  the  jury,  having  been  required  to  return  a  special  find- 
ing herein,  find  the  following  to  be  the  facts: 

"1.  We  find  that  on  the  eleventh  day  of  August,  1887,  the 
defendant  entered  into  a  written  agreement  with  the  plaintiff  of 
which  the  following  is  a  copy: 

«  'Marion,  Ind.,  Aug.  11th,  1887. 

"  If  you  will  sell  200  acres,  175  acres  under  cultivation,  at 
$50  per  acre,  $2,000  down,  balance  1  to  10  years'  time  at  6  per 
cent,  with  privilege  of  80  acres  more  if  said  sale  is  consummated 
within  six  months  from  date,  I  agree  to  pay  Ij.  C.  Lillard  two 
hundred  dollars  in  cash,  or  if  failure  is  my  fault,  then  the  above 
commission  is  due.  GEORGE  MeFARLAND/ 

162  "Above  land  is  situate  in  Jackson  township,  Miami 
county,  Indiana. 

"2.  That  in  pursuance  of  said  contract,  the  plaintiff  endeav- 
ored to  find  a  purchaser  for  the  land  described  in  said  agreement. 
That  within  two  weeks  after  the  date  of  said  agreement,  plaintiff 
found  a  purchaser  for  said  real  estate,  but  under  terms  different 
from  those  mentioned  in  the  above  written  agreement. 

"3.  We  find  that  the  plaintiff,  in  the  month  of  August,  1887, 
informed  the  defendant  that  he  had  procured  a  purchaser  for 
said  real  estate,  and  had  agreed  to  sell  the  same  to  him,  at  and  for 
the  sum  of  two  thousand  five  hundred  dollars  cash,  and  the  re- 
mainder to  be  paid  in  two  payments  and  within  three  years  from 
date. 

"4.  We  find  that  the  defendant  accepted  said  terms,  and  re- 
quested the  plaintiff  to  send  the  purchaser,  Allen  J.  Smith,  to 
call  and  see  him,  the  appellant,  on  the  following  Thursday. 
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**5.  "We  find  that  said  Smith  called  upon  the  defendant  at  the 
time  he  was  requested  so  to  do,  and  defendant  accepted  the  terms 
of  sale  for  said  real  estate,  as  made  between  the  plaantifT  and 
Raid  Smith,  and  agreed  to  go  with  him  to  Peru  on  the  next  day 
to  examine  the  title,  and,  if  the  title  was  found  to  be  satisfactory, 
to  execute  the  deed  to  said  Smith  for  said  real  estate. 

"6.  We  find  that  on  the  night  of  the  day  said  Smith  called 
on  defendant,  he,  the  defendant,  went  to  said  Smith,  and  in- 
formed him  that  liis,  defendant's,  wife  was  dissatisfied,  and  that 
he  could  not  make  the  trade;  that  he,  defendant,  expected  the 
plaintiff  would  claim  his  commission  for  the  sale  of  said  land. 

"7.  "We  find  that  the  defendant,  before  the  commencement 
of  this  suit,  acknowledged  to  John  E.  Eward  that  he  was  in- 
debted to  the  plaintiff  for  commission  for  the  sale  of  said  real  es- 
tate. 

"If,  upon  the  above  facts,  the  law  is  with  the  plaintiff,  we  *** 
find  for  the  plaintiff,  and  assess  his  damages  at  two  hundred  dol- 
lars and  interest  from  the  first  day  of  September,  1887.  If  the 
law  is  with  the  defendant,  we  find  for  the  defendanit.*' 

The  appellant  seeks  to  make  a  distinction,  in  the  first  place, 
between  the  case  of  an  agent  undertaking  to  sell  and  one  under- 
taking to  find  a  purchaser,  claiming  that  in  the  case  of  an  agent 
who  undertakes  to  sell,  he  must  not  only  find  a  purchaser,  but 
must  place  the  parties  in  such  a  position  that  the  sale  may  be 
enforced  between  them  by  law. 

We  cannot  find  any  meritorious  distinction  between  the  two 
classes  of  cases.  The  broker  in  either  case  is  required  to  do  no 
more  than  find  a  purchaser.  He  cannot  do  the  selling  unless 
spocially  authorized  to  do  so  by  power  of  attorney.  That  mu.'Jt 
be  done  by  the  principal.  The  undertaking  to  "sell"  in  such 
cases  is  no  more  than  an  engagement  to  find  a  purchaser  who  is 
ready  and  willing  to  buy:  Treat  v.  De  Cells,  41  Cal.  202;  DulTy 
V.  liobson,  40  Cal.  240;  6  Am.  Rep.  617;  Goss  v.  Broom,  31 
Winn.  484;  Reynolds  v.  Tompkins,  23  W.  Va.  229.  See,  also, 
Ix)ckwood  V.  Itose,  125  Ind.  588. 

The  appellant  next  insists  that,  before  the  appellee  could  re- 
cover, he  must  show  that  he  had  effected  a  bargain  and  sale  which 
was  mutually  binding  between  the  parties,  and,  as  tiu;  contract 
to  purchase  was  not  in  writing,  it  was  void  by  the  statute  of 
frauds,  and  could  not  be  enforced,  and  that  consequently  the 
appellee  had  failed  to  "sell,"  as  contemplated  by  the  contract. 

In  this  view  we  cannot  concur.  When  the  appellee  had  found 
«  purchaser  who  was  ready  and  willing  to  buy  upon  the  terms 
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proposed,  he  had  performed  his  part  of  the  contract,  and  the 
commission  was  due,  although,  through  the  fault  of  the  appel- 
lant, the  sale  was  not  consummated. 

The  facts  found  show  that  it  was  the  appellant  who  failed  to 
cany  out  the  contract  of  sale,  and  not  the  purchaser.  If  the 
appellant  had  been  prevented  from  completing  the  sale  by  rea- 
Bon  of  the  purchaser's  taking  advantage  of  his  right  under  the 
statute  of  frauds,  the  appellant  would  have  some  *^'*  room  for 
complaint  that  the  contract  of  his  agent  was  not  a  binding  one; 
but  when  the  facts  show,  as  they  do  here,  that  the  only  reason 
the  contract  was  not  binding  was  because  the  appellant  himself 
refused  to  make  it  so,  certainly  he  cannot  be  heard  to  complain, 
and  thus  take  advantage  of  his  own  fault. 

A  broker  may  recover  for  services  rendered,  though  the  con- 
tract be  in  part  void  under  the  statute  of  frauds:  Freeman  v. 
Sabine,  18  Alb.  L.  J.  497;  Dennis  v.  Charlick,  6  Hun,  21;  Red- 
field  V.  Tegg,  38  N.  Y.  212;  Cook  v.  Kroemeke,  4  Daly,  268; 
Barnard  v.  Monnot,  3  Keyes,  203;  Mooney  v.  Elder,  56  N.  Y. 
238. 

The  ease  of  Love  v.  Miller,  53  Ind.  294,  21  Am.  Eep.  192,  fur- 
nishes some  color  to  appellant  for  the  position  he  takes,  but  does 
not  support  him.  In  that  case  the  agent  furnished  a  purchaser 
and  effected  a  sale  of  the  real  estate  by  written  contract,  which 
was  mutually  obligatory  upon  both  vendor  and  purchaser.  The 
vendee  afterward  refused  to  execute  his  part  of  the  agreement. 
The  vendor  refusing  to  pay  the  commission  to  his  agent  upon 
the  sale,  the  latter  sued  him.  The  court  held  that  the  principal 
was  liable  for  the  commission,  because  the  agent  had  effected  a 
sale  that  was  binding  on  both  parties,  although  not  carried  out 
by  the  purchaser. 

We  presume  the  court  concluded  that  although  the  contract 
was  repudiated  by  the  purchaser,  still,  if  the  vendor  was  not  dis- 
posed to  enforce  specific  performance  under  the  contract,  it 
furnished  no  excuse  to  him  for  escaping  the  payment  of  compem- 
eation  eo  fairly  earned. 

In  the  case  at  bar  it  is  not  the  vendee  who  refused  to  carry 
out  the  contract  of  sale,  but  the  principal  himself. 

In  Lane  v.  Albright,  49  Ind.  275,  the  owner  of  the  real  estate 
agreed  to  pay  the  broker  a  certain  commission  if  he  would  pro- 
cure a  purchaser  within  a  reasonable  time,  which  he  did.  The 
owner  sold  the  real  estate  before  the  broker  had  found  a  pur- 
chaser, and  yet  the  court  held  that  the  agent  *®**  was  entitled 
to  his  commission,  having  procured  a  purchaser  aftei-ward. 
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The  court  in  ttiat  case  says:  '*The  appellant  performed  all  that 
he  was  required  by  the  contract  to  do,  and  was  prevented  by  the 
appellee  from  selling  the  land.  The  appellee  disabled  himself 
from  carrying  out  the  contract  of  sale  made  by  appellant.  ,  ,  ,  . 
The  appellee  cannot  thus  avoid  the  obligatdon  of  his  contract." 

The  case  of  Fischer  t.  Bell,  91  Ind.  243,  which  the  appellant 
cites,  is  still  farther  from  sustaining  him.  In  that  case,  the  con- 
tract sued  on  was  for  procuring  a  purchaser,  and  the  complaint 
was  in  three  paragraplis.  The  court  says:  "The  second  objec- 
tion is,  that  neither  paragraph  of  the  complaint  shows  that  the 
sale  of  the  real  estate  was  perfected  by  making  a  contract  that 
would  bind  both  parties  in  the  sale.  This  was  not  required 
by  the  terms  of  the  contract  sued  upon,  as  contained  in  the 
first  or  second  paragraphs  of  the  complaint;  it  might  have  been 
a  good  objection  to  the  third  paragraph  of  the  complaint,  to 
which  the  demurrer  was  sustained,  and,  doubtless,  for  that 
reason.  If  the  appellee  performed  on  his  part  all  that  the  con- 
tract required  him  to  do,  and  was  prevented  from  consummat- 
ing a  sale  by  the  act  of  appellant,  that  is  sufficient." 

Unquestionably,  the  parties  have  a  right  to  provide  in  their 
contract  that  the  agent  not  only  shall  find  a  purchaser,  but  that 
he  shall  procure  from  such  purchaser  a  vaUd  agreement  in  writ- 
ing which  will  take  the  contract  of  sale  out  of  tlie  statute  of 
frauds,  and,  when  this  is  the  arrangement,  no  commissdon  can  be 
collected  until  such  written  agreement  to  purchase  is  furnished. 
But  even  then  the  principal  may  waive  it  by  accepting  a  pur- 
cliaser  and  selling  to  him,  or  otherwise:  Mechem  on  Agency, 
793. 

But  the  agreement  here  contains  no  provision  that  the  broker 
shall  procure  a  written  contract  from  the  purchaser,  and  his 
undertaking  to  "sell"  docs  not  imply  that  he  is  to  procure  such 
a  written  contract. 

****  If  the  third  paragraph  of  the  complaint  in  Rsdher  v.  Bell, 
91  Ind.  243,  which  is  relied  upon,  contained  the  averment  that 
the  broker  was  to  procure  a  written  contract  for  the  sale  of  the 
land,  a  fact  which  the  statement  of  the  case  does  not  disclose, 
and  the  pleading  did  not  show  that  he  did  procure  such  written 
instrument,  the  lower  court  doubtless  sustained  the  demurrer  to 
the  paragraph  for  that  reason,  and  this  is  perhaps  ell  the  supreme 
court  meant  to  indicate  by  the  use  of  the  language  above  quoted 
from  that  ca«e. 

The  appellant's  further  contention  is,  that  as  the  special  ver- 
dict fails  to  disclose  that  the  purchaser  was  financially  able  to 
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buy  and  pay  for  the  land,  the  judgment  cannot  be  sustained. 
We  do  not  think  this  follows. 

It  is  doubtless  true  that  if  the  purchaser  was  not  able  to  buy 
and  pay  for  the  land,  upon  the  terms  of  the  contract,  the  agent 
could  not  properly  claim  to  have  procured  a  purchaser.  But 
it  is  not  always  necessaxy  that  the  agent,  before  he  will  be 
entitled  to  recover,  must  allege  and  prove  the  financial  ability 
of  the  purchaser,  as  the  same  will  often  be  presumed. 

The  evidence  is  not  in  the  record,  and  we  cannot  sray  what 
the  testimony  was,  or  whether  there  was  any  upon  the  subject. 
But  it  is  conclusively  shown  by  the  special  verdict  that  the 
appellant  repudiated  the  contract  of  sale,  not  on  account  of  the 
purchaser's  financial  inability  to  comply  with  the  contract,  but 
because  his  (appellant's)  wife  was  dissatisfied.  Besides,  if  the 
appellant  had  desired  to  raise  this  question,  we  think  it  was  in- 
cumbent on  him  to  plead  it  specially,  and  assume  the  burden  of 
proving  it:  Goss  v.  Broom,  31  ]\Iinn.  484;  Cook  v.  Kioemeke,  4 
Daly,  268;  Hart  v.  Hoffman,  44  How.  Pr.  168. 

Moreover,  the  appellant  accepted  the  offer,  and,  as  in  the  other 
instance,  his  rejection  of  the  contract  afterward  was  not  based 
upon  the  ground  of  the  purchaser's  financial  inability. 

The  further  argument  is  made  by  appellant,  that  as  the 
special  verdict  shows  a  change  in  the  agreement  for  the  sale  ^^'^ 
of  the  land,  no  commission  can  be  collected,  except  it  be  upon 
quantum  meruit. 

The  terms  of  the  sale,  it  is  true,  were  somewhat  different  from 
the  original  proposition.  They  were  more  favorable  to  the 
appellant,  and,  as  he  accepted  the  same,  he  cannot  now  be  heard 
to  say  that  the  work  actually  performed  by  his  agent  was  worth 
any  less  than  that  he  employed  him  to  do. 

There  is  nothing  in  the  contention  that  the  special  verdict 
is  not  sufficiently  definite  to  disclose  the  terms  upon  which  the 
purchaser  agreed  to  take  the  real  estate.  The  terms  agreed 
upon,  as  found  in  the  special  verdict,  were  two  thousand  five 
hundred  dollars  cash,  and  the  remainder  in  two  payments, 
within  three  years.  The  whole  price  was  ten  thousand  dollars. 
It  was  not  important  how  the  two  remaining  payments  were  to 
be  divided.  If  all  was  to  be  paid  within  three  years,  and  these . 
terms  were  accepted  by  the  appellant,  the  demands  of  appellee's 
agreement  were  satisfied,  and  there  is  no  good  reason  why  he 
should  not  recover  the  commission. 

The  objection  to  the  special  verdict  cannot  be  sustained,  and 
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the  court  correctly    rendered   judgment    thereon  in    favor    of 
appellee. 

The  judgment  is  therefore  affirmed. 

BROKERS— COMMISSIONS,  WHEN  EARNED.— A  real  estate 
broker  performs  his  duty,  and  is  entitled  to  his  commission,  when  • 
purchaser  is  introduced  who  is  ready,  willing,  and  able  to  purchase  on 
the  terms  authorized  by  the  principal,  and  no  binding  contract  of  sale 
is  required,  if  the  principal  is  in  a  situation  to  execute  it  himself: 
Gelatt  V.  Ridge,  117  Mo.  653;  38  Am.  St.  Rep.  683,  and  note.  See, 
also,  the  note  to  Wilson  v.  Mason,  49  Am.  St.  Rep.  167,  and  the  ex- 
tended note  to  Kalley  v.  Baker,  28  Am.  St.  Rep.  546. 

BROKERS— STATUTE  OF  FRAUDS.— If  a  contract  is  of  such  a 
character  that  the  vendee  may  successfully  plead  the  statute  of  frauds 
against  its  performance,  then  it  is  not  a  valid  contract  entitling  the 
broker  to  commissions:  Wilson  v.  Mason,  158111.  304;  49  Am.  St.  Rep. 
162,  and  note. 

BROKERS— COMMISSIONS— FINANCIAL  ABILITY  OP  PUR- 
CHASER.— Before  a  broker  can  recover  commissions  for  selling  prop- 
erty, it  must  appear  that  he  procured  a  purchaser  of  sufficient  pecuniary 
ability  to  make  a  purchase:  Butler  v.  Baker,  17  R.  I.  582;  33  Am.  St. 
Rep.  897,  and  note. 

BROKERS-COMMISSIONS-RATIFICATION  OF  CONTRACT.— 
Though  a  contract  of  sale  made  by  a  real  estate  agent  varies  from  the 
terms  of  his  authority,  yet,  upon  approval  and  ratification  by  the  prin- 
cipal as  made  by  the  agent,  it  becomes  part  of  the  original  contract: 
Gelatt  V.  Rid^e,  117  Mo.  553;  38  Am.  St.  Rep.  683. 
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INNKEEPERS— LIABILITY.— An  Innkeeper  Is  prima  facie  lia- 
ble for  any  loss  or  Injury  to  tlio  goods  of  his  guest,  not  cauRod  by  an 
act  of  providence,  the  public  enemy,  or  the  fault  of  the  guest;  and 
the  burden  of  proof  is  on  the  Innkeeper  to  exculpate  himself  by  evi- 
dence that  the  loss  did  not  happen  through  any  neglect  or  fault  on  his 
part  or  that  of  his  servants. 

INNKEEPEHS— LIABILITY  — PLEADING.— An  Innkeeper  la 
prima  fa<-le  liiiblo  for  the  Iosk  of  the  goods  of  his  guest,  and.  In  an  ac- 
tion by  the  latter  to  recover  for  such  loss,  the  complaint  need  not 
alle(;e  negligence  on  the  part  of  the  Innkeeper,  nor  that  the  guest  was 
without  fault. 

INNKi:i:rKRS— LIABILITY— NEGI.KJENCB  OF  GUEST.— 
The  failure  of  a  uuest  to  Inform  an  Innkeeper,  or  his  servant,  that 
bis  baKftHge  contains  valuables,  for  the  loss  of  which  be  seeks  to  re- 
cover, Lb  not  negligence  on  his  part. 

APPELLATE  PRACTICE  —  MOTION  FOR  VENIRE  DB 
NOVO  Is  cfirrertly  ovorriiled.  If  the  special  findings  are  not  amblK- 
nous.  nnoortnln.  nor  contnidictory,  and  embrace  all  the  issues  and 
an*  siiflii'lfnt  to  siiH'tiin  the  jndgment. 

APPELLATE  PUAP'riCE.— Admission  of  evidence  alleged  aa 
error  cnnn«)t  tx*  considered  on  api)eal,  If  no  ground  of  objection  Is 
stated  at  the  trial. 
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J.  D.  McLaren  and  E.  C.  Martindale,  for  the  appellant 
J.  Morris  and  J.  M.  Barrett,  for  the  appellees. 

^^'*  ROBINSON",  J.  The  appellees  commenced  this  action 
against  the  appellant.  The  complaint  is  in  one  paragraph,  and 
contained  the  allegations  that  the  appellees  composed  the  firm  of 
George  De  Wald  &  Co.,  engaged  in  the  wholesale  dry  goods 
business  at  Fort  Wayne,  Indiana;  that  on  the  twenty-ninth  day  of 
August,  1889,  and  long  prior  thereto,  the  appellant  was  the 
keeper  of  a  hotel  or  inn,  known  as  the  Ross  House,  in  the  city  of 
Plymouth,  in  said  county  of  Marshall;  that  on  said  twenty-eighth 
day  of  August,  1889,  Frank  A.  Caswell,  who  was  then  the  travel- 
ing agent  and  salesman  of  the  appellees,  arrived  at  said  hotel 
in  a  carriage  shortly  before  noon,  and  thereupon  registered  and 
became  a  guest  of  said  hotel,  getting  his  dinner  there;  that,  upon 
his  arrival  as  aforesaid,  he  was  met  at  the  door  by  a  servant  of 
said  appellant,  who  took  from  him  his  traveling  bag  or  satchel, 
which  then  contained  two  hundred  and  fifty-two  dollars 
in  gold  and  silver  coin  of  the  United  States,  which  then 
belonged  to  and  was  the  money  of  the  said  appellees, 
the  said  Caswell  having  collected  the  same  from  their  cus- 
tomers on  account  of  money  due  from  them  to  the  ap- 
pellees; that  the  appellant,  through  his  said  servant, 
placed  said  traveling  bag  or  satchel,  with  the  money  aforesaid, 
in  the  baggage  or  coat  room  adjoining  the  office  of  said  hotel, 
and  kept  possession  of  said  traveling  bag  or  satchel  till  about  5 
o'clock  of  said  day,  when  the  said  Caswell  called  for  the  same, 
and  found  that  said  traveling  bag  had  been  opened,  and  the  said 
money  taken  or  ^^°  stolen  therefrom  while  in  possession  of  the 
appellant,  and  in  his  hotel  as  aforesaid,  and  while  he,  the  said  Cas- 
well, was  a  guest  of  said  hotel;  that,  by  the  carelessness  and  neg- 
ligence of  the  appellant,  he  suffered  someone  to  enter  the  said 
baggage  or  coat  room  of  said  hotel,  and  to  open  said  satchel,  and 
steal  and  carry  away  said  money  of  the  appellees,  who  had  de- 
manded of  the  appellant  the  said  sum  of  money,  or  its  equivalent, 
which  appellant  refused  to  turn  over  or  pay.  Wherefore  appel- 
lees demanded  judgment,  etc. 

The  appellant  demurred  to  the  complaint  for  want  of  facts, 
which  was  overruled  and  exception  taken.  The  appellant  then 
answered  by  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  at  the  re- 
quest of  the  appellees,  made  at  the  proper  time,  the  court  found 
the  facts  specially,  and  its  conclusion  of  law  thereon,  and,  as  a 
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conclusion  of  law  under  the  facta,  the  finding  was  in  favor  of  the 
appellees  in  the  sum  of  two  hundred  and  fifty-two  dollars. 
Thereupon  the  appellant  filed  a  motion  for  a  venire  de  novo, 
which  was  overruled  and  exception  taken. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exception  taken;  and  then  the  appellant  filed  a 
motion  in  arrest  of  judgment,  which  was  overruled,  and  excep- 
tion taken.  These  several  motions  having  been  made  and  dis- 
posed of  in  the  order  stated,  the  court  rendered  judgment  in 
favor  of  the  appellee  upon  the  special  finding  of  facte  and  conclu- 
sions of  law  thereon.     The  evidence  is  in  the  record. 

Under  the  assignment  of  errors  it  is  alleged:  1.  The  court 
erred  in  overruling  the  demurrer  to  the  complaint;  2.  The  court 
erred  in  its  conclusions  of  law;  3.  The  court  erred  in  overruling 
appellant's  motion  for  a  venire  de  novo;  '^  4.  The  court  erred 
in  overruling  appellant's  motion  for  a  new  trial;  5.  The  court 
erred  in  overruling  appellant's  motion  in  arrest  of  judgment. 

Under  the  first  error  assigned,  "that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint,"  the  position  is  assumed 
by  counsel  for  the  appellant,  in  argument,  that  the  complaint 
is  based  upon  the  negligence  of  the  appellant,  and  therefore  was 
defective  and  insufficient,  in  failing  to  aver  that  the  loss  occurred 
without  fault  or  negligence  on  the  part  of  the  appellees  or  their 
agent  therein  named. 

There  being  no  statute  in  this  state  regulating  the  liabilities 
of  innkeepers  for  loss  of  personal  property  sustained  by  their 
guests  while  that  relation  exists,  the  liability  of  the  appellant  in 
this  action,  if  any,  must  therefore  be  governed  by  the  common 
law. 

There  is  some  conflict  in  the  cases  as  to  the  extent  of  liabilitiea 
of  innkeepers.  In  some  it  is  held  that  they  are  responsible  to  the 
same  extent  as  common  carriers. 

In  note  6  to  section  472  of  Stor}'  on  Bailments,  eighth  edition, 
it  is  said  that  some  American  cases  seem  to  hold  that  the  inn- 
kerper  may  exonerate  himself  by  positive  proof  that  he  was  not 
in  any  way  negligent,  citing  a  number  of  cases,  among  which  is 
that  of  lAird  v.  Eichold,  10  Ind.  212;  71  Am.  Dec.  323.  That 
rase  decides  that  although  an  innkeeper  is  prima  facie  liable  for 
the  loM  of  the  goods  of  his  guest,  yet  that  he  may  exonerate  hira- 
Bclf  by  showing  that  the  loss  happened  without  any  fault  on  his 
part,  and  that  he  eToroiRed  the  stricteart  care  and  diligence: 
Baker  v.  DoffMuer,  49  Ind.  28. 

It  if  said  in  11  American  and  English  Encyclopedia  of  Law, 
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page  77,  paragraph  51:  "According  to  one  line  of  cases,  perhaps 
constituting  a  majority  of  the  decisions,  it  is,  as  before  ex- 
plained, not  necessary  for  the  guest  to  prove  negligence  to  sup- 
port his  action  for  the  loss  of  his  goods  against  the  innkeeper; 
nor  will  proof  by  the  innkeeper  that  he  was  guilty  of  no  negli- 
gence be  an  excuse  for  him,  unless  he  brings  himself  within  those 
cases  *®''  excepted.  But,  according  to  a  different  line  of  cases, 
the  prima  facie  liabiHty  of  the  innkeeper  is  based  on  the  pre- 
sumption of  his  fault  or  negligence,  and  that  he  may  exonerate 
himself  by  positive  proof  that  he  was  not  in  any  way  negligent. 
The  general  rule  of  diligence,  on  the  part  of  innkeepers,  is  that 
of  'uncommon  care/  as  Lord  Holt  has  it,  or  'the  extremest  care,* 
as  some  of  the  books  have  it.  But  it  has  been  laid  down  that 
public  utility  'requires  that  innkeepers  be  held  liable  for  all 
losses  which  might  have  been  prevented  by  ordinary  care.*  *' 

The  following  cases,  decided  by  the  supreme  court,  have  a 
direct  bearing  upon  this  question:  Hill  v.  Owen,  5  Blackf.  323; 
35  Am.  Dec.  124;  Thickstun  v.  Howard,  8  Blackf.  535;  Laird 
V.  Eichold,  10  Ind.  212;  71  Am.  Dec.  323;  Baker  v.  Dessauer,  49 
Ind.  28. 

It  seems  clear  that  these  cases,  without  conflict,  declare  the 
rule  of  law  to  be  that  an  innkeeper  is  prima  facie  liable  for  any 
loss  or  injury  to  the  goods  of  his  guest,  not  occasioned  by  the  act 
of  providence,  the  public  enemies,  or  the  fault  of  the  guest,  and 
the  prima  facie  liability  is  based  upon  the  presumption  that  the 
loss  or  injury  arose  from  the  negligence  or  fault  of  the  inn- 
keeper, but  that  an  innkeeper,  being  thus  prima  facie  liable,  may 
exculpate  himself  by  proof  that  the  loss  did  not  happen  through 
any  neglect  or  fault  on  his  part,  or  that  of  his  servants  for  whom 
he  is  responsible.  In  Laird  v.  Eichold,  10  Ind.  212,  71  Am. 
Dec.  323,  after  stating  the  authorities,  the  court  says:  "This,  we 
think,  is  the  correct  doctrine,  founded  on  principle,  as  well  as 
authority.  Innkeepers,  on  grounds  of  public  policy,  are  held  to 
a  strict  accountability  for  the  goods  of  their  guests.  The  inter- 
ests of  the  public,  we  think,  are  sufficiently  subserved  by  holding 
the  innkeeper  prima  facie  liable  for  the  loss  or  injury  of  the 
goods  of  his  guest;  thus  throwing  the  burden  of  proof  upon 
him,  to  show  that  the  injury  or  loss  happened  without  any  de- 
fault on  his  part,  and  that  he  exercised  the  strictest  care  and  dili- 
gence. And  it  is  more  in  accordance  with  the  *^®  principles 
of  natural  justice  to  permit  him  to  exonerate  himself  by  making 
Buch  proof,  than  to  shut  the  door  against  him,  and  hold  him  re- 
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sponsible  for  an  accident  happening  entirely  ^nthout  his  fault, 
and  against  which  strict  care  and  prudence  would  not  guard/* 

In  Johnson  v.  Kichardson,  17  111.  302,  63  Am.  Dec.  3G9,  the 
court  says:  "The  general  doctrine  deducible  from  the  authori- 
ties, ancient  and  modem,  is,  that  keepers  of  public  inns  are 
bound  well  and  safely  to  keep  the  property  of  the  guests  accom- 
pan>"ing  them  at  the  inn;  and,  in  case  such  property  is  lost  or 
injured,  the  innkeeper  can  only  absolve  himself  from  liability 
by  showing  that  the  loss  or  injury  occurred  without  any  fault 
whatever  on  his  part,  or  by  the  fault  of  the  guest,  his  compan- 
ions, or  servants,  or  by  superior  force;  and  the  burden  of  proof 
to  exonerate  the  innkeeper  is  upon  him,  for  dn  the  first  instance 
the  law  will  attribute  the  loss  or  injury  to  his  default."  There 
are  many  other  authorities  in  harmony  with  this  doctrine,  but  it 
is  unnecessary  to  cite  them. 

It  was  not,  therefore,  necessary  to  allege  in  the  complaint 
carelessness  and  negligence  on  the  port  of  the  appellant.  The 
complaint  was  eufiicient  without  this  allegation,  under  the  im- 
plied and  prima  facie  liability  of  the  appellant,  and  such  seems 
to  have  been  the  view  of  the  court  trjnng  the  cause. 

It  was  not  necessary,  as  claimed  by  the  appellant,  that  the 
complaint  should  have  alleged  that  the  loss  occurred  without 
fault  or  negligence  of  the  appellees,  or  their  agent  therein  named, 
or  to  have  contained  words  to  that  effect.  The  demurrer  was 
correctly  overruled. 

We  think  facts  which  imputed  fault  or  contributory  negli- 
gence to  appellees'  agent,  or  that  exonerated  the  appellant  from 
liability,  must  have  been  specially  pleaded,  other  than  such  issu- 
able facts  in  the  complaint  as  could  be  controverted  under  the 
general  denial.  On  the  trial  of  this  cause,  however,  *®®  it 
seems  all  of  the  evidence  in  the  defense  was  admitted  without  ob- 
jection under  the  general  denial. 

The  next  error  complained  of  is,  that  the  court  erred  in  its 
conclusions  of  law.  The  point  is  made  that  there  is  nothing  in 
the  special  findings  of  the  court  imputing  negligence  to  the  ap- 
pellant or  his  pcrvants;  that  the  finding  on  thia  point  is  a  state- 
ment of  the  evidence,  and  not  of  fact. 

The  Fixth  finding  of  the  court  reads  as  follows:  "That  on  said 
day  said  l)agpageroom  was  not  secured  by  lock  or  otherwise,  and 
it  was  open,  and  that  said  baggageroom  had  two  exterior  windows 
facing  the  reer  yard.  There  was  a  rear  door  to  the  office  of  the 
hotel  which  was  about  aix  feet  from  the  door  of  said  baggage- 
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room;  that,  on  the  afternoon  of  the  day  said  money  was  taken, 
said  clerk,  who  was  a  boy  sixteen  yeiars  of  age,  was,  for  a  period 
of  several  hours,  the  only  person  in  charge  of  said  office  and  bag- 
gageroom,  and  he  was  absent  from  said  office  and  bagga^room 
several  times  during  the  course  of  the  afternoon  in  question  on 
the  front  porch  of  the  hotel,  at  one  time  for  at  least  twenty 
minutes,  when  he  was  the  only  person  in  charge  of  said  office 
and  baggageroom,  and  the  said  baggageroom  could  have  been 
entered  from  the  door  of  the  rear  of  said  office,  when  said  clerk 
was  on  the  front  porch,  without  his  being  able  to  see  the  person 
60  entering  said  baggageroom.  Said  defendant  did  not  issue 
any  check  to  said  Caswell  for  his  valise.  The  guests  of  said 
hotel  were  permitted  at  all  times  to  enter  said  baggageroom,  and 
on  said  day  there  were  twenty  guests  at  said  hotel,  and  the 
traveling  bags  or  valises  of  those  who  had  such  baggage  were 
kept  in  said  baggageroom.  Defendant  had  no  safe  in  his  hotel 
office  for  keeping  money  or  valuables  of  his  guests,  and  the  said 
Caswell  did  not  inform  said  defendant  of  the  contents  of  his 
valise.'' 

Under  the  case  of  Johnson  v.  Pichardson,  17  111.  302,  63  Am. 
Dec.  369,  and  Coskery  v.  Nagle,  30  Cent.  L.  J.  158,  the  failure 
of  the  ^***  guest  to  inform  the  innkeeper  or  his  servant  that 
his  valise  contained  valuables  does  not  constitute  negligence. 

The  sixth  finding,  taken  in  connection  with  the  other  findings, 
sustained  the  conclusions  of  law.  The  motion  for  a  venire  de 
novo  was  correctly  overruled.  The  special  findings  are  not  am- 
biguous, uncertain,  or  contradictory;  they  embraced  all  the  is- 
sues in  the  case,  and  contain  facts  sufficient,  we  think,  to  sustain 
the  judgment. 

The  first  and  second  cause  in  the  motion  for  a  new  trial  is 
based  upon  the  cause  that  the  damages  assessed  were  excessive 
and  too  large.  The  evidence  on  this  point  is  without  conflict,  and 
sustains  the  finding  as  to  the  amount  of  the  judgment. 

Another  cause  in  the  motion  for  a  new  trial,  which  is  urged 
by  the  appellant,  is  the  alleged  error  of  the  court  in  permitting 
William  Beck,  a  witness  on  behalf  of  the  appellees,  to  testify  as 
to  the  amount  of  money  turned  over  to  the  appellees  by  Mr. 
Caswell,  their  agent,  who  is  shown  by  the  record  to  have  lost  the 
money  which  resulted  in  the  commencement  of  this  action. 
The  record  upon  this  evidence  presents  no  qu^ion  in  this 
court.  There  was  no  ground  of  objection  stated  to  the  court  as 
to  the  admissibility  of  this  evidence. 

One  other  cause  in  the  motion  for  a  new  trial  is  discussed  by 
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the  appellant,  which  is  as  follows:  "That  the  court  erred  in  the 
decision  that  the  allegation  in  plaintiff's  complaint,  that  the  loss 
of  the  money  was  caused  hy  the  negligence  of  the  defendant, 
was  surplusage,  and  in  deciding  that  the  plaintiff  could,  and 
should,  recover  on  his  complaint,  as  upon  an  implied  contract 
that  the  defendant  would  return  to  Frank  Caswell  the  property 
described  in  plaintiff's  complaint,  plaintiff  having  elected,  by 
his  complaint,  to  sue  in  tort  for  the  negligence  of,  and  not  in 
assumpsit  upon  an  implied  contract  that  he  would  return  the 
property  described  dn  the  complaint  to  said  Caswell."  We  can- 
not determine  the  theory  upon  which  the  court  tried  the  case, 
except  by  the  record  itself,  there  being  no  questions  presented  by 
'**  exceptions  as  to  any  ruling  by  the  court  upon  the  complaint, 
other  than  the  exception  to  the  ruling  on  the  demurrer.  In  the 
expression  of  our  views  upon  the  ruling  upon  the  demurrer,  we 
have  stated  the  opinion  we  entertain  of  the  law  of  the  case  ajt 
bar.  The  court,  in  the  trial  of  the  cause,  seems  to  have  pro- 
ceeded in  accordance  with  our  opinion  of  the  law.  We  think, 
under  the  complaint,  that  the  court  proceeded  correctly,  as  ap- 
pears by  the  record,  and  under  the  special  findings  arrived  art 
the  correct  conclusion  of  law. 

One  other  question  is  discussed  by  the  appellant,  viz.,  that  the 
court  erred  in  overruling  the  motion  in  arrest  of  judgment  The 
conclusion  that  we  have  reached  in  the  case,  as  expressed  in  this 
opinion,  sustains  the  ruling  of  the  court  on  this  motion. 

We  find  no  error  in  the  record  for  which  the  case  should  be 
reversed. 

The  judgment  is  affirmed,  with  costs. 


INNKEEI'ERa-LIABILITY  OF.— An  innkeeper  is  liable  under  the 
Civil  Co<ie  of  California  for  the  loss  of  personal  property  placed  by 
puentB  undfr  hiflcare,  "unlesB  occanioneil  by  an  irresiHtihle  snperhuTnan 
cause,  by  a  public  enemy,  by  the  neiriijrence  of  the  owner,  or  by  the  act 
of  H  >nuv(i),'  h<»  broii}ibt  into  the  inn":  Fay  v.  I'aoific  Imp.  Co.,  93Cal. 
2.')3:  27  Am.  St.  Rep.  ins,  and  note.  An  innkeeper  in  liable  for  ftooda 
Ptolen  in  bJB  house  from  a  ijtiost.  nnlean  stolen  bv  the  servant  or  rom- 
panion  of  the  guest:  Shultz  v.  Wall,  134  Pa.  St.  202;  19  Ara.  St.  Rep. 
68rt.  and  note. 

INNKKKPERS-LIABIUTY  OF— NEGUGENCE  OF  GUEST.— 
Any  ron'lui't  of  a  Kuest  rontributins  to  his  loss  is  always  a  defense  in 
an  action  n7f»in<»t  th«'  innkeeper  to  recover  for  property  lost  or  stolen  in 
the  inn:  Hl>n!tr.  v.  Wan,134  Pa.  St.  202;  19  Am.  f?t.  Rep.  G86.  See,  alao, 
the  note  to  Dunbier  v.  Day,  41  Am.  Rep.  777,  778. 

APPEAr>— EVIPENCE— OIUECTION  TO.  WHEN  WAIVED.— A 
■pecifir  objection  to  the  admissibility  of  evidence  not  presente*!  to  the 
trial  court  cannot  \te  prenented  on  appeal:  Cronfeldt  v.  Arrol,  50  Minn. 
827:  .3fl  Am.  St.  Rep.  648;  Grommet  v.  St.  Paul  Trust  Co.,  147  III.  634; 
86  Am.  Bt.  Rep.  248. 
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Court  v.  Snyder. 

[2  Indiana  Appeals,  440.] 

SALES  —  DEFECTS  —  WARRANTY.  —  In  executed  sales,  the 
buyer  takes  the  thing  sold  with  all  defects,  if  there  is  neither  war- 
ranty nor  fraud. 

WARRANTY.— A  sale  for  a  sound  price  implies  no  warranty 
of  soundness. 

WARRANTY.— Without  willful  misrepresentation  or  artful  de- 
vice to  disguise  the  character  or  conceal  defects  in  a  thing  sold,  the 
vendee  is  bound  by  the  contract,  even  though  the  vendor  gets  a  de- 
cided advantage,  and  puts  off  on  the  vendee  a  defective  article. 

SALES— LATENT  DEFECTS.— That  the  seller  is  aware  of  a 
latent  defect  in  an  animal  sold  does  not  amount  to  fraud,  unless 
he  makes  some  statement  or  uses  some  act  or  device  calculated  to 
deceive  the  buyer,  or  to  induce  him  not  to  make  inquiry. 

WARRANTY  BY  AGENT.— A  seller  is  not  bound  by  express 
warranties  made  by  an  auctioneer  or  other  special  agent,  unless 
he  has  specitically  authorized  such  warranty. 

SALES  — WARRANTY. —  In  executed  sales,  without  express 
warranty,  no  warranty  is  implied. 

J.  H.  and  F.  E.  Baker,  for  the  appellants. 

S.  J.  North,  H.  D.  Wilson,  and  W.  J.  Davis,  for  the  appellee. 

'*^  EEIlSrHARD,  J.  This  was  an  action  on  a  promissory 
note,  brought  by  the  appellee  against  the  appellants. 

There  was  an  answer  in  two  paragraphs.  The  court  sustained 
a  demurrer  to  both  paragraphs  of  the  answer,  and  this  ruling 
is  assigned  as  error. 

The  note  was  given  as  the  purchase  price  of  a  mare.  The 
answer  attempts  to  set  up  what  the  appellants  designate  as  an 
implied  warranty,  though  we  confess  it  appears  to  us  more  as 
an  effort  to  plead  an  express  warranty. 

The  averments  of  the  first  paragraph  of  the  answer  are,  that 
the  mare  for  which  the  note  was  given,  and  which  constituted 
the  only  consideration  for  such  note,  was,  at  and  before  the  time 
of  the  sale  thereof,  "sick  and  diseased,  and  had  **^^  the  seeds  of 
an  internal  disease  or  malady,  from  which  she  died  in  about  three 
months  after  said  sale;  that  said  disease  or  malady  with  which 
eaid  mare  was  affected  was  latent,  affecting  her  internal  organs 
and  functions,  and  the  same  was  not  discoverable  by  the  utmost 
care  and  diligence,  and  these  defendants  did  not  know  or  suspect 
the  existence  of  the  same  at  the  time  of  said  purchase;  that 
eaid  plaintiff  knew  of  the  disease  or  malady  with  wbich  said  mare 
was  affected  before  said  mare  was  sold  to  these  defendants,  and 
he  purposely  concealed  the  existence  thereof  from  these  defend- 
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• 
ants  in  order  to  obtain  a  sound  price  for  said  mare;  that  the  more 
effectually  to  sell  said  mare  as  sound,  he  procured  and  employed 
an  auctioneer  to  sell  said  mare  at  public  sale;  that  said  auction- 
eer had  full  authority  to  sell  said  mare,  and  he  was  not  in- 
structed by  said  plaintiff  not  to  warrant  the  soundness  of  said 
mare;  that  at  the  time  said  sale  was  progressing,  and  before  the 
purchase  was  made,  these  defendants  inquired  of  said  auctioneer 
whether  said  mare  was  sound  and  free  from  disease,  and  they 
were  informed  by  said  auctioneer  and  by  another  employee  of 
said  plaintiff  that  said  mare  was  sound  and  free  from  disease, 
which  information  they  relied  upon  as  true,  and,  on  the  faith 
thereof,  they  purchased  said  mare  as  sound  and  free  from  disease, 
and  for  the  full  value  of  said  mare  if  she  had  been  sound  and  f 
free  from  disease,"  etc.  The  second  paragraph  ia  in  all  essentials  J 
the  same  as  the  first.  j 

Are  the  facts  pleaded  sufficient  as  an  answer  to  the  complaint?  , 
As  a  general  rule,  if  there  be  no  express  warranty,  the  law  doea 
not  imply  one.     In  such  cases  the  rule  of  caveat  emptor  is 
usually  applied.     This,  we  say,  is  the  general  rule,  which  is  not, 
however,  without  its  exceptions. 

One  of  the  exceptions  is  in  case  of  fraud.  Says  Parsons: 
*Tt  becomes,  therefore,  important  to  know  what  the  law  means 
by  fraud  in  this  respect,  and  what  it  recognizee  as  such  fraud  as 

will  prevent  the  application  of  the  general  rule The 

weight  of  authority  requires  that  this  should  be  *^*  active  fraud. 
The  common  law  docs  not  oblige  a  seller  to  disclose  all  that  he 
knows,  which  lessens  the  value  of  the  property  he  would  sell. 
He  may  be  silent,  leaving  the  purchaser  to  inquire  and  examine 
for  himfolf,  or  to  require  a  warranty.  He  may  be  silent,  and  be 
safe;  but  if  he  be  more  than  silent — if  by  acts,  and  certainly  if 
by  words,  he  leads  the  buyer  astray,  inducing  him  to  suppoee 
that  he  buys  with  warranty,  or  otherwise  preventing  his  examina- 
tion or  inquiry' — this  becomes  a  fraud  of  which  the  law  will 

take  cognizance The  seller  may  let  the  buyer  cheat 

himself  ad  libitum,  but  must  not  actively  assist  him  in  cheat- 
ing himself":  1  Parsons  on  Contracts,  578. 

The  rule  is,  that  where  the  sale  is  an  executed  one,  the  buyer 
takes  the  thing  sold  with  all  the  defects,  if  there  be  neither 
warranty  nor  fraud.  And  the  decided  weight  of  authority  is 
also  to  the  effect  that  a  sale  for  a  sound  price  implies  no  war- 
ranty: 1  Parsons  on  Contracts,  584,  and  note  r.  See,  also,  Postel 
T.  Oard,  1  Ind.  App.  252;  Benjamin  on  SaJes,  sec.  641,  et  seq; 
10  Am.  &  Eng.  Ency.  of  Law,  133,  et  seq. 
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Where  there  is  no  willful  misrepresentation  or  artful  device 
to  disguise  the  character  or  concml  the  defects  of  the  thing 
sold,  the  vendee  is  bound  by  the  contract,  even  though  the 
vendor  got  a  decided  advantage  in  the  trade,  and  put  off  on  the 
vendee  a  defective  article,  such  as  an  unsound  horse:  Beninger 
v.  C!orwin,  24  N.  J.  L.  257.  See,  also,  5  Lawson's  Eights,  Eem- 
edies,  and  Practice,  sec.  2373. 

The  mere  fact  that  the  seller  is  aware  of  a  latent  defect  in  the 
animal  will  not  amount  to  fraud  if  he  fail  to  disclose  it,  unless 
he  made  some  statement,  or  made  use  of  some  act  or  device,  cal- 
culated to  deceive  the  buyer,  or  to  induce  him  not  to  make 
inquiry.  His  mere  silence  is  not  such  an  act  as  will  constitute 
fraud,  and  certainly  no  warranty  can  be  implied  therefrom.  In 
such  cases,  the  buyer  can  always  protect  himself  by  inquiry, 
and  by  requiring  an  express  warranty.  "While  this  rule  may, 
in  individual  cases,  result  in  hardships,  and  give  designing  men 
an  apparent  advantage  over  the  unwary,  ^^^  its  opposite  would 
lead  to  endless  litigation  and  injustice:  1  Parsons  on  Contracts, 
577. 

It  was  said  by  Shaw,  C.  J.,  in  Matthews  v.  Bliss,  22  Pick.  48 : 
*'Each  may  act  upon  the  knowledge  which  he  has,  without  com^ 
munioating  it.  But  aliud  est  tacere,  aliud  celare.  With  thia 
advantageous  knowledge,  if  there  be  studied  efforts  to  prevent 
the  other  from  coming  to  the  knowledge  of  the  truth,  or  if  there 
be  any,  though  slight,  false  and  fraudulent  suggestion  or  repre- 
sentation, then  the  transaction  is  tainted  with  turpitude":  See, 
also,  Eoseman  v.  Canovan,  43  Cal.  110;  Smith  v.  Countryman, 
30  ISr.  Y.  655. 

There  must  be  a  suggestion  of  falsehood,  as  well  as  a  suppres- 
sion of  the  truth:  10  Am.  &  Eng.  Ency.  of  Law,  112.  We  are 
not  unmindful  that  there  are  cases  which  hold  that  even  mere 
silence  will  sometimes  taint  a  transaction  with  fraud.  There 
are  circumstances,  indeed,  under  which  it  becomes  the  seller's 
duty  to  disclose  a  latent  defect  that  is  unknown  to  the  buyer, 
even  though  he  is  not  asked  about  it,  or  has  said  or  done  noth- 
ing to  mislead  the  buyer.  But  we  do  not  think  the  facts  averred 
bring  this  case  within  the  lines  of  that  class  of  cases. 

Just  what  the  circumstances  were  under  which  the  sale  was 
made,  other  than  that  it  was  at  public  auction,  is  not  apparent 
from  the  answer.  It  is  nowhere  averred  that  the  appellee  was 
present  at  the  sale  or  knew  the  slightest  thing  about  it,  except 
that  he  instructed  the  auctioneer  to  sell  the  animal,  and  did  not 
forbid  him  to  warrant  her.     If  there  is  any  fraud  shown,  it  must 
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confiist  in  his  failure  to  go  to  the  auction  sale  and  there  to  make 
it  known  that  the  mare  was  unsound.  But  this  cannot  be  so; 
on  the  contrary,  it  is  well  settled,  we  think,  that  he  cannot  even 
be  bound  by  express  warranties  made  by  the  auctioneer,  or  other 
special  agent,  unless  he  has  specifically  authorized  such  war- 
ranty: Richmond  etc.  Co.  v.  Farquar,  8  Blackf.  89;  1  Wait's 
Actions  and  Defenses,  478;  1  Am.  &  Eng.  Ency.  of  Law,  981. 
This  being  the  law,  and  the  appellants  being  presumed  to  **** 
know  the  law,  we  do  not  see  how  it  was  possible  for  them  to  bo 
legally  defrauded  by  the  acts  or  statements  of  the  auctioneer  or 
the  third  party  present  at  the  sale.  And  how  the  silence  of  the 
appellee  could  have  contributed  to  such  result  when  he  is  not 
shown  to  have  been  personally  present  at  the  sale,  or  even  to  have 
had  any  communication  with  appellants  upon  the  subject  of  the 
sale,  it  is  not  easy  to  perceive. 

Implied  warranties  arise  by  operation  of  law  from  the  facts 
pleaded.  It  seems  very  much  to  us  that  it  was  the  theory  of  the 
pleader  here  to  set  up  an  express  warranty  by  the  auctioneer, 
rather  than  to  establish  an  implied  warranty  by  the  facts  pleaded. 
But,  however  that  may  be,  we  do  not  think  the  facts  sufficient 
in  either  case.  We  conclude,  therefore,  that  the  court  committed 
no  error  in  sustaining  the  demurrer  to  the  answer. 

Judgment  affirmed. 

8ALEP.-N0  WARRANTY  OF  SOUNDNESS  IS  IMPLIED  FROM 
A  SOUND  PRICE  on  an  executed  eale  of  a  chattel:  Moses  v.  Mead,  1 
Denio,  378;  43  Am.  Dec. 676,  and  note,  with  the  casee  collected;  Eagan 
y.  Call,  34  Pa.  St.  236;  75  Am.  Dec.  663;  Weimer  v.  Clement,  37  Pa. 
Pt.  147:  78  Am.  Dec.  411.  A  eound  price  requires  sound  property: 
Bulwinkle  v.  Cninier,  27  S.  C.  376;  13  Am.  St.  Rep.  645,  and  note; 
Timro<l  v.  Shooihred,  1  Bay,  824;  1  Am.  Dec.  620,  and  note. 

SALES— LATENT  DP^FECTS.— When  there  is  no  express  warranty, 
and  the  vendor  sells  a  thinj:  as  pouml  which  hnsa  latent  <Jefect  unknown 
to  him,  he  ih  not  answeraijle  to  the  huyer:  Westmoreland  v.  Dixon,  4 
Hayw.  (Tenn.)  223;  9  \m.  Doc.  763,  and  note.  On  an  executed  sale 
of  a  chattel,  if  th«'re  is  no  fraud  or  express  warranty,  the  huyer  takes  the 
risk  of  the  qtmlitv  find  condition  of  the  article:  Moses  v.  Mead,  1  Denio, 
378;  43  Am.  Dec." 676,  and  note;  Weimer  v.  Clement,  37  Pa.  St.  147;  78 
Am.  Dec.  411.  and  note.  See,  also,  the  extended  note  to  Emerson  v. 
Hritfham,  6  Am.  Dec.  113.  As  to  whether  a  seller  is  houn<l  to  disclose 
defects  in  an  article  sold,  see  the  extended  note  to  Barnard  v.  Duncan, 
90  Am.  Dec.  425. 

8ALE8— WARRANTY  BY  AGENT.— A  purchaser  of  machinery 
may  r«'cover  from  the  seller  for  a  breach  of  warranty  by  the  agent  of 
the  latter.  a[>on  pr(K)f  of  a  general  custom  amongst  agents  {jelling  such 
machinpry  to  warranty:  Larson  v.  Aultmao,  86  Wis.  281 ;  39  Am.  6t. 
Rep.  803,  and  not*. 
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MoYEB    V.  Bucks. 

[2  Indiana  Appeals,  671.] 

JUDGMENTS  VOID  FOR  WANT  OP  JURISDICTION.-A 
personal  judgment  showing  upon  its  face  that  the  court  rendering  It 
had  no  jurisdiction,  either  of  the  person  or  of  the  subject  matter,  is 
absolutely  void. 

JUDGMENTS.— NOTICE  BY  PUBLICATION,  made  in  the  ab- 
sense  of  any  law  authorizing  it,  is  the  same  in  effect  as  no  notice,  and 
a  judgment  based  upon  it  is  void. 

NOTICE  BY  PUBLICATION.— A  personal  judgment  rendered 
against  a  defendant  in  a  bastardy  proceeding,  without  his  having 
been  arrested  or  talien  into  custody,  and  upon  whom  no  process  was 
served  except  unauthorized  notice  by  publication,  Is  void. 

J.  D.  Gougar  and  E.  P.  Davidson,  for  the  appellant. 
J.  B.  Milner  and  C.  E.  Lake,  for  the  appellee. 

**^i  llEINHAED,  J.  The  appellant  is  the  guardian  of  his 
son,  ^''^  Dennis,  a  minor,  who,  until  the  fall  of  1887,  was  a  resi- 
dent of  Tippecanoe  county,  when  it  is  claimed  he  left  the 
state  and  became  a  nonresident.  It  appears  that  after  Dennis 
left  the  state,  on  January  10,  1888,  the  appellee  instituted  bas- 
tardy proceedings  against  him  before  a  justice  of  the  peace. 
The  warrant  that  was  issued  for  his  arrest  was  returned,  "Not 
found,"  and  the  Justice  proceeded  with  the  trial  under  the  statute. 
He  found  that  Dennis  was  the  father  of  the  appellee's  bastard 
child,  and  certified  the  record  to  the  circuit  court,  where,  on  the 
18th  of  May  following,  an  affidavit  was  filed  that  the  defendant 
'as  a  resident  of  the  state,  but  had  departed  therefrom  with  the 
intention  of  avoiding  the  service  of  the  process,  and  that  his 
whereabouts  was  unknown.  Notice  by  publication  having  been 
made,  the  defendant  was  defaulted,  and  a  personal  judgment 
rendered  against  him  for  five  hundred  dollars  on  the  5th  of  Octo- 
ber, 1888. 

This  action  is  a  suit  upon  that  judgment,  and  was  brought 
against  the  appellant,  as  guardian  of  said  Dennis,  to  obtain 
satisfaction  of  the  judgment  out  of  the  assets  in  his  hands  for 
said  ward.     The  complaint  is  in  one  paragraph. 

The  appellant  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  the  appellant  answered  in  four  paragraphs, 
the  third  and  fourth  of  which  set  up  the  facts  above  stated  at 
length,  and  with  the  additional  averments  that  the  ward  owned 
no  property  in  the  state  of  Indiana,  other  than  that  in  the  hands 
of  the  guardian,  which  consisted  of  money,  and  that  no  attach- 
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ment  or  other  proceedings  had  been  instituted  against  said 
ward,  except  the  bastardy  proceedings  referred  to.  A  demurrer 
was  sustained  to  each  of  these  paragraphs. 

The  cause  was  submitted  for  trial  to  the  court,  and  there  waa 
a  finding  in  favor  of  the  appellee,  upon  which,  over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered. 

Errors  are  assigned:  1.  For  overruling  the  demurrer  to  the 
complaint;  ^"^^  2.  For  sustaining  the  demurrer  to  the  third  par- 
agraph of  the  answer;  3.  For  sustaining  the  demurrer  to  the 
fourth  paragraph  of  the  answer;  4.  For  overruling  the  motion 
for  a  new  trial.  The  motion  for  a  new  trial  challenges  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding. 

The  principal  question  thus  presented  by  the  record  is,  whether 
a  personal  judgment  in  a  bastardy  proceeding  is,  or  is  not,  void, 
where  the  record  shows,  on  its  face,  that  the  only  service  had 
upon  the  defendant  was  notice  by  publication. 

The  appellee's  counsel,  in  their  brief,  say:  "As  we  conceive 
it,  the  question  is,  Can  a  personal  judgment  be  rendered  against 
a  citizen  of  this  state  who  has  left  the  state  to  avoid  the  service 
of  process?  The  affidavit  for  publication  states  tliat  Dennis 
Moyer,  the  ward,  is  a  resident  of  the  state.  The  notice  treats  him 
as  a  nonresident;  so  does  the  order  of  court.  We  submit  that 
the  affidavit  characterizes  the  proceedings  and  is  the  basis  of  it, 
and,  under  the  statute,  though  the  subsequent  proceedings  are 
irregular,  some  notice  was  given,  and  it  is  sufficient." 

Ix)oking  at  the  case,  then,  from  the  view  most  favorable  to 
the  appellee,  the  question  still  remains,  may  a  personal  judgment 
be  rendered  in  a  bastardy  proceeding  against  a  defendant  who 
lias  not  been  arrested  or  in  custody,  and  upon  whom  no  process 
has  been  sen-cd,  except  notice  by  publication,  even  though  he  be 
a  resident  of  the  state,  but  tempyorarily  absent  therefrom?  This 
question,  we  do  not  hesitate  to  say,  must  be  decided  adversely 
to  the  claims  of  the  appellee. 

We  are  not  unmindful  of  the  rule  that  where  notice  is  given 
by  publication  the  judgment  of  the  court,  that  the  publication 
and  affidavit  upon  which  it  is  based  are  sufficient  to  give  it 
jurisdiction,  is  conclusive  upon  all  the  parties,  as  against  a  col- 
lateral attack:  Es«ig  v.  Ivower,  120  Ind.  239;  Goodell  v.  Starr, 
127  Ind.  198.  o^*  But  it  must  be  evident  that  this  rule  by  no 
means  keeps  a  personal  judgment  from  being  void  which  has  been 
rendonvl  upon  no  other  notice  than  by  publication. 

In  Jackpon  v.  State,  104  Ind.  516,  the  rule  was  expressed  as 
follows:   *'If  there  be  a  notice  or  publication,  or  whatever  of 
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this  nature  the  law  requires  in  reference  to  persons  or  other  mat- 
ters, its  sufficiency  cannot  be  questioned  collaterally."  And 
further  on  the  court  says:  "It  has  long  been  the  rule  in  this  state, 
that  where  a  court  is  required  to  determine  whether  facts  essen- 
tial to  jurisdiction  exist,  a  judgment  that  they  do  exist  will  be 
conclusive,  as  against  a  collateral  attack." 

But  what  was  it  the  law  required  the  court  to  determine  in 
those  cases,  with  reference  to  the  notice?  By  an  examination  of 
those  cases,  it  will  be  found  that  the  proceedings  there  were  in 
rem,  and  no  other  kind  of  judgments  was  sought  or  obtained. 
The  only  fact  essential  for  the  court  to  determine  in  reference 
to  its  jurisdiction  was  whether  the  notice  and  affidavit  were  suf- 
ficient, in  order  to  make  valid  a  judgment  in  rem.  There  was  no 
occasion  to  decide  whether  such  notice  and  affidavit  would  have 
been  sufficient  to  warrant  a  personal  judgment.  The  point  waa 
decided,  however,  in  Quarl  v.  Abbett,  102  Ind.  233;  52  Am.  Bep. 
662. 

Where  there  is  no  statute  authorizing  notice  by  publication, 
it  is  doubtful  whether  it  is  good  even  as  the  basis  of  a  judgment 
in  rem,  and  certainly  it  could  not  be  claimed  successfully  that 
it  will  authorize  a  personal  judgment,  in  the  absence  of  a  special 
statute  to  that  effect. 

Where  a  personal  judgment  is  sought,  it  devolves  upon  the 
court,  as  preliminary  to  the  hearing,  to  determine  whether  per- 
sonal service  has  been  had.  If  it  determines  this  question  in 
the  affirmative,  and  it  appears  that  some  personal  service  was  in 
fact  had,  the  judgment,  however  irregular  or  voidable,  is  not 
void,  and  will  be  sufficient  to  withstand  any  collateral  attack. 

As  a  general  rule,  a  personal  judgment  is  absolutely  void, 
*""•*  where  it  appears  upon  its  face  that  the  court  had  no  juris- 
diction, either  of  the  person  or  the  subject  matter:  Louisville 
etc.  Ey.  Co.  v.  Hubbard,  116  Ind.  193;  Kingman  v.  Paulson, 
126  Ind.  507;  22  Am.  St.  Eep.  611;  Quari  v.  Abbett,  102  Ind. 
233;  52  Am.  Eep.  662;  Curtis  v.  Gooding,  99  Ind.  45. 

Ordinarily,  in  civil  actions,  where  there  is  no  appearance  for 
the  defendant,  a  summons  and  service  thereof  is  necessary  in 
order  to  give  the  court  jurisdiction  of  the  person  of  the  defend- 
ant 80  that  it  may  render  a  personal  judgment.  While  a  bas- 
tardy proceeding  is,  in  some  sense,  a  civil  action,  the  process 
required  there  is  a  capias  or  warrant:  Morris  v.  State,  115  Ind. 
282. 

Where  a  defendant  in  such  a  proceeding  has  been  once  ar- 
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rested  on  a  warrant,  and  escapes,  and  then  tlie  oanse  is  certified 
to  the  circuit  court  under  the  statute,  it  seems  that  the  trial 
may  proceed  in  his  absence,  and  he  may  thereafter  be  arrested 
again,  and  be  compelled  to  comply  with  the  court's  orders: 
Patterson  v.  State,  91  Ind.  364;  Lucas  v.  Hawkins,  102  Ind.  64, 
overruling  Patterson  v.  Pressley,  70  Ind.  94. 

But  we  know  of  no  law  authorizing  any  kind  of  legal  proceed- 
ing against  anyone  without  some  process,  and,  upon  every  prin- 
ciple underlying  our  system  of  jurisprudence,  such  a  proceeding 
would  be  a  nullity.  In  this  ertate,  the  process  required  is  usually 
prescribed  by  the  statute. 

The  pertinent  inquiry  for  us  to  make,  therefore,  is.  What 
sort  of  process  has  the  statute  provided  in  such  cases,  and  has 
the  statutory  provision  been  complied  with? 

"We  have  already  seen  that  the  kind  of  process  which  the 
statute  requires  is  a  warrant  or  capias;  Morris  v.  State,  115  Ind. 
283. 

The  statute  nowhere  provides  for  notice  by  publication  in 
bastardy  cases.  Freeman  says  that  "a  publication  made  in  the 
absence  of  any  law  authorizing  it  is  the  same,  in  effect,  as  no 
publication.  A  judgment  based  upon  it  is  void'*:  Freeman  on 
Judgments,  127. 

But  even  if  this  is  not  so,  and  even  if  there  were  a  statute 
'^*  expressly  authorizing  notice  by  publication  in  bastardy  cases, 
as  was  once  the  case,  we  apprehend  such  statute  would  be  ap- 
plicable only  to  such  portion  of  the  proceedings  afi  might  be 
considered  strictly  in  rem.  Such  notice  might  be  sufficient  to 
authorize  the  court,  in  the  absence  of  the  defendant,  to  fix  the 
status  of  the  parties,  determine  the  paternity  of  the  child,  etc; 
but  aa  to  tliat  we,  of  course,  decide  nothing.  The  action  of  the 
court  goes  no  farther  than  that.  No  personal  judgment  could 
be  rendered  on  such  notice,  even  if  the  defendant  were  t  resi- 
dent of  the  state  and  temporarily  absenL  The  statute  itself 
forbids  it:  Rev.  Stats.  1881,  sec.  390;  Mitchell  v.  Gray,  18  Ind. 
123;  Sowders  t.  Edmunds,  76  Ind.  123;  Middleworth  t.  Mc- 
Dowell, 49  Ind.  386;  Lytle  y.  Lytle,  48  Ind.  200. 

And  it  has  been  repeatedly  decided  that  a  judgment  in  rem 
cannot  become  the  foundation  of  another  action:  ITenrie  t. 
Sweafioy,  6  Blackf.  335;  Roose  v.  McDonald,  23  Ind.  167;  Lip- 
perd  T.  Edwards,  39  Ind.  166. 

We  are  referrod  to  the  case  of  Davidson  v.  State,  62  Ind.  276, 
u  relied  upon  by  the  court  below  to  support  its  decision.    In 
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that  case,  however,  the  question  of  the  validity  of  a  personal 
judgment  rendered  upon  constructive  service  was  not  before  the 
court. 

There  the  proceeding  had  been  instituted  before  a  justice  of 
the  peace.  A  warrant  had  been  issued  for  the  defendant  and 
returned,  "Not  found."  The  justice  proceeded  to  hear  the  case 
in  the  absence  of  the  defendant,  and  found  tliat  he  was  the  father 
of  the  bastard  child.  He  certified  the  case  to  the  circuit  court. 
At  the  next  term  of  that  court,  an  affidavit  of  nonresid'Cnce  was 
filed  and  notice  by  publication  had.  At  a  succeeding  term  of 
the  court,  the  cause  was  tried  on  default  of  the  defendant,  and 
a  finding  was  made  that  he  was  the  father  of  the  child;  and  the 
cause  was  continued  without  fixing  the  amount  the  defendant 
was  to  pay,  or  rendering  any  judgment  against  said  defendant 
whatever.  Shortly  afterward  a  warrant  was  issued,  upon  which 
the  defendant  ^"^"^  was  arrested  and  gave  bail  for  his  appearance 
at  the  next  term  of  court,  when  he  appeared  and  moved  to  set 
aside  the  default,  which  motion  the  court  overruled.  After  a 
motion  in  arrest  had  been  made  and  overruled,  the  court  rendered 
final  judgment  on  the  default  and  finding  previously  entered. 
The  only  question  was,  whether  the  default  was  legal,  for  up 
to  that  time  no  judgment  had  been  rendered.  The  court  held 
that  it  was,  but  it  was  not  called  upon  to  decide,  and  did  not 
decide,  that  a  personal  judgment  upon  such  finding  alone  was 
valid,  because  no  judgment  had  been  rendered  prior  to  the  ap- 
pearance of  the  defendant.  Possibly  the  notice  of  publication 
might  have  been  sufficient  under  the  statute  to  authorize  the 
court  to  proceed  in  the  defendant's  absence  and  determine  the 
status  of  the  parties,  but  it  did  not  authorize  the  rendition  of  any 
personal  judgment,  nor  did  the  court  so  decide.  The  case  is 
therefore  no  authority  by  which  we  feel  bound. 

A  few  other  cases  of  an  earlier  date  would  seem  to  intimate 
that  a  defendant  in  a  bastardy  proceeding  might  be  properly 
served  with  notice  by  publication:  Melton  v.  State,  9  Ind.  452; 
Hunter  v.  State,  6  Blackf.  383.  However,  what  validity  should 
be  given  to  a  personal  judgment  which  has  been  rendered  upon 
such  notice  only  is  not  determined  by  any  of  those  cases,  as  they 
turned  upon  other  questions  not  here  involved. 

The  appellee  cdtes  Beard  v.  Beard,  21  Ind.  321,  as  an  authority 
that  a  personal  judgment  on  a  notice  by  publication  may  be 
rendered  against  a  resident  of  the  state  who  is  temporarily  al^ent. 
But  we  do  not  regard  that  case  as  determining  the  question  be- 
fore us,  and,  if  counsel  will  examine  it  carefully,  they  will  find 
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tliat  the  court  even  there  declare  that,  in  the  absence  of  a  statute, 
a  congtnictive  service  upon  a  resident  of  the  state  while  absent 
is  void,  and  that  he  should  be  served  by  copy  of  the  summons  at 
Ills  last  usual  place  of  residence. 

*'**  Whatever  the  court  intimates  there  as  to  the  power  of  the 
legrislaiture  to  make  a  law  which  would  make  notice  by  publi- 
cation effective  is  without  controlling  force  here,  as  it  has  not 
been  attempted  to  make  such  a  law  for  such  cases  as  the  one  we 
are  now  considering. 

From  wliat  has  been  said,  it  will  be  apparent  that  we  regard 
the  rulings  of  the  court  as  erroneous.  There  was  no  legal 
evidence  to  sustain  its  finding  and  judgment,  and  the  motion 
for  a  new  trial  should  have  been  sustained. 

The  court  erred,  also,  we  think,  in  sustaining  the  demurrer 
to  the  third  and  fourth  paragraphs  of  the  answer. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
proceed  in  accordance  with  this  decision. 


JUDGMENTS  VOID  FOR  WANT  OF  JURISDICTION.— When 
it  appears  from  the  whole  record  that  a  court  has  no  jurisdiction  over 
the  person  or  suhject  matter,  the  judgment  is  void:  Hope  v.  Blair,  105 
Mo.  85;  24  Am.  St.  Rep.  366,  and  note;  Furgeson  v.  Jones,  17  Or.  204; 
11  Am.  St.  Rep.  F08,  and  note  in  which  the  cases  are  collected.  See, 
also,  the  extended  note  to  Morrill  v.  Morrill.  23  Am.  St.  Rep.  104. 

JUDGMENTS— JURISDICTION— SERVICE  OF  PROCESS.— If  the 
proof  of  service  of  process  is  not  made  as  requirifl  hv  law,  the  court 
acquires  no  jurisdiction  over  the  person  of  the  defendant,  and  has  no 
authority  to  render  judjjment  against  him:  Reinhart  v.  Lugo,  86  Cal. 
395;  21  Am.  St.  Rep  52,  and  note.  Absence  of  letral  service  or  aathor- 
ixed  appearance  is  jurisdictional,  and  without  jurisdiction  no  judtrment 
can  be  enteretl  under  which  rights  can  be  acquired  or  lost:  Great  West 
Min.  Co.  T.  Woodmaaetc. Min.  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204.  and 
note. 


CeiOAOo,  St.  Louis  &  Pittsburgh  Eailroad  Com- 
pany V.  Graham. 

(S  Iici>TA<(A  ArrnAia,  28.] 

RAILROADS-RULES  AND  REGULATIONS.-Whlle  a  raH- 
road  companj  may  adopt  reasonable  rules  and  regulations  In  the  dis- 
patch «>f  Its  htisinoRS  In  farrA'luR  pasHonRfrH.  and  Insist  tiyuin  n  com- 
pliance therewith  upon  the  part  of  all  who  seek  transportation,  It  la 
bound  to  sfrord  reasonable  facilities  to  enable  a  passenger  to  comply 
with  Its  rules  and  regulations. 

1UVIN(;  TU'KKTS  AHOARD  THE  TRAIN.— A  mIlro«d  com- 
pany may  charge  one  who  pays  his  fare  on  the  train  a  higher  rate  of 
fare  than  one  who  buys  a  ticket  l>ofore  getting  on  the  cars.  If  It  ex- 
tends ample  facilities  to  all  travelers  who  desire  to  procure  tlcketa. 
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EXCURSION  TRAINS  AT  REDUCED  RATES.— A  railroad 
company  may  run  an  excursion  train  at  reduced  rates,  require  pas- 
sengers to  purchase  tickets  as  a  condition  to  obtaining  tlie  benefit  of 
sucb  rates,  and  enforce  tbe  rule  against  all  who,  by  their  own  fault, 
fail  to  comply  with  it. 

RIGHT  TO  PAY  EXCURSION  TICKET  FARE  ON 
TRAIN.— If  a  passenger  on  a  railroad  excursion  train,  through  the 
fault  of  the  company,  has  been  unable  to  procure  a  ticket  before  en- 
tering the  train,  he  may  ride  on  such  train,  and,  upon  a  tender  of  the 
excursion  ticket  fare,  he  is  entitled  to  all  the  rights  and  privileges 
that  a  ticket  would  afford  to  him. 

PAYMENT  OF  EXCESSIVE  FARE  ON  EXCURSION 
TRAIN.— One  is  under  no  obligation  to  purchase,  even  for  a  trifle, 
what  is  already  his  own.  Therefore,  a  passenger  on  an  excursion 
train,  running  at  reduced  rates,  wlio  has,  through  the  fault  of  the 
company,  been  unable  to  secure  an  excursion  ticket,  is  under  no  obli- 
gation to  pay  the  full  or  excessive  rate  of  fare  demanded  by  the  con- 
ductor on  tlie  irain,  in  order  to  prevent  his  being  ejected  from  the 
train  and  thus  lessen  his  damages. 

EJECTING  PASSENGER— ACTION  FOR  VIOLATION  OF 
PERSONAL  RIGHT,— A  cause  of  action  for  ejecting  a  passenger 
from  an  excursion  train  after  tender  of  the  excursion  rate  is  not  for 
a  breach  of  the  contract  to  carry,  but  for  the  violation  of  a  personal 
right  assured  by  the  law. 

EXCURSION  TRAIN  —  LIABILITY  FOR  EJECTING  PAS- 
SENGER UNABLE  TO  I'ROCURE  A  TICKET.— When  a  railroad 
company  invites  the  public  to  take  passage  upon  a  special  train  at  a 
certain  station,  at  excursion  rates,  passengers  have  a  right  to  expect 
that  reason.nble  acconiniodntions  will  be  furnished  there,  or  on  the 
train,  to  obtain  tickets;  and  if  the  company  has  no  ticket  oflSce,  or 
agent,  to  sell  tickets  at  that  station,  it  cannot  insist  that  all  who 
board  the  train  shall  first  purchase  excursion  tickets.  Under  such 
circumstances,  if  it  ejects  a  passenger  wlio  tenders  the  excursion  rate 
on  the  train,  it  is  liable  in  tort  for  the  damages  inflicted. 

EJECTING  PASSENGER  ON  SUNDAY.— The  fact  that  a  pas- 
senger traveling  on  a  Sunday  excursion  train  is  wrongfully  ejected 
on  that  day  from  the  train,  does  not  bar  his  right  to  recover  dam- 
ages for  injuries  sustained  thereby. 

J.  H.  Mellett,  C.  H.  Burclieiial,  and  J.  L.  Eupe,  for  the  ap- 
pellant. 

C.  S.  Hemley,  for  the  appellee. 

*»  CRUMP  ACKER,  J.  Graham  sued  the  railroad  company 
for  damages  for  unlawfully  ejecting  him  from  one  of  its  passen- 
ger trains. 

The  complaint  alleges  that  the  company  ran  an  excursion 
train  from  the  city  of  Indianapolis  to  the  city  of  Richmond 
and  return  on  the  twelfth  day  of  May,  1889,  and  prior  thereto 
it  advertised  such  excursion  train  along  the  line  of  its  road  hy 
"posters,"  giving  the  time  of  its  arrival  and  departure  at  the 
various  stations,  and  stating  the  fare  for  the  round  trip;  that 
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Bald  company  so  advertised  said  train  to  leave  the  station  at  the 
village  of  Ogden  at  —  o'clock  A.  M.  on  said  twelfth  day  of  May, 
and  that  the  fare  for  the  round  trip  from  *®  said  station  would 
be  seventy  cents;  that  plaintiff  desired  to  go  on  said  excursion, 
and  went  to  the  station  at  Ogden  in  proper  time  to  take  passage 
on  said  train,  and  before  the  arrival  of  the  train  he  undertook  to 
procure  a  round-trip  excursion  ticket,  but  could  not,  for  the  rea- 
son that  the  company  had  negligently  failed  to  have  any  ticketa 
for  sale  at  said  station;  that  said  train  stopped  at  said  station  for 
the  purpose  of  receiving  passengers,  and  plaintiff,  being  unable 
to  purchase  a  ticket,  and  having  the  money  to  pay  his  fare,  em- 
barked upon  said  train,  supposing  he  could  buy  a  ticket  from  the 
conductor;  that  thereafter  the  conductor  in  charge  of  said  train 
came  to  plaintiff  to  collect  liis  fare,  and  he  paid  said  conductor 
the  sum  of  ninety-five  cents,  and  "demanded  that  he  be  carried 
from  said  station,  Ogden,  to  the  city  of  Richmond  and  return; 
that  said  defendant  accepted  said  sum  of  money  for  such  fare, 
and  gave  the  plaintiff  a  receipt  therefor";  that  upon  the  return 
of  said  train  in  the  evening  of  said  day,  the  plaintiff  took  passage 
thereon  for  Ogden,  and  the  same  conductor  was  in  charge  of  the 
train  to  whom  plaintiff  paid  liis  fare  on  the  trip  to  Richmond; 
that  while  said  train  was  proceeding  on  its  journey,  and  was 
about  a  mile  west  of  the  city  of  Richmond,  said  conductor  came 
to  the  plaintiff  and  demanded  his  fare  to  Ogden,  whereupon 
plaintiff  exhibited  to  him  the  receipt  for  the  fare  paid  as  afore- 
said, and  refused  to  pay  any  more,  and  the  conductor  thereupon 
8to{»pcd  said  train  and  unlawfully  expelled  plaintiff  therefrom; 
that  it  was  dark  and  raining,  and  plaintiff  was  unacquainted  in 
that  vicinity,  and  was  compelled  to,  and  did,  walk  to  his  home, 
«  distance  of  thirty-five  miles,  whereby  he  was  damaged,  etc. 

A  demurrer  filed  to  the  complaint  was  overruled,  and  excep- 
tions saved.  The  defendant  answered  in  three  paragraphs. 
The  third  paragraph  was  adjudged  insufficient  upon  demurrer. 
The  plaintiff  replied  by  general  denial,  and  the  issues  thus 
formed  were  tried  by  a  jury,  who  returned  a  special  verdict.  *^ 
The  defonflant  moved,  successively,  for  a  venire  de  novo  and  for 
a  new  trial;  but  both  motions  were  overruled,  and  the  plaintiff 
was  awarded  jud^'mcnt  upon  the  verdict. 

The  first  question  for  consideration  arises  upon  the  ruling  of 
the  court  upon  the  demurrer  to  the  complaint. 

It  is  clairac<l,  on  behalf  of  the  company,  that  the  theory  of  the 
complaint  is  the  breach  of  a  special  contract  between  the  appellee 
and  the  conductor,  by  the  ternu  of  which  the  former  was  to  be 
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carried  to  Eichmond  and  return  for  ninety-five  cents,  and  it  ia 
insisted  that  the  facts  alleged  do  not  establish  such  a  contract 
We  do  not  so  understand  the  complaint.  It  proceeds  upon  the 
theory  that  the  company  undertook  to  run  a  special  train  at 
special  rates,  and  that  all  who  complied  with  the  company's  reg- 
ulations were  entitled  tx)  the  benefit  of  such  special  rates;  and 
that  the  appellee  complied  with  such  regulations  as  far  as  it  was 
in  his  power  to  do,  and  paid  the  stated  fare,  and  more,  and, 
while  in  the  enjoyment  of  a  privilege  he  had  so  purchased  and 
paid  for,  he  was  unlawfully  expelled  from  the  train.  It  does  not 
appear  by  the  complaint  that  it  was  necessary  to  have  a  ticket 
to  obtain  the  benefit  of  the  excursion  privileges;  but,  conceding 
that  such  was  the  requirement,  the  complaint  is  sufficient. 

It  is  universally  admitted  that  a  carrier  of  passengers  may 
adopt  reasonable  rules  and  regulations  in  the  dispatch  of  its 
business,  and  may  rightfully  insist  upon  a  compliance  therewith 
upon  the  pai*t  of  all  who  seek  transportation;  but  the  carrier  is 
bound  to  afford  reasonable  facilities  to  enable  a  compliance  with 
its  rules  and  regulations.  A  railroad  company  may  charge  a 
higher  rate  of  fare  to  one  who  pays  the  conductor,  or  manager 
of  a  train,  than  to  one  who  buys  a  ticket,  provided  it  extends 
ample  facilities  to  all  travelers  who  desire  to  procure  tickets. 
Such  company  may  run  an  excursion  train  at  reduced  rates,  and 
require  passengers  to  purchase  tickets  as  a  condition  upon  which 
they  shall  obtain  the  ^^  benefit  of  such  rates;  and  it  may  enforce 
this  rule  against  all  who,  by  their  own  fault,  fail  to  comply  with 
it. 

If,  however,  a  passenger  is  unable  to  procure  a  ticket  through 
the  fault  of  the  company,  he  may  take  passage  on  such  train, 
and,  upon  a  tender  of  the  ticket  fare,  will  be  entitled  to  all  of  the 
rights  and  privileges  that  a  ticket  would  afford  him.  Upon  a 
tender  of  fare  under  such  circumstances,  the  relation  of  carrier 
and  passenger  would  obtain,  and  the  company  would  have  no 
right  to  eject  such  passenger,  or  deny  him  passage,  because  he  is 
without  a  ticket.  This  principle  ia  firmly  settled  by  the  de- 
cisions of  the  supreme  court  of  this  state:  Jeffersonville  R.  R. 
Co.  V.  Rogers,  28  Ind.  1;  92  Am.  Dec.  276;  St.  Louis  etc.  Ry.  Co. 
V.  M}Ttle,  51  Ind.  566;  Toledo  etc.  Ry.  Co.  v.  McDonough,  53 
Ind.  289;  Lake  Erie  etc.  Ry.  Co.  v.  Fix,  88  Ind.  381;  45  Am. 
Rep.  464;  Godfrey  v.  Ohio  etc.  Ry.  Co.,  116  Ind,  30;  Pennsyl- 
Tania  Co.  v.  Bray,  125  Ind.  229. 

The  fact  that  the  trespass  occurred  on  Sunday  does  not  affect 
the  appellee's  right  to  recover. 
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Wliile  the  right  to  ride  upon  the  train  had  its  foundation  in 
tlie  implied  agreement  upon  the  part  of  the  company  to  carry 
the  appellee,  created  by  the  payment  of  fare,  the  action  is  not 
for  the  breach  of  such  contract,  but  for  the  violation  of  a  per- 
sonal right  assured  by  the  law.  As  between  carrier  and  passen- 
ger, the  law  imposes  a  duty  upon  the  carrier  independent,  in  a 
sense,  of  their  contractual  relations,  although  incidental  thereto, 
but  which  has  its  basis  in  the  regard  the  law  has  for  human  life, 
and  personal  security:  Louisville  etc.  Ry.  Co.  v.  Frawley,  110  Ind. 
18;  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126;  17  Am. 
Rep.  221. 

It  is  further  contended  that  it  was  the  appellee's  duty  to  pay 
the  return  fare  demanded  by  the  conductor  out  of  considera- 
tion for  the  rights  of  other  travelers,  and  that  his  only  right  of 
action  would  be  to  recover  from  the  company  the  excess  charged. 
If  he  had  paid  the  extra  demand,  and  been  carried  to  his  destina- 
tion, perhaps  he  could  only  recover  the  excess,  unless  some  ele- 
ment of  special  damages  entered  into  *^  the  occurrence;  but  he 
was  not  bound  to  do  this.  This  identical  question  was  before 
the  court  in  Jeffersonville  R.  R.  Co.  v.  Rogers,  28  Ind.  1,  92  Am. 
Dec.  276,  and,  in  deciding  it,  the  court  said:  "The  plaintiff  was 
under  no  obligation  to  purchase,  even  for  a  trifle,  the  right 
which  was  already  his  own." 

The  complaint  is  sufficient.  The  third  paragraph  of  answer 
pleads  a  rule  of  the  company  requiring  passengers  to  purchase 
tickets  in  order  to  obtain  the  benefit  of  the  excursion  rates,  and 
alleges  that  the  company  had  ceased  to  keep  a  ticket-office  at 
Ogden  on  account  of  a  lack  of  business  to  justify  it,  which  fact 
was  generally  known  in  that  vicinity;  and  that  appellee  boarded 
the  train  without  a  ticket  and  the  conductor  demanded  of  him 
the  regular  ca.sh  fare,  which  he  refused  to  pay,  and  was,  on  that 
account,  required  to  leave  the  train;  that  no  unnecessary  force 
was  employed  to  expel  him,  nor  was  he  subjected  to  any  indig- 
nity. 

There  waa  no  error  in  rejecting  this  answer.  It  was  imma- 
terial whether  the  company  maintained  a  regular  ticket-oflBce  at 
Ogden  or  not.  When  it  invited  the  public  to  take  passage  upon 
the  special  train  at  that  point,  and  agreed  to  carry  for  a  special 
ra/te,  passengers  had  a  right  to  expect  that  reasonable  accommo- 
dations would  be  furnished  there,  or  on  the  train,  to  obtain 
tickets. 

Aa  has  been  suggested,  it  is  only  where  he  is  without  a  ticket 
through  his  own  fault  that  a  cash  paeeenger  may  be  discrimin- 
ated againsL 
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It  is  argued  that  the  special  yerdict  is  defective,  in  that  it  does 
not  find  the  terms  of  the  special  contract  between  the  appellee 
and  the  conductor,  nor  set  out  the  substance  of  the  cash  fare 
receipt,  nor  find  what  the  company's  regulations  were  respect- 
ing the  purchase  of  tickets  for  the  excursion. 

None  of  these  questions  were  material.  The  action  is  not 
founded  upon  any  special  contract  with  the  conductor,  and  the 
receipt  was  only  evidence  of  the  payment  of  fare,  and  ^^  could 
have  no  possible  effect  upon  the  rights  of  the  parties  to  any 
further  extent.  It  was  immaterial,  under  the  theory  of  the  case, 
what  the  company's  rules  were,  with  reference  to  requiring  pas- 
sengers to  purchase  tickets.  The  fact  that  appellee  paid  more 
than  the  advertised  fare  should  subject  him  to  no  disadvantage. 

Every  essential  issue  was  covered  by  the  special  verdict,  and 
the  appellee  was  entitled  to  judgment  thereon.  There  is  no 
material  error  in  the  record. 

The  judgment  is  affirmed. 


RATLROADS-RULES  AND  REGULATIONS— TICKETS— EX- 
PULSION.— A  railroad  company  may  prescribe  a  rule  requiring  all 
persons,  before  taking  passage  on  its  passenger  trains,  to  procure  tick- 
ets, and  to  exhibit  them  to  the  conductor  at  all  proper  times  to  entitle 
them  to  ride,  and,  in  default  thereof,  to  pay  an  additional  sum,  when 
it  has  furnished  the  necessary  conveniences  and  facilities  to  travelers 
for  procuring  tickets.  If  the  company  has  failed  or  neglected  to  fur- 
nish a  traveler  an  opportunity  to  procure  a  ticket,  and  he  applies  for 
passage  or  enters  its  passenger  train  without  having  such  ticket,  but 
offers  to  pay  the  usual  fare,  the  company  cannot  lawfully  reject  or  eject 
him,  as  the  company  is  bound  to  furnish  all  the  conveniences,  oppor- 
tunity, and  means  necessary  to  comply  with  its  rules:  Poole  v.  Northern 
Pac.  R.  R.  Co.,  16  Or.  ^61;  8  Am.  St.  Rep.  289;  Chicago  etc.  R.R.  Co. 
V.  Flagg,  43  111.  364 ;  92  Am.  Dec.  133 ;  Evans  v.  Memphis  etc.  R.  R.  Co., 
66  Ala.  246;  28  Am.  Rep.  771 ;  McGowen  v.  Morgans'  R.  R.  etc.  Co.,  41 
La.  Ann.  732;  17  Am.  St.  Rep.  4l5;  Reese  v.  Pennsylvania  R.  R.  Co., 
131  Pa.  St.  422;  17  Am.  St.  Rep.  818.  A  passenger,  unable  to  purchase 
a  ticket  because  of  the  failure  of  a  railroad  company  to  furnish  him  an 
opportunity  to  do  so,  may  pay  the  excess  demanded  on  the  train  under 
protest,  and  recover  it  by  suit,  or  refuse  to  pay  it,  and  hold  the  com- 
pany liable  in  damages  for  an  ejection :  Forsee  v.  Alabama  etc.  R.  R. 
Co.,  63  Miss.  66;  56  Am.  Rep.  801;  St.  Louis  etc.  R.  R.  Co.  v.  South, 
43  111.  176;  92  Am.  Dec.  103.  A  railway  company  may  lawfully  make 
and  enforce  a  rule  that  passengers  not  procuring  tickets  before  entering 
a  train  shall  pay  a  greater  specified  rate  of  fare,  if  it,  when  added  to 
the  regular  rate,  does  not  exceed  the  maximum  charge  allowed  by  law : 
Zageimeyer  V.  Cincinnati  etc.  R.  R.  Co.,  102  Mich. -214;  47  Am.  St. 
Rep.  514,  and  note;  Reese  v.  Pennsylvania  R.  R.  Co.,  131  Pa.  St.  422; 
17  Am.  St.  Rep.  818.  See  monographic  note  to  Commonwealth  v. 
Power,  41  Am.  Dec.  483,  on  regulations  which  railroad  companies  may 
make  respecting  passengers  and  others  not  employees.  A  railroad 
company  is  required  to  furnish  a  convenient  and  accessible  place  for 
the  sale  of  tickets,  and  to  afford  the  public  a  reasonable  opportunity  to 
purchase  them.  Its  right  to  discriminate  in  its  fare  between  those  who 
purchase  tickets  and  those  who  do  not,  while  just  and  reasonable,  is 
dependent  on  the  fact  that  a  reasonab'e  opportunity  has  been  given  to 
obtain  tickets  at  the  lowest  rate  of  fare :  St.  Louis  etc.  R.  R.'  Co.  v. 


262  Gabriqus  v.  H.  F.  &  F.  M.  Society.       [Indiana, 

South,  43  111.  176;  92  Am.  Dec.  103.  An  action  of  tort  will  lie  to  re- 
cover damages  for  tiie  wrongful  expulsion  of  a  passenger  from  a  rail- 
way car,  and  tliougli  the  complaint  alleges  a  contract  for  carriage,  th» 
action  is  not  for  breach  oi  the  contract,  but  for  tort  by  breach  of  duty: 
Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1;  S3  Am,  St.  Rep.  157.  Th» 
plaintiff,  in  such  an  action,  niaj'  recover  more  than  nominal  damages, 
altbuuj^h  he  has  received  no  personal  injuries  to  his  body  by  reason  of 
snch  expulsion,  and  has  suffered  no  pecuniary  loss:  Chicago  etc.  R.  R. 
Co.  V.  Flagg,  43  111.  364;  92  Am.  Dec.  133;  but  ordinarily  the  measure 
of  damages  is  the  cost  of  a  ticket  from  the  point  of  expulsion  to  tha 
passenger's  destination,  together  with  an  allowance  for  such  damages 
as  actually  result  from  loss  of  time:  Gorman  v.  Southern  Pac.  Co.,  97 
Cal.  1;  33  Am.  St.  Rep.  157.  In  an  action  by  a  passenger  against  a 
carrier,  to  recover  damages  for  injuries  received  through  its  careless- 
ness, the  fact  that  the  plaintiff  was,  at  the  time  of  the  injury,  travelinf< 
on  Sunday,  in  violation  of  a  statute  of  the  state,  is  no  defense  to  the 
action:  Carroll  v.  Staten  Island  R.  R.  Co.,  58  £i.  Y.  126:  17  Am.  Rep. 
221. 


Garrigus  V.  Home   Frontier  and  Foreign  Mis- 
sionary Society. 

[S  Indiana  Apfeals,  91.] 
NEGOTIABLE  INSTRUMENTS— NOTE  OR  WILL.— A  writ- 
ten Instrument  in  which  the  maker  expresses  a  desire  "to  advance 
the  cause  of  missions,  and  to  induce  others  to  contribute  to  that  pur- 
pose," and  i>roniises,  absolutely  and  unconditionally,  to  pay  a  certain 
Bum  of  money,  the  payment  to  be  made  out  of  his  estate  one  month 
after  his  death,  is  a  promissory  note,  and  not  a  will,  and,  having  a 
good  and  valid  consideration,  it  may  be  enforced  by  suit. 

DEATH,— A  promissory  note  payable  after  the  death  of  the 
maker  Is  n  valid  obligation. 

DELIVERY. —  The  payee's  possession  of  a  promissory  note 
raises  a  prcsiiiiii>tion  of  deliver}*. 

EXEriTORS  AND  ADMINISTRATORS-CLAIM  AGAINST 
ESTATE.— It  is  sufTieiont  to  file  a  note,  executed  by  one  deceased, 
against  his  estate,  without  accompanying  the  same  with  a  formal 
complaint. 

M.  Garrigus,  M.  Bell,  and  W.  C.  Purdum,  for  the  appellant 

J.  C.  r.l.icklirlpe,  W.  E.  Blacklidge,  C.  C.  Shirley,  and  B.  C. 
Moon,  for  tlie  appellee. 

"*  KKW,  C.  J.  The  appellee,  «8  plaintiff,  filed  a  claim 
apainst  ®*  the  estate  of  Elizabeth  Stover,  the  appellant's  deced- 
ent, founded   ujjon   the  following  written  instrument: 

"November  10th,  1884. 

'TDewrinj;  to  advance  the  cause  of  missions,  and  to  induce 
others  to  contribute  to  that  purpose,  I  promise  to  pay  to  the 
order  of  the  *Mome  Frontier  and  Foreijifn  Mis.sionary  Society 
of  the -Church  of  the  United  Brethren  in  Christ,*  the  sum  of 


May,  1891.]     Garrigus  v.  H.  F.  &  F.  M.  SociETy.  263 

six  hundred  ($600)  dollars,  with  interest  from ^  at  the  rate 

of per  cent  per  annum.     Said  sum  and  interest  to  be  paid 

out  of  my  estate  one  month  after  my  death. 

"MRS.  ELIZABETH  X'STOVER. 

''Executed  in  our  presence: 
"W.  S.  Fields. 
"Amelia  Jolon." 

A  demurrer  to  the  claim  for  want  of  facts  was  overruled,  and 
exception  taken.  There  was  a  trial  by  the  court,  with  finding 
and  judgment  for  the  appellee  in  the  sum  of  eight  hundred  and 
four  dollars. 

The  errors  assigned  by  the  appellant  are,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is,  that  the  instru- 
ment sued  on  is  without  sufficient  consideration  to  support  it, 
and  that,  therefore,  the  'action  cannot  be  maintained. 

The  promissory  note  sued  on,  for  such  we  think  it  must  be 
regiarded,  was  executed  "to  advance  the  cause  of  missions,  and 
to  induce  others  to  contribute  to  that  purpose." 

We  are  referred  by  counsel  for  the  appellant  to  cases  which 
would  seem  to  hold  that  a  promise,  such  as  that  made  by  the 
decedent  in  the  case  at  bar,  however  worthy  the  object  intended 
to  be  promoted,  is  gratuitous,  and  cannot  be  enforced;  that  the 
appellant,  as  the  personal  representative  of  the  promisor,  may 
refuse  to  perform  the  promise,  although  his  refusal  may  disap- 
point reasonable  expectations,  and  may  not  be  justified  in  the 
forum  of  conscience. 

®^  The  promise  of  the  decedent,  under  the  decisions  of  this 
state,  cannot  be  held  to  be  void  for  want  of  consideration. 

The  case  of  Johnston  v.  Wabash  College,  2  Ind.  555,  was  an 
action  for  debt  upon  the  following  promissory  note: 

$50.  Warren  County,  March  5th,  1842. 

"For  value  received,  I  promise  to  pay  Wabash  Manual  Labor 
College  and  Teachers'  Seminary  fifty  dollars,  five  years  from 
date,  with  interest  payable  annually  on  the  first  day  of  February. 
(Signed)        "JAMES  JOHNSTON." 

The  only  objection  made  to  the  recovery  on  the  note  was, 
that  it  was  given  without  consideration.  The  court  held  that 
the  accomplishment  of  the  object  in  aid  of  which  the  money  waa 
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promised  formed  a  good  and  valid  consideration  for  the  promise 
to  pay  it 

The  case  of  Roche  v.  Roanoke  Classical  Seminary,  56  Ind.  198, 
was  a  claim  filed  against  the  appellant's  decedent,  founded  upon 
a  written  obligation  in  these  words: 

*^Iarch  1st,  1873. 

*Tor  value  received,  I  promise  to  pay  to  the  order  of  the 
trustees  of  Roanoke  Classical  Seminary,  of  the  United  Brethren 
in  Christ,  at  Roanoke,  Indiana,  as  endowment  fund,  the  interest 
annually,  at  six  per  cent,  on  the  sum  of  one  hundred  dollars, 
for  such  a  term  of  years  as  will  be  required  for  said  interest  to 
equal  the  principal.  And  should  such  interest  not  be  paid, 
as  aforestated,  then  the  principal  itself  shall  be  at  once  collect- 
ible, otherwise  never.  Without  any  relief  from  valuation  or 
appraisement  laws.  j 

(Signed)        ''ELAM    A.   MAHON."     ; 

The  second  paragraph  of  the  answer  was  a  plea  of  failure 
of  consideration,  to  wit:  That  said  note  was  signed  as  a  sub- 
scription to  an  endowment  fund  of  the  appellee,  then  and  there 
being  subscribed  to;  that  said  endowment  fund  was  to  be  the 
sum  of  thirty  thousand  dollars,  and  no  other  sum,  and  that  said 
sum  had  not  yet  been  raised  or  subscribed,  etc. 

The  court,  in  ruling  upon  the  sufficiency  of  this  paragraph  of 
the  answer,  say,  among  other  things:  "The  truth  is,  *^  that 
the  note  sued  on  required  no  consideration  to  support  it  other 
than  'the  accomplishment  of  the  object  in  aid  of  which  the  money 
was  promised.'  The  appellee  was  authorized  by  law  to  accept 
donations,  and  appellant's  decedent,  in  his  lifetime,  had  the  right 
to  make  such  a  donation.  And  having  made  the  contract  in 
suit,  neither  he  nor  his  administrator  can  escape  or  avoid  the  ob- 
ligation, upon  the  plea  that  it  was  without  consideration,  or  that 
its  consideration  had  wholly  failed.  The  contract  of  the  dece- 
dent was  in  writing  and  must  speak  for  itself,  without  regard  to 
matters  not  mentioned  therein.  It  was  not  a  promise  to  pay  a 
sum  certain  as  a  part  of  any  other  sum,  or  upon  condition  that  a 
certain  sum  should  be  donated  or  subscribed  by  others  to  the 
fund  mentioned  in  the  note.  It  was  the  absolute  and  uncondi- 
tional promise  of  the  maker  of  the  note,  not  dependent  by  its 
terms  upon  the  acts  of  any  other  man  or  body  of  men,  to  pay  as 
therein  stipulated,  for  the  purpose  thereon  expressed.  And,  in 
our  opinion,  the  only  matters  which  could  have  been  answered 
in  this  action,  to  coni^itute  a  fnilure  of  consirleration  of  the  note 
in  suit,  would  have  been  an  alleged  abandonment  by  the  appellee 
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of  the  enterprise  for  which  it  was  incorporated,  and  in  aid  of 
which  the  not€  was  executed." 

The  cases,  in  some  of  the  other  states,  holding  to  a  different 
doctrine  will,  as  a  rule,  be  found  to  have  adopted  the  reasoning 
of  the  court  in  the  case  of  Trustees  v.  Stewart,  1  N.  Y.  581,  a 
case  which  the  supreme  court  of  this  state  has  refused  to  follow, 
and  has  held  to  be  at  variance  with  the  weight  of  authority:  See 
Higert  v.  Trustees,  53  Ind.  326;  Northwestern  Conference  v. 
Myers,  36  Ind.  375;  Pierce  v.  Euley,  5  Ind.  69;  Jewett  v.  Salis- 
bury, 16  Ind.  370;  Leviston  v.  Junction  R.  R.  Co.,  7  Ind.  597; 
Mansur  v.  Indianapolis  etc.  Ry.  Co.,  8  Ind.  487;  Musselman  v. 
Cravens,  47  Ind.  1;  Petty  v.  Trustees,  95  Ind.  278;  Bryan  v. 
Watson,  127  Ind.  42. 

It  is  further  urged  against  the  sufficiency  of  the  complaint 
*'  that  the  written  instrument  which  is  therein  declared  upo<n 
was  simply  an  attempt,  by  the  decedent,  to  dispose  of  that  amount 
of  his  estate  after  his  death,  was  therefore  testamentary  in  its 
character,  and  without  legal  efficacy  as  executed. 

"We  cannot  adopt  that  view.  The  instrument  in  no  respect 
resembles  a  will.  It  does  not  attempt  a  testamentary  disposal  of 
property,  but  promises  expressly  to  pay  a  sum  of  money  to  a 
party  named,  and,  being  in  the  form  of  a  contract  to  pay  money, 
may  be  said  to  import  a  consideration. 

It  is  none  the  less  a  promissory  note  because  made  payable 
after  lihe  death  of  the  maker:  Story  on  Promissory  Notes,  sec. 
27;  1  Daniell  on  Negotiable  Instruments,  sec.  46;  Hathaway  v. 
Roll,  81  Ind.  567;  Price  v.  Jones,  105  Ind.  543;  55  Am.  Rep. 
230;  Wolfe  v.  Wilsey,  2  Ind.  App.  549. 

In  the  case  of  Moore  v.  Stephens,  97  Ind.  271,  relied  on  by  the 
appellant's  counsel,  there  was  no  promise  to  pay.  There  the  dece- 
dent, in  the  instrument  sued  on,  simply  directed  that  at  his 
death  his  estate  should  pay  a  certain  sum  of  money  to  the  bene- 
ficdary  therein  named. 

It  is  further  objected  to  the  complaint  that  it  is  not  shown 
that  the  note  went  into  the  possession  of  the  appellee  before  the 
decedent's  death. 

It  is  sufficient  to  file  a  note  executed  by  one  deceased,  against 
his  estate,  without  accompanying  the  same  with  a  formal  com- 
plaint: Pulley  V.  Perfect,  30  Ind.  379;  Smith  v.  Denman,  48 
Ind.  65;  Noble  v.  McGinnis,  55  Ind.  528;  Hathaway  v.  Roll,  81 
Ind.  567;  Price  v.  Jones,  105  Ind.  543;  55  Am.  Rep.  230;  Wolfe 
V.  Wilsey,  2  Ind.  App.  549. 

The  possession  of  a  note  will  raise  a  presumption  of  delivery: 
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Bush  T.  Seaton,  4  Inia.  522;  Kimball  v.  Whitney,  15  Ind.  280; 
Stew«rt  V.  Davis,  18  Ind.  74;  Paulman  v.  Claycomb,  75  Ind.  64, 

The  demurrer  to  the  complaint  was  properly  overruled.  We 
have  carefully  examined  the  evidence,  and  do  not  think  the  trial 
court  erred  in  overruling  the  motion  of  the  appellant  for  a  new 
triaL  The  signature  of  the  decedent  to  *•  the  note  sued  on 
was  proven,  and  the  finding  of  the  court  was,  in  all  respects,  sus- 
tained by  the  evidence. 

The  judgment  is  afl&rmed,  with  costs. 

NEGOTIABT-E  INSTRUMENTS.— A  promiesory  note,  although  by 
its  terms  payable  »fter  tlje  death  of  the  maker,  is  a  valid  instrument, 
where  it  contains  a  promise  to  pay  a  sum  certain  at  a  specitied  time 
after  his  death:  Carnwright  v.  Gray,  127  N.  Y.  92;  24  Am.  St.  Rep. 
424.  In  determining  whether  an  instrument,  posthumous  in  its  opera- 
tion, is  a  will  or  not,  the  intention  of  the  maker,  to  l>e  gathered  from 
the  language  and  the  attendant  circumstanres,  sliould  control:  Hazle- 
ton  V.  Keetl,  46  Kan.  73;  26  Am.  St.  Rep.  86,  and  note,  showing  when 
an  instrument  is  a  will  or  a  deed.  An  instrument  in  the  form  of  a  note, 
but  payable  "after  my  decease,  on  demand,"  is  a  note:  Note  to  Carl- 
ton V.  tameron,  38  Am.  Rep.  622.  The  possession  of  a  note  is  prima 
facie  evidence  of  its  ownership  and  right  to  sue:  Bigelow  v.  Burnham, 
90  Iowa,  300;  48  Am.  St.  Rep.  442;  notes  to  Market  etc.  Nat.  Bank  v. 
Sargent,  85  Me.  349;  35  Am.  St.  Rep.  376;  Carnwright  v.  Gray,  24  Am. 
St.  Kep,  428. 

EXECUTORS  AND  ADMINISTRATORS.— THE  PRESENTATION 
OF  A  CLAIM  against  a  decedent's  estate  need  not  be  in  any  particu- 
lar form,  but  only  so  as  to  give  notice  of  its  character  and  amount,  and 
enable  the  executor  to  provide  for  its  payment:  Henderson  T.  Ilsley, 
11  Smedes  &  M.  9 ;  49  Am.  Dec  41. 


Adams  v.  Main, 

[8  Indiana  Appeals,  332.] 

HUSBAND  AND  WIFE.-AN  ACTION  FOR  THE  ALIENA- 
TION OF  A  WIFE'S  AFFECTIONS  may  be  maintained  without 
j)roof  of  adultery.  Such  an  action,  whether  adultery  is  charged  or 
not,  is  nn  action  for  seduction,  and  the  wife  is,  under  the  statute,  In- 
competeut  as  a  witness  in  such  cases. 

AN  ACTION  FOR  TUB  ALIENATION  OP  A  WIFE'S  AF- 
FECTIONS is  Imsrd  on  the  loss  of  the  consortium,  and  proof  of 
actual   p<'ctininry   loss  is   not  eKsentlal   to  recovery. 

WiTNESSES.-IN  AN  ACTION  FOR  TUB  ALIENATION  OP 
A  WIFE'S  AFFECTIONS.  It  is  Improper  to  ask  the  husband,  on  his 
cro««-<«xanilnntion  a»  a  wllncsa.  after  he  hns  testified  In  chief  that  he 
witnessed  certain  acts  and  conduct  between  his  wife  and  the  defend- 
ant, whether  he  Inferred  adultery  from  such  acta  and  conduct,  as 
thla  calls  for  the  statement  of  a  conclusion,  and  not  a  fact 

EVIDENCE.— IN  AN  ACTION  FOR  THE  ALIENATION  OP  A 
WIFE'S  AFFECTIONS.  It  Is  harmleM  error,  if  any,  to  permit  the 
husband,  who  is  pluiuUff,  to  ask  a  witness  if  she  had  ever  beard  the 
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neighbors  talk  about  his  wife  and  the  defendant  going  to  a  show,  If 
a  negative  reply  is  given. 

EVIDENCE.— IN  AN  ACTION  FOR  THE  ALIENATION  OFA 
WIFE'S  AFFECTIONS,  after  the  husband,  who  is  plaintiff,  has 
shown  that,  while  the  children  were  sick,  their  mother  left  them,  and 
accompanied  the  defendant  to  places  of  amusement.  It  is  proper  to 
exclude  testimony  of  a  general  character  as  to  how  the  plaintiff's 
wife  treated  her  children. 

INSTRUCTIONS.-IN  AN  ACTION  FOR  THE  ALIENATION 
OF  A  WIFE'S  AFFECTIONS,  it  is  not  error  to  charge  the  jury  that 
no  inference  is  to  be  drawn  for  or  against  either  party  from  the  fact 
that  the  wife  has  not  testified.  She  Is,  under  the  statute,  incom- 
petent as  a  witness  in  such  an  action. 

INSTRUCTIONS.-IN  AN  ACTION  FOR  THE  ALIENATION 
OF  A  WIFE'S  AFFECTIONS,  where  the  husband  is  plaintiff,  it  is 
not  error  to  charge  the  jury  that  he  cannot  recover  if  the  defendant 
made  presents  to  her,  and  gave  her  other  attentions,  with  the  con- 
sent of  the  husband,  the  defendant  having  no  evil  intent,  and  not 
having  had  carnal  knowledge  of  her,  although  she  conceived  a  fond- 
ness for  him,  as  a  consequence  of  such  acts. 

INSTRUCTIONS— APPEAL.— No  ground  is  presented  for  re- 
view on  appeal,  because  of  the  refusal  to  give  instructions  requested. 
If  it  appears  that  they  were  not  asked  until  after  the  commencement 
of  the  arirunient. 

APPEAL.— IT  WILL  BE  PRESUMED,  on  appeal,  that  a  rul- 
ing of  the  trial  court  sustaining  an  objection  to  a  question  asked  a 
witness  was  correct,  in  the  absence  of  any  showing  to  the  contrary. 

PLEADINGS— AMENDMENTS  AND  ADDITIONS  TO.— It  Is 
very  largely  within  the  discretion  of  the  trial  court  to  permit  the 
JUhi'^  of  additional  p.-irajTraplis  of  plendings  and  amendments  after 
the  issues  are  closed;  and  a  ruling  allowing  this  to  be  done  Is  not 
ground  for  a  reversal  of  judgment,  unless  the  appellant  shows  affirm- 
atively that  he  was  piejudiced  by  it. 

TRIAL-VENIRE  DE  NOVO.— The  failure  of  the  jury  to  find 
upon  all  the  Issues  is  not  a  defect  appearing  upon  the  face  of  the  ver- 
dict for  which  a  venire  de  novo  will  be  awarded. 

RES  JUDICATA.— THE  FINDING  OF  THE  JURY  UPON 
ONE  PARAGRAPH  ONLY  of  the  complaint,  where  there  is  evidence 
tending  to  support  another  paragraph,  precludes  an  action  on  the 
cause  averred  in  the  paragraph  as  to  which  no  finding  was  made. 

M.  P.  Turner  and  M.  E.  Forkner,  for  the  appellant. 

7.  M.  Morris  and  C.  S.  Hernly,  for  the  appellee. 

233  REINHARD,  J.  The  appellee  sued  the  appellant  for  de- 
bauching his  wife.  Originally,  the  oomplaint  was  in  one  para- 
graph, and  in  it  there  was  a  charge  of  adultery. 

After  the  issues  had  been  closed  and  the  trial  entered  upon, 
the  appellee,  by  leave  of  court,  filed  a  second  paragraph  of  com- 
plaint, from  which  the  charge  of  carnal  knowledge  was  omitted, 
and  which  declared  simply  upon  an  alienation,  by  the  appellant, 
of  the  affections  of  the  appellee's  wife.  No  demurrer  was  filed 
to  either  paragraph. 
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***  Issues  were  joined,  the  cause  was  tried  hj  a  jury,  and 
there  was  a  verdict  in  favor  of  the  appellee  on  the  second,  or  ad- 
ditional, paragraph  of  the  complaint,  there  being  no  express  find- 
ing on  the  first 

The  appellant  made  unsuccessful  motions  for  a  venire  de  novo 
and  for  a  new  trial,  and  the  ruling  of  the  court  upon  these  mo- 
tions is  reserved  by  proper  exceptions,  as  also  by  the  assignment 
of  errors. 

The  appellant  requested  the  court  to  instruct  the  jury  that 
the  action  could  not  be  maintained  without  proof  of  adultery. 
The  instruction  was  refused.  The  record  shows,  and  the  appel- 
lant concedes,  that  the  request  was  not  made  until  after  the 
commencement  of  the  argument,  and  the  question  of  whether  or 
not  there  was  error  in  refusing  to  give  the  instruction  is,  there- 
fore, not  properly  presented.  The  point  is  made,  however,  upon 
the  sufficiency  of  the  evidence  to  sustain  the  verdict,  and,  in  the 
discussion  of  this  question,  the  appellant's  counsel  urge  upon  us 
with  much  earnestness  the  consideration  that  sexual  connection 
must  be  established  before  there  could  be  any  recovery. 

As  the  finding  was  expressly  upon  the  second  para,';nii)h  of  the 
complaint,  in  which  the  charge  is  confined  to  that  of  alienating 
the  affections  of  the  wife  from  her  husband,  and  as  there  was 
neither  demurrer  nor  motion  in  arrest  of  judgment,  and  there  is 
no  assignment  of  error  that  the  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  we  do  not  see  how  the  appel- 
lant is  in  any  position  to  present  the  question  he  asks  us  to  de- 
cide. The  point  has  been  decided,  however,  against  the  appel- 
lant in  Iligham  v,  Vanosdol,  101  Ind.  160. 

The  appellant  next  insists  that  the  gist  of  the  second  para- 
graph of  the  complaint  is  for  the  loss  of  services,  and,  as  there 
was  no  proof  of  any  actual  pecuniary  loss,  the  evidence  did  not 
sustain  the  averments  in  this  paragraph.  In  this  view  we  cannot 
concur.  It  is,  perhaps,  true  tha,t  the  theory  of  such  an  action 
was  originally  the  loss  of  services,  for  it  ****  was  presumed  that 
by  the  seduction  or  alienation  the  wife's  services  were  rendered 
less  valuable.  But,  whatever  m«y  have  been  the  principle,  origi- 
nally, upon  which  this  class  of  actions  was  maintainable,  it  \» 
certain  that  the  weight  of  modem  authority  ba.«es  the  action 
on  the  loss  of  the  consortium — that  is,  the  Fociety,  companion- 
ship, conjugal  affections,  fellowship,  and  assistance.  The  su't 
is  not  regarded  in  the  nature  of  an  action  by  a  master  for  the 
loss  of  the  services  of  his  servant,  and  it  is  not  necessary  that 
there  should  be  any  pecuniary  loss  whatever:  Rinehart  v.  Bills, 
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82  Mo.  534;  52  Am.  Rep.  385;  Bigaouette  v.  Paulet,  134  Ma^s. 
123;  45  Am.  Eep.  307;  Sikes  v.  Tippins,  85  G-a.  231;  Heer- 
mance  y.  James,  47  Barb.  120;  Jones  v.  Utica  etc.  R.  R.  Co.,  40 
Hun,  349;  Cooley  on  Torts,  2d  ed.,  261;  Bigelow  on  Torts,  328, 
333-340. 

It  is  true  that  the  loss  of  services  may  still  constitute  one  of 
the  elements  of  damages  in  the  case,  for  the  alienation  of  the 
wife's  affections  may  involve  the  loss  of  such  services,  but  not 
necessarily  so.  Mr.  Bishop  states  the  law  upon  this  subject  as 
follows:  "One  who,  by  improper  means,  alienates  a  wife's  affec- 
tions from  her  husband,  though  she  neither  leaves  him  nor 
yields  her  person  to  the  seducer  [the  italics  are  ours],  injures 
the  husband  in  that  to  wMch  he  is  entitled,  brings  unhappiness 
to  the  domestic  hearth,  renders  her  mere  services  less  efficient 
and  valuable,  and  inflicts  on  him  a  damage  in  the  nature  of  slan- 
der; so  that  for  the  redress  of  his  wrong  an  action  is  maintain- 
able": 1  Bishop  on  Marriage  and  Divorce,  new  ed.,  sec.  1361. 

As  an  evidence  that,  whatever  may  have  been  the  rule  former- 
ly, the  trend  of  authority  now  is  to  treat  the  consortium  as  the 
basis  of  the  action,  it  may  be  said  that  in  many  jurisdictions 
of  this  country,  including  our  own,  it  is  now  held  that  the  wife 
may  maintain  an  action  for  the  alienation  of  the  affections  of 
her  husband,  and  that  this  may  be  done  even  in  some  jurisdic- 
tions where  the  common  law  still  prevails:  1  Bishop  on  Marriage 
and  Divorce,  new  ed.,  sec.  1357  et  seq;  Haynes  ^^®  v.  Nowlin, 
129  Ind.  581;  28  Am.  St.  Rep.  213;  Postlewaite  v.  Postlewadte, 
1  Ind.  App.  473. 

The  reasoning  in  these  cases  is,  that  inasmuch  as  the  husband 
has  the  right  to  sue  for  the  loss  of  the  consortium  of  the  wife, 
there  can  be  no  intelligent  reason  why  she  should  not  possess 
the  right  to  sue  for  the  loss  of  the  society,  companionship,  affec- 
tion, and  protection  of  the  husband,  which  the  law  has  vouch- 
safed to  her.  Surely,  the  analogy  would  not  hold  good  if  the 
right  of  action  of  the  husband  for  the  alienation  of  the  affec- 
tions of  his  wife  were  based  solely  upon  the  loss  of  her  services, 
for,  under  the  common  law,  the  wife,  who  was  considered  the 
inferior  being,  had  no  property  rights  in  the  services  of  the 
husband:  3  Blackstone's  Commentaries,  143. 

But,  even  if  we  were  to  concede  that  the  husband's  right  to 
maintain  this  action  is  based  upon  the  loss  of  services  of  the 
wife,  as  the  appellant  contends,  it  does  not  necessarily  follow,  by 
any  means,  that  there  must  have  been  actual  separation  of  the 
parties,  for,  as  we  have  seen  from  the  quotation  from  Bishop, 
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one  of  the  very  consequences  of  the  loss  of  the  affections  is,  that 
it  lessens  the  value  and  eflBciency  of  her  services,  even  if  she 
continues  to  perform  them.  It  seems  plain,  therefore,  that,  if 
it  can  be  shown  that  the  defendant  did  that  which  impaired 
the  value  of  such  services,  he  would  still  be  liable,  even  though 
he  did  not  deprive  the  husband  of  them  entirely.  The  posi- 
tion of  the  appellant  on  this  point  is,  therefore,  not  maintainable, 
even  from  his  own  premises.  The  facts  proved  amply  susrtain 
the  averments  of  this  paragraph.  Error  is  claimed,  also,  in  the 
giving  of  two  instructions.  The  first  of  thege  is  as  follows:  "5. 
This  being  on  action  by  a  husband  for  the  seduction  of  his  wife, 
the  wiie  is  excluded  from  testifying,  and  is  not  a  competent 
witness,  and  no  inference  is  to  be  drawn  for  or  against  either 
party  to  this  suit  from  the  fact  that  the  plaintiff's  wife  has  not 
testified." 

^^"^  Section  601  of  the  statutes  provides  that  the  husband 
shall  be  a  competent  witness  in  a  suit  for  the  seduction  of  his 
wife,  but  she  shall  not  be  competent. 

The  contention  of  counsel  for  appellant  that  the  second  par- 
agraph of  the  complaint,  upon  which  the  verdict  was  predicated, 
does  not  make  a  case  of  seduction  cannot  prevail.  The  term 
"seduction"  does  not  necessarily  imply  carnal  knowledge,  al- 
though, it  is  generally  used  in  that  connection.  It  was  doubt- 
less the  intention  of  the  framers  of  this  section  to  apply  that 
term  to  all  cases  of  this  class,  whether  there  is  a  charge  of  adul- 
tery or  not,  and  to  render  the  wife  incompetent  as  a  witness  in 
such  cases.  That  these  cases  all  fall  under  the  head  of  seduc- 
tion is  very  cleaxly  stated  in  the  following  quotation  from 
Bishop:  "The  husband  being  entitled  lo  the  society  and  ser- 
vices of  the  wife,  it  follows,  from  the  doctrine  of  seduction, 
....  that  he  may  recover  his  damages  against  anyone  who  un- 
lawfully eniioos  her  away,  though  nothinfj  transpires  or  is 
meant  in  the  nature  of  criminal  conversation"  ('he  italics  axe 
our  own):  1  Bishop  on  Marriage  and  Divorce,  new  ed.,  sec.  1360, 
See  Higham  v.  Vanosdol,  101  Ind.  160.  We  think  the  instruc- 
tion was  proper. 

The  other  instruction  complained  of  is  this:  "8.  If  the  defend- 
ant made  presents  to  plaintiff's  wife,  and  gave  her  other  atten- 
tions, by  and  with  the  consent  of  the  plaintiff,  with  no  evil  in- 
tent, and  not  intending  to  alienate  her  or  her  affections  from 
him,  and  never  had  carnal  knowledge  of  her,  the  plaintiff  cannot 
recover,  even  though,  aa  a  consequence  of  such  acta,  she  ooo- 
ceivad  a  fondness  and  affection  fur  the  defendant" 
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The  objection  to  this  charge  is  pointed  out  in  the  brief  of 
appellant's  counsel  as  follows:  "It  makes  the  nonliability  of  the 
def'eaidant  depend  upon  the  question  whether  the  good  faith 
acts  of  the  defendant  were  done  with  or  without  the  consent  of 
the  plaintiff/' 

"We  confess  our  inability  to  see  the  force  of  this  argument.  *^* 
It  is  true,  the  instruction  bases  the  nonliability  of  the  appellant 
upon  the  hypothesis  of  consent.  But  it  does  not  say,  nor  can 
it  be  inferred  from  the  charge  that  if  he  had  not  consented, 
he  would  be  liable.  "Whether,  if  there  was  no  consent,  there 
would  not  be  a  liability,  the  court  does  not  inform  the  jury.  It 
states  the  law  correctly  as  far  as  it  goes,  and  upon  the  hypothe- 
sis assumed.     It  is  applicable  to  the  facts  in  dispute. 

If  the  aippellant  desired  an  instruction  upon  any  other  hy- 
pothesis, he  should  have  requested  it  of  the  court.  Having 
failed  to  do  this,  he  cannot  complain  that  the  court  did  not 
give  it   of  its  own  motion. 

The  appellant's  attorney,  upon  cross-examination,  asked  the 
appellee  the  following  question:  "Do  you  mean  to  say  to  this 
jury  that  your  wife  and  that  man  committed  adultery  there  that 
evening?"  To  this  question  the  court  sustained  an  objection 
made  by  the  appellee,  and  the  appellant  claims  that  the  ruling 
was  erroneous. 

The  plaintiff  had  testified,  in  chief,  that  he  had  witnessed  cer- 
tain acts  and  conduct  between  his  wife  and  the  appellant.  The 
question  required  him  to  say  whether,  from  those  acts  and  that 
conduct,  he  inferred  adultery.  The  question  was  clearly  im- 
proper. It  required  the  witness  to  state  a  conclusion,  and  not 
a  fact.  "Whether  or  not  the  acts  were  such  as  justified  the 
inference  that  adultery  was  committed  was  for  the  jury,  and  not 
for  the  witness,  to  decide. 

Over  the  appellant's  objection,  the  appellee  was  permitted  to 
ask  a  witness  the  following  question:  "Did  you  ever  hear  the 
neighbors  talk  about  her  and  Adams  going  to  the  show?"  The 
witness  answered  that  she  did  not  think  she  ever  heard  the 
neighbors  say  anything.  Just  how  this  question  and  the  answer 
to  it  could  have  injured  the  appellant,  we  are  unable  to  see. 
The  answer  was  more  favorable  to  him  than  to  the  *^®  defend- 
ant. The  error  was,  therefore,  harmless,  if  it  was  error,  as  to 
which  we  do  not  decide. 

Another  witness  was  asked  the  following  question:  "Do  yon 
know  where  he  [the  plaintiff]  had  left  his  team,  or  what  he  had 
done  with  his  team?"    An  objection  to  this  question  was  bus- 
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tained.  Counsel  say  the  ruling  was  erroneous,  Lut  they  do  not 
point  out  in  their  brief  why,  or  in  what  respect,  it  was  so.  In 
the  absence  of  any  showing  to  that  effect  in  the  brief,  we  must 
presume  that  the  court  ruled  correctly. 

The  court  excluded  testimony  of  a  general  character  as  to 
how  Mrs.  Madn  treated  her  children.  This  was  right.  The  ap- 
pellee had  shown  that  while  the  children  were  sick  their  mother 
left  them  and  accompanied  the  appellant  to  shows  and  other 
places  of  amusement.  The  court  permitted  the  appellant,  in 
contravention  of  this  proof,  to  show  that  during  their  illness 
the  children  were  well  treated  by  their  mother.  There  was  no 
evidence  tending  to  prove  that  the  general  treatment  of  Mrs. 
Miiin  to  her  children  was  not  good. 

It  was  not  so  much  the  conduct  of  Mrs,  Main  that  the  jury 
was  concerned  in  as  that  of  the  appellant.  Whatever  was  proved 
as  to  her  conduct  was  proper  only  for  the  purpose  of  showing 
the  effect  of  the  appellant's  treatment  of  the  appellee  in  alien- 
ating his  wife's  affections.  In  so  far  as  this  had  been  proved, 
it  was  proper  to  rebut  it  by  countervailing  evidence.  But  such 
evidence  must  be  limited  within  the  scope  of  the  inquiry  to 
which  the  plaintiff's  evidence  was  confined.  It  could  not  have 
been  extended  over  the  whole  range  of  Mrs.  Main's  deportment 
to  her  children.  Such  latitude,  if  allowed,  would  lead  to  end- 
less questionings  and  cross-questionings  upon  collatoral  and  im- 
material facts,  and  would  tend  to  obscure  the  real  issues  in  the 
cause. 

Appellant  complains  that  appellee  was  permitted,  over  the 
former's  objection  and  exception,  to  file  a  second  paragraph  *^* 
of  complaint  after  the   jury  had  been  sworn  and  the  trial  begun. 

There  was  no  request  by  the  appellant  for  delay.  lie  does 
not  make  it  appear  how  he  was  injured.  To  permit  the  filing 
of  additional  paragraphs  of  pleadings  and  of  amendments,  after 
the  issues  are  closed,  is  very  largely  within  the  discretion  of  the 
court,  and,  unless  the  appellant  shows  affirmatively  that  he  was 
prejudiced,  the  ruling  will  not  lead  to  a  reversal:  Leib  ▼.  But- 
terick,  68  Ind.  199;  Judd  y.  Small,  107  Ind.  398;  Levy  r.  Chit- 
tenden, 120  Ind.  37;  Sanford  etc  Co.  v.  Mullen,  1  Ind.  App. 
204. 

Section  394  of  the  statute  seems  to  govern  such  proceedings, 
but  the  power  of  amendment  is  inherent  in  all  courts  of  justice: 
3  Blackstone's  Commentaries,  407;  Tieman  v.  Woodruff,  6  Mc- 
Lean, 135;  Bank  v.  Sherman,  101  U.  S.  403. 

The  appellant  insists    that  his  motion  for  a  venire  de  novo 
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should  have  been  sustained,  because  the  Jury  found  only  upon 
one  paragraph  of  the  complaint,  ignoring  the  other.  It  was 
formerly  held  that  a  failure  to  find  upon  all  the  issues  was  a 
good  cause  for  a  venire  de  novo,  hut  the  later  cases  decide  that, 
if  the  verdict  does  not  cover  all  the  issues,  this  is  not  a  defect 
appearing  on  the  face:  Works'  Practice,  971;  Board  v.  Pearson, 
130  Tnd.  436;  16  Am.  St.  Rep.  335;  Alexandria  etc.  Co.  v. 
Painter,  1  Ind.  App.  587. 

The  appellant  should  have  moved  to  require  the  jury  to  per- 
fect their  verdict,  if  he  desired  the  finding  to  cover  both  para- 
graphs. He  was  not  harmed,  however,  by  the  form  of  the  ver- 
dict. The  finding  of  the  jury  upon  one  paragraph  of  the  com- 
plaint, where  there  is  evidence  tending  to  support  both, 
precludes  the  appellee  from  ever  bringing  another  action  against 
the  appellant  on  the  cause  averred  in  the  paragraph  as  to  which 
no  finding  was  made:  Shaw  v.  Bamhart,  17  Ind.  183. 

The  cases  cited  by  appellant  on  this  point  proceed  upon  the 
theory  that  a  venire  de  novo  will  be  granted  where  the  jury  fails 
to  find  upon  all  the  issues,  but  this  doctrine,  as  ^*^  we  have 
seen,  has  been  overturned  by  the  more  recent  decisions. 

This  disposes  of  all  the  questions  raised  and  discussed. 

There  is  no  error. 

Judgment  affirmed. 


ACTION  FOR  ALIENATION  OF  WIFE'S  AFFECTIONS.— An  ac- 
tion by  a  husband  for  the  alienation  of  the  affections  of  his  wife  is  baaed 
on  the  loss  of  the  consortium,  and  it  is,  therefore,  not  essential  to  re- 
covery that  there  should  be  proof  of  actual  pecuniary  loss.  The  action 
may  also  be  maintained  without  proof  of  adultery.  It  is  an  action  for 
seduction.  This  topic  is  the  subject  of  a  monographic  note  to  Fratini  v. 
Caslini,  44  Am.  St.  Rep.  845-852.  In  such  an  action,  the  wife  ia  not  a 
competent  witness  for  the  husband:  Reynolds  v.  Schaffer,  91  Mich. 
494;  30  Am.  St.  Rep.  492. 

PLEADINGS— AMENDMENTS.— Power  to  allow   amendments   to 

E leadings  is,  in  a  large  degree,  in  the  discretion  of  the  court,  and  should 
e  liberally  exercised,  in  the  furtherance  of  justice :  Saint  v.  Guerrerio, 
17  Col.  448;  31  Am.  St.  Rep.  320.  Amendments  to  pleadings  may  be 
allowed  after  the  parties  have  announced  themselves  ready  for  trial : 
Radam  v.  Capital  Microbe  etc.  Co.,  81  Tex.  122;  26  Am.  St.  Rep.  783. 
APPEAL. — It  will  be  presumed  that  the  court,  in  trying  a  cause, 
disregarded  all  improper  evidence,  and  based  its  finding  and  judgment 
upon  competent  evidence  only:  Travelers  Ins.  Co.  v.  Murray,  16  Col. 
296;  25  Am.  St.  Rep.  267.  The  admission  of  improper  evidence,  if  not 
prejudicial,  is  not  reversible  error:  St.  Louis  etc.  Ry.  Co.  v.  Hackett, 
58  Ark.  381;  41  Am.  St.  Rep.  105.  When  the  court  can  clearly  see 
aflSrmatively  that  error  has  worked  no  harm  to  the  party  appealing,  it 
will  be  disregarded:  Osborne  v.  Francis,  38  W.  Va.  312;  45  Am.  St. 
Rep.  859. 

INSTRUCTIONS  may  be  refused  after  the  argument  has  begun: 
Evans ville  etc.  R.  R.  Co.  v.  Crist,  116  Ind.  446;  9  Am.  St.  Rep.  865. 
Am.  St.  Rep.,  Vol,  L.  — 18 
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RES  JUDICATA.— A  jndement  is  conclusive  against  a  plaintiff  as  to 
ever)'  matter  which  he  could  have  proved  in  the  first  suit,  and  which 
was  not  proved  or  withdrawn:  See  monographic  note  to  Fahey  v. 
Efiterlej  Macbioe  Co.,  44  Am.  St.  Rep.  569,  on  proof  of  tea  judicata. 


Bowser  v.    Cox. 

(3  Indiana  Appeatji,  309.] 
COTENANCY-ACTION  FOR  RENT.— If  tenants  In  common 
hare  executed  a  joint  demise,  they  must  join  In  actions  based  upon 
the  lease,  unless  it  providt-s  for  a  separate  rendering  of  rent  to  taoU, 
or  a  sopnrate  covonant  for  the  payment  of  rent  to  each;  but  if  they 
have  not  so  bound  themselves,  and  are  clalniinfr  rents  under  a  leajie 
made  by  the  ancestor,  their  rights  accord  with  their  Interests,  the  a*v 
cruing  rent  is  apportioned  among  them,  and  the  tenant  can  be  com- 
pelled to  pay  to  each  his  proportionate  share. 

F.  McCray,  T.  J.  Terhune,  and  B.  S.  Higgins,  for  the  appel- 
lants. 

H.  C.  Wills  and  G.  W.  Spahr,  for  the  appellee. 

■*®  NEW,  J.  Harriet  E.  Cox,  the  appellee,  is  the  widow  of 
John  A.  Cox,  who  died  testate  in  April,  1889.  The  testator, 
on  the  sixteenth  day  of  July,  1888,  leased  to  the  appellants  cer- 
tain real  estate,  with  an  elevator  and  machinery  connected 
therewith,  at  a  cash  rent  of  fifty  dollars  per  month,  for  two  years 
from  and  after  the  fifteenth  day  of  August,  1888.  The  testator 
left  as  his  only  heirs  his  widow,  the  appellee,  and  children  as 
follows:  John  R.  Cox,  Mary  A.  Winters,  Margaret  A.  Wall, 
Joseph  E.  Cox,  Mabel  V.  Cox,  Ore  A.  Cox,  Robert  McCune  Co«, 
and  Carrie  E.  Cox.  By  the  will,  the  four  children  first  above 
named,  and  who  are  adults,  are  to  receive  seven  hundred  dollars 
each,  lees  any  advancement  made  to  them.  The  residue  of  the 
testator's  estate,  both  real  and  personal,  is  given  by  the  will  in 
equal  shares  to  the  appellee  and  the  four  children  last  named, 
said  children  being  minors. 

The  action  is  to  collect  rent  alleged  to  be  due  from  the  appel- 
lants under  said  lease.  The  complaint  is  in  two  paragraphs. 
With  the  first  paragraph  copies  of  the  will  and  lease  are  filed. 
It  is  further  shoMsii  in  this  paragraph  of  the  complaint  that  th*? 
legacies  given  by  the  will  to  the  four  oldest  children,  and  all 
debts  of  the  estate,  have  been  paid,  and  that  therefore  an  admin- 
istration upon  the  estate  is  unnecessary.  There  is  no  executor 
named  in  the  vnW. 

Upon  issues  joined,  the  cause  was  submitted  to  the  court  for 
trial,  with  finding  and  judgment  for  the  plaintiff.  Appellant* 
then  moved  for  a  new  trial,  which  motion  wa«  overruled. 
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***  The  groimd  of  demurrer  to  the  first  paxagraph  of  the 
complaint  was,  that  there  was  a  defect  of  parties  plaintiff,  in 
this,  that  Mabel  V.  Oox,  Kobert  McCune  Cox,  Ora  A.  Cox,  and 
Came  E.  Cox  are  necessary  parties  plaintiff. 

The  contention  of  counsel  for  the  appellants,  as  we  under- 
etand  them,  is,  that,  inasmuch  as  the  four  children  last  named 
are,  undea*  the  will,  possessed  of  interests  in  the  estate  in  common 
with  the  appellee,  therefore,  there  can  be  no  recovery  of  any 
part  of  the  rent  in  this  action  by  the  appellee  as  sole  plaintiff. 

The  appellee  and  the  four  children  named  in  the  demurrer 
are  tenants  in  common,  but  the  lease  or  demise  on  which  the 
rent  has  accrued  was  not  made  by  them,  but  by  the  ancestor, 
and  hence,  as  tenants  in  common,  the  interest  of  each  is  in  sev- 
eralty. 

Where  there  is  a  joint  demise  executed  by  tenants  in  com- 
mon, they  must  Join  in  actions  based  upon  the  lease,  unless  the 
lease  provides  for  a  separate  rendering  of  rent  to  each,  or  a  sepa- 
rate covenant  for  the  payment  of  rent  to  each.  But  where  ten- 
ants in  common  have  not  bound  themselves  by  a  joint  demise, 
but  are  claiming  rents  under  a  lease  made  by  the  ancestor,  their 
rights  accord  with  their  interests,  the  accruing  rent  is  appor- 
tioned among  them,  and  the  tenant  can  be  compelled  to  pay  to 
each  his  proportionate  share:  Bliss  on  Code  Pleading,  2d  ed., 
eecs.  67-69;  Crosby  v.  Loop,  13  111.  625;  Cole  v.  Patterson,  25 
Wend.  456;  Jones  v.  Felch,  3  Bosw.  63.  We  do  not  think  our 
code  has  changed  this  rule. 

The  interests  of  the  appellee  and  the  four  children  named  in 
the  demurrer  cannot  be  said  to  be  the  same,  for  they  are  several 
end  distinct.  Each  is  the  real  party  in  interest  as  to  his  or  her 
several,  though  undivided,  part.  It  is  unlike  the  case  of  joint 
tenants,  cotrustees,  partners,  joint  owners,  or  joint  contractors, 
where  a  separate  judgment  would  not  be  proper  in  favor  of  one 
of  them. 

**2  The  court  did  not  err  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

COTENANTS,  ACTION  BY.  FOR  RENT.— Tenants  in  common 
may  maintain  a  joint  action  to  recover  rent  due  on  a  lease  of  the  com- 
mon property  which  contains  a  covenant  to  pay  rent  to  the  lessors 
jointly,  although,  by  a  memorandum  annexed  to  the  lease,  and  forming 
part  of  it,  it  is  agreed  that  one-half  of  the  rent  shall  be  paid  to  each  of 
the  lessors  separately:  Wall  v.  Hinds,  4  Gray,  256;  64  Am.  Dec.  64. 
Tenants  in  common  may  sever  their  actions,  where  they  lease  property, 
and  reserve  separate  portions  to  each :  Lahy  v.  Holland,  8  Gill,  445 ;  60 
Am.  Dec.  706. 
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Chappell  V.  Missionary  Society  of  the  Chueohes 
OP  Christ  in  Indiana. 

[3  Indiana  Aftkals,  S56.] 

WTI.LS-FXTRINSIC  EVIDENCE.— For  the  purpose  of  deter- 
mining the  object  of  a  testator's  bounty  in  a  will,  extrinaic  evidence 
la  admissible  to  Identify  the  legatee. 

IDENTIFICATION  OF  LEGATEE— EXTRINSIC  EVIDENCE. 
Though  no  person  or  corporation  in  existence  precisely  answers  to 
the  name  or  description  of  the  person  or  corporation  to  be  benefited 
by  a  will,  extrinsic  evidence  is  admissible  to  show  who  was  in- 
tended. Hence,  such  evidence  Is  competent  to  show  that  a  bequest  by 
a  testatrix,  a  member  of  the  Church  of  Christ,  to  the  "Christian  Mis- 
sionary Frc=etv"  of  a  certain  stato,  was  Intended  for  the  "Missionary 
Society  of  the  Churches  of  Christ"  of  that  state. 

E.  P.  Richardson  and  A.  H.  Taylor,  for  the  appellant. 

E.  A.  Ely  and  S.  G.  Davenport,  for  the  appellee. 

»»«  KOBINSON,  C.  J.  Appellee  filed  in  the  court  below 
its  ^^^  petition  asking  for  an  order  on  appellant  to  pay  it  the 
Fum  of  five  hundred  dollars,  bequeathed  by  the  decedent  in  her 
last  will  and  testament. 

Appellant  demurred  to  the  petition,  which  was  overruled,  and 
exception  taken.  There  was  a  trial  by  the  court,  and  finding 
and  judgment  for  the  appellee,  ordering  the  appellant  to  pay  the 
appellee  the  legacy  as  prayed  for  in  the  petition.  Under  the 
assignment  of  error  but  one  question  is  presented,  which  is  the 
alleged  error  of  the  court  in  overruling  the  demurrer  to  the 
complaint  or  petition. 

A  copy  of  the  v^nll  of  the  testatrix  was  filed  with,  and  made  a 
part  of,  the  petition.  That  part  of  the  vill  under  which  appel- 
lee claimed  the  bequest  reads  as  follows,  to  wit: 

"Second.  That  after  pa}nng  all  my  just  debta  and  funeral  ex- 
penses, I  bequeath  to  the  Christian  Missionary  Society  of  this 
state  five  hundred  dollars,  the  balance  to  be  equally  divided  be- 
tween my  legal  heirs." 

The  material  facts  stated  in  the  petition  were,  "that  Hannah 
Chappell  departed  this  life  testate;  that  her  will  was  probat«d 
January  19,  1883;  that,  by  the  terms  of  her  will,  she  bequeathed 
to  the  appellee,  by  the  name  of  the  Christian  Missionary  Society 
of  this  state,  five  hundred  dollars;  that  the  appellee  was  the  mis- 
sionary pociety  named  in  said  \^nll;  that  at  the  time  said  will  was 
made,  and  for  a  long  time  before,  and  until  the  day  of  said  Han- 
nah Chappell's  death,  she  was  a  member  of  the  Church  of  Christ 
in  Indiana,  commonly  called  and  known  as  the  'Christian 
Church";  that  the  appellee  was,  during  all  of  said  time,  the  only 
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missionary  society  of  said  church  in  Indiana,  and  during  all  of 
said  time  commonly  called  the  Christian  Missionary  Society  of 
this  state,  and  was  as  well  kno"WTi  by  said  name  as  its  true  and 
legal  name  of  'Slissionary  Society  of  the  Churches  of  Christ  in 
Indiana';  that  the  appellee  was  the  legatee  named  in  said  will, 
and  was  entitled  to  receive  said  sum  so  bequeathed  to  it." 

^^®  It  was  then  shown  that  the  administrator  with  the  will 
annexed  had  sold  the  real  estate  mentioned  in  the  will,  as  therein 
directed,  and  had  in  his  hands  sufficient,  after  paying  all  debts 
of  said  estate,  funeral  expenses,  and  cost  of  administration,  to 
pay  said  bequest  in  full,  but  neglected  and  refused  to  pay  the 
same,  although  often  requested  so  to  do.  Wherefore  prayer  for 
an  order,  etc.,  requiring  said  administrator,  etc.,  to  show  cause 
why  said  bequest  should  not  be  paid,  etc. 

The  grounds  of  objection  made  to  the  will  are  that  the  bequest 
is  void  for  uncertainty,  and  that  this  is  made  to  appear  by  the 
petition;  that  the  bequest  was  made  to  the  "Christian  Missionary 
Society  of  this  state,"  when  the  true  and  legal  name  of  that 
society  was  alleged  to  be  the  Missionary  Society  of  the  Churches 
of  Christ  in  Indiana;  that  there  was  nothing  upon  the  face  of  the 
will  showing  a  mistake,  and  that  extrinsic  evidence  could  not  be 
resorted  to  for  the  purpose  of  showing  that  the  appellee  was  the 
society  intended  in  said  bequest. 

The  doctrine  has  been  declared  by  the  supreme  court  of  this 
state,  that,  "in  the  construction  of  a  will,  the  primary  object 
is  to  discover  and  give  effect  to  the  intention  of  the  testator,  as 
it  appears  upon  and  is  gathered  from  the  words  found  in  tH^  in- 
strument, and,  although  the  testator's  purpose  must  have  been 
expressed  in  a  manner  conformable  to  the  rules  by  which  rights 
of  property  are  secured  and  established,  the  law  will  not  suffer 
his  intention  to  be  defeated  merely  because  it  may  not  have  been 
declared  with  completeness,  or  with  technical  accuracy":  Sldnner 
V.  Harrison  Tp.,  116  Ind.  139;  Van  Gorder  v.  Smith,  99  Ind. 
404. 

The  averments  in  the  petition,  that  the  appellee  was  the  mis- 
sionary society  mentioned  in  the  will,  that  the  testatrix  was  at 
the  time  of  making  said  will,  for  a  long  time  before,  and  until 
her  death,  a  member  of  the  Church  of  Christ,  in  Indiana,  com- 
monly called  the  Christian  Church,  and  that,  during  all  of 
said  time,  the  appellee  was  the  only  missionary  ^^^  society 
of  said  church  in  Indiana,  and  that  it  was  as  well  known  by  the 
name  of  the  Christian  Missionary  Society  of  this  state  as  by  its 
true  and  legal  name  of  Missionary  Society  of  the  Churches  of 
€hrist  in  Indiana,  and  was  commonly  called  the  Christian  Mis- 
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nonary  Society  in  this  state,  were  facts  proper  and  pertinent  for 
Uie  purpose  of  identifying  the  appellee  as  the  legatee  in  said 
will:  Tilton  v.  American  Bible  Soc,  60  N.  H.  377;  49  Am.  Rep. 
321;  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep.  G90;  Cruse  v. 
^xtell,  50  Ind.  49;  Skinner  v.  Harrison  Tp.,  116  Ind.  139. 

The  authorities  seem  to  settle  the  rule  in  the  construction  of 
a  will  to  be,  that,  in  looking  for  the  intention  of  the  testator, 
surrounding  circumstances  may  be  taken  into  consideration,  but 
*Jiat  extrinsic  evidence  will  not  be  received  to  vary,  contradict, 
or  control  the  terms  of  a  will;  yet  that  evidence  of  surrounding 
circumstances,  of  the  subject  matter  of  the  devise,  and  the  person 
to  be  benefited  thereby,  is  receivable  to  enable  the  court  to  deter- 
mine both  the  subject  and  object  of  the  testator's  bounty;  and 
for  tbe  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  a  court  may  inquire  into  every  ma- 
terial fact  relating  to  the  person  who  claims  under  the  will,  and 
to  the  property  which  is  claimed  as  the  subject  of  disposition, 
and  to  the  circumstances  of  the  testator  and  his  family  and 
affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  per- 
son or  thing  intended  by  the  testator:  Wigram  on  Wills,  101, 
109,  112,  142;  1  Redfield  on  Wills,  488,  578,  587,  597,  600,  621, 
623;  1  Greenleaf  on  Evidence,  13th  ed.,  sec.  287,  and  note;  Skin- 
ner V.  Harrison  Tp.,  116  Ind.  139;  Elliott  v.  Elliott,  117  Ind. 
380;  10  Am.  St.  Rep.  54;  Noe  v.  Kern,  93  Mo.  367;  3  Am.  St  Rep. 
544;  Hall  v.  Stephens,  65  Mo.  670;  27  Am.  Rep.  302. 

The  ca.se  of  Skinner  v.  Harrison  Tp.,  116  Ind.  139,  is  directly 
in  point  in  the  case  before  us.  In  that  case,  the  testator  devised 
certain  real  estate  to  Harrison  township.  It  was  contended 
that  the  will  was  void  for  uncertainty,  because  the  will  did  not 
Bay  whether  it  was  the  civil  or  school  township  of  Harrison  ^®** 
that  was  meant,  nor  Harrison  township  of  what  county,  there 
being  twenty-two  townships  of  that  name  in  Indiana.  The 
court  held  that  extrinsic  evidence  was  admissible  to  show  that 
the  testator  resided  in  Harrison  townsiiip  of  Cass  county,  and 
sus(ainc«l  j)eculiar  relations  to  that  township,  for  the  purpose  of 
identifying  that  as  the  object  of  his  bounty;  and  the  court 
further  hehl,  as  we  have  before  seen,  that  the  law  would  not 
Buffer  the  testator's  intention  to  be  defeated,  merely  because 
it  may  not  have  been  declared  with  completeness  or  with  tech- 
nical accuracy. 

The  testatrix  in  the  case  before  us  waa  a  member  of  the 
Christian  Church.  It  had  but  one  missionary  society.  The 
petition  alleges  that  was  the  appellee,  and  that  it  was  commonly 
known  by  the  name  of  the  "Cliristian  Missionary  Society  of  thii 
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state,"  the  legatee  named  in  the  will.  These  facts  make  the  case 
analogous  to  Skinner  v.  Harrison  Tp.,  116  Ind.  139. 

In  a  note  to  Chambers  v.  Watson,  46  Am.  Eep.  77,  the  law  is 
stated  thus:  "A  misnomer  or  misdescription  of  a  legatee  or  dev- 
isee, whether  a  natural  person  or  a  corporation,  will  not  invali- 
date the  provision  or  defeat  the  intention  of  the  testator,  if, 
either  ivom  the  will  itself  or  evidence  dehors  the  will,  the  object 
of  the  testator's  bounty  can  be  ascertained.  Xo  principle  is  bet- 
ter settled  than  that  parol  evidence  is  admissible  to  remove  lat- 
ent ambiguities,  and  when  there  is  no  person  or  corporation  in 
existence  precisely  answering  to  the  name  or  description  in  the 
will,  parol  evidence  may  be  given  to  ascertain  who  were  intended 
by  the  testator.  A  corporation  may  be  designated  by  its  corpo- 
rate name,  by  the  name  by  which  it  is  usually  or  popularly 
called  and  Icnown,  by  a  name  by  which  it  was  known  and  called 
by  the  testator,  or  by  any  name  or  description  by  which  it  oan  be 
distinguished  from  every  other  corporation;  and  when  any  but 
the  corporate  name  is  used,  the  circumstances  to  enable  the 
court  to  apply  the  name  or  description  to  a  particular  corpo- 
ration, and  identify  it  as  the  body  intended,  ^^^  and  to  distin- 
guish it  from  all  others  and  bring  it  within  the  terms  of  the  will, 
may,  in  all  cases,  be  proved  by  parol:  St.  Luke's  Home  v.  Asso- 
ciation, 52  N.  Y.  191;  11  Am.  Eep.  697;  Holmes  v.  Mead,  53 
N".  Y.  332;  Gardner  v.  Heyer,  2  Paige,  11;  1  Jarman  on  Wills, 
330;  1  Eedfield  on  Wills,  sec.  42,  p.  691,  pi.  40,  p.  695,  pi,  49. 

It  does  not  seem  necessary  to  further  extend  this  opinion. 
The  authorities  clearly  sustain  the  ruling  of  the  circuit  court. 

Judgment  aflirmed,  with  costs. 


Extrinsic  Evidence  to  Explain  Wills.* 

GENERAL  RULE. — A  cardinal  rule  in  the  construction  of  willa  is, 
to  give  effect  to  the  intention  of  the  testator.  Where  such  intention 
appears  clearly  upon  the  face  of  the  will,  there  is  nothing  for  a  court  to 
do  but  to  give  the  will  effect,  according  to  its  terms.  The  will  must 
speak  for  itself,  and  from  it  the  intention  of  the  testator  must  bo 
gathered.  A  court  has  no  power  to  make  a  new  disposition  of  the  tes- 
tator's property,  by  adding  to,  taking  from,  or  otherwise  varying  hia 
will,  and  it  is  settled  in  the  law  of  wills  that  the  intention  of  the  testa- 
tor must  be  given  effect  according  to  what  appears  upon  the  face  of  the 
will.  Extrinsic  evidence  is  often  admitted  to  aid  or  explain  wills,  but 
it  is  always  anchored  to  what  appears  upon  the  face  of  the  will,  and  is 
always  excluded  where  its  effect  is  to  remodel  the  will.    These  propo- 

•  REFERENCE  TO  MONOGRAPHIC  NOTES. 

Parol  evidence  of  a  trust  In  a  bequest:  24  Am.  Dec.  413-417, 
Rights  of  child  or  Issue  unintentionally  omitted  from  will:  S9  Am.  Dec.  740-744. 
Reforming  and  correcting  wills  in  equltv:  66  Am.  Pec.  633-637. 
Admissibility  of  parol  evidence  to  explain  misdescription  in  wills:  8  Am.  Rep. 
669-673. 
Parol  evidence  to  correct  a  will:  40  Am.  Rep.  292-295. 

Extrinsic  evidence  to  aid  imperfect  description  in  wills:  46  Am.  Rep.  72-78, 
Mistake,  in  will,  of  description  of  land;  58  Am.  Rep.  74^81. 
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sitions  are  elementary  and,  if  kept  in  mind,  will  enable  one  to  grasp 
the  principles  running  throagb  the  myriada  of  cases  which  either  per- 
mit or  exclude  the  introduction  of  extrinsic  evidence  to  aid  or  explain 
wills.  While  the  authorities  on  the  subject  are  legion,  the  principles 
involved  are  few  and  simple.  A  will  must  stand  as  it  is  written,  where 
the  intention  is  clearly  expressed,  and  it  must  be  construed  by  its  own 
terms.  It  cannot  be  changed,  remodeled,  or  contradicted  by  means  of 
extrinsic  evidence,  though  ttie  consequences  may  be  the  total  or  par- 
tial failure  of  the  testator's  intended  disposition.  Whatever  a  court 
may  do  in  construing  a  will,  it  must  not  change  the  character  of  the 
instrument:  Bingel  v.  Volz,  142  111.  214;  34  Am,  St.  Rep. 64 ;  Eatherly 
V.  Eatherly,!  Cold.  461;  78  Am.  Dec.  499;  Barnes  v.  Minims.  5  Ired.  Eq. 
392;  49  Am.  Dec.  435;  McCray  v.  Lipp,  35  liid.  116;  Grimes  v.  Har- 
mon, 35  Ind.  198;  9  Am.  Hep.  690;  Gilmer's  Estate,  154  Pa.  St.  523;  35 
Am.  St.  Rep.  855;  Jones  v.  Quattlebaum,  31  S.  C.  607;  "Waters  y. 
Bishop,  122  Ind.  610;  Taylor  v.  Warie,  90  N.  C.  619;  Allen  v.  Allen,  18 
How.  385 ;  Cleveland  v.  Havens,  13  N.  J.  Eq.  101 ;  78  Am.  Dec.  90 ;  Oris- 
com  V.  Evens,  40  N.  J.  L.  402;  29  Am.  Rep.  251 ;  Vickery  v.  Hobbs,  21 , 
Tex.  670;  73  Am.  Dec.  238;  Kurtz  v.  Hibner,  55  111.  514;  8  Am.  Rep. 
665;  monographic  note  to  Goode  v.  Goode,  66  Am.  Dec.  635,  on  reform-' 
ing  and  correcting  wills  in  equity.  Hence,  omissions  or  defects  in  a  > 
written  will  cannot  be  supplied  by  parol  evidence:  Abercrombie  v. 
Abercrombie,  27  Ala.  489;  Taylor  v.  Maris,  90  N.  C.  619.  For  example, 
such  evidence  is  not  admissibke  to  show  tliat  certain  le;!acie8,  intended 
to  l)ave  been  given  to  certain  persons,  were  omitted  by  the  |>er8on  who 
drafted  the  will:  Ccmstock  v.  Hadlyme  etc.  Soc.,  8  Conn.  254;  LO  Am. 
Dec.  100.  So,  parol  evidence  is  not  admissible  to  show  that,  in  draw- 
ing the  will,  the  pcrivener  inserted  words  that  varied  the  meaning  of 
the  instrument:  Iddingsv.  Iddings,  7  Serg.  &  R.  Ill;  10  Am.  Dec.  450; 
Kurtz  v.  Hibner,  55  111.  514  ;  8  Am.  Rep.  t65;  FUzpatrick  v.  Fitzpatrick, 
36  Iowa,  674;  14  Am.  Rep.  538;  Griscom  v.  Evens,  40  N.  J.  L.  402;  29 
Am.  Rep.  251.  Neither  can  it  be  admitted  to  add  to,  or  strike  out,  any 
words  in  a  devise :  Jones  v.  Quattlebaum,  31  S.  C.  <'.07 ;  Waters  v.  Bishop, 
122  Ind.  516.  The  interests  of  children,  as  residuary  devisees,  cannot 
l>e  <iiminiphed  by  construing  the  will  according  to  the  intention  of  the 
testator,  as  shown  by  parol  evidence:  Hatch  v.  Ferguson,  57  Fed.  Rep. 
9(  6,  971. 

Eztrimic  Evidtnce  i$  not  Admifsible  to  explain  anything  to  which  no 
reference  is  made  on  the  face  of  the  will :  Eatherly  v.  Eatherly,  1  Cold. 
461;  78  Am.  Dec.  499;  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  liep.  090; 
Jones  V.  Quattlebaum,  31  S.  C.  607;  Waters  v.  Biehop,  122  Ind.  616; 
Allen  v.  Allen,  18  How.  385;  Griscom  v.  Evenn,  40  N.  J.  L.  402;  29 
Am.  Rep.  251 ;  Bimrel  v.  Voir,,  142  III.  214;  34  Am.  St.  Rei>-  64;  Barnes 
V.  Simms,  5  Ired.  Eq.  392;  49  Am.  Dec.  435;  Clift  v.  Moses,  116  N.  Y. 
144,  155;  Waldron  v.  Waldron,  45  Mich.  350;  Heidenbeimer  v.  Bau- 
rnan,  84  Tex.  174;  31  Am.  St.  Rep.  29;  Thomas  v.  Lines,  83  N.  C. 
101,  197;  Williams  v.  Vreeland,  32  N.  J.  Ea.  734;  Denfield,  Peti- 
tioner, 15*;  Mass.  2^5;  Taul)enhan  v.  Dunz,  125  111.  524.  Hence,  a  trust 
in  lunds  cannot,  ordinarily,  be  established  by  parol,  in  adevise  absolute 
iipfjn  its  face:  Elliott  v.  Morris,  1  Harp.  Eo.  281 ;  but  it  has  been  l.eld 
that  a  trust  may  be  established,  by  parol,  in  an  absolute  bequeHt, 
by  showing  that  the  legatee  received  it  upon  a  promise  made  to  the 
testator  to  provide  for  a  third  person  out  of  it:  Towles  v.  Burton, 
Rich.  Eq.  Cas.  146;  24  Am.  Dec.  409,  and  monographic  note  thereto 
on  jtarol  evi<lence  of  a  trust  in  a  bequest.  Parol  evidence  is  inad- 
niissible  to  show  that  a  provision  for  a  widow  in  a  will  was  intended 
to  Ije  in  lieu  of  dower.  She  is  not  deprived  of  dower,  or  testa> 
nientary  disposition,  if  the  will  contains  nothing  declaring  the  pro- 
vision to  be  in  lieu  and  bar  of  dower:  Hall  v.  Hall,  8  Rich.  407; 
04  Am.  Dec.  758.  Such  evidence,  in  the  absence  of  any  language 
in  tl:e  will  showing  a  contrary  intention,  is  inadmissible  to  charge  a 
legacy  on  land:  McfJongh  v.  Htigbes.  18  R.  1.708,  If  a  will  fully 
deaciibM  a  person  or  thing,  whether  by  many  or  few  particulars,  it  is 
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not  competent  to  receive  extrinsic  evidence  of  what  was  intended, 
where  nothing  is  found  to  answer  the  description.  To  pass  another 
thing,  or  to  pass  the  thing  to  anoiher  person,  tlian  that  described  in 
the  will,  is  to  give  it  operation  over  a  thing,  or  in  favor  of  a  person,  not 
mentioned  in  it:  Barnes  v.  Simms,  5  Ired.  Eq.  .392;  49  Am.  Dec.  435. 
Thus,  where  the  testator,  in  the  times  of  slavery,  bequeathed  a  negro 
by  the  name  of  "Aaron,"  and  it  was  shown  that  he  had  no  negro  of 
that  name,  but  did  have  one  by  the  name  of  "Lamon,"  not  mentioned 
in  the  will,  the  court  could  not  say  that  Lamon  passed  by  the  bequest: 
Barnes  v.  Simnis,  5  Ired.  Eq.  392;  49  Am.  Dt-c.  435. 

If  a  Paper,  Referred  to  by  a  Te.'^tator  as  a  Part  of  his  Will,  is  clearly  and 
certainly  identified,  it  is  not  necessary  that  it  should  be  probated  and 
recorded  with  the  will,  in  order  to  give  it  effect  as  a  part  of  the  will. 
But,  if  a  testator,  in  his  will,  divides  his  lands  among  his  children,  in 
accordance  with  "deeds"  referred  to  as  having  been  made  by  him,  mere 
memoranda  made  by  a  surveyor,  and  not  signed  by  the  testator,  cannot 
be  identified  by  parol  testimony  as  the  "deeds"  intended  by  the  testa- 
tor. This  wonld  be  to  change,  by  parol  testimony,  the  entire  character 
of  the  instrument  referred  to  as  a  part  of  the  will :  Tuttle  v.  Berryman, 
94  Ky.  553.  A  will,  on  its  face,  or  by  reference  to  some  writing  exist- 
ing at  the  time  when  the  will  is  executed,  and  so  referred  to  and  iden- 
tified as  to  become  a  part  of  it,  must  declare,  not  only  what  enumerated 
bequests  and  devises  shall  be,  but  also  who  shall  take  them,  directly, 
or  beneficially  through  a  trustee,  and  an  extraneous  writing  not  so  iden- 
tified is  inadmissi  ble  to  aid  a  trust  created  by  will  without  naming  a  ben- 
eficiary: Heidenheimer  v.  Bauman,  84  Tex.  174;  31  Am.  St.  Eep.  29. 

INTENTION  CANNOT  BE  SHOWN  BY  EXTRINSIC  EVIDENCE. 
The  question  of  first  importance  in  the  construction  of  any  will  is, 
What  was  the  intention  of  the  testator?  When  that  is  ascertained, 
effect  is  to  be  given  thereto.  In  the  absence  of  latent  ambiguity,  such 
intention  is  to  be  gathered  alone  from  the  will  itself,  from  a  full  view 
and  consideration  of  everything  therein  contained.  Extrinsic  evidence 
is  admissible  to  explain  what  a  testator  has  written,  but  not  to  show 
what  he  intended  to  write.  A  court  cannot  make  a  new  devise  for  him, 
but  the  one  he  made  himself  must  be  given  effect  in  the  light  of  sur- 
rounding circumstances.  But,  in  searching  for  the  intention  of  the  tes- 
tator, it  must  be  borne  in  mind  that  the  intention  sought  for  is  not  that 
which  existed  in  the  mind  of  the  testatnr,  but  that  which  is  expressed 
by  the  language  of  the  will.  So,  while  surrounding  circumstances  may 
be  considered,  in  construing  a  will,  for  the  purpose  of  determining  the 
objects  of  the  testator's  bounty,  or  the  subject  of  disposition,  yet  they 
cannot  be  resorted  to  for  the  purpose  of  iui porting  into  the  will  any  in- 
tention which  is  not  there  expressed.  Even  where  extrinsic  evidence 
is  admitted  to  explain  the  will,  the  testator's  intention  must  uliimately 
be  determined  from  the  language  of  the  instrument  as  explained  by 
such  extrinsic  evidence,  and  no  extrinsic  testimony,  however  conclu- 
sive in  its  nature,  can  be  admitted  with  a  view  of  setting  up  an  inten- 
tion inconsistent  with  the  writing  itself:  Bingel  v.  Volz,  142  III.  214; 
34  Am.  St.  Rep.  64;  Taubenhan  v.  Dunz,  125  111.  524;  Griscom  v.  Evens, 
40  N.  J.  L.  402;  29  Am,  Rep.  251;  Heidenheimer  v.  l:;auman,  84  Tex. 
174;  31  Am.  St.  Rep.  29;  Sturgisv.  Work,  122  Ind.  134;  17  Am.  St.  Rep. 
349;  Allen  v.  Allen,  18  How.  385;  Mackie  v.  Story,  93  U.  S.  589;  Den- 
field,  Petitioner,  156  Mass.  265;  Williams  v.  Vreeland,  32  N.  J.  Eq.  734; 
Larmour  V.  Rich,  71  Md.369:  Thomas  v.  Lines,  83  N.  C.  191,  197;  Wal- 
dron  V.  Waldron,45Mich.  350;Clift  v.  Moses,  116  N.  Y.  144,  155;  mono- 
graphic note  to  Goode  v.  Goode,  66  Am.  Dec.  635,  on  reforming  and 
correcting  wills  in  equity:  Ehrman  v.  Hoskins,  <'7  Miss.  192;  19  Am. 
St.  Rep.  297;  Warner  v.  Miltenl>erger,  21  Md.  264;  83  Am.  Dec.  573; 
McAllister  v.  Tate,  11  Rich.  509;  73  Am.  Dec.  119;  monographic  note 
to  Chambers  v.  Watson,  46  Am.  Rep.  72,  on  imperfect  description  in 
will:  Barnes  V.  Simms,  5  Ired.  Eq.  392;  49  Am.  Dec.  435;  iMcCray  v. 
Lipp,  35  Ind.  116;  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep.  690; 
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Gilmor'8  Estate,  154  Pa.  St.  623;  35  Am.  St.  Rep.  855;  Kirkland  v. 
Conway,  116  111.  438 ;  McCauley  v.  Buckner,  87  Ky.  191.  Parol  evidence 
is  not  admissible  to  prove  that  a  testator  intended  to  devise  a  different 
lot  from  that  de8cril:^d  in  his  will,  and  that  bis  intention  was  not  cor- 
rectly  expressed  in  the  will,  owing  to  a  misapprehension  of  the  draiiglits- 
man  as  to  the  lot  intended  to  be  described :  Lhrman  v.  Hoskins,  67  Miss. 
192;  19  Am.  St.  Bep.  297.  Such  evidence,  even  of  the  person  who  drew 
the  will,  though  of  unimpeachable  character,  is  not  admissible  to  prove 
a  mistake,  showing  that  the  testator  intended  to  dispose  of  the  property 
in  a  manner  different  from  that  shown  on  the  face  of  the  will:  Kotli- 
mahler  v.  Myers,  4  Desaus.  Eq.  215;  6  Am.  Dec.  613;  and  the  testa- 
toT's  meaning  of  ambiguous  words  in  a  will  cannot  be  shown  by  the 
testimony  of  the  one  who  drew  the  will:  McAllister  v.  Tate,  11  Kicb. 
509;  73  Am.  Dec.  119. 

Declarations. — The  exclusion  of  extrinsic  evidence,  in  construing  a 
will,  as  to  the  testator's  intent,  excludes,  of  course,  any  oral  declara- 
tions or  statements  he  may  have  made  as  to  his  wishes  and  intentions 
regarding  the  disposition  of  his  property;  and  the  rule  is,  that  such 
evidence  is  never  admissible  for  tne  purpose  of  showing  a  testator's 
intention  by  proof  of  his  oral  declarations  of  intent,  either  as  to  the 
persons  who  shall  take  his  estate,  or  as  to  what  particular  part  of  his 
estate  any  one  person  was  intended  to  receive:  Heidenheimer  v.  Bau- 
man,  84  Tex.  174;  31  Am.  St.  Rep.  29;  Denfieid,  Petitioner,  156  Mass. 
265;  McCray  v.  Lipp,  35  Ind.  116;  Kirkland  v.  Conway,  116  111.  438; 
In  re  Gilmore,  81  Cal.  240;  Read  v.  Payne,  3  Call.  225;  2  Am.  Dec. 
550;  Magee  v.  McNiel,  41  Miss.  17;  90  Am.  Dec.  354.  Thus,  the  dec- 
larations of  a  testator  to  the  scrivener  of  the  will  are  not  admissible  to 
explain  convicting  provisions  of  the  will  itself:  Lewis  v.  Douglass,  14 
R.  I.  604;  nor  to  show  the  extent  of  the  interest  he  intended  to  give  a 
devisee  by  his  will :  Kirkland  v.  Conway,  116  111.  438 ;  nor  to  show  his 
own  understanding  of  the  meaning  of  his  will,  or  the  purpose  of  con- 
travening or  altering  the  legal  interpretation  thereof,  and  its  conse- 
Quences:  Comfort  v.  Mather,  2  Watts  &  S.  450;  37  Am.  Dec.  523.  The 
declarations  of  a  testator,  made  to  his  executor  just  before  his  death, 
and  more  than  five  years  after  the  date  of  the  will,  as  to  what  was  in- 
tended by  the  will,  and  who  wrote  it,  constitute  no  part  of  the  res 
fesise,  and  are  not  admissible  in  evidence:  In  re  Gilmore,  81  Cal.  240. 
n  Williams  v.  Vreeland,  32  N.  J.  Eq.  734,  it  is  held  that  any  declara- 
tion oi  intention  on  the  part  of  a  testator,  different  from  that  expressed 
in  the  will,  is  incompetent  as  evidence,  unless  it  was  conimunicuted  to 
the  legatee,  assented  to  by  him,  and  sucli  ai»f=ent  acted  ui)on  by  the  tes- 
tator. In  cases  coming  within  exceptions  to  the  general  rule,  allowing 
extrinsic  evidence  to  lie  admittel  to  explain  wills,  antl  which  excep- 
tions are  treated  farther  on  in  this  note,  the  acts  and  declarations  ol  a 
testator  in  re8|)ect  to  the  thing  granted,  or  the  person  intended,  are 
admiKsihIe  to  remove  a  latent  ambijzuity  in  the  will:  Brownfield  v. 
Brownfield,  12  Pa.  St.  136;  51  Am.  Dec.  590.  But,  when  such  testi- 
mony is  introduced,  it  must  be  of  facts  unconnected  with  any  general 
declaration  or  wishes  expressed  by  the  testator  for  the  disposition  of 
his  property.  If  the  testimony  offered  purports  merely  to  express 
those  declarations  or  wishes,  it  is  inadmipsilue:  Weatherhcad  v.  iias- 
kerville,  11  How.  329.  The  written  declarations  of  a  testator,  in  the 
form  of  a  paper  purportini?  to  have  been  executed  as  a  will  years  an- 
terior to  tlje  date  of  a  will  in  contest,  may  be  received  in  evidimce  on 
the  trial  of  the  isfue,  deviHavit  vel  non,  to  show  his  intentions  as  to 
tiie  disposition  of  liis  property:  Demonbrenn  v.  Walker,  4  T.axt,  199. 
Parol  declarations  of  a  testator,  made  before  or  after  the  »'xecution  of 
a  will,  cannot  be  admitted  in  evidence  for  the  pur|>ose  of  invalidating 
it,  bat  may  be  received  for  the  purpose  of  showing  his  knowledge  of  its 
contents,  when  it  is  claimed  that  he  was  imposed  upon  by  not  l>eing 
informed  thereof:  Robinson  v.  Brewster,  140  III.  649;  33  Am.  St.  Rep. 
265.  On  an  issue  as  to  wliethi-r  a  certain  tract  of  land  in  dispute  was 
intended  by  •  testator  to  pass  under  a  devise  u(  Ida  "home  place,"  evi- 
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dence  that  he  had  given  parcels  of  land  to  certain  of  his  sons,  before 
his  death,  is  irrelevant:  Waggoner  v.  Ball,  95  N.  C.  323. 

ADMISSION  OF  EXTRINSIC  EVIDENCE  IN  CASES  OF  MIS- 
TAKE.—The  rule  is,  tliat  extrinsic  evidence  is  not  admissible  to  ex- 
plain a  pure  mistake  in  a  will,  unless  the  language  of  the  will  itself  fur- 
nishes the  basis  of  the  correction.  The  mistake  must  be  apparent  upon 
the  face  of  the  will,  and  so  apparent  that  the  correction  may  be  made 
by  a  proper  construction  of  the  terms  of  the  will.  Otherwise,  there 
can  be  no  relief:  Funk  v.  Davis,  103  Ind.  281;  Grimes  v.  Harmon,  35 
Ind.  198;  9  Am.  Rep.  090;  Judy  v.  Gilbert,  77  Ind.  96;  40  Am.  Rep. 
289;  Kurtz  v.  Hibner,  55  111.  514;  8  Am.  Rep.  665;  Gifford  v.  Dyer,  2 
R.  I.  99;  57  Am.  Dec.  708;  Rothmahler  v.  Myers,  4  Desaus.  Eq.  215; 
6  Am.  Dec.  613;  monographic  note  to  Goode  v.  Goode,  60  Am.  Dec.  633, 
on  reforming  and  correcting  wills  in  equity. 

The  jurisdiction  of  courts  of  equity  to  correct  errors  and  mistakes  in 
wills  is  exercised  with  great  caution.  There  is  no  power  in  equity  to 
reform  a  will.  Hence,  if  a  testator  devises  land  which  he  does  not 
own,  accurately  describing  it,  a  bill  in  equity  does  not  lie  to  construe 
the  will  on  the  ground  of  mistake,  and  to  substitute  another  tract  of 
land  owned  by  the  testator  in  the  plnce  of  the  one  devised:  Bingel  v. 
Volz,  142  111.  214;  34  Am.  St.  Rep.  64;  note  to  Goode  v.  Goode,  66  Am. 
Dec.  635.  It  has  even  been  held  that  it  must  appear  what  the  will 
would  have  been  but  for  the  mistake:  Gifford  v.  Dyer,  2  R.  I.  99;  57 
Am.  Dec.  708.  To  illustrate  what  is  said  above,  land  in  "section  32" 
was  devised  by  a  will  to  E.,  and  land  in  "section  31"  was  devised  to  J., 
and  parol  evidence  was  held  to  be  inadmissible  to  show  that  the 
draughtsman  of  the  will  made  a  mistake,  or  that  "section  32"  should 
be  section  33,  and  "section  31"  should  be  section  32:  Kurtz  v.  Hib- 
ner, 55  111.514;  8  Am.  Rep.  665,  and  note  reviewing  many  English 
cases.  So,  where  the  plaintiff's  complaint  stated  in  substance  that  the 
testator  had  borrowed  money  of  his  wife,  to  buy  the  "northeast  quarter 
of  the  southeast  quarter"  of  a  section  of  land,  agreeing  to  devise  the 
land  to  her  for  life,  with  remainder  to  her  children;  that  he  executed 
his  will,  intending  to  conform  to  that  agreement,  but,  by  mistake,  the 
will  described  the  land  as  the  "northeast  quarter  of  the  south  west  quar- 
ter" and  that  he  owned  no  such  land,  and  no  other  land  than  the  lot 
misdescribed,  it  was  held  that  parol  evidence  of  such  facts  was  inad- 
missible: Judy  V.  Gilbert,  77  Ind.  96;  40  Am.  Rep.  289,  and  mono- 
graphic note  commenting  on  the  unreliability  of  early  English  cases, 
in  admitting  parol  evidence  to  correct  wills.  A  devise  from  which  the 
tubject  matter  has  been  omitteil  is  not  open  to  construction.  Hence, 
■  arol  evidence  cannot  be  resorted  to  for  the  purpose  of  supplying  a 
description  of  land  omitted  from  a  devise.  There  is  nothing  whatever 
on  the  face  of  the  instrument  to  denote  what  real  estate  the  testator 
had  in  view,  nor  anything  to  incline  the  intention  one  way  rather  than 
another  in  search  of  it:  See  numerous  cases  cited  in  the  monographic 
note  to  Chambers  v.  Watson,  46  Am.  Rep.  75,  on  imperfect  description 
in  will.  The  strict  rule,  however,  as  to  a  clear  mistake,  disconnected 
from  anything  in  the  will  to  show  what  the  mistake  is,  does  not  apply 
to  mere  inadequacies  or  imperfections  of  description,  as  it  is  always 
competent  to  supplement  the  language  of  the  will  by  extrinsic  evidence, 
80  far  as  is  necessary  to  apply  the  language  of  the  will  to  the  object  or 
person  intended.  There  is  a  vast  difference  between  leaving  out  the 
subject  matter  of  a  devise,  and  inserting  something  else  by  mistake, 
and  a  case  in  which  the  testator  showed  upon  the  face  of  the  will  what 
he  had  in  view,  but  imperfectly  expressed  it.  Thus,  a  devise  of  "sixty 
acres,  se.  25,  toon  7,  and  forty  acres,  se.  24,  toon  6,  Jasper  county,"  re- 
fers to  sections  and  townships,  and  parol  evidence  is  competent  to  show 
the  township  and  range  of  the  lands:  Chambers  v.  Watson,  60  Iowa, 
339;  46  Am.  Rep.  70,  and  monographic  note  thereto,  on  imperfect  de- 
scription in  will.  In  construing  a  devise  of  "that  part  of  the  McKinstry 
farm  at  present  occupied  and  farmed  by  Brown,  containing  eight  fields,'* 
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extrineic  evidence  ie  admissible  to  ehow  that  the  description  "contain- 
ing eight  fields"  was  a  mistake  and  that  the  part  occupied,  etc.,  by 
Brown  contained  nine  fields:  Coleman  v.  Eberly,  76  Pa.  St.  19. 

ADMISSION  OF  EXTRINSIC  EVIDENCE  TO  SHOW  THAT 
CHILD  WAS  INTENTIONALLY  OMITTED.— Under  statutes  enact- 
ing that,  when  a  testator  omits  to  provide  in  his  will  for  any  of  his  chil- 
dren, or  the  istiue  of  any  deceased  child,  such  child  or  issue  of  a  child 
shall  have  the  same  share  in  the  estate  it  would  have  had  had  the  tes- 
tator died  intestate,  "unless  it  shall  appear  that  such  omission  was  in- 
tentional," there  is  a  confiict  of  authority  as  to  whether  the  intention 
of  the  testator  must  be  gathered  from  the  will  alone,  without  resort  to 
extrinsic  evidence.  Some  of  the  cases  hold  that  parol  evidence  is  in- 
admissible for  the  purpose  of  determining  whether  the  omission  from  a 
will  of  one  entitled,  in  the  event  of  intestacy,  to  take  of  the  estate,  was 
intentional  on  the  part  of  the  testator,  and  that  this  can  be  determined 
onlv  from  the  face  of  the  will:  In  re  Salmon,  107  Cal.  614;  48  Am.  St. 
Kep.  164;  Estate  of  Garraud,  35  Cal.  336;  Chace  v.  Cbace,  6  R.  I.  407; 
78  Am.  Dec.  446;  Bradley  v.  Bradley,  24  Mo.  311;  Bower  v.  Bower,  5 
Wash.  225;  Burns  v.  Allen,  93  Tenn.  149.  But  other  cases  hold  that 
extrinsic  evidence  is  admissible  for  the  purpose  of  showing  that  certain 
of  the  testator's  children,  who  did  not  receive  anything  under  the  will, 
were  intentionally  omitted:  Whittemore  v.  Russell,  80  Me.  297;  6  Am. 
St.  Rep.  200;  Lorieux  v.  Keller,  5  Iowa,  196;  C8  Am.  Dec.  696.  It  is 
the  settled  law  in  Massachusetts:  Wilson  v.  Fo8ket,6  Met.  400;  39  Am. 
Dec.  736;  Converse  v.  Wales,  4  Al'en,  512;  Ramsdillv,  Wentworth,  101 
Mass.  125;  Buckley  v.  Gerard,  123  Mass.  8;  and  is  the  law  announced 
by  the  supreme  court  of  the  United  States:  Coulam  v.  Doull,  133  U.  S. 
216.  The  rights  of  a  child  or  issue  unintentionally  omitted  from  a  will 
is  the  subject  of  a  monographic  note  to  Wilson  v.  Fosket,  39  Am.  Dec. 
740-744. 

EXCEPTIONS  PERMITTING  THE  ADMISSION  OF  EXTRINSIC 
EVIDENCE,  GENERALLY.— In  construing  a  will,  the  court  may 
put  itself  in  the  place  of  the  testator,  by  looking  into  the  state  of  his 
pronerty,  and  the  circumstances  by  which  he  was  surrounded  when  he 
made  the  will.  Without  such  information  the  will  could  not,  often- 
times, l)e  sensibly  construed:  Whitcomb  v.  Rodman,  166  111.  116;  47 
Am.  St.  Rep.  181;  Bingel  v.  Volz,  142  111.  214;  34  Am.  St.  Rep.  64; 
Thompson  v.  Ifh,  99  Mo.  160;  17  Am.  f^'t.  Rep.  552;  Griscom  v.  Evens, 
40  N.  J.  L.  402;  29  Am.  Rep.  251;  Tuxbury  v.  French,  41  Mich.  7; 
Patch  V.  While,  117  U.  S.  210.  Thus,  in  a  deviseof  land,  the  number, 
time  of  purchase,  relative  situation,  occupation,  and  use  of  the  respec- 
tive lots,  and  their  improvement,  inclosure,  and  designation  by  the  tes- 
tator, in  his  lifetin)e,  may  l>e  shown,  by  extrinsic  proof,  in  constrnint; 
the  will:  Benham  v.  Hendriokson,  32  N.  J.  Eq.  441.  By  thus  putting 
itself  in  the  testator's  place,  the  court  is  better  enabled  to  understand 
the  meaning  and  application  of  the  language  he  has  adopte<l.  It  is  en- 
tirely proper  for  the  court,  in  construing  a  will,  to  look  at  the  whole  of 
it,  for  tt)e  purjiose  of  ascertaining  the  intention  of  the  testator  in  any 
particular  (>art,  where  such  part  is  ambiguous.  And  a  court  may  give 
effect  to  a  will  containing  errors  or  repugnancies,  so  far  as  it  can  carry 
out  the  clear  and  evident  intention  of  the  testator.  It  will  pronotmco 
for  the  will,  not  in  its  actual  state,  but  with  its  repugnancies  removed 
or  errors  corrected:  Eatlierlv  v.  Eatherly,  1  C<il<l.  461;  78  .Am.  I>«'c. 
499:  Patch  v.  White.  117  U.  S.  210;  Whitcomb  v.  Ro<lman.  156  III.  116; 
47  Am.  St.  Rep.  181;  Hingel  v. Vols,  142  111.  214;  34  Am.  St.  Kep.  64; 
Fitzpatrick  v.  Fitzpatrick,  36  Iowa,  674;  14  Am.  Rep.  538;  Sturais  v. 
Work,  122  Ind.  134;  17  Am.  St.  Rep.  .349;  Henderson  9.  Henderson, 
113  N.  Y.  1 ;  Donohue  v.  Donohue,  54  Kan.  136. 

If  the  intention  of  a  will,  as  disclosed  by  its  terms,  is  clear  and  cer^ 
tain,  extrinsic  evidence  is  inadmissible,  as  there  is  no  necessity  for  it, 
and  it  cannot  be  admittetl  to  alter,  add  to,  or  take  from,  the  terms  of 
the  wUl:  McDaniel  t.  King,  90  N.  C.  597;  Taylor  v.  Maris,  90  N.  C.  619; 
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Hill  V.  Felton,  47  Ga.  455;  15  Am.  Rep.  643;  Clark  v.  Clark,  2  Lea,  723; 
Carson  v.  Searcy,  66  Ga.  550;  Paton  v.  Ormerod  (1892),  Prob.  Div. 
247;  Forbes  v.  Darling,  94  Mich.  621;  Farnbam  v.  Barker,  148  Mass. 
204;  Gilmor's  Estate,  154  Pa.  St.  523;  35  Ain.  St.  Rep.  855.  But,  if 
there  is  any  uncertainty  or  indefiniteness  on  the  face  of  the  will  which 
may  be  explained  by  extrinsic  evidence,  or  if  a  latent  ambiguity  ia 
raised  by  proof  of  extrinsic  circumstances,  such  evidence  is  admitted 
merely  to  explain,  or  make  certain,  what  the  testator  has  written ;  to 
give  effect  to  what  ia  expressed  in  his  will.  Any  ambiguity  explainable 
by  extrinsic  evidence  must  appear  upon  the  face  of  the  will :  Warner  v. 
Miltenberger,  21  Md.  264;  83  Am.  Dec.  573;  Patch  v.  White,  117  U.  S. 
210;  Griscom  v.  Evens,  40  N.  J.  L.  402;  29  Am.  Rep.  251;  Heiden- 
heimer  v.  Bauman,  84  Tex.  174;  31  Am.  St.  Rep.  29;  Coulam  v.  Doull, 
133  U.  S.  216;  monographic  note  to  Kurtz  v.  Hibner,  8  Am.  Rep.  669- 
673;  Sturgis  v.  Work,  122  Ind.  134;  17  Am.  St.  Rep.  349;  Eatherly  v. 
Eatherly,  1  Cold.  461;  78  Am.  Dec.  499;  Gilmor's  Estate,  154  Pa.  St. 
623;  35  Am.  St.  Rep.  855. 

Thus,  the  circumstances,  situation,  and  surroundings  of  a  testator,  at 
the  time  of  executing  his  will,  may  be  shown  by  extrinsic  evidence,  if 
there  is  any  ambiguity  or  obscurity  in  the  language  used,  to  place  the 
court  in  his  situation,  and  thus  enable  it  to  understand  the  meaning 
and  application  of  the  language  he  has  adopted:  Barnard  v.  Barlow,  50 
N.  J.  Eq.  131;  White  v.  Holland,  92  Ga.  216;  44  Am.  St.  Rep.  87,  and 
note;  Griscom  v.  Evens,  40  N.  J.  L.  402;  29  Am.  Rep.  251;  Henry  v. 
Henry,  81  Kv.  342;  Waldron  v.  Waldron,  45  Mich.  350;  Succession  of 
Ehrenberg,  21  La.  Ann.  280;  99  Am.  Dec.  729;  Bingel  v.  Volz,  142  111. 
214;  34  Am.  St.  Rep.  64;  Eberta  v.  Eberts.  42  Mich.  404. 

Courts  of  equity,  in  construing  wills,  will  sometimes  reject  words 
that  are  unmeaning,  or  inconsistent  witli  other  parts  of  the  will;  or  sup- 
ply words  omitted  through  inadvertence;  or  transpose  words  or  clauses, 
when  the  immediate  context  or  general  scheme  of  the  will  demands  the 
transposition;  or  change  one  word  to  another,  if  such  change  i a  re- 
garded as  necessary  to  carry  out  the  intention  of  the  testator,  made 
manifest  by  the  other  parts  of  the  will:  See  monographic  note  to  Goode 
V.  Goode,  66  Am.  Dec.  635,  on  reforming  and  correcting  wills  in  equity. 
The  courts  will  not  construe  "  or  "  to  be  "and  "  and  "and  "  to  be  "  or, " 
except  where  it  is  absolutely  necessary  to  support  the  evident  meaning 
of  the  testator:  Gilmor's  Estate,  154  Pa.  Sc.  523;  35  Am.  St.  Rep.  855. 
Ordinarily,  no  word,  or  phrase,  in  a  testament  can  be  diverted  from  its 
appropriate  subject  by  extrinsic  evidence  showing  that  the  testator 
commonly,  or  on  that  particular  occasion,  used  the  disputed  word  in  a 
sense  peculiar  to  himself,  or  even  in  a  popular  sense,  as  distinguished 
from  its  strict  and  primary  import:  Yundt's  Appeal,  13  Pa.  St.  575;  63 
Am.  Dec.  496;  but  extrinsic  evidence  is  sometimes  very  essential  to 
show  the  sense  in  which  a  word  was  used,  in  order  to  arrive  at  the  tes- 
tator's intention.  For  example,  if  one  who  has  been  bequeathed  a  cer- 
tain "lot"  of  land,  by  will,  brings  ejectment  for  its  recovery,  it  ia 
competent  for  him  to  show,  by  testimony  derived  from  other  parts  of 
the  will,  and  by  extrinsic  evidence,  explaining  the  sense  in  which  the 
testator  used  the  word  "lot,"  tbat  it  embraced  a  large  lot  of  ground, 
and  was  not  intended  to  refer  to  an  ordinary  town  lot :  Warner  v.  Milten- 
berger, 21  Md.  264;  83  Am.  Dec.  573.  If  words  of  indefinite  significa- 
tion are  used  in  a  will,  as  "my  farm  and  plantation,"  and  there  ia 
nothing  on  the  face  of  tlie  instrument  to  qualify  them,  or  to  limit  and 
apply  them  to  a  particular  subject  matter,  evidence  of  extrinsic  circum- 
stances, matters  of  fact,  as  distinguished  from  mere  declarations  of  in- 
t^ention,  is  admissible  for  the  purpose  of  ascertaining  in  what  sense 
such  indefinite  language  was  used.  The  office  of  such  evidence  ia  in- 
terpretation— to  find  out  the  true  sense  of  the  written  words  as  the  tes- 
tator used  them.  When  such  evidence  is  received  and  the  facts  are 
either  admitted  or  found,  the  testator's  intention  is  to  bj  determined 
by  the  court's  construction  of  the  language  of  the  entire  instrument, 
after  the  sense  of  such  general  words  has  been  ascertained  by  the  ex- 
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trinsic  proof:  Griacom  v.  Evens,  40  N.  J.  L.  40U;  29  Am.  Rep.  251. 
Parol  evidence  is  admissible  to  show  the  extent  of  a  privilege,  pre- 
viously enjoyed  by  its  devisee,  to  give  effect  to  a  devise:  Macck  y. 
Nason,  21  Vt.  115;  52  Am.  Dec.  41.  The  testator's  knowledge  of  the 
contents  of  the  will  may  be  shown  by  circumstances:  Montao;ne  v. 
Allan,  78  Va.  592;  49  Am.  Hep.  384.  Parol  evidence  is  admissible  to 
«zplain  an  indebtedness  referred  to  in  a  will:  Scott  v.  Neeves,  77  Wis. 
305.  It  is  competent  to  show  that,  at  the  time  of  the  republication  of  a 
will,  the  words  "or  to  their  heirs"  were  added ;  and  that  the  word  "de- 
ceased" was  added  after  the  names  of  each  of  the  legatees  who  were 
dead.  The  circumstances  under  which  these  additions  were  made  by 
the  testator  may  also  be  shown.  In  such  a  case,  the  testator  intended 
the  words  "or  to  their  heirs"  as  words  of  substitution ;  and,  by  the  use 
of  the  word  "deceased,"  he  indicated  that,  as  the  legatees  were  dead, 
they  were  not  to  receive  the  legacies:  Gilmor'a  Estate,  154  Pa.  St.  523; 
35  Am.  St.  Rep.  855.  The  word  "children"  imports  legitimate  children 
in  a  devise,  and  can  be  explained  or  enlarged  so  as  to  include  illegitimate 
children  only  by  clear  expression,  or  necessary  implication  on  the  face  of 
the  will  itself;  but  extrinsic  evidence  to  show  who  arci  the  legitimate, 
and  who  the  illegitimate,  children,  in  such  a  case  is  admissible:  Shear- 
man V.  Angel,  1  Bail.  Eq.  351 ;  23  Am.  Dec.  106. 

While  circumstances  surrounding  the  testator  at  the  time  of  making 
a  will  may,  where  its  language  is  of  doubtful  import,  be  proved  for  the 
purpose  of  arriving  at  the  testator's  intention,  the  intent  then  existing, 
when  ascertained,  must  have  effect,  and  cannot  be  varied  by  events 
which  subsequently  occur.  Therefore,  circumstances  occurring  after 
the  execution  of  the  will,  which  could  not  have  l)een  within  the  con- 
templation of  the  testator  at  that  time,  cannot  be  intro<luced  to  show  a 
different  intent:  Morris  v.  Sickly,  133  N.  Y.  458;  but  parol  evidence  of 
the  declarations  of  the  testator  are  admissible  to  give  either  a  name  or 
character  to  the  devisee  or  the  property  devised  ;  and  it  is  immaterial 
whether  the  declarations  were  prior,  contemporaneous  with,  or  subse- 
quent to,  the  making  of  the  will,  provided  they  relate  to  the  intention 
he  had  at  the  time  of  making  the  will:  Morgan  v.  Burrows,  45  Wis. 
211;  30  Am.  Rep.  717. 

Extrinsic  evidence  is  admissible,  in  the  construction  of  wills,  to 
identify  the  person  to  be  benefited,  or  the  subject  matter  disposed  of. 
These  two  exceptions  to  the  general  rule  will  be  specially  noticed 
farther  on.  Another  exception  to  the  general  rule  excluding  extrinsic 
evidence  in  the  interpretation  of  wills  is,  that  such  evidence  is  admis- 
•ible  to  rebut  a  resulting  trust:  Avery  v.  Chappel.  0  Conn.  270;  16  Am. 
Dec.  53;  Iddings  v.  LJdings,  7  Serg.  &  R.  Ill ;  10  Am.  Dec.  450;  Mann 
T.  Mann,  14  Johns.  1;  7  Am.  Dec.  416;  Taylor  v.  Maris,  90  N.  C.  619; 
or  to  show  that  an  absolute  devise  of  land  was  accompanied  by  a  secret 
trust  in  favor  of  one  other  than  the  devisee:  Jones  v.  McKee,  3  Pa.  St. 
496;  45  Am.  Dec.  661. 

It  has  Bomt'times  been  said  that  extrinsic  evidence  is  admissible  in 
the  construction  of  wills  only  for  the  purpose  of  explaining  a  latent 
ambiguity,  or  to  rebut  a  resulting  trust:  Avery  v.  Chapi>ei,  6  Conn. 
270;  16  Am.  Dec.  53;  Iddings  v.  Iddings,  7  Serg.  A  R.  HI;  10  Am. 
Doc.  450;  Mann  v.  Mann.  14  Johns.  1;  7  Am.  Dec.  416;  Taylor  ▼. 
Maris,  90  N.  ('.  619.  As  between  the  strict  definition  of  a  patent  am- 
bizuity  and  that  of  a  latent  ambiguity,  this  statement  of  the  rule  ia 
correct,  liecause  extrinsic  evidence  is  not  admissible  to  explain  a  patent 
ambiguity  on  the  face  of  a  will:  Breckenridge  v.  Duncan,  2  A.  K. 
Marsh.  50;  12  Am.  Dec.  359;  Taylor  v.  Maris,  90  N.  C.  619.  The  casea 
and  illnntrationa  that  we  have  thus  far  given  in  this  note  show,  how- 
ever, that  the  term  "patent"  does  not  include  mere  inaccuracy,  or  such 
uncertainty  aa  arises  from  the  use  of  peculiar  words,  or  of  common 
words  in  a  peculiar  sense.  Extrinsic  evidence  ia  clearly  admissible, 
an  we  have  shown,  to  clear  up  such  inaccuracies  and  uncertaintiea. 
We  lK*li«'ve,  therefore,  that  a  clearer  statement  of  the  exception  to  the 
general  rule  is,  that  extrinsic  evidence  ia  admiaaible  to  explain  a  will 
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in  all  cases,  except  those  of  patent  am  biguity,  where,  from  8ome  ob- 
ficurity  or  ambiguity,  a  difficulty  arises  in  applying  the  words  of  a  will 
to  the  subject  matter  or  beneticiary  of  a  devise:  in  re  Weils,  113  N.  Y. 
396;  10  Am.  St.  Rep.  457;  Burge  v.  Hamilton,  72  Ga.  568. 

A  latent  ambiguity  in  a  will,  as  to  the  person  or  property  to  which  it 
applies,  may  be  removed  by  extrinsic  evidence.  In  other  words,  the 
person  or  property  to  which  the  will  applies  may  be  identified  by  ex- 
trinsic evidence:  PatcJi  v.  White,  117  U.  S.  210;  Gilmer  v.  Stone,  120 
U.  S.  586;  King  v.  Ackerman,  2  Black,  408;  Jones  v.  Dove,  6  Or.  188; 
7  Or.  468;  Whitcomb  v.  Rodman,  156  111.  116;  47  Am.  St.  liep.  181; 
Eatherly  v.  EatherJv,  1  Cold.  461;  78  Am.  Dec.  499;  Browntield  v. 
Brownfield,  12  Pa.  St.  136;  51  Am.  Dec.  590;  Eckford  v.  Eckford,  91 
Iowa,  54;  Gallup  v.  Wright,  61  How.  Pr.  286;  Grimes  v.  Harmon,  35 
Ind.  198;  9  Am.  Rep.  690;  Jones  v.  Quattlebaum,  31  S.  C.  607;  Morgan 
V.  Burrows,  45  Wis.  211 ;  30  Am.  Rep.  717 ;  Board  of  Missions  v.  Scovell, 
3  Demarest,  516;  Decker  v.  Decker,  121  111.  341. 

A  latent  ambiguity  is  only  disclosed  by  extrinsic  evidence,  and  may 
arise  upon  a  will,  either:  1.  When  it  names  a  person  as  the  object  of  a 
gift,  or  a  thing  as  the  subject  of  it,  and  there  are  two  persons  or  things 
that  answer  such  name  or  description ;  or  2.  It  may  arise  when  the  will 
contains  a  misdescription  of  the  object  or  subject;  as  where  there  is  no 
such  person  or  thing  in  existence,  or,  if  in  existence,  the  person  is  not 
the  o*ne  intended,  or  the  thing  does  not  belong  to  the  testator.  The 
first  kind  of  ambiguity,  where  there  are  two  persons  or  things  equally 
answering  the  description,  may  be  removed  by  any  evidence  that  will 
have  that  effect,  either  circumstances  or  declarations  of  the  testator. 
Where  it  consists  of  a  misdescription,  as  before  stated,  if  the  misde- 
scription can  be  struck  out,  and  enough  remain  in  the  will  to  identify 
the  person  or  thing,  the  court  will  deal  with  it  in  that  way;  or,  if  it  ia 
an  obvious  mistake,  wjII  read  it  as  if  corrected.  The  ambiguity  in  the 
latter  case  connists  in  the  repugnancy  between  the  manifest  intent  of 
the  will  and  the  misdescription  of  the  donee  or  the  subject  of  the  gift. 
In  such  a  case,  evidence  is  always  admissible  to  show  the  condition  of 
the  testator's  family  and  estate,  and  the  circumstances  by  which  he  was 
surrounded  at  the  time  of  making  his  will:  Patch  v.  White,  117  U.  S. 
210,  per  Mr.  Justice  Bradley,  who  delivered  the  opinion  of  the  court; 
Eckford  v.  Eckford,  91  Iowa,  54.  If  the  name  and  description  in  a  devise 
answer  in  the  same  degree  to  each  of  two  objects,  the  intention  is  a 
pure  question  of  fact,  and  does  not  depend  in  any  degree  on  legal  di- 
rection: Brownfield  v.  Brownfield,  12  Pa.  St.  136;  51  Am.  Dec.  590. 
Illustrations  of  latent  am  biguities  as  to  legatees  may  be  found  under  the 
bead  below,  which  specifically  treats  of  that  matter,  and  illustrations 
of  latent  ambiguities  raised  by  misdescriptions  in  wills,  and  the  admis- 
sion of  extrinsic  evidence  to  explain  them  may  be  found  farther  on  in 
this  note,  under  the  head,  "Identification  of  land  devised  by  will." 

IDENTIFICATION  OF  DEVISEE  OR  LEGATEE. -A  mistake  in 
the  name  of  a  person  to  be  benefited  by  a  will  is  not  material,  if  the  will 
shows  who  was  intended  by  the  description  ;  and  extrinsic  evidence  ia 
admissible,  in  cases  of  ambiguity  or  obscurity,  to  show  who  was  meant: 
Phillips  V.  Ferguson,  85  Va.  509;  17  Am.  St.  Rep.  78;  Gilmer  v.  Stone, 
120  U.  S.  586;  note  to  Brownfield  v.  Brownfield,  51  Am.  Dec.  594; 
Bradley  v.  Rees,  113  111.  327;  55  Am.  Rep.  422;  Hincklev  v.  Thatcher, 
139  Mass.  477;  52  Am.  Rep.  719;  Tilton  v.  American  Bible  Soc,  60 
N.  H.  377;  49  Am.  Rep.  321 ;  Hawkins  v.  Garland,  76  Va.  149;  44  Am. 
Rep.  158;  monographic  notes  to  Chambers  v.  Watson,  46  Am.  Rep.  72, 
and  Kurtz  V.  Hibner,  8  Am.  Rep.  669,  and  illustrations  there  given; 
Griscom  v.  Evens,  40  N.  J.  L.  402;  29  Am.  Rep.  251;  Faulkner  v. 
National  Sailors'  Home,  155  Mass.  458;  Matter  of  Cahn,  3  Redf.  31; 
Board  of  Missions  v.  Scovell,  3  Demarest,  516;  Covert  v.  Sebern,  73 
Iowa,  564;  In  re  Robb's  Estate,  37  S.  C.  19;  Bristol  v.  Ontario  Orphan 
Asylum,  60  Conn.  472;  Dunham  v.  Averiil,  45  Conn.  61;  29  Am,  Rep. 
642;  Appeal  of  Washington  etc.  University,  111  Pa.  St.  572;  Webster  v. 
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Morris,  66  Wis.  366;  57  Am,  Rep.  278;  Brower  v.  Bowers,  1  Abb.  App. 
Dec.  214;  Jones  v.  Dove,  6  Or.  188;  Appel  v.  Byers,  98  Pa.  St.  479; 
Leonard  v.  Davenj)ort,  58  How.  i'r.  384;  Taylor  v.  Tolen,  38  N.  J.  Eq. 
91 ;  Powell  v.  Bid-ile.  2  Dall.  70;  1  Am.  Dec.  263;  University  v.  Tucker, 
31  W.  Va.  621.  A  misnomer  or  misdescription  of  a  legatee  or  devisee, 
whether  a  natural  person  or  a  corporation,  will  not  invalidate  the  pro- 
vision in  which  it  is  found,  if,  either  from  the  will  itself  or  extrinsic 
evidence,  the  object  of  the  testator's  bounty  can  be  ascertained.  If  cor- 
porations, though  foreign,  are  improperly  described  in  the  will,  the  be- 
quest will  not  fail,  if  it  is  clearly  shown,  by  competent  extrinsic  proof, 
what  corporations  were  meant   by  the  description:  Leonard  v.  Daven- 

¥ort,  o8  How.  Pr.  384;  University  v.  Tucker,  31  W.  Ya.  621 ;  Taylor  v. 
o!en,  38  M.  J.  Eq.  91. 

The  following  illustrations  support  the  rules  above  stated:  Extrinsic 
evidence  is  admissible,  in  construing  a  witi,  to  show  who  was  intended 
to  receive  a  bequest  given  to  a  person  descrilied  by  a  wrong  Christian 
name:  Powell  v.  Biddle,  2  Dall.  70;  1  Am.  Dec.  2()3;  to  show  who  was 
the  person  whom  the  testator  designated  by  a  particular  name:  Phillips 
v.  Ferguson,  85  Va.  509 ;  17  Am.  Ut.  Kep.  78 ;  or  to  show  who  was  meant, 
where  legacies  were  given  to  the  testator's  nephews,  Harmon  Baldwin 
and  Joseph  Baldwin,  he  having  a  nephew,  Samuel  Harbourne  Baldwin, 
usually  called  "Harbourne,"  and  a  nephew,  Josiah  M.  Baldwin,  usually 
called  "Josie":  Taylor  v.  Tolen,  38  N.  J.  Eq.  91 ;  or,  where  the  testatrix 
devised  and  bequeathed  to  her  "stepson,  H.  S.  Covert,"  certain  prop- 
erty, and  she  had  no  stepson  whose  initials  were  H.  S.,  but  did  have  a 
stepson  mamed  John  Henry  Covert,  who  was  usually  called  "Harvey," 
to  show  that  she  directed  the  scrivener  to  so  write  the  will  as  to  give 
the  property  in  question  to  her  "stepson  Harvey,"  and  that  he  supposed 
that  Harvey's  name  was  H.  S.,  and  so  wrote  it  in  the  will:  Covert  v. 
Se>iern,  73  Iowa,  564;  to  show  that,  by  the  term,  "my  daughter  Eliza- 
beth," used  in  a  will,  where  the  testator  ha'l  no  such  daughter,  he  in- 
tended to  describe  one  whom  he  had  a<iopted  as  his  daughter,  although 
be  had  not  formally  adopted  her  in  accordance  with  the  provisions  of 
the  statute:  Mattel  of  Cahn,  3  Kedf.  31 ;  to  show  that  a  I'Oijuest  to  the 
testator's  namesake  "iS.  G.,  son  of  Captain  J.  F.  S.,"  there  being  no 
person  answering  the  description,  was  intended  for  S.  G.,  son  of  Cap- 
tain J.  F.  H:  Hawkins  v.  Garland,  76  Va.  149;  44  Am.  Rep.  158;  to 
show  what  society  is  meant  bv  "the  Bible  Society":  Tilton  v.  Ameri- 
can Bible  Soc,  tiO  N.  H.  377;  49  Am.  Hep.  321;  or  the  "Home  and 
Foreign  Missionary  Societies  to  ai<l  in  prof)agatinir  the  Holy  Religion  of 
Jesus  Christ":  Hinckley  v,  Thatcher,  139  Mass.  477;  52  Am.  Rep.  719; 
or  "The  American  and  Foreign  Missionary  Society,"  there  being  no 
missionary  society  of  that  name:  Dunham  v.  Averill,  45  Conn.  61;  29 
Am.  Rep.  642;  or  the  "Sailors'  Home  in  Boston":  Faulkner  v.  National 
Sailors'  Home  155  Mass.  458;  or  "The  Canandaigua  Or})han  Asylum,  at 
Canandaigua,  Ontario  County,  New  York,"  thero  being  no  orphan  asy- 
lum of  that  name  located  at  Canandaigua  or  elsewhere,  though  one 
named  the  Ontario  Orphan  Asylum  was  located  there,  and  another 
nam«'d  the  St.  Mary's  Orphan  Asylum:  Bristol  v.  Ontario  Ornhan  Asy- 
lum, 60  Conn.  472.  Where  the  testator,  being  a  member  anu  officer  of 
the  Presbyterian  Church,  devises  the  remainder  of  his  estate  "to  be 
equally  ilivided  between  the  board  of  foreign  and  the  board  of  home 
miciions,"  and  it  ap|)ear8  that  the  Presbyterian  Church  in  the  United 
States  of  America  has  a  corporatfl  "Board  of  Foreign  Missions"  and  a 
corjMirate  "Board  of  Home  Missions,"  though  several  other  religious 
bo<lieH  in  the  United  States  have  similar  organizations,  for  the  same 
purposes,  there  is  a  latent  ambiguity  in  the  will  respecting  the  object 
of  tne  resicluarv  gift,  which  ambiguity  may  be  removed  by  extrinsio 
evidence:  Gilmer  v.  Stone,  120  U.  S.  586;  Board  of  Missions  v.  Scovell, 
8  Demarest.  516.  If  two  parties  claim  a  legacy,  neither  of  whom  bears 
the  name  oi  the  legatee  in  the  will,  and  it  is  uncertain  which  is  the  one 
intende<l  by  the  testator,  if  eith«'r,  it  must  l)e  determined  by  a  consider- 
ation of  all  the  language  used,  and  by  proof  of  all  the  facts  and  lurround- 
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ing  circumstances:  Appeal  of  Washington  etc.  University,  111  Pa.  St. 
672.  A  bequest  was  made  to  the  "Omro  and  Algoma  Union  Cemetery 
Association  of  Omro."  There  was  no  corporation  of  that  name,  but 
there  were  corporations  called  respectively  tl)e  "Omro  Cemetery  Associ- 
ation" and  the  "Union  Cemetery  Association,"  both  having  grounds  in 
Omro.  The  members  and  incorporators  of  the  latter  included  inhabi- 
tants of  the  towns  of  Omro  and  Algoma.  It  was  held  that  extrinsic 
evidence  of  these  facts  was  admissible,  and  that  the  last-named  corpo- 
ration was  the  one  intended :  Webster  v.  Morris,  66  Wis.  366 ;  57  Am. 
Rep.  278. 

Extrinsic  evidence  is  not  admissible  to  show  that  the  term  "neph- 
ews" in  a  will  was  meant  to  include  illegitimate  nephews,  unless  it  ap- 
pears that  there  were  no  legitimate  nephews,  in  which  case  it  would  be 
admissible  to  explain  the  ambiguity:  Brower  v.  Bowers,  1  Abb.  App. 
Dec.  214.  It  is  inadmissible  to  show  that  the  testator  intended  his 
illegitimate,  and  not  his  legitimate,  nephew  to  be  the  object  of  his 
bounty,  where  he  devised  property  to  his  nephew  A.  B.,  and  died, 
leaving  two  nephews  of  that  name,  one  legitimate,  the  other  illegiti- 
mate: Appel  V.  Byers,  98  Pa.  St.  479.  So,  an  illegitimate  grandniece 
cannot  come  into  competition  with  a  legitimate  grandniece;  as  where 
a  testator  gave  his  residuary  estate  to  his  "niece  E.  W."  and  neither 
he  nor  his  wife  had  any  niece,  though  his  wife  had  a  legitimate  grand- 
niece  and  an  illegitimate  grandniece  both  named  E.  W.  There  is  no 
latent  ambiguity  in  such  a  case,  and  extrinsic  evidence  cannot  be  ad- 
mitted to  show  that  the  illegitimate  grandniece  was  the  person  in- 
tended: In  re  Fish  (1894),  2  Ch.  83. 

IDENTIFICATION  OF  LAND  DEVISED  BY  WILL.— Upon  the 
question  as  to  whether  extrinsic  evidence  is  admissible  to  prove  that  a 
testator  intended  to  devise  property  different  from  that  expressly  men- 
tioned in  his  will,  where  a  mistake  has  been  made  therein,  there  has 
been  much  heated  controversy,  and  diversity  of  opinion  among  the 
courts;  but  this  doubtless  arises  from  the  difficulty  of  applying  legal 
principles  to  the  very  peculiar  blunders  that  are  made  in  testamentary 
dispositions  of  property.  With  respect  to  an  erroneous  devise  of  land, 
many  of  the  cases  hold  that  extrinsic  evidence  is  not  admissible,  except 
in  cases  of  latent  ambiguity.  They  proceed  upon  the  principle  that  such 
evidence  is  not  admissible  to  supply  an  omission,  or  to  cure  a  defect,  in 
a  will,  occasioned  by  inadvertence,  oversight,  or  mistake.  If  the  land 
devised  is  clearly  described,  so  that  the  court  can  see  what  is  meant,  as 
disclosed  on  the  face  of  the  will,  the  language  of  the  will  must  be  given 
effect,  and  if  it  turns  out  that  the  testator  did  not  own  the  tract  de- 
vised, the  devise  must,  of  course,  fail,  as  no  other  words  than  those  of 
the  devise  can  be  injected  into  it,  in  order  to  identify  property  to 
which  the  words  of  description  in  the  will  do  not  apply.  So,  if  a  false 
description  of  land  is  rejected,  where  there  is  one,  and  the  remaining 
words  do  not  describe  the  property  to  any  extent,  extrinsic  evidence  is 
inadmissible  to  show  what  the  testator  intended  to  convey:  Fitzpatrick 
V.  Fitzpatrick,  36  Iowa,  674;  14  Am.  Rep.  538,  reviewing  many  cases; 
Judy  V.  Gilbert,  77  Ind.  96;  40  Am.  Rep.  289,  and  monographic  note 
thereto  on  parol  evidence  to  correct  a  will ;  Kurtz  v.  Hibner,  55  111. 
514;  8  Am.' Rep.  665,  and  note  thereto  discussing  the  subject;  Mc- 
Daniel  V.  King,  90  N.  C.  597;  Taylor  v.  Maris.  90  N.  C.  619;  Sher- 
wood  v.  Sherwood,  45  Wis.  357;  30  Am.  Rep.  757;  Banner  v.  Moulton, 
23  Fed.  Rep.  5;  Jackson  v.  Sill,  11  Johns.  201 ;  6  Am.  Dec.  363;  Ehrman 
V.  Hoskins,  67  Miss.  192;  19  Am.  St.  Rep.  297;  Bingel  v.  Volz,  142  111. 
214;  34  Am.  Rep.  64;  Crooks  v.  Whitford,  47  Mich.  283.  The  case  last 
cited  holds  that  extrinsic  evidence  cannot  be  resorted  to  for  the  purpose 
of  supplying  a  description  of  land  omitted  from  a  devise.  Thus,  a  tes- 
tator devised  to  his  daughter  seventy  acres  of  land  off  the  south  side  of 
the  northwest  quarter  of  section  16,  which  he  never  owned  or  claimed 
to  own,  instead  of  seventy  acres  off  the  south  side  of  the  southwest  quar- 
ter of  section  16,  which  he  did  own;  and  the  court,  in  holding  that  the 
Am.  St.  Rkp.,  Vol.  L.  — 19 
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description  in  the  will  could  not,  bv  any  rule  of  construction,  be  held  to 
mean  the  land  off  the  south  side  of  the  southwest  quarter  of  section  16, 
and  that  parol  evidence  was  inadmissible  lor  the  purpose  of  correcting 
the  mistake,  said:  "If  it  be  admitted  that  there  are  repugnant  elements 
in  this  description,  it  is  impossible  to  see  what  repugnant  element  can  be 
rejected  bo  as  to  leave  a  description  which  will  apply  to  the  land  which 
the  appellant  claims.  If  we  reject  the  words,  'northwest  quarter, '  or 
'northwest,'  or  'north,'  what  remains  does  not  apply  to  the  land  in  ques- 
tion. Tlie  difficulty  of  the  description,  as  it  appears  in  the  device,  is, 
that  it  sub^jtitutes  'northwest'  for  'southwest,'  and  the  correction  of  the 
(lescription.  bo  as  to  make  it  apply  to  the  right  tract,  requires,  not  only 
that  one  of  these  words  should  be  stricken  out,  but  that  the  other  should 
be  inserted.  It  involves  more  than  construction;  it  requires  reforma- 
tion, and  in  this  state,  at  least,  courtsof  equity  have  persistently  refused 
to  entertain  bills  to  reform  wills":  Bin  gel  v.  Volz,  142  III.  214;  31  Am. 
St.  Hep.  64.  So,  parol  evidence  is  inadmissible  to  show  the  testator 
intended  to  devise  land  in  a  different  section  than  that  mentioned  in 
the  will,  and  that  the  draughtsman  of  the  will,  by  mistake,  inserted 
the  wrong  numbers.  For  example,  such  evidence  is  not  admissible  to 
show  that,  by  mistake,  real  estate  was  desorilie<i  in  a  will  as  the  west 
half  of  the  northeast  quarter,  instead  of  the  east  half  of  the  southwest 
quarter,  notwithstanding  it  appears  that  the  testator  owned  no  real 
estate  except  the  east  half  of  the  southwest  quarter:  Fitzpatrick  y. 
Fitzpatrick,  30  Iowa,  674;  14  Am.  Rep.  538;  Kurtz  v.  Hihner,  55  III. 
614;  8  Am,  Rep.  665.  So,  extrinsic  evidence  is  not  admissible  to  show 
that  another  tra^t  was  included.  A  testator  devised:  "I  give  and  be- 
queath to  my  beloved  wife,  for  and  during  her  widowhood,  the  farm 
which  I  now  occupy,  together  with  the  whole  of  the  crops  of  every  de- 
scription, which  may  he  thereon  at  the  time  of  my  death";  and,  after 
her  remarriage  or  di'ath,  he  devised  the  same  over  to  another.  It  was 
held  that  parol  evidence  was  inadmissible  to  show  that  the  te-tator 
intended  to  devise  the  whole  of  his  real  estate  at  W.,  and  which  included 
a  farm  of  ninety  acres  held  by  one  under  a  lease  from  the  testator  for 
8»3ven  years;  and  that  he  gave  such  instructions  to  the  attorney  who 
drew  the  will,  as  it  was  a  case  of  mistake,  and  not  of  latent  ambiguity: 
Jackson  v.  Sill,  11  Jolins.  201;  6  Am.  Dec.  303.  We  do  not,  however, 
understand  that  the  above  cases  exclu  ling  extrinsic  eviilence  to  explain 
•  mistake  in  a  devise  of  land,  where  the  will  is  specitic,  certain,  and 
clear  on  its  face,  are  in  conflict  with  those  which  allow  extrinsic  evi- 
dence to  explain  a  devise  which  has,  upon  its  face,  defects  and  imper- 
fections of  description,  but  which  maybe  made  entirely  clear  by  the 
admission  of  such  evidence;  and,  while  a  will  cannot  be  reformeil,  vet 
an  estate  may  pass  thereby  if,  after  a  false  descripticm  of  land  is  din- 
carde<J,  the  will  identities  it  sufficiently.  The  authorities  all  agree 
that  extrinsic  evidence  is  admissible  to  apply  the  subject  matter  of  a 
devise  in  the  event  of  there  being  a  latent  ambi;;uity ;  an<l,  in  order  to 
harmonize  the  cases,  it  is  unnecessary  to  disturb  the  general  rules, 
that  if  property  is  well  described  in  a  will,  and  there  is  no  ambiguity 
in  the  language  employed,  nor  any  mistake  apparent  upon  the  face  of 
thi!  will,  extrinsic  evidence  cannot  be  resorted  to  for  the  purpose  of 
qualifying,  limiting,  or  aiding  the  description ;  and  that  courts  will  not 
change  the  words  of  a  will  by  consi  lerinj^  extrinsic  evidence,  unless 
the  iuHtrument  itself  supplies  suflicient  evidence  of  a  mistake,  or  dis- 
closes Ruffi'-ient  intlicaMons  of  a  latent  ambiguity.  The  distinction 
between  cases  of  mistaku  disclosed  on  the  face  of  a  will,  and  those  in 
which  the  miHtake  is  not  apparent,  except  by  the  ai<l  of  extrinsic  evi- 
dence, is  clear;  and  if  a  careful  study  of  the  testator's  language,  applied 
to  the  circomstanceii  by  which  he  was  surrounde*!,  discloses  an  inad- 
vertency or  mistake  in  a  description  of  nersona  or  things  in  a  will, 
which  can  l>e  corrected  without  atlding  to  tne  testator's  language,  thus 
making  a  ditlerent  will  from  that  left  by  him,  the  correction  should  lie 
made,  and  there  is  no  reason  or  authority  for  a  court  to  ndnse  to  do  it: 
Patch  y.  White,   117   U.   S.  210;   Eckiord  y.  Eckford,  91  Iowa,  64; 
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Whitcomb  V.  Redman,  156  111.  116;  47  Am.  St.  Rep.  181  j  Groves  v. 
Culph,  132  Ind.  186;  Bingel  v.  Volz,  142  111.  214;  34  Am.  St.  Rep.  64; 
Smith  v.  Dennison,  112  111.  367;  Burge  v.  Hamilton,  72  Ga.  568;  Clev- 
erly V.  Cleverly,  124  Mass.  314;  Bradley  v.  Rees,  113  111.  327;  55  Am. 
Rep.  422;  Chambers  v.  Watson,  60  Iowa,  339;  46  Am.  Rep.  70,  and 
monographic  note  thereto,  on  imperfect  description  in  wills;  Jonea 
V.  Dove,  6  Or.  188;  7  Or.  467;  Eatherly  v.  Eatherly,  1  Cold.  461; 
78  Am.  Dec.  499;  Pocock  v.  Redinger,  108  Ind.  573;  58  Am.  Rep.  71, 
and  monographic  note  thereto  on  mistake  of  description  of  land 
in  will:  Morgan  v.  Burrows,  45  Wis.  211;  30  Am.  Rep.  717;  mono- 
graphic note  to  Kurtz  v.  Hibner,  8  Am.  St.  Rep.  669-673,  on  mis- 
description in  will;  Peters  v.  Porter,  60  How.  Fr.422;  Black  v. Hill,  32 
Ohio  St.  313;  King  v.  Ackerman,  2  Black,  408;  Cox  v.  Cox,  91  N.  C. 
256;  Horton  v.  Lee,  99  N.  C.  227  ;  Brown  v.  Brown,  106  N.  C.  452. 

While  words  cannot  be  added  to  a  will,  yet,  in  arriving  at  the  inten- 
tion of  the  testator,  so  much  as  is  false  in  the  description  of  the  land 
devised  may  be  stricken  out,  provided  enough  remains  to  identify  the 
premises  intended  to  be  devised.  Extrinsic  evidence,  in  the  case  of  a 
latent  ambiguity  in  a  will,  is  resorted  to,  not  for  the  purpose  oi  con- 
tradicting or  adding  to  the  will,  but  to  determine  the  existence  or 
nonexistence  of  such  ambiguity,  and  to  enable  the  court  to  look  upon 
the  will  in  the  light  of  the  facts  and  circumstances  surrounding  the 
testator  at  the  time  of  its  execution.  So,  if  a  testator  misdescribes 
his  estate  as  being  in  different  localities  from  the  fact,  putting  one 
part  in  the  locality  of  another,  or  describes  land  which  he  never  owned, 
and  sufficient  appears  upon  the  face  of  tlie  will,  as  applied  to  the  sub- 
ject matter,  to  show  that  such  misdescription  is  a  mere  mistake,  it 
will  not  defeat  the  obvious  intention  of  the  testator:  Whitcomb  v. 
Rodman,  156  111.  116;  47  Am.  St.  Rep.  181.  Again,  if  a  will  contains 
several  descriptions,  or  elements  thereof,  all  of  which  are  necessary  to 
identify  the  property,  it  will  be  void  if  no  property  of  the  testator  can 
be  found  whicH  will  correspond  with  every  part  of  the  description ; 
but  if  the  intention,  as  gathered  from  the  instrument,  does  not  make 
it  necessary  to  satisfy  all  the  elements  of  the  description,  or  if  parts  of 
the  description  are  inconsistent  with  the  other  parts,  and  enough  of 
them  are  consistent  to  identify  the  property,  whatever  is  repugnant 
may  be  rejected,  and  the  devise  enforced  under  this  construction :  Bin- 
gel  V.  Volz,  142  111.  214;  34  Am.  St.  Rep.  64.  And,  if  the  will  itself 
shows  that  there  has  been  a  mistake  in  specifically  describing  land 
which  is  also  designated  by  a  general  description,  tiie  will  may  be  made 
to  operate  upon  the  land  intended  to  be  specilically  described,  but 
which,  by  mistake,  is  incorrectly  described  in  the  speciflc  description 
which  follows  the  general.  If,  however,  the  language  of  the  will  itself 
does  not  furnish  evidence  of  mistake,  a  court  cannot  interfere,  upon  the 
ground  that  a  mistake  was  made  by  the  testator:  Pocock  v.  Redinger, 
108  Ind.  573;  58  Am.  Rep.  71,  and  monographic  note  thereto  on  mis- 
take in  description  of  land. 

The  following  cases  illustrate  these  principles,  and  show  what  am- 
biguities in  a  will  may  be  removed  by  extrinsic  evidence,  it  being  ob- 
served that,  wherever  extrinsic  evidence  has  been  admitted  to  remove 
a  latent  ambiguity,  the  language  of  the  will,  after  rejecting  the  false 
description,  has  been  sufhcient  to  show  what  property  was  intended  by 
the  testator.  Wl  ere  one  item  of  a  will  devised  the  house  and  lot  on 
which  the  testator  resided,  "being  parts  of  lots  number  15  and  16," 
etc.,  to  his  wife  for  life,  and  a  subsequent  item  devised  "the  same  lot, 
number  15,  so  devised  to  my  said  wife  during  her  lifetime,"  to  the  tes- 
tator's youngest  daughter,  and  "to  her  heirs  in  fee  simple  forever," 
there  is  apparent  on  the  face  of  the  will  such  a  mistake  as  to  justify  the 
introduction  of  extrinsic  evidence  to  show  that  the  testator  intended 
to  devise  the  same  property  to  his  daughter  in  fee  that  he  had  in  the 
previous  item  of  the  will  devised  to  his  wife  for  life:  Groves  v.  Culph, 
132  Ind.  186.  A  testator  devised  land  to  "the  four  boys,"  and  parol 
evidence  that  he  had  seven  sons,  three  of  whom  were  adults  living  in 
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their  own  homes,  »nd  the  other  four  minors  living  with  him,  and  his 
declarations  before,  at,  and  after  the  execution  of  the  will,  was  held 
conijHjteut  to  show  that  the  devise  was  intended  for  the  minors:  Brad- 
ley V.  Rees,  113  III.  327;  55  Am.  Rep.  422.  A  will  devising  land  de- 
scribed as  the  north  half  of  the  donation  claim  of  Bartholomew  Dove 
may  be  admitted  in  evidence,  to  be  tollowed  by  extrinsic  evidence  tend- 
ing to  show  that  the  north  half  of  the  donation  claim  of  Bethuel  Dove 
was  intended  to  be  devised :  Jones  v.  Dove,  7  Or.  4H8,  If  a  will  shows 
upon  its  face  what  proiHjrty  the  testator  owned;  that  he  intended  to 
dispose  of  it  all,  and  supposed  that  he  had  done  so;  that  he  had  dis- 
posed of  it  all  except  one  half  of  his  land;  and  that  there  was  left  io 
the  will  an  incomplete  clause,  omitting  to  state  the  subject  of  any  gift, 
but  which  was  plainly  intended  to  be  the  other  moiety  of  the  land,  a 
court  of  equity  will  supply  the  omission,  which  is  apparent  upon  the 
face  of  the  p;iper,  and  extrinsic  evidence  is  unnecessary  to  supplv  it: 
Eatherly  v.  Eatherly,  1  Cold.  461 ;  78  Am.  Dec.  499.  A  will  described 
one  boundary  of  ft  tract  of  land  devised  in  terms  applicable  in  fact  to 
two  different  lines,  and  parol  evidence  of  the  testator's  intent,  includ- 
ing his  declarations  made  when  he  executed  the  will,  was  held  admis- 
sible to  identify  the  boundary.  Tlie  case  is  one  of  ambiguity,  not  in 
the  will,  but  produced  by  extraneous  circumstances.  It  is  a  latent  am- 
biguity removable  by  proof  of  extraneous  facts:  Morgan  v.  Burrows, 
45  Wis.  211;  30  Am.  Rep.  717. 

•'Speculation  lands"  disposed  of  by  will  may  be  identified  by  extrin- 
sic evidence:  Brown  v.  Brown,  106  N.  C.  461.  So,  where  the  testator 
devises  the  tract  of  land  on  which  he  lives,  parol  evidence  is  competent 
to  show  what,  in  fact,  such  tract  included :  Horton  v.  Lee,  99  N.  C.  227. 
The  testator  having  used  the  phrase  "  my  two  farms,"  such  evidence 
is  admissible  to  show  the  situation  of  the  land,  and  the  mannir  iu 
which  it  had  been  used  and  treated,  in  order  to  ascertain  wlietht-r  a 
disconnected  piece  of  woodland  was,  in  fact,  a  part  of  one  of  the  "two 
farms,"  so  as  to  pass  under  the  devise:  Black  v.  Hill,  32  Ohio  St.  313. 

The  testatrix  devised  two  lots  "on  the  southerly  side  of  Forty-ninth 
street,  near  Eighth  avenue."  In  construing  the  will,  extrinsic  evi- 
dence upon  the  trial  of  the  action  showed  that  the  testatrix  owned  no 
property  on  Forty-ninth  street,  but  did  own  property  on  One  Hundred 
and  Forty-ninth  stret't  answ*'ring  fully,  in  other  respects,  the  terms  of 
the  devise.  It  was  further  shown,  by  such  evidence,  that  persons  liv- 
ing above  One  Hundredth  street  dropi)ed  the  "One  Hundred"  and  desig- 
nated the  lot  by  the  romainin<;  figures.  There  was  held  to  I  e,  in  this 
case,  a  latent  ambijrnity  as  to  the  3ubject  matter  of  the  devise,  explain- 
able by  extrinsic  evidence,  and  the  devisee  under  the  will  took  the  two 
lots  in  question:  Peters  v.  Porter,  60  How.  Pr.  422.  So,  if  a  testatrix 
owns  but  one  quarter  in  a  given  section,  and  devises  another,  with  the 
statement  that  she  owns  the  tract  willed,  a  latent  ambiguity  arises,  and 
extrinsic  evidence  may  be  admitted  to  show  what  quarter  of  the  sec- 
tion the  decedent  ownecl ;  and,  wlien  shown,  that  tract  will  pass  by  the 
will:  Eckford  V.  Eckford,  91  Iowa,  54,  with  an  able  and  exhaustive 
dissenting  opinion  by  Kinne,  J.  In  this  case,  the  description  was 
accurate,  except  as  to  that  part  of  the  section  in  which  the  lann  was  sttn- 
nte<l,  which  was  false;  but  the  court,  after  discarding  the  false  descrip- 
tion, found  remaining  in  the  devise  language  sufticient  to  lead  to  an 
identification  of  the  land  actually  owne<l  by  the  t«'8tatrix,  and  held  that 
this  identification  might  l)e  matle  by  extrinsic  evidence.  It  adhered  to 
the  fundamental  principln  that  a  false  description  of  real  estate  in  a 
will  cannot  rJefeat  the  oevis",  if,  after  rejiTting  the  false  descrijdion, 
there  is  a  sufficient  designation  or  description  of  the  subject  of  tne  de- 
vise to  lead  to  an  identification  of  the  lan<l  in  controversy.  It  may  be 
asked  what  remained  in  this  case  after  striking  out  the  false  doscrip* 
tinn.  The  answer  is,  that  where  there  in  a  false  particular  description 
of  the  devise,  the  express  assertion  of  ownership  in  the  devisor  is  in  the 
nature  of  demript  ion,  and  is  sutficient  to  authorise  extrinsic  evidence 
in  identification  of  the  land.    The  most  extreme  case  thai  we  have 
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found  in  allowing  the  introduction  of  extrinsic  evidence  to  explain  a 
will  is  Patch  v.  White,  117  U.  S.  210.  There  the  testator,  after  saying, 
"a'ld  touching  worldly  estate,"  devised  certain  specific  lota  with  the 
buildings  thereon,  respectiA'ely,  to  each  of  his  near  relations,  and, 
among  others,  to  his  brother  Henry  a  lot  described  as  "lot  numbered  fi, 
in  square  403,  together  with  the  improvements  thereon  erected."  He 
then  devised  to  his  infant  son  "the  balance  of  my  real  estate,  believed 
to  be  and  to  consist  in  lots  numbered  6,  8,  and  9,"  etc.,  describing  a 
number  of  lots,  but  not  describing  lot  number  3,  in  square  406.  In 
construing  the  will,  the  court  said:  "It  is  clear  from  the  will  itself: 
1.  That  the  testator  intended  to  dispose  of  all  his  estate;  2.  That  he 
believed  that  he  had  disposed  of  it  all  in  the  clauses  prior  to  the  re- 
siduary clause,  except  tiie  specilic  lots  thereby  given  to  his  son  ;  3.  That 
when  he  gave  to  his  brother  Henry  lot  number  6,  in  square  403,  he 
believed  he  was  giving  him  one  of  his  own  lots.  On  general  principles, 
he  would  not  have  given  him  a  lot  which  he  did  not  own ;  and  he  ex- 
pressly says,  'touching  worldly  estate,  wherewith  it  has  pleased  Al- 
mighty God  to  bless  me  in  this  life,  1  give,  devise,  and  dispose  of  the 
same  in  the  following  manner';  4.  That  he  intended  to  give  a  lot  with 
improvements  thereon  erected. 

"Now,  the  parol  evidence  discloses  the  fact,  that  there  was  an  evi- 
dent misdescription  of  the  lot  intended  to  be  devised.  It  shows:  1.  As 
above  stated,  that  the  testator,  at  the  time  of  making  his  will,  and  at 
the  time  of  his  death,  did  not,  and  never  did,  own  lot  6,  in  square  403, 
but  did  own  lot  3,  in  square  406;  2.  That  the  former  lot  had  no  im- 
provements on  it  at  all,  and  was  located  on  Ninth  street,  between  J 
an>d  K  streets,  whilst  the  latter,  wliich  he  did  own,  was  located  on  E 
street,  between  Eighth  and  Ninth  streets,  and  had  a  dwelling-house  on 
it,  and  was  occupied  by  the  testator's  tenants — a  circumstance  wliich 
precludes  the  idea  that  he  could  have  overlooked  it. 

"It  seems  to  us  that  this  evidence,  taken  in  connection  with  the 
whole  tenor  of  the  will,  amounts  to  demonstration  as  to  which  lot  was 
in  the  testator's  mind.  It  raises  a  latent  ambiguity.  The  question  is 
one  of  identification  between  two  lots,  to  determine  which  was  in  the 
testator's  mind,  whether  lot  3,  square  406,  which  he  owned,  and  which 
had  improvements  erected  thereon,  and  thus  corresponded  with  the 
implications  of  the  will,  and  with  part  of  the  description  of  the  lot,  and 
rendered  the  devise  effective,  or  lot  6,  square  403,  which  he  did  not 
own,  which  had  no  improvements  thereon,  and  which  rendered  the 
■devise  ineffective. 

"It  is  to  be  borne  in  mind  that  all  the  other  property  of  the  testator, 
except  this  one  house  and  lot,  was  disposed  of  to  liis  other  devisees; 
at  least,  that  was  his  belief  as  expressed  in  his  will,  and  there  is  no 
evidence  to  the  contrary;  whilst  this  lot  (though  he  believed  he  had 
disposed  of  it)  was  not  disposed  of  at  all,  unless  it  was  devised  to  hia 
brother  Henry  by  the  clause  in  question.  In  view  of  all  this,  and 
placing  ourselves  in  the  situation  of  the  testator  at  the  time  of  making 
his  will,  can  we  entertain  the  slightest  doubt  that  he  made  an  error  of 
description,  so  far  as  the  numbers  in  question  are  concerned,  when  he 
wrote,  or  dictated,  the  clause  under  consideration?  What  he  meant  to 
devise  was  a  lot  that  he  owned;  a  lot  with  improvements  on  it;  a  lot 
that  he  did  not  specifically  devise  to  any  other  of  his  devisees.  Did 
such  a  lot  exist?  If  so,  what  lot  was  it?  We  know  that  such  a  lot  did 
exist,  and  only  one  such  lot  in  the  world,  and  that  this  lot  was  the  lot 
in  question  in  this  cause,  namely,  lot  number  3,  in  square  406.  Then 
is  it  not  most  clear  that  the  words  of  the  will,  'lot  numbered  0,  in 
square  403,'  contained  a  false  description.  The  testator,  evidently  by 
mistake,  put  '3'  for  '6,'  and  '6'  for  '3,'  a  sort  of  misspeech  to  which  the 
human  mind  is  perversely  addicted.  It  is  done  every  day,  even  by 
painstaking  people.  Dr.  Johnson,  in  the  preface  to  his  dictionary,  well 
says:  'Sudden  fits  of  inadvertence  will  surprise  vigilance,  slight  avoca- 
tions will  seduce  attention,  and  casual  eclipses  of  the  mind  will  darken 
learning.'    Not  to  allow  the  correction  of  such  evident  slips  of  attention, 
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when  there  is  evidence  by  which  to  correct  it,  would  be  to  abrogate  th» 
old  maxim  of  the  law,  'Falsa  demonstratio  non  nocet.' 

"It  is,  nndoubteUly,  the  general  rule,  that  the  maxim  just  quoted  is 
confined  in  its  application  to  cases  where  there  is  sufficient  in  the  will 
to  identify  the  subject  intended  to  be  devised,  independently  of  the 
false  description,  so  that  the  devise  would  be  effectual  without  it.  But 
why  should  it  not  apply  in  every  case  where  the  extrinsic  facts  dis- 
closed make  it  a  matter  of  demonstrative  certainty  that  an  error  has 
crept  into  the  description,  and  what  that  error  is.  Of  course,  the  con- 
tents of  the  will,  read  in  the  light  of  the  surrounding  circumstances, 
must  lead  up  to  and  demand  such  correction  to  be  made."  The  court 
concluded  as  follows:  "In  view  of  what  has  already  been  eaid,  thero 
cannot  be  a  doubt  of  the  identity  of  the  lot  thus  devised.  It  is  iden- 
tified by  its  ownership,  by  its  having  improvements  on  it,  by  its  being 
in  a  square  the  number  of  which  commenced  with  four  hundred,  and 
by  its  being  the  only  lot  helongin;^  to  the  testator  whicb  he  did  not 
otherwise  dispose  of.  By  merely  strikingout  the  words  'six'and  'three* 
from  the  description  of  the  will,  as  not  applicable  (unless  interchanged) 
to  any  lut  which  the  testator  owned,  or,  instead  of  striking  them  out, 
supposing  them  to  have  been  blurred  by  accident  so  as  to  be  illegible, 
the  residue  of  the  description,  in  view  of  tlie  context,  so  exactly  applies 
tu  the  lot  in  question,  that  we  have  no  hesitatiun  in  saying  that  it  was 
lawfully  devised  to  Henry  Walker." 

A  will  contained  this  proviwion :  "As  to  my  real  estate,  I  disposeof  it 
as  follows:  I  own  the  east  half  of  the  northwest  quarter,"  etc.,  "and  I 
hereby  give  and  bequeath  the  same  to  my  son,"  etc.  The  testator  did 
not  own  the  east  half  of  the  northwest  quarter,  but  did  own  the  west 
half;  and  it  was  hold  that  the  will  should  !«»  made  to  operate  upon  the 
land  intended:  Po.^ock  v.  Rediiiner,  lOi  Ind.  575;  5S  Am.  Rep.  71. 
A  testator  devised  to  his  son  "twenty  acres  off  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter  of  section  33,  township  18 
north,  ran>;e  11  west,"  and  the  evidence  showed  th:it  he  never  owned 
the  northeast  quarterof  the  northeast  quarter  of  this  section  33,  or  any 
part  of  it,  hut  that  he  did  own  the  northwest  quarter  of  the  northeast 
quarterof  that  seciion.  The  (iesori{)tive  words  of  the  subject  of  tl>e  devise 
beingin  part  false,  it  was  lieM  that  there  was  a  latent  ambiguity  in  the 
devise,  and  that  if,  after  striking  out  so  much  of  the  description  as  was 
false,  enough  remained  in  the  will,  interpreted  in  the  light  of  surround- 
ing circumstances  when  the  will  was  male,  to  identify  the  premises,  the 
devise  would  Iw  good.  It  was  reasoned  that,  by  the  admission  of  such  ex- 
trinsic evidence,  no  words  were  inserted  in  the  description  which  were 
left  out  by  miituke;  t!i:it  nothing  was  added  to  the  will;  that  only  the 
false  p:»rt  of  the  description  was  rejected;  and  that,  it  beinc  evident  that 
the  testator  intended  t«»  devise  land  owned  by  him,  lying  in  the  north- 
east quarter  of  section  33,  township  IS  north,  ran^o  11  west,  and  as  he 
owned  no  land  in  that  quarter,  except  the  riorthwest  quarter  thereof, 
it  was  clear  that  he  intended  to  devise  the  twenty  acres  off  the  part  of 
the  quart»'r  he  owned.  The  court  distinguished  this  case  from  that  of 
Kurtz  V.  nil)ner, .')')  111.  514,  8  Am.  Rep,  6<i5,  where  the  court  was  asked 
to  insert  or  substitute  words  of  description  in  place  of  those  used,  and 
where,  after  rejecting  that  part  of  tne  description  which  was  false, 
th<  re  were  no  words  used  from  whicb  the  land  could  be  identified t 
Decker  ▼.  Decker,  121  111.  341. 
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Helman  V.  Withers. 

[3  Indiana  Appeam,  522.] 

REPLEVIN  LIES  where  property  has  been  unlawfully  taken, 
or  is  unlawfully  detained. 

REIPLBYIN— DETINUE— The  whole  ground  of  both  detinue 
nnd  replevin  is  now  covered  by  the  code  provision  of  Indiana  for  the 
recovery  of  persona!  proper^. 

REPLEVIN— DEFENSE— It  is  no  defense  to  an  action  of  re- 
plevin against  one  wlio  has  obtained  the  possession  of  the  plaintiff's 
property  without  right,  that  the  defendant  has  transferred  the  pos- 
session either  before  or  after  the  commencement  of  the  suit 

REPLEVIN— DETENTION— The  selling  of  property  to  an- 
other without  right  is,  in  effect,  a  detention  of  it  from  the  true 
owner. 

0.  T.  Chamberlain  and  P.  L.  Turner,  for  the  appellants. 

H.  C.  Dodge  and  J.  S.  Dodge,  for  the  appellee. 

B32  ]s;e\y^  j.  This  was  an  action  in  replevin,  instituted  and 
tried  in  a  justice's  court,  and  from  there  appealed  to  and  tried 
in  the  circuit  court. 

The  appellee,  in  his  complaint,  avers  that  he  is  the  owner 
and  entitled  to  the  possession  of  one  bald-face  mare,  of  the  value 
of  sixty-five  dollars;  that  the  appellants,  Tobias  K.  Helman  and 
Samuel  R,  Helman,  the  defendants  below,  have  the  possession 
without  right,  and  unlawfully  detain  the  same  from  the  appel- 
lee; and  that  the  said  property  has  not  been  taken  by  virtue  of 
any  execution,  tax  assessment,  attachment,  or  other  writ  of  any 
kind  against  the  appellee.  Wherefore  judgment  is  asked  for  the 
recovery  of  said  horse,  and  twenty-five  dollars  damages  for  the 
detention  thereof. 

In  the  circuit  court,  upon  the  issues  joined,  there  was  a  trial 
by  jury,  and  special  verdict  returned  as  follows: 

"We  find  that  on  and  prior  to  the  twenty-ninth  day  of  July, 
1889,  the  plaintiff  was  the  owner  and  in  the  possession  of  the 
mare  described  in  the  complaint;  that  on  said  day  one  Arthur 
Withers  took  said  mare  and  traded  and  delivered  her  to  the  de- 
fendants, Tobias  K.  Helman  and  Samuel  R.  Helman;  that  said 
Arthur  Withers,  in  making  said  trade,  was  not  the  lawful  agent 
of  the  plaintijff;  that  said  trade  was  not  made  with  the  knowledge 
or  consent  of  the  plaintiff;  that  when  the  plaintiff  was  informed 
of  said  trade,  he  did  not  ratify  the  same;  that,  on  the  second 
day  of  August,  1889,  and  before  this  action  ^^^  was  brought, 
plaintiff  caused  a  demand  for  the  return  to  him  of  said  mare  to 
be  made  on  the  defendants,  Tobias  K.  and  Samuel  R.  Helman, 
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wliich  waa  refused;  that  before  this  action  was  brought,  the  said 
defendants  had  sold  and  delivered  said  mare  to  one  David  Wise; 
that  said  sale  was  made  before  said  demand  was  made;  that  said 
delivery  to  Wise  was  made  for  the  purpose  of  evading  the  writ 
of  replevin  in  tliis  cause,  and  said  delivery  was  made  about  one- 
fourth  hour  before  this  action  was  commenced;  that  the  officer 
to  whom  the  writ  was  issued  did  not  succeed  in  finding  said  mare. 
and  that  the  value  of  said  mare  is  lifty  dollars.  If,  upon  the 
foregoing  facts,  the  law  be  with  the  plaintiff,  as  against  either 
or  both  defendants,  then  we  find  for  the  plaintiff,  and  assess  his 
damages  at  fifty  dollars.  If  the  law  be  with  either  or  both  de- 
fendants, then  we  find  for  him  or  them." 

A  motion  by  the  appellants  for  judgment  in  their  favor,  upon  [ 
the  facts  found  by  the  special  verdict,  was  overruled.    Judg- 
ment was  then  rendered  in  favor  of  the  appellee  upon  his  motion  i 
for  the  value  of  the  mare  as  found  by  the  jury,  and  for  costs.       j 

The  appellants  have  assigned  as  error  the  overruling  of  their 
motion  for  judgment  upon  the  special  verdict,  and  the  sustain- 
ing of  the  appellee's  motion  for  judgment. 

The  question  presented  for  our  decision  is,  Can  the  judgment 
of  the  circuit  court  be  sustained  upon  the  facts  found  by  the 
jury? 

It  is  made  to  appear  by  the  facts  found  that,  on  and  prior  to 
the  29th  of  July,  1889,  the  appellee  was  the  owner  and  in  pos- 
session of  the  mare  in  dispute,  and  that  on  that  day  Arthur  Wil- 
liams, without  right,  traded  and  delivered  her  to  the  appellante, 
who,  upon  the  second  day  of  August,  1889,  before  this  suit  waa 
commenced,  refused,  upon  the  demand  of  the  appellee,  to  return 
to  him  sadd  mare;  that  before  the  commencement  of  this  suit. 
and  before  tlie  making  of  said  demand,  the  appellants  sold  and 
delivered  said  mare  to  one  David  Wipe  for  the  purpose  of  evad- 
ing the  writ  of  replevin  "^^  issued  in  this  cause;  that  the  value 
of  the  mare  is  fifty  dollars. 

Counsel  for  the  appellants  contend  that,  inasmuch  as  the  ap- 
pellants were  not  in  the  possession  of  the  mare  at  the  time  the 
action  was  commenced,  the  judgment  of  the  court  below  waa 
erroneous. 

The  two  actions,  detinue  and  replevin,  were  formerly  in  nse 
in  this  state.  These  two  actions,  detinue,  for  an  unlaw- 
ful detention,  and  replevin,  for  an  unlawful  taking  and 
detention,  covered  the  whole  ground  of  deprivation  of  per- 
gonal property,  so  for  as  the  recovery  of  the  specific  articles  waa 
concerned,  and  we  think  an  examination  of  the  earlier  statutes, 
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and  the  definition  of  detinue  and  replevin  as  given  at  common 
law,  will  clearly  show  that  the  statutes  now  in  force  for  the  re- 
covery of  personal  property  cover  the  entire  ground  of  both  oi 
those  actions:  Stats.  1824,  p.  337;  Eev.  Stats.  1831,  pp.  305,  424; 
Eev.  Stats.  1838,  pp.  372,  475,  476,  477;  Eev.  Stats.  1843,  pp. 
697,  732,  896;  1  Chitty  on  Pleading,  120,  162. 

In  the  case  at  bar,  it  is  an  unlawful  detention  that  is  com- 
plained of.  In  detiniie,  the  gist  of  the  action  was  the  unlawful 
detainer,  and,  therefore,  it  was  that  the  action  would  lie  against 
a  person  having  the  wrongful  possessioai  of  the  chattel,  although 
he  may  have  acquired  the  possession  in  the  first  instance  law- 
fully. 

Eeplevin  was  originally  the  remedy  when  goods  were  unjustly 
taken  and  detained.  Now,  under  the  code,  and  in  the  justice's 
act,  replevin  embraces  both  a  wrongful  taking  and  an  unlawful 
detention. 

Detinue,  at  common  law,  would  lie  against  him  who  once 
had,  but  afterward  improperly  parted  with,  the  possession  of  a 
chattel:  1  Chitty  on  Pleading,  123;  Jones  v.  Dowle,  9  Mees.  & 
W.  19;  Ellis  v.  Lersner,  48  Barb.  539;  Nichols  v.  Mchael,  23 
N.  Y.  2fi4  (268);  80  Am.  Dec.  259;  Dunham  y.  Troy  etc.  E.  E. 
Co.,  3  Keyes,  543;  Harris  v.  Hillman,  26  Ala.  380;  Lightfoot  v. 
Jordan,  63  Ala.  224;  Harkey  v.  Tillman,  40  Ark.  551  (555). 

^^^  It  is  our  opinion,  also,  now  that  the  replevin,  under  our 
statute,  embraces  detinue,  as  it  was  at  common  law,  that  a  party 
in  the  possession  of  goods,  without  right,  cannot  avoid  the  action 
of  replevin  by  wrongfully  transferring  the  possession  to  another, 
even  though  the  transfer  be  made  before  the  commencement 
of  the  suit.  He  cannot  protect  himself  by  showing  that  be  has 
wrongfully  transferred  the  property  to  another. 

In  this  view  we  are  well  supported  by  authority:  Nichols  y. 
Michael,  23  N.  Y.  264;  80  Am.  Dec.  259;  Latimer  v.  Wheeler,  3 
Abb.  App.  35;  Bullis  v.  Montgomery,  50  N.  Y.  352;  Manning  y. 
Keenan,  73  N.  Y.  45;  Drake  y.  Wakefield,  11  How.  Pr.  106; 
Eoss  y.  Cassidy,  27  How.  Pr.  416;  Bockway  y.  Burnap,  16  Barb. 
309;  Ward  y.  Woodbum,  27  Barb.  346;  Ellis  v.  Lersner,  48  Barb. 
539;  Bnrnett  v.  Selling,  9  Hun,  236;  Sayward  v.  Warren,  27  Me. 
453  (457);  Freeman  v.  Scurlock,  27  Ala.  407;  Washington  y. 
Love,  34  Ark.  93;  Harris  v.  Hillman,  26  Ala.  380;  Lightfoot  y, 
Jordan,  63  Ala.  224;  Schmidt  v.  Bender,  39  Kan.  437;  Gildaa 
V.  Crosby,  61  Mich.  413;  Briggs  y.  McEwen,  77  Iowa,  303;  Gass- 
ner  v.  Marquardt,  76  Wis.  579;  Wells  on  Eeplevin,  sec.  145; 
Cobbey  on  Eeplevin,  sec.  435.     The  case  of  Latimer  v.  Wheeler, 
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3  Abb.  App.  35,  is  quoted  from  vrith  approval  in  Louthain  v. 
Fitzer,  78  Ind.  449.  See,  also,  Wilson  v.  Eybolt,  17  Ind.  391; 
79  Am.  Dec.  486;  Hoke  v.  Applegate,  92  Ind.  570. 

The  delivery  of  the  mare  by  the  appellants  to  Wise  must, 
from  the  facts  found,  be  regarded  as  wrongful  to  the  appellee — 
a  mere  subterfuge  to  withhold  the  mare  from  tlie  latter,  and 
to  oscnpe  liability.  The  appellants  had  no  title  to  the  property, 
and  could  not  rightfully  deliver  it  to  any  other  than  its  owner. 
They  were  tr}'ing  to  place  the  dominion  of  the  property  elsewhere 
than  in  the  owner.  If  it  be  said  that  there  was  a  detention  of  the 
property  on  the  part  of  Wise,  it  must  be  said  also  that  the  appel- 
lants were  contributors  and  participants  in  tliat  detention.  It 
has  been  decided  that  the  selling  of  the  property  to  another, 
witliout  right,  is,  in  efTect,  '^^^  a  detention  of  the  property 
from  the  true  owner:  See  Sayward  v.  Warren,  27  Me.  453;  Lat- 
imer V.  Wheeler,  3  Abb.  App.  35. 

The  judgment  is  alTirmed,  with  costs. 


REPLEVIN  lies  for  the  wrongful  taking  of  property,  as  well  as  for 
it8  wrongful  detention.  Tlie  groumlwork  of  the  action  is  an  un- 
lawful detention,  whether  an  unlawful  taking  has  occurred  or  not; 
and  property  wrongfully  taken  is  wrongfully  detained  until  restored 
to  itaowner:  Oleson  v.Merrill,  20 Wis.  4r.2;  91  Am.  Dec.  428,  and  note. 
Detinue  and  replevin,  in  their  fullest  scope,  were  formerly  in  use  ia 
Indiana,  but  the  whole  ground  of  both  these  actions  is  now  covered  by 
the  code  provision  for  the  recovery  of  personal  property!  Wilson  v, 
Rybolt,  17  Ind.  391;  79  Am.  Dec.  486. 


Collins  v.  State. 

[3  Indiana  Aiteals,  542.] 

EXECUTION  — mort(;agei)    personal    property  — 

LEVY.— Under  a  Btntnte  authorizing  niortfraged  personal  property 
to  be  levied  on  and  sold  under  execution,  the  levy  Is  only  upon  the 
iiitc'st  V  Iim''  h'v  "'•'<  "rtcr  nnyn-otit  of  tl:o  sroiirity;  or,  in  other 
words,  upon  the  equity  of  redemption;  but,  for  the  purpose  of  the 
)i.x-v  .i.„|  s.'ilc  or  Villi  ''  i'tcrosf.  tlio  fi)(i<  or  mriy  take  possission  of  the 
property,  as  against  both  the  mortgagor  and  the  mortgngoo. 

EXECUTION  — MORTGAGED  PERSONAL  PROPERTY- 
DUTY  OF  OFFICER.— An  officer  levying  on  mortpnged  personal 
property  must  exorcise  due  cnre  for  the  protection  of  the  mortgagee'^ 
lnten»8t,  and  Is  prohiMtod,  not  only  from  diverting  stirli  property 
from  thp  security  of  the  mortgnee.  but  from  doing  anything  which 
would  have  the  pfToct  of  diminishing  Its  value  ns  such  security.  If 
the  mortgage  has  been  recorded,  he  Is  bound  to  take  cognizance  of  It 
without  any  other  notice, 

EXEriTIDN— MOR'HJAGED  PERSONALTY— PT^TY  AND 
LIABILITY  OF  OFFICER.— An  ofllcpr  levying  upon  mortcnged  per- 
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Bonal  property  and  selling  it  npon  execution,  the  lien  of  which  is  Jun- 
ior to  that  of  the  mortgage,  must  hold  it  until  the  terms  of  the  mort- 
gage have  been  complied  with  by  the  purchaser,  and,  if  he  fails  to 
do  so  he  is  liable  on  his  official  bond  for  any  damage  sustained  by 
the  mortgagee. 

EXECUTION— MORTGAGED  PERSONALTY— CHANGE  OF 
POSSESSION— OFFICER'S  LIABILITY.— A  complaint  in  an  action 
on  a  constable's  bond,  alleging  that  a  chattel  mortgage  was  given  to 
indemnify  the  mortgagees  against  any  loss  on  account  of  their  being 
sureties  on  certain  notes;  that  it  provided  that  the  mortgagor  was 
bound  to  pay  the  notes  at  a  certain  time,  and  contained  a  further 
provision  tliat,  if  the  mortgaged  property  should  be  levied  on,  this, 
as  well  as  default  in  payment,  should  entitle  the  mortgagees  to  take 
immediate  possession  without  process  of  law,  and  the  same  should 
become  the  absolute  property  of  the  mortgagees;  that  the  mortgaged 
property  was  levied  upon  by  a  constable,  and  sold  to  satisfy  a  judg- 
ment against  the  mortgagor,  junior  to  the  mortgage;  that  the  property 
was  delivered  to  the  holders  of  the  junior  judgment  without  the  con- 
stable requiring  the  purchasers  to  comply  with  the  terms  of  the 
mortgage;  that  the  mortgage  had  been  duly  recorded;  that 
the  notes  were  due  and  unpaid;  and  that  the  mortgagor,  the 
principal  on  said  notes,  was  wholly  insolvent  and  unable  to  pay 
the  same,  states  a  good  cause  of  action,  though  the  mortgagees 
did  not  pay  out  anything  on  account  of  their  suretyship,  as  this  would 
not  be  a  defense.  The  constable  must  be  held  to  liuow  that  a  lia- 
bility had  accrued  to  the  mortgagees  by  the  terms  of  the  mortgage; 
and  that  tlie  purchaser  had  acquired  nothing  at  the  sale  except  the 
mortgagor's  equity  of  redemption;  and,  while  he  had  nothing  to  do 
with  passing  upon  the  questions  involved  in  the  mortgage,  it  was  his 
duty  to  liold  possession  of  the  property  until  those  questions  were 
settled,  and,  by  sooner  surrendering  the  possession,  he  did  so  at  his 
peril. 

EXECUTION— LEVY  UPON  MORTGAGED  PERSONALTY— 
DAMAGES.— In  an  action  upon  a  constable's  bond  for  levying  upon 
mortgaged  personal  property  and  wrongfully  allowing  it  to  be 
removed  beyond  the  reach  of  the  mortgage,  the  measure  of  damages 
is  the  value  of  the  property,  where  such  value  is  found  to  be  less 
than  the  amount  of  the  debt,  but  if  the  value  of  the  property  is  more 
than  the  debt,  the  amount  of  the  indebtedness  furnishes  the  meas- 
ure for  the  amount  of  damages. 

U.  J.  Hammond,  E.  S.  Eogers,  "W.  A.  Cullen,  and  J.  D. 
Megee,  for  the  appellants. 

B.  L.  Smith,  C.  Cambern,  D.  S.  Morgan,  and  D.  Morris,  foi 

the  appellee. 

«»**  KEIlSrHAKD,  J.  This  action  was  brought  by  the  state, 
on  the  relation  of  Hutehinsion,  Price,  and  Green,  against  the 
.  ppellant  Collins,  a  constable  of  Eush  county,  and  the  appellant 
Draper,  as  his  surety  on  his  official  bond,  to  recover  damages. 

The  appellee's  relators  had  a  chattel  mortgage  on.  certain 
goods  belonging  to  one  William  T.  Spradling.  Collins,  as  con- 
stable, had  in  his  hands  an  execution  against  Spradling  on  a 
judgment  for  $100  in  favor  of  one  Jacob  Beckner,  which  execu- 
tion was  junior  to  the  mortgage.     He  sold  the  property  on  the 
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execution,  and,  without  first  requiring  the  purchaser  to  comply 
with  the  terms  of  the  mortgage,  delivered  the  goods  to  the  lat- 
ter, who  removed  them  out  of  the  reach  of  relators'  mortgage. 
The  complaint,  omitting  the  caption,  is  as  follows: 

"Said  plaintiffs  complain  of  said  defendants,  and  say  that  on 
the  29th  day  of  February,  1889,  said  William  31.  Collins  was  the 
duly  appointed  constable  of  Posey  township.  Rush  county,  Indi- 
ana, and  on  the  5th  day  of  March,  1889,  he  was  duly  qualified 
and  corn-missioned  as  such  constable,  with  said  defendants  Draper 
and  Glass  as  his  sureties  in  the  sum  of  $1,000,  a  copy  of  which 
bond  is  filed  herewith,  marked  'Exhibit  A';  that  on  the  8th  day 
of  July,  1889,  one  William  T.  Spradling  executed  to  these  re- 
lators a  mortage  on  a  certain  stock  of  hardware,  situate  in  a  store- 
room on  lot  No.  6,  in  J.  W.  Green's  first,  addition  to  the  town  of 
Arlington,  Indiana,  to  indemnify  them  as  his  sureties  on  two 
notes  for  $100  and  $125,  payable  to  one  Jacob  Beckner,  which 
mortgage  was  duly  recorded  in  the  county  where  the  mortgagor 
resided,  on  the  8th  day  of  July,  1889,  in  chattel  mortgage  record 
of  said  county  of  Rush,  No.  23,  on  pages  '^**  242  and  243,  a  copy 
of  which  mortgage  is  filed  herewith,  marked  Exhibit  B.* 

'Tlaintiffs  further  say  that  said  mortgage  bears  date  of  5th  day 
of  April,  1889,  but  the  same  was  not  delivered  to  plaintiffs,  nor 
accepted  by  them,  until  the  said  8th  day  of  July,  1889,  the  day 
the  same  was  recorded;  that  the  mortgage  contained  the  stipula- 
tion that  should  said  Spradling  pay  said  notes  at  maturity,  then 
said  mortgage  should  be  void,  otherwise  to  remain  in  force,  and 
the  further  stipulation  that  said  Spradling  shall  retain  possession 
of  said  goods  until  said  notes  become  due;  and,  if  said  notes  are 
not  paid  promptly  at  maturity,  said  relators  should  have  the 
right  to  take  possession  of  same,  and  the  same  should  become  the 
absolute  property  of  said  relators.  And  relators  say  that  said 
Spradling  did  not  pay  either  of  said  notes  at  maturity,  but  has 
failed  and  refused  to  pay  any  part  thereof,  though  both  of  said 
notes  became  due  long  before  the  beginning  of  this  suit 

"They  further  say  said  Spradling  is  wholly  insolvent,  and 
judgment  on  said  $100  note  was  rendered  against  these  relators 
as  such  sureties  by  the  Rush  circuit  court,  on  the  31st  day  of 
March,  1890,  for  $104,  and  $24  costs,  and  suit  is  now  pending  on 
said  $125  note  in  said  court. 

'Tlelators  further  say  that,  after  the  recording  of  said  mortgage, 
the  said  Spradling  confessed  a  judgment  in  favor  of  Hildebrand 
&  Fupate  on  an  account  before  Willis  D.  Ck)llins,  justice  of  the 
peace  for  said  Posey  township,  for  $100,  upon  which  judgment 
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an  execution  was  duly  issued  and  placed  in  the  liands  of  said  Col- 
lins, as  constable  of  said  township;  that  thereupon  said  Collins 
levied  upon  the  goods  described  in  relators'  mortgage,  and  adver- 
tised the  same  for  sale  on  the day  of  September,  1889;  that 

thereupon,  on  said  day,  said  Collins,  as  such  constable,  sold  said 
goods  so  mortgaged  to  these  relators  to  said  firm  of  Hildebrand 
&  Fugate,  who  bid  the  amount  of  their  said  judgment,  and  there- 
upon, over  the  written  notice  and  protest  of  these  relators,  ^"^ 
delivered  said  goods  to  said  firm  of  Hildebrand  &  Fugate,  who 
immediately  took  the  same  out  of  said  county  and  converted 
them  to  their  own  use.  They  became  wholly  lost  to  these  rela- 
tors, whereby  relators  further  say  said  goods  so  mortgaged  to 
them,  and  so  sold  by  said  Collins  to  said  Hildebrand  &  Fugate, 
were  of  the  value  of  $400,  and  said  Collins  wholly  failed  and  re- 
fused to  require  said  purchasers  to  comply  with  the  terms  of  re- 
lators' said  mortgage,  but  then  and  there  unlawfully,  negligently, 
and  carelessly,  and  without  any  regard  to  the  conditions  of  his 
bond,  and  in  breach  thereof,  and  disregarding  his  duty  as  such 
constable,  then  and  there  diverted  the  same  from  the  secmiity 
and  payment  of  said  notes,  and  then  and  there  unlawfully  deliv- 
ered said  mortgaged  goods  to  said  firm  of  Hildebrand  &  Fugate, 
to  the  damage  of  the  relators  in  the  sum  of  $300,  for  which  they 
demand  judgment,  and  for  all  other  proper  relief." 

Copies  of  the  constable's  official  bond  declared  upon,  and  of 
the  mortgage  or  bill  of  sale  referred  to  in  the  complaint,  axe 
filed  as  exhibits  with  the  same. 

The  bill  of  sale  or  mortgage  reads  as  follows: 

'^now  all  men  by  these  presents  that  William  T.  Spradling, 
of  Rush  county,  in  the  state  of  Indiana,  have  tliis  day  bargained 
and  sold,  and  do  hereby  bargain  and  sell,  unto  Eobert  Hutchin- 
son, Elihu  Price,  and  J.  C.  Green,  of  Eush  county,  for  the  sum  of 
two  hundred  and  twenty-five  dollars,  to  him  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  the  following  described 
personal  property,  to  wit:  The  stock  of  hardware,  situate  in 
storeroom  on  lot  No.  6  in  J.  W.  Green's  addition  to  Arlington, 
Indiana.  This  indenture  is  to  indemnify  the  mortgagees  as  sure- 
ties for  the  mortgagor  to  Jacob  Beckner,  as  herein  specified  here- 
after. 

"The  condition  of  this  bill  of  sale  is,  that  whereas  the  said 
WilHam  T.  Spradling  is  indebted  to  said  Jacob  Beckner  in  the 
sum  of  two  hundred  and  twenty-five  dollars,  evidenced  by  his 
promissory  notes  dated  January  23,  1889,  payable  September 
1st  and  December  25,  1889,  after,  date,  without  '^'^  amy  relief 
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from  valuation  or  appraisement  laws,  said  notes  teing  for  the 
sum  of  one  hundred  and  one  hundred  and  twenty-five  dollare: 
Now,  if  the  said  William  T.  Spradling  shall  well  and  truly  pay 
said  notes  at  maturity,  with  all  interest  due  thereon,  then  this 
instrument  shall  be  void,  otherwise  to  remain  in  force.  It  is 
agreed  and  understood  by  the  parties  hereto  that  said  William  T. 
Spradling  shall  retain  possession  of  said  property  hereby  sold 
nntil  said  notes  hereby  secured  become  due,  and,  if  said  notes  are 
not  paid  promptly  at  maturity,  said  Robert  Hutchinson,  Elihu 
Price,  and  J.  C.  Green  shall  then  have  the  right  to  take  and  keep 
possession  of  said  property,  wherever  it  may  be  found,  without 
any  process  of  law,  and  the  same  shall  become  the  absolute 
property  of  said  Robert  Ilutchinson,  Elihu  Price,  and  J.  C. 
Green,  and  the  said  William  T.  Spradling  hereby  expressly  agreea 
not  to  remove  said  property  from  the  place  where  it  now  is  with- 
out the  consent  of  said  Robert  Hutchinson,  Elihu  Price,  and 
J.  C.  Green,  nor  to  sell,  assign,  or  lease  the  same  without  such 
consent;  to  use  such  property  well,  keep  the  same  insured  in  some 
reliable  company,  and  in  good  repair,  and,  in  case  of  default  being 
made  in  any  one  of  these  conditions,  or  if  the  property  shall  be 
levied  on  by  execution  from  any  court,  or  shall  come  into  the 
hands  of  any  administrator,  guardian,  executor,  assignee,  trustee, 
or  commissioner  to  be  sold,  then,  and  in  either  of  such  cases,  the 
mortgagees  shall  have  the  right  to  take  immediate  and  unoon- 
ditioT3nl  possession  of  the  same  for  their  own  use  forever. 
**WitnesB  my  hand  and  seal  this  5th  dav  of  April,  1889. 

(Signed)     *^VILLIAM  T.  SPRADLING." 

Then  follows  the  acknowledgment. 

To  the  complaint  the  appellants  each  separately  demurred, 
and,  as  a  cause  of  demurrer,  alleged  that  said  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
mnrrere  were  each  overruled,  and  the  appellants  excepted.  Is- 
sues were  joined,  the  cause  was  tried  by  the  court,  and  there  waa 
a  finding  and  judgment  for  the  appellee  against  '^^  the  appel- 
lants in  the  sum  of  $240.05,  this  being  the  amount  of  the  indebt- 
edness for  which  the  appellee's  relators  were  bound  as  suretice, 
with  interest. 

The  appellants  moved  for  a  new  trial,  assigning,  u  a  cause 
therefor,  that  the  finding  wa«  excessive.  The  motion  having 
been  overruled,  the  appellants  again  excepted,  and  henoe  this 
appeal. 

The  overruling  of  the  demurrers  and  of  the  motion  for  a  n«w 
trial  are  aaaigned  as  error.    We  shall  notice  these  in  their  order. 
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First,  then,  was  the  complaint  sufficient  to  withstand  the  demur- 
rer? It  is  provided  by  statute  as  follows:  "Goods  and  chattels 
pledged,  assigned,  or  mortgaged  as  security  for  any  debt  or 
contract,  may  be  levied  upon,  and  sold  on  execution  against  the 
person  making  the  pledge,  assignment,  or  mortgage,  subject 
thereto,  and  the  purchaser  shall  be  entitled  to  the  possession, 
upon  complying  with  the  conditions  of  the  pledge,  assignment, 
or  mortgage*':  Eev.  Stats.  1881,  sec.  723. 

Under  this  provision  of  the  statute,  it  has  been  frequently 
decided  that  when  property  thus  mortgaged,  pledged,  or  assigned 
is  levied  on,  the  levy  is  only  upon  the  interest  which  the  mort- 
gagor has  in  such  property  after  the  payment  of  the  mortgage, 
etc.,  or,  in  other  words,  upon  the  equity  of  redemption,  but  that, 
for  the  purpose  of  the  levy  and  sale  of  such  interest,  the  officer 
may  take  the  property  in  possession  as  against  both  the  mort- 
gagor and  the  mortgagee:  Sparks  v.  Compton,  70  Ind.  393; 
Hackleman  v.  Goodman,  75  Ind.  202;  Louthain  v.  Miller,  85 
Ind.  IGl;  SUfer  v.  State,  114  Ind.  291;  McDaniel  v.  State,  118 
Ind.  239. 

But,  while  this  right  to  take  ihe  property  in  possession  on  the 
part  of  the  officer  has  been  thus  fully  recognized,  it  is  true,  also, 
that  it  is  the  duty  of  such  officer  to  exercise  due  care  for  the  pro- 
tection of  the  interest  of  the  mortgagee  in  the  property,  and  that 
he  is  prohibited,  not  onl}'-  from  diverting  ""^^  such  property  from 
the  security  of  the  mortgage,  but  from  doing  anything  which 
has  the  effect  of  diminishing  its  value  as  such  a  security:  Syfers 
V.  Bradley,  115  Ind.  345.  And  if,  in  such  case,  the  mortgage 
has  been  duly  recorded,  the  officer  is  bound  to  take  cognizance 
of  the  same  without  any  other  notice:  McDaniel  v.  Sta/te,  118 
Ind.  239. 

In  the  case  just  cited,  it  is  also  held  that  an  officer  who  levies 
upon  property  thus  mortgaged,  and  sells  it  upon  an  execution, 
the  lien  of  which  is  jimior  to  that  of  the  mortgage,  must  hold 
it  until  the  terms  of  the  mortgage  have  been  complied  with  by 
the  purchaser,  and,  if  he  fails  to  do  this,  he  is  liable  on  his  official 
bond  for  any  damage  sustained  by  the  mortgagee. 

"With  these  principles  so  well  settled  by  the  decided  cases,  it 
would  seem  to  admit  of  but  little  difficulty  to  arrive  at  a  correct 
and  proper  solution  of  the  question  before  us.  We  think  it  in- 
evitable that  the  action  of  the  trial  court  must  be  sustained 
unless  the  principles  involved  in  the  case  at  bar  form  some  ex- 
ception to  the  general  doctrine  enunciated  in  the  cases  cited.  This 
we  understand  the   appellants  to  concede,  but  their  counsel 
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claim  that  such  an  exception  does  exist  here,  in  the  fact  that  the 
relators  have  not  yet  lost  anything  by  reason  of  their  suretyship, 
as  disclosed  by  the  complaint. 

The  instrument  relied  upon  is  an  indemnity  mortgage,  given 
to  indemnify  the  relators  against  any  loss  on  account  of  their 
being  sureties  on  certain  notes.  It  seems  that  as  between  the 
mortgagor  and  mortgagee,  at  least,  the  authorities  make  some 
distinction  between  mortgages  purely  indenmif}ang  in  their  pro- 
visions, and  those  containing  a  promise,  or  condition,  binding 
the  mortgagor  to  the  payment  of  the  debt.  In  the  former  class, 
there  can  be  no  recovery  until  the  mortgagee  has  actually  paid 
the  debt  for  which  he  is  surety;  while  in  the  latter,  the  mortgage 
may  be  foreclosed  whenever  the  principal  makes  default  in  the 
pa}Tnent  of  the  debt,  without  reference  to  whether  the  mort- 
gagee has  actually  paid  out  anything  or  not.  In  such  cases,  the 
failure  to  '"^  pay  on  the  part  of  the  mortgagor,  when  the  debt  is 
due,  is  held  to  constitute  the  breach  in  the  condition  of  the 
mortgage,  and  the  mortgagor  may  proceed  at  once  to  make  the 
money  out  of  the  mortgaged  property,  and  apply  it  to  the  pay- 
ment of  the  debt  for  which  he. is  liable  as  surety:  Catterlin  v. 
Armstrong,  101  Ind.  258;  Reynolds  v.  Shirk,  98  Ind.  480;  Bod 
kin  v.  Merit,  86  Ind.  560;  Strong  v.  Taylor  School  Tp.,  79  Ind. 
208;  Gunel  v.  Cue,  72  Ind.  34;  Devol  v.  Mclntoeh,  23  Ind.  529; 
Johnson  v.  Britton,  23  Ind.  lO,";  Weddle  v.  Stone,  12  Ind.  625: 
Loyd  V.  Marvin,  7  Blackf.  464;  Brandt  on  Suretyship,  2d  ed., 
sec.  221,  et  seq. 

In  some  degree,  we  think,  these  principles  may  be  applied  to 
suits  of  the  character  of  the  one  under  consideration,  the  officer, 
for  the  time  being,  occup}nng  the  position  of  the  debtor. 

An  examination  of  the  mortgage  in  this  cause  will  disclose 
that  by  its  condition  Spradling  was  bound  to  pay  the  notes  upon 
which  the  relators  were  sureties  at  a  time  certain,  viz.,  January 
23,  1889,  and  December  25,  1889,  respectively.  This  condi- 
tion, we  think,  makes  the  instrument  more  than  a  strictly  in- 
demnifying contract. 

In  the  case  of  Devol  v.  Mcintosh,  23  Ind.  329,  the  court,  quot- 
ing approvingly  from  Gilbert  v.  Wiman,  1  N.  Y.  550,  49  Ahl 
Dec.  359,  says:  **When  the  instrument  deviates  the  least  from  a 
simple  contract  to  indemnify  against  damage,  even  where  the 
indemnity  is  the  sole  object  of  the  contract,  and  where,  in  conse^ 
quence  of  the  primary  liability  of  other  persons,  actual  loss  may 
be  sustained,  the  decipions  of  our  courts,  although  by  no  means 
uniform,  have  gradually  inclined  toward  fixing  the  rule  to  be 
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on€  of  actual  compensation  for  probable  loss;  so  that,  in  con- 
tracts of  that  character,  it  may  now  be  considered  a  general 
rule,  both  in  this  country  and  in  England." 

The  bill  of  sale  in  the  present  case  permits  the  mortgagor  to 
retain  the  possession  until  default  be  made  in  payment.  It  also 
provides  that  if  the  mortgaged  property  shall  be  levied  on,  etc., 
this,  as  well  as  a  default  in  payment,  shall  entitle  ^^^  the  mort- 
gagees to  take  immediate  possession  without  process  of  law,  and 
the  same  shall  become  the  absolute  property  of  the  mortgagees. 

These  conditions  had  been  broken  at  the  time  of  the  sale;  at 
least,  the  one  in  reference  to  a  levy  by  an  officer  had  been  broken- 
The  mortgagees  were  therefore  entitled  to  the  immediate  posses- 
sion. The  constable  knew  of  the  existence  of  the  mortgage,  and 
of  its  terms.  He  knew  it,  as  the  complaint  avers,  from  actual  in- 
formation and  notice,  and  the  law  conclusively  presumes  that  he 
knew  it  from  the  records. 

T>j  the  terms  of  the  mortgage,  the  mortgagees  had  also  become 
the  holders  of  the  legal  title  to  the  property:  Lee  v.  Fox,  113 
Ind.  98;  Ross  v.  Menefee,  125  Ind.  432. 

In  addition  to  these  facts,  it  is  averred  that  the  mortgagor 
and  principal  of  the  notes  is  wholly  insolvent  and  unable  to  pay 
the  debt.  The  liability  of  the  relators  to  pay  the  debt  for  which 
they  were  sureties  is  therefore  fully  shown  by  the  averments  of 
the  complaint,  which  the  demurrer  admits.  Where  this  is  the 
case,  the  mortgagee  need  not  wait,  before  he  can  maintain  his 
action,  until  he  has  paid  the  debt  or  incurred  actual  loss:  Wal- 
ling 'V.  Lewis,  119  Ind.  496;  Brandt  on  Suretyship,  2d  ed.,  gee. 
221. 

If  this  were  an  action,  therefore,  between  the  mortgagees  and 
the  mortgagor  to  foreclose  the  mortgage,  there  can  be  no  doubt 
but  that  the  right  to  foreclose  would  be  fully  established. 

The  appellants  insist,  if  we  understand  their  counsel  cor- 
rectly, that  the  rules,  as  between  mortgagor  and  mortgagee,  of 
an  indemnity  mortgage  cannot  be  applied  in  measuring  the  lia- 
bility of  an  officer  charged  with  the  commission  of  a  tort;  and 
that  as  to  such  officer  there  can  be  no  recovery  on  his  official 
bond  until  it  has  been  shown  that  the  party  complaining  haa 
been  actually  damnified. 

We  cannot  see,  however,  upon  what  principle  the  officer  can 
be  held  as  exempt.  He  was  expressly  forbidden  by  law,  as  we 
have  seen,  from  delivering  the  property  until  the  terms  '^'^^  of 
the  mortgage  had  been  complied  with:  Syfers  v.  Bradley,  115 
Ind.  345;  McDaniel  v.  State,  118  Ind.  239.  He  must  be  held  to 
know  that  a  liability  had  accrued  to  the  mortgagees  by  the 
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terms  of  the  mortgage.  He  must  be  held  to  know  that  the  pur- 
chaser had  acquired  nothing  by  the  sale  except  the  mortgagor's 
equity  of  redemption,  and  that  the  relators  had  the  primary 
right  of  possession,  the  legal  title  to  the  property,  and  the  right 
to  apply  the  same  to  the  pa}'ment  of  the  debt  for  which  they  were 
sureties,  and  that,  if  anything  belonged  to  the  purchaser,  it  was 
only  what  was  left  of  the  proceeds  after  the  said  debt  had  been 
paid,  unless  the  purchaser  himself  would  then  and  there  pay  said 
mortgage  debt.  His  knowledge  of  these  facts  made  it  a  breach  of- 
his  ofiicial  duty  to  allow  the  property  to  be  removed  beyond  the 
reach  of  the  mortgage.  This  breach  of  duty  makes  him  liable 
on  his  bond.  The  fact  that  the  mortgagees  have  paid  out 
nothing  as  yet  is  no  defense  to  the  action,  any  more  than  it  would 
be  a  defense  to  the  foreclosure  of  the  mortgage. 

It  is  true  that  he  has  nothing  to  do  with  deciding  upon  the 
validity  of  the  mortgage  or  passing  upon  the  questions  involved 
in  its  terms  as  between  the  parties,  but  he  must  hold  the  posses- 
sion of  the  goods  until  those  questions  have  been  settled,  and  if 
he  surrenders  it  sooner  he  does  it  at  his  peril:  McDaniel  v.  Stat-e, 
118  Ind,  239.  We  think,  therefore,  that  the  facte  pleaded  dis- 
close a  valid  cause  of  action,  and  the  demurrer  was  properly  over- 
ruled. 

The  remaining  question  arises  upon  the  overruling  of  the 
motion  for  a  new  trial.  It  is  urged  that  the  amount  of  the 
finding  is  excessive.  The  court,  as  we  have  seen,  adopted  as  the 
measure  of  damages  the  amount  of  the  debt  to  secure  which  the 
mortgage  was  given. 

The  value  of  the  property  was  proved  t»  be  greater  than  the 
amount  of  such  debt.  The  smallest  value  placed  upon  it  by  any 
witness  was  $375.  Less  than  this  the  court  could  not  have  found 
it  to  be.  Where  the  value  of  the  property  ^^^  is  found  to  be 
less  than  the  amount  of  the  debt,  the  mea.sure  of  damages  is  such 
value  of  the  property;  while  if  the  value  of  the  property  is  more 
than  the  debt,  the  amount  of  the  indebtedness  furnishes  the 
measure  for  the  amount  of  the  damages:  Slifer  t.  State,  114  Ind. 
291. 

Tested  by  this  rule,  the  court  correctly  placed  the  damages  at 
$240.G5,  the  principal  and  interest  of  the  notes  for  which  the  re- 
lators are  liable. 

We  find  no  error  in  the  record. 

Judgment  is  affirmed. 

LEVY  OP  EXECUTION  ON  MORTGAGED  PERSONAL  PROP- 
EKTY. — The  law  on  this  mihject  Ho«»b  not  H«'i'ni  to  be  well  pettled. 
Equitable  ioteretits  are  not  generally  subject  to  ezecutioo :  Note  to 
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Harris  v.  Alcock,  32  Am.  Dec.  167;  and  this  applies  to  a  debtor's  equi- 
table interest  in  personal  property:  Rose  v.  Bevan,  10  Md.  466;  69  Am. 
Dec.  170.  A  statute  auti^orizing  a  sale  uf  the  interest  of  a  pledgor  or 
mortgagor  on  execution  does  not  authorize  an  attachment  of  such  in- 
terest; and  a  mortgagor  of  chattels,  without  right  of  possession,  has  been 
held  to  have  no  legal  interest  which  can  be  sold  under  a  statute  provid- 
ing that  when  personal  property  is  pledged  by  way  of  mortgage  or 
otherwise,  the  pledgor's  right  and  interest  may  be  sold  on  execution 
against  him:  Tannahill  v.  Tuttle,  3  Mich.  104;  61  Am.  Dec.  "480. 
Whether  a  mortgagor  of  a  chattel  has  such  an  estate  therein  as  is  sub- 
ject to  levy  and  execution  sale  is  not  settled  in  South  Carolina:  Mc- 
Knight  V.  Gordon,  13  Rich.  Eq.  222;  94  Am.  Dec.  164.  In  New  Jersey, 
it  is  held  that  the  interest  of  a  mortgagor  in  mortgaged  chattels  in 
possession  of  the  mortgagee  may  be  levied  upon  under  execution,  but 
they  cannot  be  taken  from  the  mortgagee  without  an  offer  to  pay  the 
mortgage  debt.  The  officer  may  advertise  the  interest  of  the  mortgagor 
for  sale,  and,  on  the  day  of  sale,  he  may  require  the  mortgagee  to  expose 
the  property  to  the  view  of  bidders,  and  enforce  obedience  to  that  duty 
on  the  part  of  the  mortgagee  by  virtue  of  his  writ.  Hence,  if  a  sheriff, 
with  notice  of  the  mortgagee's  claim,  attaches  the  entire  mortgaged 
property,  and  it  is  subsequently  sold  by  the  auditor  in  attachment,  the 
sheriff  is  liable  to  the  mortgagee  for  the  mortgage  debt:  Fox  v.  Cronan, 
47  N.  J.  L.  493;  54  Am.  Rep.  190.  The  cases,  however,  are  more  uni- 
form in  support  of  the  proposition,  that  after  condition  broken,  mort- 
gaged chattels,  whether  in  possession  of  the  mortgagor  or  of  the 
mortgagee,  are  not  subject  to  levy  and  sale  under  execution  at  the  in- 
stance of  the  mortgagor's  creditors:  Ex  parte  Lorenz,  32  S.  0.  865;  17 
Am.  St.  Rep.  862,  and  note;  Manchester  v.  Tibbetts,  121  N.  Y.  219; 
18  Am.  St.  Rep.  816;  Leadbetter  v.  Leadbetter,  125  N.  Y.  290;  21  Am. 
St.  Rep.  738. 
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MORTGAGES-FORECLOSURE-DISTRIBUTION  OF  SUE- 
PLUS.— A  mortgagee  holding  two  uioriyages  on  the  same  land 
against  the  same  moilgagor,  and  a  certihcate  of  purchase  under  a 
foreclosure  sale  of  the  second  mortgage,  at  which  he  bid  the  amount 
of  the  principal,  Interest,  and  costs,  is  entitled  to  a  Hen  for  the  pay- 
ment of  the  amount  secured  by  such  mortgage  upon  the  surplus 
arising  from  a  subsequent  sale  under  the  first  mortgage,  although  the 
decrees  foreclosing  the  mortgages  were  obtained  at  the  same  time, 
without  provision  made  in  either  for  the  distribution  of  any  surplus 
arising  from  a  foreclosure  sale. 

L.  n.  Wrigley  and  L.  W.  Walker,  for  the  appellant 

T.  M.  Eells  and  H.  G.  Zimmerman,  for  the  appellees. 

*®  HACKNEY,  J.  The  appellee  executed  two  mortgages  of 
a  tract  of  land  in  Noble  county,  one  in  the  year  1871  and  the 
other  in  the  year  188G.  These  mortgages  were  held  by  the  ap- 
pellant, one  as  mortgagee  and  the  other  as  assignee,  when,  on 
the  twenty-third  day  of  May,  1893,  he  procured  separate  decrees 
foreclosing  them.  Neither  decree,  so  far  as  appellant's  allega- 
tions disclose,  made  any  reference  to  the  other  or  any  order 
concerning  the  distribution  of  the  surplus  arising  from  sales 
upon  such  decrees. 

On  the  twenty-fourth  day  of  June,  1893,  the  appellant  pur- 
chased under  the  junior  mortgage  decree  for  the  full  *®  amount 
of  the  principal,  interest,  and  costs,  and,  upon  payment  of  the 
costs  only,  he  secured  a  receipt  for  the  amount  of  his  bid  and  a 
certificate  of  purchase. 

Tjftter,  and  on  the  first  day  of  July,  1803,  at  a  sale  upon  the 
senior  mortgage  decree,  the  appellant  became  the  purchaser  of 
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said  lands  for  the  sum  of  twelve  hundred  and  twenty-one 
dollars  and  thirty-two  cents  in  excess  of  the  principal,  inter- 
est, and  costs  of  said  decree.  This  surplus  Hadley  sued  to  re- 
cover, and  the  appellant  intervened  by  cross-complaint.  Retting 
up  the  foregoing  facts,  and  alleging  the  insolvency  of  Hadley 
and  that  the  lands  were  worth  less  than  the  sum  of  the  two 
mortgages.  The  court  sustained  a  demurrer  to  said  cross-com- 
plaint, and  that  ruling  presents  the  only  question  necessary  to 
our  decision. 

It  will  be  observed  that  the  legal  title  to  the  mortgaged  prop- 
erty was  in  Hadley,  and,  if  the  transactions  stated  constituted 
a  satisfaction  of  the  liens  involved  in  the  mortgages,  decrees,  and 
purchases,  there  would  be  little  doubt  that  the  appellee  was  en- 
titled to  the  surplus.  It  is  so  provided  by  statute:  Eev.  Stats. 
1894,  sec.  1118;  Eev.  Stats.  1881,  sec.  1104;  Firestone  v.  State, 
100  Ind.  226. 

As  to  the  senior  mortgage  and  decree,  there  is  no  question 
but  that  they  were  satisfied,  so  far  as  they  created  any  liability 
against  the  appellee,  and  the  sale  under  that  decree  divested  all 
interest  of  the  appellee  in  the  property,  excepting  the  right  of 
redemption  and  the  possible  right  to  the  surplus.  Treating  the 
appellant's  rights  under  the  two  mortgages,  decrees,  and  sales  as 
distinct  each  from  the  other,  and  as  if  held  by  different  persons, 
there  is  and  can  be  no  qncstion  but  that  the  sale  under  the 
senior  decree  cut  off  and  thwarted  every  right  of  the  purchaser 
under  the  junior  decree,  so  far  as  the  land  was  concerned,  save 
only  the  possible  right  of  redemption.  As  to  these  rights  of 
redemption,  we  are  not  concerned,  ^^  but,  by  the  concession  of 
these  considerations,  we  have  but  the  remaining  inquiry  as  to 
the  extent  of  interest  in  or  lien  upon  the  surplus  fund,  if  any, 
which  the  holder  of  the  junior  certificate  had  as  against  the  ap- 
pellee. Was  the  purchase  under  the  junior  decree  effective  to 
satisfy  the  appellee's  debt  secured  by  the  junior  mortgage  and 
bring  him  within  the  statutory  provision  as  to  the  surplus? 
Certainly  not,  if  we  regard  the  purchase  under  the  senior  decree 
as  extinguishing  any  claim  under  the  junior  purchase  which 
could  ripen  into  title. 

To  hold  the  debt  satisfied  is  to  conclude  that  the  land,  worth 
less  than  the  amount  of  the  combined  debt,  has  sold  for  a  sum 
sufficient  to  satisfy  the  whole  debt,  with  twelve  hundred 
and  twenty-one  dollars  and  thirty-two  cents  in  addition,  or, 
that  the  appellee  has  paid  the  combined  debts  with  property 
not  to  exceed  the  value  of  such  debts,  and  that  he  has  twelve 
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hundred  and  twenty-one  dollars  and  thirty-two  cents  over- 
plus. Looking  to  the  appellant's  situation  to  learn  if  his  credits 
have  been  discharged,  we  find  that  the  senior  decree  is  satisfied, 
and  that,  instead  of  having  received  property,  or  interest  that 
may  ripen  into  property,  to  be  held  in  satisfaction  of  the  junior 
mortgage,  he  has  an  empty  and  fruitless  certificate  of  purchase, 
made  so  by  the  satisfaction  of  the  senior  debt.  Nor  can  it  be 
said  that  the  appellant,  haAnng  bid  in  the  property  upon  the 
junior  decree,  and  receiving  a  certificate  of  purchase,  thereby 
extinguished  all  liens  theretofore  existing  by  virtue  of  his  mort- 
gacre  and  decree. 

In  the  recent  and  well-considered  case  of  Robertson  v.  Van 
Cleave,  129  Ind.  217,  it  was  held  that  the  holder  of  a  certificate 
of  purchase  under  a  junior  lien  was  not  an  owner,  but  that  he 
was  a  lienor  with  the  judgment,  under  which  he  purchased  aa 
the  basis  of  his  lien:  See,  also,  Jewett  v.  Tomlinson,  137  Ind. 
326. 

"We  conclude,  therefore,  that  appellant's  junior  lien  **  was 
not  extinguished,  as  against  the  appellee,  though  it  was  required 
to  surrender  priority  to  the  senior  decree  and  purchase.  After 
this  surrender  of  priority,  to  what,  if  anvthing,  did  the  lien  at- 
tach? If  there  had  been  other  and  still  younger  liens,  their 
holders  could  not,  in  good  conscience,  have  asked  to  supersede 
the  appellant's  junior  lien  in  the  distribution  of  the  surplus 
arising  from  the  sale  under  the  senior  lien.  Nor  would  it  appear 
that  the  appellee,  whose  debt  remains  unpaid,  could,  with  better 
conscience,  ask  to  take  the  fund,  that  which  was  the  result  of  the 
property  mortgaged  for  the  pa^Tuent  of  that  debt.  We  answer, 
therefore,  that  equity  must  attach  that  lien  to  the  surplus  fund, 
and  that,  for  the  enforcement  of  the  lien,  the  fund  is  the  property 
mortgnjred. 

In  Habersham  v.  Bond,  Ga,  Dec.,  pt.  2,  46,  it  was  held  that  the 
lien  of  a  junior  mortgage  is  destroyed  by  a  sale  under  the  fore- 
closure of  an  elder  one,  but  that  the  junior  mortgagee  has  an 
equitable  claim  to  the  surplus  arising  from  the  sale,  after  satis- 
fying tlip  elder  mortgage. 

In  Hart  v,  Wingart,  83  111.  282,  the  purchaser  under  a  junior 
lien  wnA  held  to  be  entitled  to  the  surplus  fund  arising  from  a 
sale  in  natisfartion  of  the  senior  lien. 

In  West  T.  Shryer,  29  Ind.  624,  it  was  held  that  a  junior 
mortgage  was  entitled  to  participate  in  the  surplus  arising  from 
the  satisfaction  of  a  senior  mortgage,  where  such  surplus  wm 
claimed  by  attacliing  creditors,  whose  liens  were,  in  point  of  time. 


April,  1895.]  Clapp  v.  Hadley.  811 

subsequent  to  that  of  the  junior  mortgage.  The  lien  was  thus 
carried  to  the  surplus,  when  the  property  had  been  ijaken  out  of 
the  reach  of  the  junior  lien  by  applying  it  to  the  senior  lien. 

If  an  heir  mortgage  his  interest  in  the  land  inherited,  and  the 
land  is  sold  by  the  administrator  for  payment  of  the  estate's 
debts,  the  lien  of  the  mortgage  is  not  defeated,  ^^  but  is  trans- 
ferred to  the  balance  of  the  fund  after  paying  such  debts:  Ball 
V.  Green,  90  Ind.  75.  See,  also,  Koons  v.  Mellett,  121  Ind.  585, 
where  it  is  held  that  a  judgment  against  a  devisee  of  lands, 
afterward  sold  to  pay  debts,  follows  the  proceeds  of  the  sale,  and 
binds  such  proceeds  to  the  same  extent  that  it  bound  the  land. 
To  the  same  effect  is  Ballanger  v.  Drook,  101  Ind.  172. 

The  same  principle  has  been  applied  where  the  mortgaged 
real  estate  has  been  diverted  from  the  lien  by  condemnation  pro- 
ceedings, and  equity  has  transferred  the  lien  to  the  fund  awarded 
as  damages:  Sherwood  v.  Lafayette,  109  Ind.  411;  58  Am.  Rep.. 
414. 

If,  instead  of  selling  the  entire  property  upon  the  senior  de- 
cree, a  fractional  part  of  it  had  been  sold  for  a  sum  sufficient  to 
pay  the  senior  debt,  there  could  then  be  no  doubt  that  the  re- 
maining property  would  have  continued  subject  to  the  junior 
purchase,  with  no  interest  to  the  appellee  therein,  excepting  in 
the  right  of  redemption.  It  would  seem,  therefore,  that  the 
whole  property,  equitably  the  property  of  the  appellant,  having 
been  sold  and  swept  from  him,  he  should  have  a  just  claim  to 
that  part  of  the  proceeds  not  essential  to  the  satisfaction  of  the 
senior  lien.  To  him  it  stands  in  place  of  so  much  of  the  property 
as  was  not  necessary  to  meet  the  elder  mortgage. 

Appellee's  learned  counsel  argue  that  the  purchase  under  the 
junior  decree  was  presumably  upon  the  theory  that  the  appellant 
regarded  the  property  as  of  sufficient  value  to  pay  the  senior  debt 
in  addition  to  the  amount  bid  upon  the  junior  debt.  In  Myers 
V.  O'Neal,  130  Ind.  370,  such  presumption,  if  it  exist,  is  held  not 
conclusive.  But,  however  this  may  be,  we  cannot  bring  our- 
selves to  the  conclusion  that  equity  will  permit  the  debtor  to  take 
the  fund  which  is  the  result  of  property  pledged  to  the  ^^  secu- 
rity of  a  debt  not  satisfied,  and,  by  reason  of  his  insolvency  and 
his  adverse  claim  to  said  fund,  deprive  the  creditor  of  all  means  of 
collecting  the  indebtedness. 

It  is  argued,  also,  that  the  appellant  having  been  a  party  to 
each  decree,  and  having  failed  to  preserve,  by  order  of  the  court, 
his  claim  to  any  surplus,  he  is  now  precluded.  We  have  no  stat- 
ute requiring  the  decree  to  declare  the  order  of  distribution  of 
any  surplus,  and  the  usual  practice  is  to  direct  that  any  surplua 
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remaining  shall  be  returned  for  distribution,  aa  the  court  may 
direct  We  have  no  statute  prescribing  the  method  or  practice 
in  enforcing  distribution  and  in  determining  the  interests  of 
lienholdere  therein.  At  the  time  of  the  foreclosure,  it  cannot  be 
known  that  there  will  be  a  surplus,  nor  can  it  be  known 
that,  when  a  surplus  is  found,  it  should  be  distributed 
to  a  particular  person,  since  the  then  owner  of  the  equity  of 
redemption  may  not  be  such  owner  when  the  time  for  distribu- 
tion arrives.  In  Habersham  v.  Bond,  Ga.  Dec,  pt.  2,  46,  it  was 
expressly  held  that,  though  a  statute  permitted  distribution  upon 
motion,  if  the  rights  of  the  parties  were  not  clear  and  free  from 
dispute,  resort  to  equitable  remedies  was  not  only  the  proper  but 
necessary  course.  i 

In  Purviance  v.  Emley,  126  Ind.  419,  the  principle  here  con- 1 
tended  for  by  the  appellant  was  recognized.  There  Purviance  1 
was  a  junior  lienholder  and.  a  defendant  to  the  foreclosure  of 
the  senior  lien,  with  no  order  as  to  the  distribution  of  surplus. 
The  decree  directed  the  two-thirds  of  the  land  to  be  first  offered, 
reserving  the  inchoate  interest  of  the  debtor's  wife.  This  offer 
was  insufficient,  and  a  sale  of  the  whole  of  the  lands  secured  a 
surplus,  less  than  the  value  of  one-third  of  the  land. 

This  court  said:  "If  any  part  of  it  belongs  to  Sexton  Emley 
[the  debtor],  appellant  is  entitled  to  have  it  applied,  **  flo  far 
as  it  will  go,  to  the  payment  of  his  judgments.** 

If  the  junior  mortgagee  had  been  a  party  defendant  in  the  pro- 
ceeding to  foreclose  the  senior  mortgage,  and  the  decree  had 
barred  his  equity  of  redemption,  he,  nevertheless,  would  have 
been  entitled,  in  an  independent  suit,  to  foreclose  his  junior 
mortgage:    Coleman  v.  Witherspoon,  76  Ind.  285. 

As  we  have  already  said,  there  is  no  question  in  this  case  as 
to  the  appellant's  right  of  redemption,  and,  as  we  have  seen,  it 
doee  not  appear  that  any  right  or  equity  under  the  junior  mort- 
gage was  abridged  by  the  senior  decree,  either  expressly  or  by  im- 
plication. Nor  was  an  issue  made  by  the  appellee  under  which 
the  conflicting  interests  of  himself  and  the  appellant  could  have 
been  adjudicated.  As  between  the  mortgagees,  no  issue  could  be 
presumed  to  have  been  raised  affecting  the  ultimate  distribution 
of  a  surplus  between  either  and  the  mortgagor.  The  decrees 
were  concurrent  in  time,  and  the  only  advantage  possessed  by 
either  is  in  the  seniority  of  the  elder  mortgage. 

If  we  treat  the  equity  of  redemption  under  the  junior  mort- 
gage as  fororlwed,  and  all  possible  conflict  settled  as  between 
the  two  mortgngos.  we  are  yet  unable  to  observe  how  the  appel- 
lee may  profit  by  this  conclusion,  to  the  extent  either  of  canceling 
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a  debt  not  paid  or  standing  upon  an  adjudication  between  mort- 
gagees as  in  bis  favor  for  any  surplus  arising  from  the  senior 
decree. 

We  conclude,  therefore,  that  the  circuit  court  erred  in  sustain- 
ing the  appellee's  demurrer  to  the  appellant's  cross-complaint, 
and  the  judgment  is  reversed,  with  instructions  to  overrule  said 
demurrer.  

PAYMENTS— APPLICATION  OF-MORTGAGE  OVERPLUS.— A 
provision  in  a  mortgage  that  tho  nfit  proceeds  of  any  sale  made  there- 
under shall  be  applied  to  the  payment  of  the  mortgage  debt,  and  any 
overplus  returned  to  the  mortgagor,  is  not  a  direction  by  him  to  apply 
such  overplus  to  the  payment  of  any  particular  debt,  and  the  mortgagee 
may  apply  it  to  any  other  claim  held  by  him  against  the  mortgagor: 
Baum  V.  Trantham,  42  S.  C.  104;  46  Am.  St.  Rep.  697.  See,  also,  the 
extended  note  to  Wygal  v.  Bigelow,  16  Am.  St.  Rep.  501. 
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CORPORATIONS— LIABILITY  FOR  WILLFUL  ACT  OF 
AGENT. —  A  corporation  is  responsible  for  the  acts  of  its  agent 
performed  while  engaged  in  the  discharge  of  duties  within  the  gen- 
eral scope  of  his  agency,  although  the  particular  act  was  willful,  and 
not  directly  authorized. 

LIABILITY  FOR  AGENT'S  WRONGFUL  ACT.— A  corpora- 
tlon  intrusting  a  general  duty  to  an  agent  Is  liable  to  an  injured  per- 
son for  damages  flowing  from  the  agent's  wrongful  act,  done  in  the 
course  of  his  general  authority,  although,  in  doing  the  particular  act, 
the  agent  may  have  failed  in  his  duty  to  his  principal,  and  disobeyed 
hi8  instructions. 

PLEADING.— A  COMPLAINT  MUST  BE  CONSTRUED  upon 
the  theory  most  clearly  outlined  by  the  facts  stated  therein. 

RAILROADS-DUTY  TO  FURNISH  SURGEON  AND  LIA- 
BILITY FOR  HIS  ACTS.— A  railroad  company  is  under  no  legal 
obligation  to  provide  surgical  aid  for  its  injured  employes.  If  it 
does  so,  voluntarily  and  gratuitously,  its  liability  cannot  be  extended 
bej'ond  its  negligence,  if  any,  in  the  selection  of  a  surgeon. 

RAILROADS— LIABILITY  FOR  SURGEON'S  NEGLIGENCE. 
A  railroad,  voluntarily  assuming  to  employ  medical  aid  for  its  in- 
jured employes,  is  bound  only  to  exercise  reasonable  care  and  dili- 
gence to  employ  a  competent  physician  or  surgeon,  but  is  not  required 
to  select  one  of  the  highest  skill  or  longest  experience.  If  it  exercises 
this  requii'ed  care  and  diligence,  its  duty  terminates;  and  it  is  not 
liable  for  the  subsequent  malpractice  or  wrongs  of  such  physician 
or  surgeon,  committed  in  or  about  the  treatment  of  the  servant. 

N.  0.  Ross,  G.  W.  Funk,  and  B.  C.  Moon,  for  the  appellant. 

D.  H.  Chase,  for  the  appellee. 

**'*  JORDAN,  J.     The  appellee  brought  this  action  to  recover 
damages  against  the  appellant  (a  railroad  corporation  engaged  in 
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the  bufiiness  of  a  common  carrier)  for  "unlawfully,  wrongfully, 
and  unnecessarily  amputating  appellee's  right  arm." 

The  principal  errors  assigned  in  tliis  court  are:  1.  Overruling 
d€murrer  to  complaint;  2.  Sustaining  demurrer  to  second  para- 
graph of  answer;  3.  Overruling  a  motion  for  judgment  in  favor 
of  appellant  upon  the  special  verdict  of  the  jury.  The  com- 
plaint, inter  alia,  alleges:  "That  on  November  21,  1891,  the  ap- 
pellee was  a  servant  of  appellant,  engaged  as  a  brakeman;  that 
while  at  the  station  of  Red  Key,  in  Jay  county,  Indiana,  in  mak- 
ing a  coupling,  his  right  arm  was  accidentally  caught,  crushed, 
and  injured;  that  immediately  after  plaintiff's  said  injuries,  he 
was  taken  by  the  servants  of  said  defendant  to  the  office  of  one 
Dr.  G.  W.  Fertich,  being  then  and  there  one  of  a  number  of 
I^hj-sicians  employed  by  the  defendant  to  ^^  render  medical 
and  surgical  assistance  to  the  servants  and  employes  of  said  de- 
fendant while  engaged  in  their  respective  duties  as  such  em- 
ployfe  and  servants;  that  immediately  after  plaintiff's  arrival 
at  said  Dr.  G.  W.  Fertich's  office  for  medical  and  surgical  treat- 
ment, said  G,  W.  Fertich  proposed  to  give  the  plaintiff  chloro- 
form, in  order  to  render  plaintiff  insensible  to  and  unconscious 
of  pain  while  his  said  hurts  and  injuries  were  being  examined 
and  treated;  that  before  plaintiff  consented  to  take  said  chloro- 
form, he  informed  said  Dr.  G.  W.  Fertich  that  he  would  not  take 
chloroform,  unless  he,  said  Dr.  G.  "W.  Fertich,  would  promise 
plaintiff  that  his  arm  should  not  be  amputated  while  he  was 
under  the  influence  of  chloroform  and  insensible  and  uncon- 
Fcious  therefrom;  that  thereupon  said  Dr.  G.  W.  Fertich  prom- 
ised plnintiff  that  ho  would  not  amputate  and  cut  off  plaintiff's 
injured  arm,  and  plaintiff,  relvnne  on  svich  promise,  consented  to, 
and  did  then  and  there,  take  chloroform,  and  became  then  and 
there  unconscious  and  helpless  from  the  effects  thereof,  said 
chloroform  being  then  and  there  administered  to  plaintiff,  by 
the  order  and  direction  of  said  Dr.  G.  W.  Fertich,  by  his  assist- 
ant, one  Dr.  Shoplierd;  that  while  plaintiff  was  then  and  there 
insensible,  unconscious,  and  helplofss  from  the  effects  of  said 
chloroform,  the  said  Dr.  G.  W.  Fertich  did  then  and  there 
wrongfully,  unlawfully,  and  unnecessarily  cut  off  the  plaintiff's 
right  arm  about  six  inches  above  the  elbow;  that  by  reason  of 
the  unlawful,  unnecessary,  and  wrongful  act  of  said  Dr.  G.  W. 
Fertich,  in  amputating  and  cutting  off  plaintiff's  right  arm  as 
aforeftaid,  plaintiff  suffered  great  bodily  and  mental  anciiish 
and  pain,  and  in  now  suffering  great  pain  of  body  and  mind;  that 
plaintiff  ban  thereby  been  rendered  totally  incapacitated  from 
doing  manual  labor,  and  permanently  injured  physically  in  hii 
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means  of  livelihood  and  support,  ®®  and  that,  at  the  time  of 
his  injuries  complained  of,  there  was  no  good  or  sufficient  reason 
or  cause,  in  fact,  or  in  the  science  of  medicine  and  surgery,  for 
the  amputation  of  plaintiff's  said  arm;  that  plaintiff's  said  arm 
could  and  would  have  heen  saved  to  him  hy  competent  and  or- 
dinarily skillful  medical  and  surgical  treatment." 

To  this  complaint,  after  having  unsuccessfully  assailed  it  by 
a  demurrer,  appellant  filed  an  answer  in  two  paragraphs.  The 
first  was  a  denial,  and  the  second  was  as  follows  : 

"And  for  a  second  and  further  answer,  the  defendant  says, 
that  at  the  time  complained  of,  it  owed  the  plaintiff  no  duty,  nor 
was  it  under  any  legal  obligations  to  furnish  him  the  services 
of  a  physician  or  surgeon  to  treat  him  for  the  injury  stated  in 
his  complaint;  that  at  the  time  complained  of,  G.  W.  Fertich,  of 
Dunkirk,  in  Jay  county,  Indiana,  was  employed  by  the  year  to 
give  and  render  services  as  a  physician  and  surgeon  to  persons 
injured  upon  the  defendant's  road,  whether  employes  or  others, 
which  services  were  gratuitous  to  the  persons  receiving  them, 
and  were  provided  for  the  exigencies  of  each  case,  temporarily, 
until  the  patient  could  be  removed,  or  otherwise  provided  for, 
and  that  such  services  could  be  accepted  or  refused  by  each  per- 
son at  his  own  pleasure.  And  the  defendant  further  says,  that 
in  the  selection  and  emplojnnent  of  said  Fertich,  for  the  purposes 
aforesaid,  it  used  due  care  to  procure  a  skillful  and  competent 
surgeon  and  physician,  and  believes  him  to  be  such,  and  if  in- 
competent or  incapable,  in  any  respect,  it  had  no  knowledge  of 
the  fact  at  the  time  of  his  emplo}Tnent  or  since;  and  that  he  was 
the  most  competent  and  skillful  surgeon  and  phyficion  in  that 
locality.  And  the  defendant  further  says,  that  if  said  Fertich 
made  any  promise  or  agreement  with  the  plaintiff,  as  charged  in 
^'^  the  complaint,  it  was  outside  his  duties  under  said  employ- 
ment and  not  authorized  by  the  defendant." 

A  demurrer  was  sustained  to  this  second  paragraph  of  answer, 
and  appellant  excepted. 

The  contentions  of  the  learned  counsel  for  the  appellant  are: 
1.  That  the  complaint  is  not  sufficient  to  entitle  appellee  to  re- 
cover against  appellant;  2.  That  the  second  paragraph  of  answer 
was  a  defense  to  the  complaint;  3.  That  the  gravamen  of  the 
complaint  is  that  of  malpractice  upon  the  part  of  Fertich,  the 
physician,  and  for  such  appellant  is  not  liable  in  damages;  4. 
That  the  complaint  does  not  allege  that  Fertich  was  an  agent  of 
plaintiff,  nor  do  the  averred  facts  sustain  such  an  assumption; 
nor  do  they  show  that  a  duty,  by  virtue  of  any  law  or  contract, 
existed,  upon  the  part  of  appellant,  to  furnish  to  appellee  thd 
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•ervices  of  the  surgeon  in  question;  nor  do  they  establish  that 
appellant  failed  to  exercise  ordinary  care  in  the  selection  of 
said  physician. 

The  contention  of  the  learned  counsel  for  appellee  are:  1. 
That  the  relation  of  principal  and  agent  existed  between  appel- 
lant and  Fertich,  under  the  facts  stated  in  the  appellee's  com- 
plaint; 2.  That  the  act  of  Fertich  in  cutting  off  appellee's  arm 
vraa  within  the  scope  of  his  authority  as  agent  of  appellant, 
under  the  facts  alleged  in  the  appellee's  complaint;  3.  That  the 
act  of  Dr.  Fertich  in  cutting  off  appellee's  arm,  as  alleged  in 
appellee's  complaint,  was  a  crime  against  the  laws  of  Indiana, 
and  amounted,  in  law,  to  an  assault  and  battery,  or  mayhem; 
4.  That  for  such  act  by  Feri;ich  the  appellant  is  liable  in  dfimages 
to  appellee. 

®*  The  first  and  essential  point  to  be  determined  is  as  to  the 
sufficiency  of  the  complaint  to  constitute  a  cause  of  action 
against  appellant. 

It  is  well  settled,  by  numerous  decisions  of  this  court  and 
others,  that  a  corporation  is  responsible  for  the  acts  of  an  agent 
performed  while  engaged  in  the  discharge  of  duties  within  the 
general  scope  of  his  agency,  although  the  particular  act  was  will- 
ful, and  was  not  directly  authorized. 

A  corporation  that  intrusts  a  general  duty  to  an  agent  is  re- 
sponsible to  an  injured  person  for  damages  flowing  from  the 
agent's  wrongful  act,  done  in  the  course  of  his  general  authority, 
although,  in  doing  the  particular  act,  the  agent  may  have  failed 
in  his  duty  to  his  principal,  and  disobeyed  its  instructions. 
The  doctrine  formerly  enunciated,  and  adhered  to  by  the  courts, 
was,  that  the  master  could  not  be  held  liable  for  the  willful 
wrongs  of  his  servant,  but  that  rule  has  been  quite  generally 
abrogated  by  the  modem  decisions:  Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138.  and  cases  cited;  Oakland  City  v.  Bingham,  4  Ind. 
App.  545,  and  authorities  there  cited. 

Rut  a  different  question  is  raised  under  the  facts  set  up  in  the 
complaint  and  the  second  paragraph  of  the  answer  in  the  case  at 
bar,  and  the  rule  supported  and  adhered  to  by  the  decisions 
above  cited  is  not  decisive  of  the  point  involved  in  this  cause.  The 
complaint  must  be  construed  upon  the  theory  which  is  most 
apparent  and  clearly  outlined  by  the  facts  stated  therein:  Jonea 
T.  Cullen,  142  Ind.  335,  and  cases  cited. 

(Considering  the  complaint  with  reference  to  all  of  its  alleged 
facts,  it  is  apparent  that  it  proceeds  upon  the  thepry  that  Dr. 
Fertich  was  a  physician  employed  or  retained  by  appellant  to 
render  gratuitously  medical  or  ^®  surgical  services  to  its  servants 
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or  employes,  and  that  the  appellee,  who  had  been  accidentally 
injured  while  in  the  employ  of  appellant,  was,  with  his  own  con- 
sent and  by  the  aid  of  liis  fellow-servants,  conducted  to  th-e  office 
of  Fertich,  and  that  while  there  the  doctor  placed  him  under  the 
influence  of  chloroform,  from  the  efi'ects  of  which  he  was  ren- 
dered unconscious,  and  while  in  that  condition,  and  in  violation 
of  the  doctor's  promise  that  he  would  not  amputate  his  arm,  he 
(Fertich)  did  "wrongfully,  unlawfully,  and  unnecessarily  cut 
off  appellee's  right  arm." 

Counsel  for  appellee,  in  his  well-prepared  brief,  makes  the 
claim  that,  under  the  facts  alleged,  this  physician  was  the  agent 
of  appellant,  and  that  the  alleged  tortious*  and  unlawful  act 
perpetrated  by  Fertich  was  witliin  the  scope  of  his  authority 
as  such  agent,  and  is  the  gravamen  of  the  action.  There  is  an 
entire  absence  in  the  complaint  of  any  facts  to  establish  that 
Dr.  Fertich  was  employed  by  the  appellant  to  discharge  any 
legal  or  contractual  duties  wMch  it,  as  a  corporation  and  com- 
mon carrier,  owed  to  appellee  as  its  servant.  Neither  do  the 
facts  show  expressly,  or  inferentially,  that,  in  amputating  ap- 
pellee's arm,  the  surgeon  was  in  the  exercise  or  discharge  of  any 
duty  which  appellant,  as  a  master,  owed  to  appellee  as  its 
servant. 

The  appellant  was  engaged  in  the  business  of  a  common  car- 
rier, and  the  presumption  must,  at  least,  be  that  it  was  engaged 
in  that  business  alone,  and  such  other  as  was  necessarily  incident 
thereto  or  connected  therewith. 

The  acts  complained  of  are  in  no  manner  governed  by  the 
law  which  applies  to  the  omission  of  the  master  to  provide  his 
employes  with  safe  machinery  and  appliances.  This  is  a  duty 
enjoined  by  law,  and  one  which  he  cannot  delegate  so  as  to  ex- 
empt himself  from  liability  ^**  by  casting  it  upon  an  agent,  offi- 
cer, or  servant  employed  by  him. 

As  the  question  of  appellant's  liability  presented  by  the  facts 
does  not  come  within  the  scope  of,  nor  is  it  controlled  by,  the 
general  principle  just  stated,  hence,  if  there  is  any  liability,  it 
must  result  from  the  application  of  a  rule  more  Hmited  in  its 
character,  and  one  under  which  the  principle  of  respondeat  supe- 
rior in  a  more  narrow  sense  can  be  applied. 

There  was  no  general  legal  obligation  resting  upon  appellant 
to  provide  surgical  aid  for  its  injured  servants:  Terre  Haute  etc. 
R.  R.  Co.  v.  McMurray,  98  Ind.  358;  49  Am.  Rep.  752. 

Appellant  having  assumed  the  duty  to  provide  a  physician 
and  tender  to  its  injured  or  sick  employes  his  services,  which 
they  were  free  to  reject  or  accept — a  duty  which  was  voluntarily 
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assumed,  and  one  which  was  not  due  from  appellant  to  its  em- 
ploy^B,  its  liability  cannot  be  extended  beyond  its  negligence, 
if  any,  in  the  selection  of  the  physician  or  surgeon.  In  other 
words,  the  appellant  would  be  liable  only,  if  at  all,  for  its  negli- 
gence in  the  emplo}Tnent,  in  the  first  instance,  of  an  incompe- 
tent person,  and  not  for  liis  negligence  or  tortious  acts  in  the 
treatment  of  its  servants  who  had  accepted  liis  professional  ser- 
vices. When  this  duty  is  voluntarily  assumed  by  a  corporation, 
such  as  appellant  is  shown  to  be,  it  is  only  bound  to  exercise  rea- 
sonable care  and  diligence,  and  is  not  required  to  select  a  physi- 
cian of  the  highest  skill  and  longest  experience  in  the  practice  of 
medicine.  If  it  exerciced  this  required  care  and  diligence,  its 
duty  terminated,  and  it  was  not  liable  for  the  subsequent  mal- 
practice or  wrongs  of  the  physician  committed  in  or  about  the 
treatment  of  its  servant.  This  principle  of  law  is  firmly  settled 
and  sustained  by  a  long  line  of  decisions  of  the  higher  courts  of 
other  states,  of  well-recognized  authority,  and  also  by  the  adju- 
dications ®*  of  our  federal  courts.  This,  we  think,  is  the  cor- 
rect rule,  and  the  one  to  which  we  yield  our  approval  and  ad- 
herence. It  is  not  shown,  in  any  way,  that  appellee  was  under 
any  obligations  to  accept  the  services  of  Dr.  Fertich;  he  was,  so 
far  as  it  appears,  wholly  free,  and  at  liberty,  from  a  legal  stand- 
point, to  reject  the  same,  and  call  to  his  aid  a  physician  of  hia 
own  choice  and  selection,  but  this  right  he  did  not  exercise,  but, 
as  it  appears,  willingly  accepted  the  services  of  the  physician  in 
question.  Hence,  in  accordance  with  the  rule  stated,  if  it  ia 
not  shown  tbat  appellant  was  guilty  of  negligence  in  the  em- 
ployment of  its  surgeon,  and  that  he  was  incompetent,  appellee, 
under  the  law,  will  not  be  permitted  to  call  upon  appellant  to 
respond  in  damages  for  the  negligence  or  wrongs  of  which  he  com- 
plains. There  are  no  allegations  of  facts  in  the  complaint  to 
fHow  that  the  appellant  violated  this  rule,  which  enjoined  upon 
it  the  duty  to  exercise  ordinary  diligence  in  the  selection  or  em- 
ployment of  the  physician  in  controversy;  therefore,  it  follows, 
when  tested  by  the  principle  of  law  above  mentioned,  the  com- 
plaint in  the  case  at  bar  must  be  held  insufficient  to  constitute 
a  cause  of  action.  The  following  cases  fully  support  and  sustain 
the  conclusion  we  hnve  reached:  Laubheim  v.  De  Koninglyke 
etc.  8.  S.  Co.,  107  N.  Y.  228;  1  Am.  St.  Rep.  815,  and  cases 
cited;  Kighmy  v.  Union  Pnc.  Ry.  Co.  (Iowa,  1895),  61  N.  W. 
Rpp.  1056;  McDonald  v.  Massachusetts  General  Hospital,  120 
Mn«.  432;  21  Am.  Rep.  529;  Secord  v.  St.  Paul  etc.  Ry.  Co.,  6 
McOmr}-,  515;  Union  Pac.  Ry.  Co.  v.  Artist,  60  Fed.  Rep.  866; 
Fire  In*.  Patrol  v.  Boyd,  120  Pa.  St  624;  6  Am.  St  Rep.  746; 
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O'Brien  v.  Cunard  S.  S.  Co.,  154  Mass.  272;  Haas  v.  Missionary 
Soc,  26  N.  Y.  Supp.  868;  Richardson  v.  Carbon  Hill  Coal  Co., 
6  Wash.  52;  Van  Tassell  v.  Manhattan  etc.  Hospital,  15  N.  Y. 
Supp.  620,  and  ®^  cases  cited;  and  notes  to  Allen  v.  State  S.  S. 
Co.,  132  N.  Y.  91;  28  Am.  St.  Rep.  556;  South  Florida  R.  R.  Co. 
V.  Price,  32  Fla.  46. 

"We  have  examined  the  authorities  cited  by  appellee,  but,  under 
the  facts  in  this  case,  they  do  not  sustain  his  contention.  The 
case  of  Terre  Haute  etc.  R.  R.  Co.  v.  McMurray,  98  Ind.  358,  49 
Am.  Rep.  752,  where  it  is  held  that,  under  a  certain  emergency 
or  necessity,  a  railroad  company  may  be  held  liable  for  the  ser- 
vices of  a  physician  employed  by  its  agent  to  attend  one  of  its 
wounded  servants,  lends  no  support  to  the  theory  of  appellee's 
action.  It  follows  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint;  and,  as  the  special  verdict  of  the  jury 
substantially  finds  and  states  the  same  facts  as  are  alleged  in  the 
complaint,  the  law  is  with  the  appellant,  and  the  court  erred  in 
not  sustaining  appellant's  motion  for  judgment  in  its  favor  upon 
the  special  verdict.  The  judgment  in  favor  of  appellee  is  re- 
versed, with  costs,  and  the  trial  court  is  directed  to  sustain  ap- 
pellant's motion  for  judgment  in  its  favor  upon  the  finding  of 
the  jury. 


THE  CASE  of  Ohio  etc.  Ry.  Co.  v.  Early,  141  Ind.  73,  was  an  action 
to  recover  for  alleged  negligence  causing  the  death  of  one  Emmet  Early, 
who,  while  in  the  employ  of  the  above-named  railroad  company,  fell 
under  one  of  its  cars  the  wheels  of  which  passed  over  his  leg,  so  mash- 
ing and  mangling  it,  that,  had  he  lived,  amputation  would  have  been 
necessary.  At  the  time  of  the  accident,  tlie  railroad  company  sum- 
moned such  medical  aid  as  could  be  obtained ;  but  the  physicians 
summoned  had  no  surgical  instruments  with  which  to  make  an  ampu- 
tation, and  Early  died  from  loss  of  blood  before  they  could  be  obtained. 
The  result  of  the  casein  the  trial  court  was  a  verdict  and  judgment  for 
'  the  plaintiff  for  five  thousand  dollars,  from  which  the  railroad  company 
appealed.  The  appellate  court  reversed  this  judgment  on  the  ground 
that  the  evidence  was  insufficient  to  support  the  verdict.  In  deciding 
the  case, the  court  said:  "While  a  railroad  company  is  under  no  gen- 
eral legal  obligation  to  furnish  an  employ^,  who  may  receive  injuries 
while  engaged  in  the  service  of  the  company,  their  medical  or  surgical 
assistance,  yet  wtiere  a  day  laborer  or  employd  has,  by  unforeseen  ac- 
cident to  him,  while  engaged  in  the  line  of  his  duty  as  sucu  employ^, 
been  rendered  helpless,  the  dictates  of  humanity,  duty,  and  fair  deal- 
ing would  seem  to  demand  that  it  should  furnish  medical  assistance. 
Of  course,  this  duty  could  not  rest  upon  the  master  in  ordinary  cases, 
in  the  absence  of  a  contract  to  do  so,  but  should  rest  upon  him  only  in 
extraordinary  cases,  where  immediate  medical  or  surgical  assistance  la 
imperatively  required  to  save  life,  or  avoid  further  serious  bodily  in- 
jury. This  duty  on  the  railroad  company  only  arises  out  of  strict  ne- 
cessity and  urgent  exigency,  where  immediate  attention  thereto  is 
demanded  in  order  to  save  life  or  prevent  great  injury.  Tbeduty  arises 
with  the  emergency,  and  with  it  expires:  Terre  Haute  etc.  R.  R.  Co. 
V.  McMurray,  98  Ind.  358;  49  Am.  Rep.  752,  and  authorities  there  cited. 
This  duty  does  not  clothe  the  master  with  the  power  to  dictate  to  the 
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injured  servant  what  particular  physician  or  surgeon  shall  treat  hinj, 
nor  does  it  deprive  such  injured  servant  of  the  right  of  making  a  con- 
scious and  deli  Derate  choice,  while  in  the  posaesa.ou  of  bis  mental  facul- 
ties, of  the  time,  place,  and  person  by  whom,  when,  and  where  be  will 
be  treated.  And  if  the  ma-ster  yielding  to  such  right,  complies  with 
the  request  to  be  so  treated,  and  at  the  same  time  places  before  him 
ampie  medical  and  surgical  assistance,  ready  to  be  rendered  to  meet  the 
emergency,  which  he  declines,  then  such  emergency  has  ceased  and  the 
duty  with  it.  And  if  the  choice  thus  made  in  the  conscious  exercise 
of  liis  own  free  will  turns  out  to  be  a  mistake,  ibe  company  is  not 
liable,  because  the  duty  ceased  with  the  expiration  of  the  emergency." 

RAILROADS— LIABILITY  FOR  NEGLIGENCE  OF  ITS  PHYSI- 
CIAN OR  SURGEON. — A  railroad  company,  employing  a  physician 
or  surgeon  of  ordinary  competency  and  skill  to  care  for  employes  in- 
jured in  its  service,  is  not  liable  for  his  carelessness,  negligence,  or 
malpractice  in  the  performance  of  his  professional  duties  toward  an  in- 
jured employ^  placed  in  his  charge  by  the  company:  Quinn  v.  Rail- 
road, 94  Tenn.  713;  45  Am.  St.  Rep.  767,  and  note. 

CORPORATIONS— LIABILITY  FOR  ACTS  OF  AGENTS.— A  cor- 
poration is  liable  for  the  acts  of  its  agents  while  engaged  in  its  business, 
in  the  same  manner  and  to  the  same  extent  that  individuals  are  liable 
under  like  circumstances:  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C. 
34;  2  Am.  St.  Rep.  312.  A  corporation  is  liable  for  the  torts  of  its 
agents  within  the  apparent  scope  of  their  authority  and  in  pursuit  of 
the  general  purpose  of  the  cluirter:  Jones  v.  Western  Vermont  R.  R. 
Co.,  27  Vt.  399;  tiS  Am.  Dec.  20(i,  and  note;  Wheeler  etc.  Mfg.  Co.  v. 
Boyce,  36  Kan.  350;  59  Am.  Rep.  571;  Hopkins  v.  Atlantic  etc.  R.R., 
36  N.  H.  9;  72  Am.  Dec.  287,  and  note;  Illinois  Cent.  R.  R.  Co.  v. 
Read,  37  III.  484;  87  Am.  Dec.  260.  A  corporation  is  not  liable  for  a 
tortious  act  committed  willfully  and  maliciously  by  its  servant,  without 
authority  from  the  directors  or  other  governing  body,  even  though  it 
was  done  under  orders  from  the  president  or  general  manager:  Vander- 
bilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.  479;  51  Am.  Dec.  315,  and  note. 


Chioaqo,   St.   Louis,    and    Pittsburgh    Railroad 
Company   v.   VVolcott. 

[141  Indiana,  267.] 

PLEADING— PROLIXITY  OF  DETAILS.-If  a  subject  com- 
prehends multiplicity  of  matter,  and  a  great  variety  of  factB,  general 
pleading  is  allowed,  in  order  to  avoid  prolixitj'. 

PLEADING.  —  INDEFINITENESS  OF  COMPLAINT  IS 
CURED  by  explicit  flndiugs  as  to  general  allegations,  in  a  special  ver- 
dict 

CARRIERS-FAILURE  TO  FURNISH  TRANSPORTATION.- 
A  carrier  is  Unble  for  loss  to  a  shipper,  sustained  by  reason  of  Its 
failur«-  to  furuish  him  with  means  of  transportation,  when  he  has  no 
otlii-r  means  of  plnclng  his  goods  upon  the  market  until  after  prices 
Lave  fallen,  and  he  has  sustained  a  loss. 

CARRIERS-FAILURE  TO  FURNISH  TRANSPORTATION.— 
A  carrltT  is  liable  for  loss  sustained  by  a  Khipi>or.  by  reason  of  Ita 
failure  to  furnish  him  with  means  of  transportation  for  his  produce 
to  points  Ix'yond  its  own  line,  when  he  has  noother  means  of  ship- 
ment, and  the  carrier  tiokls  Itself  out  as  furnishing,  and  doea  furnish 
for  others,  trnuftportation  to  such  points. 

CARHIKUS- FAILURE  AND  INABILITY  TO  FURNISH 
TEAJo'SPUUTATlON.— The  inability  of  a  common  carrier  to  fumisb 
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cars  at  the  times  and  in  the  numbers  required  by  a  shipper,  Is  matter 
of  defense,  wRich  must  be  pleaded  and  proved  in  an  action  by  the 
shipper  to  recover  for  failure  to  furnish  such  transportation. 

CARRllDRS— FAILURE  TO  FURNISH  TRANSPORTATION- 
ASSIGNMENT  OF  CLAIM  FOR  DAMAGES.— A  claim  for  damages 
against  a  railroad  company,  arising  under  a  statute  requiring  it  to 
furnish  sufficient  accommodations  for  the  transportation  of  all  prop- 
erty offered  to  it  for  transportation,  may  be  assigned. 

EVIDENCE  —  EXPERTS.  —  IF  BOOKS,  RECORDS,  PAPERS 
AND  ENTRIES  ARE  VOLUMINOUS,  and  of  such  character  as  to 
render  it  difficult  for  the  jury  to  arrive  at  a  correct  conclusion  as  to 
amounts  and  balances,  accountants  may  be  allowed  to  examine  such 
documents,  and  to  testify  to  the  result. 

EVIDENCE— ADMISSIBILITY— WAIVER  OF  OBJECTION.— 
The  right  to  object  to  the  aamission  of  evidence  is  waived  by  a  sub- 
sequent admission  that  such  evidence  will  not  be  controverted. 

CARRIERS.— PAYMENT  OF  FREIGHT  CHARGES  required 
by  the  carrier  before  delivery,  upon  the  alternative  of  nonshipment, 
is  not  a  voluntary  payment. 

CARRIERS  —  FREIGHT  CHARGES  —  RECOVERY.  —  Over- 
charges made.  In  violation  of  a  statute  prohibiting  an  increase  in 
freight  rates  over  the  rate  charged  at  the  time  freight  is  tendered  to 
a  railroad,  may  be  recovered  back  when  paid. 

INTERSTATE  COMMERCE— FREIGHT  CHARGES.— A  stat- 
ute prohibiting  an  increase  in  freight  rates  over  the  rate  charged  at 
the  time  freight  is  tendered  to  a  railroad  company,  is  valid,  and  not 
In  violation  of  the  law  of  interstate  commerce. 

APPELLATE  PRACTICE.  —  IRRELEVANT  EVIDENCE,  if 
admitted,  is  immaterial  and  not  reversible  error,  if  its  admission 
is  harmless,  and  the  special  verdict  shows  that  the  jury  based  its 
findings  on  other  evidence. 

CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION. 
—TENDER  OF  PAYMENT  OF  FREIGHT  CHARGES,  when  goods 
are  offered  for  shipment  and  cars  demanded,  is  not  a  condition  prec- 
edent to  recovery  from  a  carrier  for  refusal  to  furnish  cars  and  for 
increased  freight  demanded  after  such  offer,  if  the  carrier  requires 
payment  only  before  delivery  to  the  consignee. 

CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION 
—EVIDENCE.— In  an  action  by  a  shipper  against  a  carrier,  to  recover 
for  discrimination  in  failing  to  furnish  him  with  cars  when  de- 
manded, evidence  as  to  the  fluctuation  of  the  markets,  as  well  aa 
statements  made  by  the  officers  and  agents  of  tlie  carrier  at  the  place 
of  shipment  relative  to  furnishing  cars,  is  adrnissible  in  favor  of  the 
shipper. 

COMMON  CARRIERS  MAY  SO  HOLD  THEMSELVES  out 
to  the  public  as  to  become  liable  for  not  receiving  and  carrying  goods 
beyond  their  own  lines. 

N.  0.  Ross,  for  the  appellant. 

W.  H.  H.  Miller,  F.  Winter,  J.  B.  Elam,  J.  C.  Nelson,  Q.  0. 
Myers,  M.  Winfield,  S.  T.  M<;Connell,  A.  G.  JenMns,  and  A. 
Wolcott,  for  the  appellees. 

2e9  HOWARD,  J.  This  action  was  brought  on  the  fifth  day 
of  June,  1889,  in  the  Jasper  Circuit  court,  against  the  appellant, 
to  recover  damages  for  alleged  failures  to  transport  grain,  hay. 
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and  Btraw  from  Wolcott,  Seafield,  and  Remington,  Indiana,  to 
eastern  markets,  covering  the  entire  time  from  September  1, 
1883,  to  June  5,  1889. 

The  venue  was,  by  agreement,  changed  from  Jasper  to  Cass 
county,  and  on  the  fourth  day  of  February,  1890,  an  amended 
complaint  in  five  paragraphs  was  filed  in  the  Cass  circuit  court. 
The  paragraphs  are  substantially  alike,  except  that  each  is  based 
upon  business  done  by  appellee  individually  or  in  connection 
with  other  persons.  None  of  such  other  persons,  however,  were 
parties  to  the  judgment  in  favor  of  appellee,  and  none,  therefore, 
are  parties  to  this  appeal. 

The  material  allegations  of  the  complaint  are,  that  from  the 
first  day  of  September,  1883,  the  appellee  was  engaged  in  the 
business  of  buying,  for  shipment  to  eastern  cities,  hay,  straw, 
oats,  and  other  farm  products  *''**  at  the  station  of  Wolcott,  in 
White  county,  and  at  other  points  named;  that  for  the  purpose 
of  facilitating  such  business,  appellee  purchased,  built,  and 
maintained  hay,  barns,  presses,  elevators,  and  storehouses,  at 
great  expense,  to  wit,  fifty  thousand  dollars;  that  the  appellant 
was,  on  said  first  day  of  September,  1883,  and  for  a  long  time 
before,  and  has  ever  since  been,  a  corporation  engaged  in  the 
business  of  a  common  carrier  and  shipper  of  straw,  hay,  grain, 
find  other  kinds  of  farm  products,  from  and  between  said  stations 
of  Wolcott,  and  others  named,  in  the  state  of  Indiana,  to  Chicago, 
Louisville,  Boston,  New  York,  and  other  cities  named,  in  the  east- 
cm  and  central  parts  of  the  United  States;  that  appellant  sched- 
uled its  freight  rates,  without  division  into  parts  or  interests,  to 
all  the  cities  and  towns  aforesaid,  and  also  to  all  the  Atlantic  sea- 
board cities,  and  to  all  intervening  towns  and  cities,  intermediate 
between  Wolcott  and  such  cities,  and  has  issued  shipping  bills, 
without  change  of  cars,  from  Wolcott  to  all  said  cities  and  towns; 
that  appellant,  during  all  said  time,  held  itself  out  as  a  through 
shipper  of  such  farm  products  from  Wolcott,  and  appellee's  said 
other  shipping  points,  to  each  and  every  one  of  the  cities  and 
towns  aforesaid;  that  appellant  advertised  for  freight  business, 
and  continuously  operated  the  sole  and  only  line  of  railroad  over 
which  said  farm  products  could  be  transferred  to  market,  dur- 
ing the  whole  time,  from  said  first  day  of  September,  1883,  until 
the  bringing  of  this  suit,  June  4,  1889;  that  during  said  time, 
appellant  owned  and  operated  a  line  of  railroad  from  said  ship- 
ping points  directly  to  Chicago,  Columbus,  Pittsburg,  and  St. 
Ijonifl,  and,  in  fact,  controlled  such  an  interest  in,  and  held  such 
Bhipping  contract  with, what  is  called  the  Pennsylvania  system  and 
irith  other  railways;  that  no  reshipment  or  rebilling  of  freight  wa« 
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required  between  said  sliipping  stations  and  *''*  the  cities  and 
towns  aforesaid;  that  during  all  said  time,  appellant  was  supplied 
v/ith  cars,  engines,  and  other  means  and  facilities  amply  sufficient 
to  do  all  the  business  over  its  roads  and  connecting  lines  afore- 
said; that  appellee  was  induced  to  enter  into  said  business  of  buying 
and  shipping  farm  products  at. said  stations  on  the  assurance  of 
appellant  that  it  was  a  common  carrier,  and  would,  with  prompt- 
ness and  diligence,  transport  such  products  to  the  markets  afore- 
said; that  appellant  held  itself  out  to  appellee  as  a  common  car- 
rier for  hire  on  a  continuous  line  from  appellee's  places  of  business 
to  the  said  markets,  by  a  continuous  line  of  transit;  that  relying 
on  said  conduct  and  assurances  of  appellant,  appellee  purchased 
large  quantities  of  said  products  at  Wolcott  and  other  shipping 
points  named  during  all  said  time,  the  particulars  of  vhich  as  to 
amounts,  times  of  purchase,  etc.,  are  set  out  in  detail;  all  of  which, 
from  time  to  time,  as  the  same  were  poirchased,  was  offered  and 
tendered  to  appellant  for  shipment,  with  requests  for  suitable 
cars  therefor,  to  the  several  markets  aforesaid;  that  appellant 
failed,  neglected,  and  refused  to  furnish  cars  as  requested,  so  that 
appellee  had  on  hand,  and  in  store  at  his  said  places  of  business, 
large  quantities  of  said  products,  all  as  set  out  in  detail,  at  times 
named;  that  at  the  several  times  when  said  products  were 
in  store,  and  on  hand  for  shipment  as  aforesaid,  appellee  demand- 
ed of  appellant  cars  and  means  of  transportation,  and  that  appel- 
lant transport  such  products  to  the  cities  and  towns  aforesaid  on 
its  advertised  line  of  shipment,  demanding  such  cars  as  were  con- 
trolled by  the  appellant  company,  whic'h  demand  the  appellant 
refused,  and  neglected  to  supply;  that  appellee  was  at  all  times 
ready,  willing,  and  able  to  pay  to  appellant  the  usual  customary 
rates  for  shipment  charged  by  it  to  the  markets  aforesaid;  but 
appellant  failed  and  refused  ^"^^  to  transport  said  property,  or 
any  part  thereof,  within  a  reasonable  time,  and  until  after  so 
long  delay  that  appellee  had  to  suspend  business;  that  prices  de- 
clined, cost  of  storage  and  other  expenses  increased,  including 
use  of  warehouses,  addition^al  expense  of  handling  such  merchan- 
dise, interest  on  money  invested,  additional  insurance  and  shrink- 
age of  property,  which  caused  appellee  great  and  irreparable 
damages,  all  as  set  out  in  detail;  that  appellant  raised  and  ad- 
vanced the  rate  of  freight  after  the  goods  were  offered  for  ship- 
ments, in  amounts  and  at  times  as  stated.  Other  specific  allegar 
tions  of  loss  are  made. 

It  is  further  alleged  that  while  grain  and  hay  were  beinjf 
offered  for  transportation,  and  while  prices  were  high  at  the 
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points  to  which  appellee  desired  to  ship,  the  appellant  had,  or 
could  have  with  reasonable  care  and  diligence,  cars  sufficient  to 
transmit  to  such  markets  all  the  products  aforesaid;  but  that 
appellant  failed  and  refused  to  supply  such  cars,  but  used  the 
same  exclusively  to  take  freight  at  railroad  crossings  and  compet- 
ing places  not  contiguous  to  appellant's  line  of  railroad,  and 
neglected  and  refused  appellee's  freight,  merely  because  appellee 
had  no  competitive  line  of  railroad  on  which  to  ship  his  hay  and 
grain.  The  several  items  of  loss  by  such  decline  of  prices  are 
set  out  The  demand  for  damages  for  all  losses  to  appellee  for 
the  six  years  is  fifty  thousand  dollars. 

Motions  were  made  by  appellant,  and  overruled  by  the  court, 
to  require  appellee  to  separate  his  complaint  into  paragraphs. 
Of  this  counsel  for  appellant  says:  "Appellant  insists  that  each 
and  every  separate  demand  of  cars,  and  the  refusal  to  furnish, 
when  it  was  its -duty  to  do  so,  constituted  a  distinct  and  separate 
cause  of  action,  and  that  more  than  one  such  cause  of  action  can- 
not properly  be  stated  in  the  same  paragraph  of  complaint. 
'"  The  several  and  independent  causes  of  action,  amounting  to 
several  hundred  in  number,  and  covering  a  period  of  near  six 
years,  are  inserted  in  one  paragraph  of  the  complaint.** 

We  are  inclined  to  think  that  counsel's  own  statement  is  a 
sufficient  refutation  of  the  contention  on  this  point.  Such  a 
complaint  of  several  hundred  paragraphs,  as  contemplated  by 
counsel,  would  break  down  of  its  own  weight. 

In  1  Chitty's  Pleading,  235,  as  cited  by  Perkins,  J.,  in  State 
v.  McCormack,  2  Ind.  305,  it  is  stated  that:  "In  civil  cases,  *it 
is  a  rule  that  where  a  subject  comprehends  multiplicity  of  mat- 
ter, and  a  great  variety  of  facts,  there,  ijQ  order  to  avoid  prolixity, 
the  law  allows  general  pleading*  *':  See,  also,  Gaff  v.  Hutchinson, 
38  Ind.  341. 

The  court  also  overruled  a  motion  to  make  the  complaint 
more  specific.  At  first,  appellee  depended  upon  exhibits  to  the 
complaint,  and  upon  the  recitals  in  such  exhibits,  as  a  sufficient 
pubstitute  for  specific  allegations  as  to  the  times  when,  the  place* 
from  and  to  which,  and  the  articles  and  amounts  for  which,  trans- 
portation was  demanded;  also,  as  to  values  of  articles,  times  at 
which  freight  rates  were  advanced,  the  length  of  time  articles 
were  delayed  in  shipment,  etc. 

These  exhibits  were  held  by  the  court  insufficient  and  im- 
proper for  such  purposes,  and  were  stricken  out  on  motion. 
Afterwnrd,  however,  by  leave  of  court,  the  complaint  was  so 
n  mended  that  the  particulars,  as  we  think,  were  sufficiently  al- 
leged. 
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The  complaint  is  further  attacked  in  arguing  against  the  rul- 
ing of  the  court  on  demurrer.  We  think  that  the  amendment 
to  the  complaint,  above  referred  to,  setting  out  the  particulars  aa 
to  times  when  demand  was  made  ^"^^  and  amount  and  character 
of  freight,  supplied  any  defects  that  theretofore  existed  in  the 
complaint.  In  addition,  the  observation  already  made  is  to  be 
kept  in  mind,  that  in  a  case  like  this,  which  comprehends  a  mul- 
tiplicity of  matter,  the  law  yields  to  the  necessity  of  the  situation, 
and,  to  avoid  prolixity  in  the  statement  of  details,  general  plead- 
ing is  not  only  allowed,  but  is  to  be  commended.  The  complaint 
is  already  as  full  of  details  as  is  desirable.  "Whatever  is  not 
stated  is  more  properly  matter  of  evidence  than  of  pleadings. 
The  general  facts  are  sufficiently  pleaded.  The  jury,  in  their 
special  verdict,  made  their  findings  explicit  as  to  these  genesal 
allegations  in  all  cases  where  there  was  any  finding  for  appellee. 
The  indefiniteness  of  the  complaint,  if  any,  was  thus  cured. 

As  to  the  contention  that  the  complaint  should  state  facts 
showing  that  the  appellant  could  furnish  cars  at  the  several  times 
and  in  the  numbers  required,  that  was  matter  for  defense.  If 
the  company  were,  in  fact,  unable  to  furnish  the  required  cars 
without  undue  interference  with  its  business  or  with  the  rights 
of  shippers  at  other  points,  that  should  be  shown  by  the  com- 
pany. The  company  held  itself  out  to  the  appellee,  and  to  the 
pi^blic  generally  as  a  common  carrier  to  the  several  markets 
named. 

The  complaint  alleges  that  there  was  no  competition  against 
appellant  at  the  shipping  points  of  appellee,  and  that  appellant 
•discriminated  against  appellee  by  refusing  him  cars  and  at  the 
same  time  furnishing  cars  to  others  doing  business  at  competing 
points. 

We  think  the  allegations  of  the  complaint  were  quite  sufficient 
on  this  point,  and  if  there  were  any  reasons  why  appellant  could 
not  furnish  cars  when  demanded,  appellant  should  aver  the  same 
by  way  of  answer.  Appellant  knew  the  conditions  of  its  own 
business  much  ^"^^  better  than  appellee  could  know  it:  See  Pitts- 
burg etc.  Ry.  Co.  v.  Racer,  5  Ind.  App.  209;  Pittsburg  etc.  Ry. 
Co.  V.  Morton,  61  Ind.  539;  28  Am.  Rep.  682. 

It  is  finally  contended  that  the  complaint  is  defective,  for  the 
reason  that  the  cause  of  action  arose  in  favor  of  appellee  jointly 
with  others,  and  that  the  interest  therein  held  by  those  others 
could  not  be  assigned  to  appellee,  as  was  here  attempted,  inas- 
much as  actions  in  tort  cannot  be  assigned. 

It  is  true  that  the  right  of  action  for  mere  personal  torts,  such 
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as  assault  and  battery,  which  die  with  the  party  and  do  not  sur- 
vive to  his  personal  representatives,  cannot  be  assigned. 

The  wrong  charged  as  done  by  appellant  in  this  case  is  the  vio- 
lation of  sections  5185  and  5190  of  the  Revised  Statutes  of  1894 
(Bev.  Stats.  1881,  sees.  3925,  3926),  requiring  railroad  companiea 
to  furnish  sufficient  accommodations  for  the  transportation  of 
such  passengers  and  property  as  shall,  within  a  reasonable  time 
previous  thereto,  offer  or  be  offered  for  transportation.  There  is 
no  fine  or  penalty  attached,  but  the  corporation  is  required  to 
pay  to  the  aggrieved  party  all  damages  sustained. 

In  Louisville  etc.  Ry.  Co.  v.  Goodbar,  88  Ind.  213,  it  was  held 
that  a  claim  against  a  railroad  company,  under  the  statute  pro- 
viding for  damages  for  the  killing  of  stock,  may  be  assigned. 
The  measure  of  the  damages  in  that  case  was  the  value  of  the 
animal  killed;  in  this  case,  it  is  the  loss  to  the  business  and  prop- 
erty of  appellee,  occasioned  by  the  failure  of  the  company  to 
transport  tlie  property  when  demanded.  In  bo-th  cases,  the  ac- 
tion is  for  damages  to  the  o^vner  of  property  for  the  wrong  done 
thereto  by  a  railway  company  in  violation  of  the  statute.  If  the 
right  of  action  may  be  a-ssignod  in  the  one  case,  it  may  be  in  the 
other,  and  we  are  of  opinion  that  the  right  of  action  in  each  case, 
being  for  damages  ^'^**  to  property,  and  not  to  person,  was  as- 
signable: See.  also,  Patterson  v.  Crawford,  12  Ind.  241;  Pom- 
eroy's  Remedies  and  Remedial  Rights,  2d  ed.,  sees.  144,  147;  1 
Am.  &  Eng.  Ency.  of  Law,  833,  and  authorities  cited  in  notes. 

Many  questions  are  discussed  in  relation  to  the  motion  for  ft 
new  trial.  It  seems  to  admit  of  doubt  whether  the  bill  of  excep- 
tions, as  set  out  in  the  transcript,  is  properly  in  the  record.  The 
transcript  fails  to  show  "the  usual  formula  for  the  beginning  of 
an  ordinary  bill  of  exceptions,"  followed  by  a  recital  as  to  the  evi- 
dence, as  suggested  by  Judge  Mitchell  in  the  case  of  Wagoner  v. 
Wilson,  108  Ind.  210.  Neither  is  there  "the  usual  formal  end- 
ing of  an  ordinary  bill  of  exceptions."  In  a  certificate  signed 
by  the  judge,  the  paper  in  question  is  called  "a  bill  of  exceptions, 
.  ...  being  Uie  original  longhand  manuscript  of  all  the  evi- 
dence." IJut  the  longhand  manuscript  itself  is  not  a  bill  of  ex- 
ceptions, liather,  as  the  statute  says,  it  should  "have  been  in- 
corporated in  a  bill  of  exceptions,"  after  having  first  been  filed  in 
the  clerk's  oflTice.     In  the  clerk's  certificate,  also,  the  document 

is  styled  "a  bill  of  exceptions containing  and  being  the 

original  longhand  manuscript":  See  Marshall  v.  State,  107  Ind. 
173;  lioanl  v.  Huffman,  134  Ind.  1. 

In  addition,  it  appears  that  the  only  certificate  of  the  clerk 


May,  1895.]     Chicago  etc.  R.  R.  Co.  v.  Wolcott.  327 

authenticating  the  transcript  is  without  the  seal  of  the  court. 
Such  seal  has,  in  a  recent  case,  been  held  necessary:  Conkey  v. 
Conder,  137  Ind.  441. 

Appellee  has,  however,  made  no  objection  to  these  defects, 
but  has  discussed  the  evidence  at  length  as  if  the  record  was  duly 
authentica,ted.  For  this  reason,  therefore,  and  also  for  the  rea- 
son that,  by  very  liberal  intendment,  it  may,  perhaps,  be  said 
that  the  certificate  of  the  trial  judge  has  cured  the  defects  referred 
to,  we  have  ^'^''  concluded  to  consider  the  questions  raised  under 
appellant's  assignment  of  error,  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

It  is  first  urged  that  the  court  erred  in  overruling  the  motion 
to  suppress  certain  questions  and  answers  in  the  deposition  of 
Percy  S.  Taylor.  It  is  claimed  that  the  evidence  thus  elicited 
was  irrelevant;  that  would  not  make  the  error,  if  it  were  one, 
sufficient  to  reverse  the  judgment:  Bischof  v.  Coffelt,  6  Ind.  23. 

But  it  does  not  seem  that  the  question  is  in  the  record.  The 
court  ordered  the  motion  to  suppress,  together  with  the  rulings 
of  the  court  thereon  and  the  exceptions  of  appellant,  to  be  made  % 
part  of  the  record.  Whether  such  motion,  rulings,  and  excep- 
tions could  thus  be  made  a  part  of  the  record  without  a  bill  of 
exceptions  we  need  not  say;  for  while  the  motion  to  suppress,  and 
reasons  therefor,  were  set  out  in  full,  as  ordered,  yet  the  rulings 
of  the  court  and  the  exceptions  of  appellant,  if  any  there  were, 
are  wholly  omitted  from  the  record.  It  is  true  that,  in  the  gen- 
.  eral  bill  of  exceptions,  when  the  deposition  was  ofi^red  to  be  read 
in  evidence,  appellant  objected  to  its  introduction;  but  the  reasons 
there  given,  other  than  those  relating  to  irrelevancy,  rather  tend 
to  show  that  the  ruling  of  the  court,  in  submitting  the  evidence, 
was  correct.  These  reasons  show  that  the  appellee  was  interested 
in  the  business,  even  before  the  assignment  of  any  cause  of  action 
was  made  to  him.  We  have  already  seen  that  the  fact  that  the 
wrong  charged  against  appellant  was  the  violation  of  a  statute 
which  prescribed  damages  for  such  violation,  did  not  prevent  the 
assignment  of  a  cause  of  action  based  on  such  violation. 

It  is  objected  that  the  court  permitted  the  wntness,  William  H. 
Clark,  to  testify  as  to  the  contents  of  the  purchasing  and  receiv- 
ing books  of  appellee,  using,  while  giving  his  evidence,  an  ab- 
stract of  those  books  made  by  ^'''^  himself  after  his  examination 
of  the  originals.  It  has  been  held  that  where  books,  records, 
papers,  and  entries  are  voluminous,  and  of  such  a  character  as  to 
render  it  difficult  for  the  jury  to  arrive  at  a  correct  conclusion  as 
to  amounts,  balances,  etc.,  accountants  may  be  allowed  to  exam- 
ine such   books,  etc.,  and   testify  as  to   the   result:  HoUinga- 
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worth  V.  State,  111  Ind.  289;  Culver  v.  Marks,  122  Ind.  554;  17 
Am.  St  Rep.  377;  Equitable  etc.  Ins.  Co.  v.  Stout,  135  Ind.  444. 

Besides,  we  are  of  opinion  that  appellant,  on  the  trial,  waived 
the  right  to  insist  upon  this  objection.  When  the  appellee  was 
afterward  on  the  witness  stand  and  interrogated  as  to  the  same 
matters,  counsel  for  appellant  stated:  "The  defense  will  not 
attempt  to  controvert  the  amount  received  and  shipped  out  as 
shown  by  Mr.  Clark's  statement."  This  would  seem  to  have 
amounted  to  a  withdrawal  of  all  objections  made  to  the  character 
of  the  evidence  given  by  the  witness  Clark. 

It  is  next  objected  that  the  court  permitted  the  witness  Hemry 
Wolcott  to  testify  as  to  advances  made  in  rates  of  freight  by  appel- 
lant after  there  had  been  a  tender  of  freight  for  shipment  and  a  ( 
detmand  for  cars.     It  is  urged  that  the  payments  of  such  advances  I 
made  by  appellee  were  voluntary,  and  cannot,  therefore,  be  re- 
covered back.  I 

We  think,  in  the  first  place,  that  it  was  clearly  established  that 
the  freight  paid  was  not  a  voluntnry  payment.  In  the  printed 
bill  of  lading  used  by  appellant  \.as  the  following  condition: 
"Owner  or  consignee  shall  pay  at  the  rate  below  stated,  freight 
charges  before  delivery,  and  according  to  weights  as  ascertained 
by  either  carrier." 

Appellee  had  one  alternative  only  according  to  which  he  might 
refuse  to  pay  the  freight  exacted  by  appellant,  that  is,  not  to  ship 
his  farm  products  to  market.  If  he  did  ship,  however,  either  he  or 
his  consignee  must  pay  ^"^^  the  freight  before  the  goods  would 
be  delivered.  There  waa  nothing  voluntary  about  such  a  pay- 
ment. 

Section  5333  of  the  Revised  Statutes  of  1894  (Rev.  Stats.  1881, 
sec.  4038),  provides  that:  "The  various  railroad  corporations 
doing  business  within  the  state  of  Indiana  shall  not,  at  any  time, 
increase  or  advance  their  rates  of  freight,  or  charge  for  the  trans- 
portation thereof  from  one  point  to  another  a  sum  greater  than 
the  rate  of  freight  or  charge  for  transportation  asked  or  charged 
by  said  railroad  corporations  at  the  time  such  freight  is  offered  or 
tendered  to  said  railroad  corporations  for  transportation." 

If  the  overcharges  made  in  violation  of  this  section  of  the  stat- 
ute cannot  l>c  recovered  back,  the  statute  is  itself  a  nullity:  See 
Ix)ui8ville  etc.  R.  R.  Co.  v.  Wilson,  132  Ind.  617,  and  authoritief 
there  collected. 

Neither  is  it  true  that  the  foregoing  statute  is  invalid,  as  being 
in  conflict  with  the  right  of  Congrp=s  to  legislate  upon  interstate 
commerce.  It  is  a  regulation  to  protect  shippers  doing  busineM 
in  the  state  from  unjust  overcharges  for  transportation. 
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The  admission  of  certain  evidence  as  to  the  value,  at  given 
dates,  of  hay  and  other  products,  at  the  shipping  points,  while 
improper,  was  harmless. 

The  special  verdict  shows  that  the  jury  based  their  findings 
of  damage  by  reason  of  the  falling  markets  upon  the  price  of 
the  different  products  at  the  points  of  destination,  which  was 
correct.  Appellant  was  not,  therefore,  harmed  by  such  irrelevant 
testimony.  Testimony  as  to  the  fluctuation  of  the  markets  was 
certainly  admissible. 

Because  the  amount  of  the  freight  was  not  paid  or  tendered 
when  the  goods  were  offered  for  shipment  and  cars  demanded,  it 
is  argued  that  there  could  be  no  recovery.  That  depends  on  the 
custom  of  the  carrier.  In  this  case,  as  we  have  seen,  appellant's 
own  bill  of  lading  ^^*  shows  that  the  freight  charges  were  not 
exacted  in  advance.  The  owner  or  the  consignee  was  required 
only  to  pay  the  freight  before  the  goods  were  delivered  to  the  con- 
signee. It  is  not  contended  that  the  goods  were,  or  could  be, 
taken  from  the  carrier  without  payment  of  the  freight  due. 

There  was  no  error  in  admitting  evidence  of  statements  made 
to  appellee  by  the  officers  and  agents  of  appellant  in  relation  to 
furnishing  cars,  and  other  like  matters.  As  to  such  things,  ap- 
pellant could  speak  only  by  such  agents.  By  its  printed  rules, 
and"  by  the  spoken  words  of  its  officers  and  agents  alone,  could 
appellant  communicate  with  appellee. 

Certain  instructions  were  refused  by  the  court,  and  this  is 
complained  of  as  error.  As  to  some  of  the  instructions  so  re- 
fused, there  was,  as  we  think,  no  error  committed;  as  to  all  of 
them,  no  harm  was  done  appellant,  as  the  jury  made  no  finding 
of  damages  on  the  matters  to  which  the  instructions  related. 

The  verdict  is  fully  supported  by  the  evidence.  Indeed,  the 
jury  rejected  a  large  part,  fully  three-fourths  of  the  claims  of 
appellee,  and  only  allowed  that  which  was  not  only  fully  sup- 
ported by  the  evidence  but  was  also  unquestionably  authorized 
by  law. 

The  appellant  held  itself  out  as  a  common  carrier  of  such 
freight  as  appellee  supplied,  and  to  all  the  points  to  which  ap- 
pellee desired  to  ship  his  products,  as  alleged  in  the  complaint. 
Of  this  there  is  no  question. 

In  Pittsburg  etc.  Ry.  Co.  v.  Morton,  61  Ind.  577,  28  Am.  Rep. 
683,  the  court  says:  "Doubtless  a  common  carrier  may  so  hold 
himself  out  to  the  public  as  to  make  himself  liable  for  not  receiv- 
ing and  carrying  goods  beyond  his  own  line."  This,  without 
question,  appellant  did  in  this  case.  It  is  also  clear,  as  we  think, 
that  appellant  discriminated  against  appellee,  who  had  no  other 
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means  of  *®*  shipment  than  by  appellant's  railroad,  and  refused 
to  furnish  him  with  ears  at  the  same  time  that  it  supplied  cars 
freely  to  other  shippers  at  competing  points. 

We  find  nothing  av^ailable  for  the  reversal  of  the  judgment, 
which  is  therefore  affirmed. 

CARRIERS— DUTY  TO  FURNISH  TRANSPORTATION.-A  car- 
rier must  receive  all  freight  offered,  ami,  within  a  reasonable  time  and 
in  the  order  in  which  it  is  offered,  transport  it  to  the  point  designated 
by  the  owner  or  party  in  charge:  Ballentine  v.  North  Missouri  R.  R. 
Co.,  40  Mo.  491;  93  Am.  Dec.  315,  and  note.  Common  carriers  are  liable 
for  refusing  to  carry  goods  when  properly  requested,  as  well  as  for  fail- 
ure  to  rarry  after  the  goods  have  been  delivered  to  them :  Doty  T. 
Strong,  1  rinn.  313;  Burn.  158;  40  Am.  Dec.  773;  Beekman  ▼.  Saratoga 
etc.  R.  R.  Co.,  3  Paige,  45;  22  Am.  Dec.  679.  Railroad  companies,  as 
common  carriers,  must  furnish  such  facilities  for  transportation  as  will 
meet  the  ordinary  demands  of  the  public:  Galena  etc.  R.  R.  Co.  y. 
Rae,  18  III.  488;  68  Am.  Dec.  574,  and  note. 

CARRIERS-DUTY  TO  CARRY  BEYOND  ITS  OWN  LINE.— 
The  implied  obligation  of  a  common  carrier,  arising  simply  from  his 
obligation  to  the  public,  is  limited  by  the  termini  of  his  own  route,  and 
his  mere  connection  with  other  routes,  which  he  does  not  own,  operate, 
or  control,  will  not  render  him  liable  as  such  carrier  for  failure  to  carry, 
or  provide  means  to  carry,  goods  over  such  other  routes:  Pittsburgh 
•tc.  Ry.  Co.  V.  Morton,  61  Ind,  539;  28  Am.  Rep.  682. 

INTERSTATE  COMMERCE  — REGULATION  OF  FREIGHT 
RATES. — A  state  can  make  no  law  regulating  the  rate  of  freight  for 
the  carriage  of  gou^ls  between  that  and  another  state,  although  the  reg- 
ulation be  construed  as  applying  to  so  much  of  the  line  as  lies  within 
its  own  borders:  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  572;  16  Am.  St. 
Rep.  926,  and  note.  See,  also,  the  extended  note  to  People  v.  Budd,  15 
Am.  St.  Rep.  490. 

CARRIERS-LIABILITY  FOR  OVERCHARGE.-An  action  lies 
after  payment  to  recover  back  an  overcharge  by  a  carrier:  Note  to  Cook 
y.  Chi(.a>:o  etc.  Ry.  Co.,  25  Am.  St.  Rep.  620. 

WITNESSES-EXPERTS-ACCOUNT-BOOKS.— In  an  action  on  • 
check,  the  statement  of  an  expert  witfieps,  who  has  examined  the  booki 
of  a  bank,  and  made  an  abstract  thereof,  is  admissible  in  evidence,  when 
an  opportunity  to  cross-examine  is  given:  Culver  v.  Marks,  122  Ind. 
664;  17  Am.  St.  Rep.  377. 
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CORrORATIONS- POWERS  OP  PRESIDENT. —  The  presi- 
dent of  a  rori)oration.  by  virtue  of  his  office  merely,  has  very  little 
authority  to  act  for  the  corporation.  His  powers  depend  upon  the 
nature  of  the  con>orate  buBlnesa  and  the  authority  given  him  by  the 
board  of  dlrectora.  They  may  invest  him  with  authority  to  act  as  the 
chief  executive  officer  of  the  corporation.  Thia  may  be  done  by  reso- 
lotkm,  or  bj  •oqaieacence  in  a  course  of  tnnaacUng  the  corporate 
biMlDeea. 

CORPORATIONS— CONTRACT  MADE  BY  PRESIDENT.— If 
ft  contract  is  made  in  the  name  of  a  corporation  by  its  presideut,  in 
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the  usual  course  of  business,  which  the  directors  have  the  power  to 
authorize  him  to  make,  or  to  ratify  after  it  is  made,  the  presumption 
is  that  the  contract  is  binding  on  the  corporation. 

CORPORATIONS.  —  ONE  DEALING  WITH  THE  PRESI- 
DENT of  a  corporation,  in  the  usual  course  of  business,  and  within 
the  powers  which  he  has  been  accustomed  to  exercise  without  objec- 
tion from  the  directors,  has  the  right  to  assume  that  he  has  been  in- 
vested with  those  powers. 

CORPORATIONS— RECEIVERS  OF  RIGHT  TO  SUE.— After 
a  receiver  lias  been  appointed  for,  and  has  taken  possession  to,  the 
corporate  property,  he  represents  the  creditors,  and  is  the  proper  per- 
son to  maintain  an  action  to  set  aside  chattel  mortgages  on  the  cor- 
porate property,  as  the  rights  of  the  creditors  in  that  respect  become 
vested  in  him. 

FRAUD  IS  A  QUESTION  OP  FACT,  and,  when  essential  to  a 
cause  of  action,  must  be  found  as  a  fact,  and  not  left  to  be  inferred 
as  matter  of  law. 

FRAUDULENT  CONVEYANCES.— To  avoid  a  conveyance  as 
fraudulent,  the  complaint  must  expressly  charge  that  the  instrument 
was  executed  with  a  fraudulent  intent. 

B.  E.  Ehoads  and  B.  F.  Williams,  for  the  appellant. 

J.  Jump,  J.  E.  Lamb,  J.  C.  Davis,  S.  B.  Davis,  J.  C.  Robinson^ 
S.  M.  Keynolds,  and  G.  M.  Davis,  for  the  appellees. 

353  MONKS,  J.     This    action    was    brought    by    appellant 

against  appellees  to  set  aside  two  mortgages  held  by  the  Vigo 
County  National  Bank,  purporting  to  have  been  executed  by  the 
Sanford  Fork  and  Tool  Company,  and  to  recover  judgment  on 
certain  notes  held  by  appellant  on  said  tool  company. 

The  amended  complaint  is  in  four  paragraphs,  and  the  facts 
alleged  in  the  different  paragraphs  are  substantially  the  same. 

After  the  averments  concerning  the  indebtedness  of  the  tool 
company  to  appellant,  the  only  allegations  necessary  for  the  de- 
termination of  the  sufficiency  of  the  complaint  (the  only  question 
presented)  are,  in  substance,  that  said  tool  company  is  otherwise 
indebted  in  the  sum  of  two  hundred  and  fifty  thousand  dollars, 
and  is  wholly  insolvent,  and  was  wholly  insolvent  on  the  seven- 
teenth day  of  March,  1890;  that  on  the  twenty-fifth  day  of  April, 
1890,  William  Kidder,  the  president  of  said  corporation,  exe- 
cuted, in  the  name  of  the  Sanford  Fork  and  Tool  Company,  two 
cbattel  mortgages  to  secure  twenty-eight  thousand  dollars  each, 
to  himself,  as  trustee  for  the  Vigo  County  National  Bank,  one 
of  the  appellees,  on  all  the  personal  effects  of  said  company,  which 
mortgages  were  filed  for  record  the  first  day  of  May,  1890;  ^®* 
that  said  consideration  for  said  mortgages  was  a  pre-existing  debt 
owing  by  said  tool  company  to  said  bank,  the  said  debt  having 
been  created  a  year  before  the  execution  of  said  mortgages;  that 
said  mortgages,  and  each  of  them,  were  executed  by  the  said  Kid- 
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der  on  his  own  motion,  and  without  any  authority  or  permission 
to  him  in  that  behalf  previously  given  by  said  tool  com- 
pany, or  its  directors  or  stockholders;  that  said  mortgages  were 
executed  without  authority  from  said  tool  company  or  its  direct- 
ore  or  stockholdere,  and  without  the  consent  op  knowledge  of 
said  tool  company,  its  directors  or  stockholders,  and  that  the  exe- 
cution of  the  same  has  never  been  approved,  affirmed,  or  ratified 
by  said  tool  company,  the  directors,  or  stockholders;  that  at  the 
time  of  the  execution  of  said  mortgage,  said  tool  company  was 
wholly  insolvent,  which  fact  was  well  known  to  said  Kidder,  her 
indebtedness  being  three  hundred  thousand  dollars,  and  her  as- 
sets one  hundred  thousand  dollars,  the  unsecured  indebtedness 
aggregating  one  hundred  and  fifty  thousand  dollars,  of  which 
appellant  held  twenty-two  thousand  dollars;  that  within  ten  days 
after  the  execution  of  said  mortgages,  this  action  was  brought; 
that  said  Sanford  Fork  and  Tool  Company  did  not  execute  said 
mortgages,  or  either  of  them,  and  did  not  ratify  the  execution 
thereof.  Demand  for  judgment  on  the  claims  sued  upon  and 
that  said  mortgages  be  set  aside. 

The  Vigo  County  National  Bank  demurred  separately  to  each 
paragraph  of  complaint,  which  was  sustained  and  exceptions  re- 
served. The  only  error  assigned  is,  that  the  court  erred  in  sus- 
taining said  demurrer  to  each  paragraph  of  complaint 

The  statute  under  which  the  tool  company  was  organized  pro- 
vides that  the  business  of  the  corporation  shall  be  mamaged  by  a 
board  of  directors,  a  majority  of  whom  shall  constitute  a  quorum: 
Rev.  Stats.  1881,  sec.  3854;  Rev.  Stats.  1894,  sec.  5054. 

^'"^  Under  this  statute,  the  directors  have  full  authority  to  act 
for  the  corporation,  and  represent  it  in  all  the  matters  relating  to 
the  corporate  business:  Brooklyn  Gravel  Road  Co.  v.  Slaughter, 
33  Ind.  185;  Board  v.  Lafayette  etc.  R.  R.  Co.,  50  Ind.  85. 

The  president  of  a  corporation,  by  virtue  of  his  office  merely, 
has  very  little  authority  to  act  for  the  corporation;  his  powers  de- 
pend upon  the  nature  of  the  company's  business  and  the  author- 
ity given  him  by  the  board  of  directors.  The  board  of  directors 
may  invest  him  with  authority  to  act  as  the  chief  executive  offi- 
cer of  the  company;  this  may  be  done  by  resolution  or  by  acqui- 
escence in  the  course  of  dealing  and  manner  of  transacting  the 
business  of  the  corporation:  Taylor  on  Corporations,  sees.  202, 
230,  238,  and  notes;  Martin  v.  Wobb,  110  U.  S.  7;  Northern  etc. 
Ry.  Co.  v.  liastiun,  15  Md.  494;  Dougherty  v.  Hunter,  64  Pa. 
St.  380;  Stokes  v.  New  Jersey  Pottery  Co.,  40  N.  J.  L.  240;  Lou- 
isville etc.  Ry.  Co.  v.  McVay,  98  Ind.  391;  49  Am.  Rep.  770;  17 
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Am.  &  Eng.  Ency.  of  Law,  135-137,  and  notes;  Jones  on  Chattel 
Mortgages,  sec.  51. 

When  a  contract  is  made  in  the  name  of  a  corporation  by  the 
president,  in  the  usual  course  of  business,  which  the  directors 
ha/ve  the  power  to  authorize  him  to  make,  or  to  ratify  after  it  ia 
made,  the  presumption  is,  that  the  contract  is  binding  on  the  cor- 
poration until  it  is  shown  that  the  same  was  not  authorized  or 
ratified:  Patters'on  v.  Robinson,  116  N.  Y.  193;  Eureka  Iron  etc. 
Works  V.  Bresnalian,  60  Mich.  332;  1  Morawetz  on  Corporations, 
sec.  538;  1  Beach  on  Corporations,  sec.  203;  17  Am.  &  Eng.  Ency. 
of  Law,  124. 

One  dealing  with  the  president  of  a  corporation,  in  the  usual 
course  of  business,  and  within  the  powers  which  the  president 
has  been  accustomed  to  exercise  without  objection  from  the  di- 
rectors, has  the  right  to  assume  that  ^'^^  the  president  has  bee  a 
invested  with  those  powers:  1  Morawetz  on  Corporations,  sec. 
538;  1  Beach  on  Corporations,  sec.  203;  First  Nat.  Bank  v.  Kim- 
berlands,  16  W.  Va.  555;  Eureka  Iron  etc.  Works  v.  Bresnahan, 
60  Mich.  332. 

Each  paragraph  of  the  complaint,  however,  alleges  that  said 
mortgages  were  executed  without  any  authority  whatever,  and 
were  never  ratified  after  they  were  executed,  and  we  are  of  the 
opinion  that  the  second,  third,  and  fourth  paragraphs  were  suffi- 
cient to  withstand  the  demurrer. 

There  was  no  error  in  sustaining  the  demurrer  to  the  first  par- 
agraph of  the  complaint,  for  the  reason  that  it  is  therein  alleged 
that,  before  the  filing  of  the  amended  complaint,  a  receiver  had 
been  appointed  in  this  action,  and  had  taken  possession  of  the 
property  of  the  tool  company.  If  a  receiver  had  been  appointed 
for,  and  taken  possession  of,  the  property  of  the  corporation,  as 
alleged,  he  represented  the  creditors,  and  was  the  proper  person 
to  maintain  actions  such  as  this,  as  the  rights  of  the  creditors  in 
that  respect  become  vested  in  him:  High  on  Receivers,  sees.  314, 
315,  320;  Beach  on  Receivers,  sees.  439-442;  Taylor  on  Corpora- 
tions, sees.  542,  814;  20  Am.  &  Eng.  Ency.  of  Law,  286-288,  and 
notes;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Attorney  General  v.  Guard- 
ian etc.  Ins.  Co.,  77  N.  Y.  272;  Porter  v.  Williams,  9  N.  Y.  142; 
59  Am.  Dec.  519;  524,  and  notes;  Vail  v.  Hamilton,  85  N.  Y. 
453;  Gray  v.  Davis,  1  Wood,  420;  Davis  v.  Gray,  16  Wall.  216; 
Hutchinson  v.  Eirst  Nat.  Bank,  133  Ind.  280;  36  Am.  St.  Rep. 
537,  and  cases  cited;  Voorhees  v.  Carpenter,  127  Ind.  300,  and 
cases  cited. 

Other  allegations  in  the  complaint  are  discussed  by  counsel, 
but  as  the  complaint  is  sufficient  without  them,  the  same  will 
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not  be  considered,  except  to  repeat  what  has  often  been  held 
by  this  court:  that  in  this  state,  by  ^''  statute,  the  question  of 
fraud  is  made  one  of  fact,  and  that  when  fraud  is  essential  to  the 
cause  of  action,  it  miist  be  found  as  a  fact,  and  not  left  to  be 
inferred  as  a  matter  of  law.  In  order  to  avoid  a  conveyance  as 
being  fraudulently  executed,  the  complaint  in  such  action  must 
expressly  charge  that  the  instrument  was  executed  with  a  fraud- 
ulent intent:  Hutchinson  v.  First  Nat.  Bank,  133  Ind.  280;  36 
Am.  St  Rep.  637,  and  cases  cited. 

Judgment  reversed,  with  instructions  to  overrule  the  demur- 
rer of  the  Vigo  County  National  Bank  to  the  second,  third,  and 
fourth  paragraphs  of  amended  complaint. 


CORPORATIONS-PRESIDENT-POWERS  OP,  GENERALLY.— 

The  president  of  a  business  corporation  may,  without  any  special  an- 
thority  from  the  board  of  directors,  perform  all  acts  of  an  ordinary 
nature  which,  by  usage  or  necessity,  are  incidental  to  his  office,  and 
may  bind  the  corporation  by  contracts  in  matters  arising  in  the  usual 
course  of  business:  Sparks  v.  Dispatch  Transfer  Co.,  104  Mo.  531;  24 
Am.  St.  Rep.  351;  Mitchell  v.  Deeds,  49  111.416;  95  Am.  Dec.  621,  and 
note;  Chicago  etc.  R.  R.  Co.  v.  Coleman,  18  111.  297;  68  Am.  Dec.  544; 
Creeder  v.  Loud,  86 Mich.  541;  24  Am.  St.  Rep.  134,  and  note;  but  the 
president  of  a  corporation  has  no  authority  as  such  to  act  as  its  agent: 
Wait  V.  Nashua  Armory  Assn.,  66  N.  H.  681;  49  Am.  St.  Rep.  630, 
and  note. 

RECEmJRS.— RIGHT  TO  SUE:  See  the  extended  note  to  Chau- 
tauque  County  Bank  v.  White,  57  Am.  Dec.  451,  and  also  the  case  of 
Mandfville  v.  Avery,  124  N.  Y.  376;  21  Am.  St.  Rep.  678. 

FRAUD  AS  A  QUESTION  OF  FACT.— If,  by  statute,  the  question 
of  fraud  is  made  one  of  fact,  and  fraud  is  essential  to  the  cause  of  ac- 
tion, it  must  be  found  as  a  fact,  and  must  not  be  left  to  be  inferred  as 
a  matter  of  law:  Hutchinson  v.  First  Nat.  Bank,  133  Ind.  271 ;  36  Am. 
St.  Rep.  537.  See,  also,  State  v.  Mason,  112  Mo.  374;  34  Am.  St.  Rep. 
890. 

FRAUDULENT  CONVEYANCES.— Fraudulent  intent  must  be  al- 
leged: HatchinsoD  v.  First  Nat.  Bank,  133  Ind.  271;  36  Am.  St.  Bep. 
637. 
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[141   INPIAMA,  443.] 

PARENT  AND  CHILD— DEATH  OF  BASTARD— RICHT  TO 
RECOVER.— A  man  who  marries  the  mother  of  a  bastard  child,  and 
receives  It  Into  his  home  as  n  moiiibor  of  his  family,  cannot  recover 
for  it*  death  caused  by  the  wrongful  act  of  another. 

PARENT  AND  CHH^D.- STATUTES  GIVING  TO  PARENTS 
the  right  to  sue  for  the  wrongful  death  of  a  minor  child  are  in  dero- 
gation of  the  common  law,  and  must  be  strictly  construed. 

PARENT  AND  CHILD,— A  man  who  marries  the  mother  of  A 
bastard  child  doea  not  become  its  stepfather. 

PARENT  AND  CHILD-DEATH  OF  BASTARD— RIGHT  TO 
RECOVEH.— A  Btntuto  giving  tlie  right  to  parents  to  recover  for  the 
wrongful  di'nth  of  a  minor  child  does  not  include  a  man  who  marries 
the  mother  of  a  bustard  child. 


June,  1895.]     Thornbubg  v.  American  Strawboabd  Co.     335 

J.  F.  Elliott  and  W.  C.  Overton,  for  the  appellant. 

J.  C.  Blacklidge,  C,  C.  Shirley,  and  B.  C.  Moon,  for  the  ap- 
pellee. 

^3  MONKS,  J.  Appellant  brought  this  action  against  ap- 
pellee, under  section  266  of  the  Revised  Statutes  of  1881  (Rev. 
Stats.  1894,  sec.  267),  to  recover  for  the  death  of  Charles  0. 
Tonly,  a  minor. 

This  section  provides  that  "A  father  (or,  in  case  of  ***  his 
death  or  desertion  of  his  family  or  imprisonment,  the  mother) 
may  maintain  an  action  for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward." 

To  this  complaint  appellee  filed  a  demurrer  for  want  of  facts, 
whioh  was  sustained  and  judgment  rendered  against  appellant. 
The  only  error  assigned  is,  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

Under  this  assignment  of  error,  the  only  question  for  consid- 
eration is,  whether  or  not  a  man  who  marries  the  mother  of  a 
bastard  child,  and  receives  the  child  into  his  home  as  a  member 
of  the  family,  can  recover  for  the  death  of  the  child,  when  caused 
by  the  wrongful  act  of  another. 

It  ifl  firmly  settled  that  under  the  foregoing  section  of  the 
statutes  a  parent  may  maintain  an  action  for  injuries  resulting 
in  the  death  of  his  minor  child:  Jackson  v.  Pittsburgh  etc.  Ey. 
Co.,  140  Ind.  241;  49  Am.  St.  Rep.  192,  and  cases  cited;  Louis- 
ville etc.  Ry.  Co.  v.  Groodykoontz,  119  Ind.  Ill;  12  Am.  St.  Rep. 
371,  and  cases  cited. 

It  is  also  settled  that  section  266  of  the  Revised  Statutes  of 
1881  (Rev.  Stats.  1894,  sec.  267),  and  section  284  of  the  Revised 
Statutes  of  1881  (Rev.  Stats.  1894,  sec.  285),  are  to  be  construed 
together,  the  first-named  section  being  applicable  to  cases  of 
minors,  and  the  latter  to  those  of  adults  and  minors  whose  father 
and  mother  have  relinquished  their  right,  respectively,  to  the 
services  of  the  child  by  emancipation  or  otherwise:  Berry  t. 
Louisville  etc.  R.  R.  Co.,  128  Ind.  484,  and  cases  cited. 

Such  right  to  maintain  an  action  for  damages  on  account  of 
the  death  of  a  human  being  is  entirely  statutory,  and,  before 
appellant  can  recover  such  damages,  he  must  bring  himself 
clearly  within  the  terms  of  the  statute:  Jackson  v.  Pittaburgii 
etc.  Ry.  Co.,  140  Ind.  241;  49  Am.  St.  Rep.  192,  and  cases  cited; 
Berry  v.  Louisville  etc.  Ry.  Co.,  128  Ind.  484,  and  *^  cases 
cited;  Louisville  etc.  Ry.  Co.  v.  Goodykoontz,  119  Ind.  Ill; 
12  Am.  St.  Rep.  371,  and  cases  cited;  Tiffany  on  Death  by 
Wrongful  Act,  sec.  116,  and  cases  cited. 
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It  is  an  old  and  firmly  established  rule  that  a  statute  in  dero- 
gation of  common  law  must  be  strictly  construed.  As  this 
court  said  in  Indianapolis  etc.  R.  R.  Co.  v.  Keely,  23  Ind.  133, 
speaking  of  this  class  of  actions:  "As  the  right  to  sue  is  purely 
a  statuiory  one,  and  in  derogation  of  common  law,  the  statute 
must  be  strictly  construed,  and  the  case  brought  clearly  within 
its  provisions,  to  enable  the  plaintiff  to  recover";  Stewart  v. 
Terre  Haute  etc.  R.  R.  Co.,  103  Ind.  44. 

Such  a  right  of  action  exists  only  for  the  benefit  of  the  person 
or  persons  specified  in  the  statute,  and,  when  the  statute  speci- 
fies who  may  bring  such  actions,  only  those  named  can  maintain 
it.  If  no  such  persons  exist,  then  no  recovery  can  be  had: 
Berry  v.  Louisville  etc.  Ry.  Co.,  128  Ind.  484;  Metcalfe  v.  Steam- 
ship Alaska,  130  U.  S.  201;  Western  Union  Tel.  Co.  v.  McGill, 
6  Co.  Ct  App.  521;  12  U.  S.  App.  651;  57  Fed.  Rep.  699,  and 
cases  cited;  St  I^ouis  etc.  Ry.  Co.  v.  Needham,  3  Co.  Ct.  App. 
129;  10  U.  S.  App.  339;  52  Fed.  Rep.  371. 

Section  266  of  the  Revised  Statutes  of  1881  (Rev.  Stats.  1894, 
ecc.  267)  does  not,  in  terms,  give  a  right  of  action  to  a  stepfather. 
As  generally  understood,  the  husband  of  one*s  mother  by  a  sub- 
sequent marriage  is  a  stepfather;  strictly  speaking,  therefore,  a 
man  who  marries  the  mother  of  a  bastard  child  does  not  become 
the  stepfather  of  such  child:  Bouvier's  Law  Dictionary,  tit. 
Stepfather. 

Applying  the  principles  stated  to  this  case,  it  is  clear  that  ap- 
pellant cannot  maintain  this  action.  If  it  were  conceded  that 
he  was  the  stepfather  of  the  child  named  in  the  complaint,  he 
would  not  come  within  tlie  terms  of  the  statute.  Indeed,  the 
definition  given  by  Wharton,  of  the  word  "stepfather**  would  be 
decisive  of  the  question:  ^'•®  "Stepfather — The  husband  of 
one's  mother  who  is  not  one's  father":  Wharton's  Law  Diction- 
ary. 

The  word  "father,"  therefore,  does  not  mean  stepfather,  nor 
do^  the  word  "child"  mean  srtepchild,  even  when  the  same  is 
used  in  wills,  where  the  rules  of  construction  are  not  so  strict  as 
those  governing  the  section  of  the  statute  in  controversy:  11 
Am.  &  Eng.  Ency.  of  Law,  870;  3  Am.  &  Eng.  Ency.  of  Law,  230; 
8  Am.  A  Eng.  Ency.  of  I.aw,  1412,  note  2;  Shearman  t.  Angel, 
1  Bail.  Eq.  357;  23  Am.  Dec.  166;  Porter  t.  Porter,  7  Uow. 
(Miss.)  106;  40  Am.  Dec.  55. 

It  is  not  neceiwary  to  decide  who,  if  anyone,  was  the  proper 
party  to  bring  this  artion.  whether  the  mother  or  an  administra- 
tor; thAt  question  is  not  before  us.     What  we  adjudge  is  that 
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appellant,  whether  properly  called  a  stepfather  or  not,  cannot 
maintain  this  action. 

There  is  no  error  in  the  recjord. 

Judgmemt  afliimed. 

NEGLIGENCE  CAUSING  DEATH— CONSTRUCTION  OF  STAT- 
UTE.— The  right  of  action  for  negligently  causing  the  death  of  a  person 
is  purely  statutory,  and  the  action  can  only  be  maintained  in  the  name 
of  the  person  in  whom  the  right  of  action  is  vested  by  the  statutes  of 
the  state  where  the  injuries  resulting  in  death  are  inflicted:  Usher  v. 
West  Jersey  R.  R.  Co.,  126  Pa.  St.  206;  12  Am.  St.  Rep.  863,  and  note. 

NEGLIGENCE  CAUSING  DEATH— SUIT  BY  STEPFATHER.— 
A  stepfather  may  represent  his  wife's  children  as  next  friend,  in  an  ac- 
tion for  damages  for  the  death  of  their  father:  Note  to  Usher  Y.  West 
Jersey  R.  R.  Co.,  12  Am.  St.  Rep.  870. 


CuRRAN  V,  Abbott. 


[141  INDIANA,  492.] 

PRACTICE— VOID  ORDERS.— AN  EX  PARTE  order  of  court, 
procured  by  the  clerk  thereof,  forbidding  a  guardian  from  issuing 
execution  on  a  judgment  procured  by  him  as  guardian,  is  void, 

GUARDIAN  AND  WARD— RIGHT  OF  GUARDIAN  TO  RE- 
IMBURSEMENT.—A  guardian  has  an  equitable  right  to  be  reim- 
bursed for  all  reasonable  expenses  properly  incurred  in  the  execution 
of  his  trust,  and  they  are  a  lien  on  the  estate  which  he  is  not  com- 
pelled to  part  with  until  his  disbursements  are  paid. 

GUARDIAN  AND  WARD— LIEN  FOR  REIMBURSEMENT.— 
A  guardian  has  an  equitable  lien  for  reimbursement  for  expenses 
paid  by  him  in  procuring  a  judgment  in  favor  of  his  ward's  estate. 
This  lien  extends  to  the  judgment,  and  all  persons  dealing  with  refer- 
ence to  such  judgment  mxist  take  notice  of  the  lien. 

GUARDIAN  AND  WARD— ENFORCEMENT  OP  LIEN  FOR 
REIMBURSEMENT.— An  equitable  lien  of  a  guardian  for  reimburse- 
ment for  expenses  paid  in  procuring  a  judgment  in  favor  of  his 
ward's  estate  may  be  enforced  against  such  estate,  although  the 
ward  has  assigned  his  interest  therein  after  reaching  majority,  and 
regardless  of  the  question  of  fraud  between  the  ward  and  his 
assignee. 

GUARDIAN  AND  WARD  —  ENFORCEMENT  OP  EQUI- 
TABLE LIEN  FOR  REIMBURSEMENT.— A  guardian  may  enforce 
his  equitable  lien  against  his  ward's  estate  for  expenses  paid  in  pro- 
curing a  judgment  in  favor  thereof,  whether  the  guardian  is  person- 
ally liable  for  such  expenses,  or  liable  therefor  only  in  his  fiduciary 
capacity, 

GUARDIAN  AND  WARD— LIEN  FOR  REIMBURSEMENT.— 
If  a  guardian  has  an  equitable  lien  for  reimbursement  from  his 
ward's  estate  for  expenses  incurred  in  procuring  a  judgment  In  favor 
thereof,  and  has  other  funds  in  his  hands  besides  such  judgment,  he 
may  be  compelled  to  exhaust  such  funds  before  resorting  to  the 
judgment  for  reimbursement. 

GUARDIAN  AND  WARD— LIEN  FOR  REIMBURSEMENT— 
ACCOUNTING,— A  guardian  can  enforce  against  his  ward's  estate 
an  equitable  lien  for  reimbursement  for  expenses  incurred  by  him  in 
ibehalf  of  such  estate,  without  an  accounting  and  settlement  of  bis 
guardianship,  although  the  ward  has  become  of  full  age. 

Am.  St.  R«p.,  Vol.  L,— 22 
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C.  A.  Korbly  and  W.  0.  Ford,  for  the  appellant 

C.  E.  Walker,  A.  D.  Vanosdol,  and  H.  Francisco,  for  the  ap- 
pellees. 

*®*  MONKS,  J.  Appellant  brought  this  action  against  ap- 
pellees.    The  complaint  is  in  substance  as  follows: 

That  in  1891  Carrie  Curran,  appellant's  daughter,  was  a 
minor  and  unmarried;  that  appellees  were  the  owners  and  pro- 
prietors of  a  newspaper  in  Madison,  Indiana,  and  published  in 
said  newspaper  a  libel  of  and  concerning  said  Carrie  Curran,  for 
which  she  brought  an  action  against  the  appellees  in  the  Jeffer- 
son circuit  court,  and  asked  to  be  allowed  to  prosecute  the  action 
as  a  iX)or  person,  which  leave  was  refused  by  the  court;  tliat  ap- 
pellant and  his  daughter  resided  in  Ripley  county,  Indiana,  and 
he  was  thereupon  appointed  guardian  of  his  daughter  by  the 
Ripley  circuit  court,  and,  on  motion,  was  allowed,  by  the  Jeffer- 
son circuit  court,  to  be  substituted  in  her  said  action  as  plaintiff, 
and  as  such  filed  an  amended  complaint,  on  which  there  was  is- 
puo  joined,  a  trial  had,  and  judgment  rendered,  on  June  22, 
1891,  in  favor  of  appellant,  guardian  of  Carrie  Curran,  for  fif- 
teen hundred  dollars  and  costs  against  appellees;  that  she  ar- 
rived at  the  age  of  twenty-one  years  on  the  eleventh  day  of 
March,  1892,  and  afterward,  in  1892,  married  one  Clel  Cain, 
an  adult,  who  was  then  a  resident  of  the  state  of  Kentucky, 
where  he  and  the  said  Carrie  removed  and  have  ever  since  re- 
sided; that  appellant  prosecuted  said  action  for  libel  in  his  own 
name,  as  such  guardian,  to  final  judgment  as  aforesaid,  and  em- 
ployed Nicholas  Cornet,  an  attorney  at  law,  to  prosecute  the 
same,  and  paid  him  a  retainer  fee  of  ten  "***  dollar?,  and  agreed 
to  pay  him  a  further  amount  equal  to  fifty  per  cent  of  the  judg- 
ment that  might  be  recovered  by  him  in  said  suit,  out  of  the 
sum  80  recovered,  out  of  which  sum  said  Comet  agreed  to  pay  all 
the  attorneys'  fees  for  such  associate  counsel  as  he  might  select 
to  assist  him  in  said  suit;  that  appellant  became  liable  to  pay 
said  Comet  for  his  services  and  the  services  of  his  associate  coun- 
sel, out  of  the  proceeds  of  said  judgment,  the  sum  of  seven  hun- 
dred and  fifty  dollars,  with  six  per  cent  interest  from  the  rendi- 
tion of  said  judgment;  that  said  amount  was  a  reasonable  com- 
penpation  for  the  scn-ices  which  he  and  his  associate  counsel 
rendered;  tliat  said  services  were  necessary  to  the  prosecution  of 
Mid  «iit,  and  all  of  the  other  expenses  incurred  by  appellant 
wpre  reaisonably  necessary  in  tlie  prosecution  of  said  suit  and  in 
the  proper  disrharire  of  his  duties  ns  such  guflrdian.  and  such 
charges  are  reaaonable;  that  besides  the  ten  dollars  paid  said  Co> 
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net,  appellant  has  paid  out  and  expended,  of  his  own  money, 
in  the  prosecution  of  said  suit,  twenty-five  dollars;  that  he 
spent  eight  days  away  from  home  to  attend  to  matters  in  connec- 
tion with  said  action,  and  four  days  in  taking  out  letters  of 
guardianship  and  attending  to  matters  connected  therewith,  and 
his  time  was  reasonably  worth  two  dollars  per  day;  that  he  in- 
curred costs  in  the  Eipley  circuit  court  amounting  to  two  dollairs 
and  fifteen  cents,  and  a  further  sum  of  one  dollar  clerk's  fees,  and 
five  dollars  will  be  required  to  pay  an  attorney  to  make  a  final 
account,  making  eight  dollars  and  fifteen  cents  that  will  be  re- 
quired to  close  up  and  settle  said  trust. 

Said  ward,  after  she  became  of  age,  did  not  have  an  account- 
ing with  appellant,  neither  did  her  husband,  either  alone  or  with 
his  wife,  have  such  accounting,  and  they  have  at  all  times  since 
their  intermarriage  been  out  of  the  jurisdiction  of  the  state  of 
Indiana.  Said  appellees,  while  said  cause  was  pending  in  this 
court  on  ^^^  appeal,  well  knowing  that  appellant,  as  guardian, 
had  no  assets  or  means  whatever  in  his  hands  with  which  to  pay 
his  attorneys'  fees,  costs,  and  expenses  aforesaid,  and  desiring  to 
cheat  and  defraud  him  and  them  out  of  said  fees  and  costs,  sent 
one  Chapman,  one  of  appellees,  to  Kentucky  to  see  said  Carrie 
and  her  husband,  for  the  purpose  of  inducing  them  to  assist  in 
accomplishing  their  desires,  and  said  appellee,  for  the  purpose 
of  working  on  the  fears  of  said  Carrie  and  her  husband,  repre- 
sented that  said  cause  would  be  reversed,  because  it  was  recov- 
ered by  this  appellant,  and  not  in  the  name  of  said  Carrie,  by  her 
next  friend.  Said  appellee  knew  that,  by  the  law  of  the  state  of 
Kentucky,  whatever  money  he  paid  said  Carrie  would  at  once 
vest  in  her  husband,  and  intending  to  cheat  and  defraud  appel- 
lant, and  without  his  knowledge  or  consent,  or  the  knowledge 
or  consent  of  his  attorney,  offered  to  pay  said  Carrie  five  hundred 
and  fifty  dollars  if  she  and  her  husband  would  enter  full  satis- 
faction of  record  of  said  judgment  recovered  by  appellant  as 
aforesaid,  and  said  Carrie  and  her  husband,  well  knowing  the 
object  and  intent  of  appellees  to  cheat  and  defraud  appellant 
and  his  attorneys,  accepted  said  offer,  and  thereupon  appellees, 
by  said  Chapman,  paid  her  five  hundred  and  fifty  dollars,  and  she 
and  her  husband,  on  December  8,  1892,  executed  and  delivered 
to  said  appellees  a  satisfaction  piece  and  release  of  said  judg- 
ment and  all  claims  and  causes  of  action  to  date  thereof.  Said 
appellees  caused  said  satisfaction  piece  and  release  to  be  attached 
to  the  margin  of  the  order-book  on  the  page  on  which  said  judg- 
ment was  entered.    Appellees  afterward  procured  the  clerk  ol 


340  CuRRAN  V.  Abbott.  [Indiana, 

the  court  to  procure  an  ex  parte  order  from  the  court  forbidding 
llie  clerk  to  issue  an  execution  on  said  judgment  against  said  ap- 
pellees in  favor  of  appellant,  and  the  same  was  procured  and  en- 
tered of  record,  without  any  notice  or  service  of  process  on  appel- 
lant, and  the  same  is  coram  '*®®  non  judice  and  void.  Appel- 
lant has  no  means  or  property  belonging  to  said  Carrie,  his  late 
ward,  out  of  which  he  can  pay  said  fees,  costs,  and  expenses;  that 
at  the  time  of  his  appointment  as  such  guardian,  his  said  ward 
had  no  estate  or  property,  except  the  said  claim  against  appel- 
lees; that  no  assets  or  property  of  said  ward  have  ever  come  into 
his  hands  as  such  guardian,  and  said  ward  has  no  estate  or  prop- 
erty whatever  in  this  state,  or  elsewhere,  except  as  stated;  that  he 
is  entitled  to  have  said  fees,  costs,  and  expenses  paid  out  of  said 
judgment,  which  was  recovered  by  him  in  his  own  name  aa 
guardian;  that  appellant  has  been  unable  to  have  any  accounting 
with  his  late  ward  or  said  husband,  by  reason  of  their  being  out 
of  the  jurisdiction  of  the  Tvipley  circuit  court;  that  he  has  filed 
in  the  Ripley  circuit  court  his  duly  verified  account  of  final  set- 
tlement with  his  said  ward,  in  which  he  has  set  forth,  substan- 
tially, the  foregoing  facts,  and  demanded  that  he  be  allowed  all 
said  expenditures  and  liabilities  out  of  said  judgment;  that  said 
feee,  liabiHties,  and  payments  are  due  and  unpaid.  Prayer  that 
said  pretended  release  and  satisfaction  be  set  aside  and  declared 
void  as  against  the  appellant,  and  he  be  adjudged  to  have  a  per- 
sonal interest  in  said  judgment  against  appellees  to  the  full 
amount  of  said  outlay,  attorneys'  fees,  court  costs,  and  guard- 
ian's services,  and  that  appellant  have  execution  on  said  judg- 
ment for  said  sum  due  him,  to  wit,  nine  hundred  and  twenty-fiv' 
dollars  and  fifteen  cents,  and  the  court  cost  recovered  in  said  ac- 
tion, and  for  all  other  relief. 

A  demurrer  for  want  of  facta  was  sustained  to  the  complaint, 
and  appellant  refusing  to  plead  further,  judgment  was  rendered 
njr.iinst  hira.  The  only  error  urged  is  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  complaint. 

It  is  contended  that  the  all^ation  in  the  complaint  concern- 
ing the  clerk's  procuring  an  order  of  the  court  '**''  forbidding 
him  to  issue  an  execution  on  the  judgment,  shows  former  ad- 
judication of  the  right  to  set  aside  said  satisfaction  and  have  exe- 
cution on  said  judgment.  An  ex  parte  order  of  the  court,  pro- 
curwl  by  the  clerk,  forbidding  him  from  issuing  an  execution  on 
the  judgment,  without  notice  or  service  of  process  on  appellant, 
WM  void  as  bo  him.  The  flllcgations  in  the  complaint  do  not 
■how  former  adjudication,  but  exclude  the  idea  that  appellant  or 
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his  attorneys  appeared  to  the  proceeding.  Had  they  appeared, 
the  order  would  not  have  been  ex  parte:  Bigelow  on  Estoppel, 
27;  Kramer  v.  Matthews,  68  Ind.  172. 

Appellees  earnestly  insist  that  a  guardian  has  no  Hen  on  the 
ward's  estate  to  reimburse  him  for  reasonable  costs  and  expenses 
paid  or  incurred  in  managing  the  ward's  estate.  That  when  she 
became  of  age,  appellees  had  the  right  to  settle  said  cause  with 
her,  and  that,  having  done  so  while  the  same  was  pending  in 
this  court  on  appeal,  and  she  having  executed  a  release  of  said 
judgment,  appellant  must  look  to  her  for  reimbursement  for  his 
expenses,  costs,  and  attorneys'  fees  which  he  has  paid  or  is  liable 
for.  ♦ 

It  is  well-settled  law  that  a  trustee  has  an  equitable  right  to  be 
reimbursed  for  all  reasonable  expenses  properly  incurred  in  the 
execution  of  his  trust,  and  that  the  expenses  of  a  trustee  in  the 
execution  of  his  trust  are  a  lien  upon  the  estate,  and  he  will  not 
be  compelled  to  part  with  the  property  until  the  disbursements 
are  paid:  2  Perry  on  Trusts,  sees.  485,  907,  910;  2  Pomeroy's 
Equity  Jurisprudence,  sec.  1085;  2  Jones  on  Liens,  sees.  1175, 
1177;  Overton  on  Liens,  sees.  587,  589. 

A  guardian,  in  a  general  sense,  is  a  trustee:  1  Perry  on  Trusts, 
€ec.  1;  1  Pomeroy's  Equity  Jurisprudence,  sec.  157;  2  Pomeroy's 
Equity  Jurisprudence,  sees.  1088,  1097;  Field  on  Infants,  sec. 
132;  Overton  on  Liens,  sec.  584. 

'**®  Appellant,  in  the  prosecution  of  the  original  action,  paid 
expenses  and  costs  and  incurred  liability  for  attorneys'  fees,  and 
is  clearly  entitled  to  reimbursement  for  the  same,  so  far  as  tliey 
are  reasonable  and  proper,  out  of  the  judgment  recovered:  Field 
on  Infants,  sec.  153;  2  Jones  on  Liens,  sec.  1176. 

He  has  an  equitable  lien  on  the  same  for  his  reimbursement, 
of  which  appellees  and  Carrie  Curran  were  required  to  take  no- 
tice. This  is  not  an  action  to  enforce  the  lien  of  an  attorney  for 
fees,  but  to  reimburse  a  guardian  for  his  expenses  and  liabilities, 
incurred  in  the  prosecution  of  the  case,  out  of  the  judgment  re- 
covered; in  other  words,  out  of  the  fund.  Even  a  next  friend 
may  enforce  an  equitable  lien  under  like  circumstances:  2  Jones 
on  Liens,  sec.  1176;  Daniel  v.  Powell,  29  Ga.  730. 

It  is  not  material  whether  appellant  or  his  ward  held  the  legal 
title  to  the  judgment;  appellees  were  bound  to  know  that  appel- 
lant held  a  lien  on  the  fund  recovered,  which  he  could  cnf-irce 
for  his  protection.  "When  they  settled  with  the  ward,  it  was  sub- 
ject to  the  right  of  appellant  to  be  reimbursed  out  of  the  Judg- 
xi>eni    Nor  do  we  think  the  allegations  in  regard  to  fraud  im- 
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portant  Appellaat's  right  to  reimbursement  results  from  the 
plainest  principles  of  equity.  As  guardian,  he  recovered  tho 
judgment  incurred  and  paid  costs  and  other  expenses,  and,  there 
being  no  other  eatate  out  of  which  ho  can  be  paid,  he  may  resort 
to  the  judgment,  even  though  appellees  did  not  intend,  by  their 
settlement  with  his  daughter,  to  cheat  and  defniud  him.  Ap- 
pellant's right  to  be  reimbursed  and  to  enforce  an  equitable  lien 
is  tlie  same,  whether  he  is  personally  liable  for  attorne/?  fees,  or 
is  only  liable  in  his  fiduciary  capacity. 

It  is  true  that  if  he  had  other  funds  of  his  ward  in  his  hands 
sufficient  to  reimburse  him,  appellees  could  compel  *^**  him  to 
first  ^haust  such  funds:  1  Story's  Equity  Jurisprudence,  sec. 
G33,  and  notes. 

The  reasoning  in  Yelton  v.  Evansville  etc.  R.  R.  Co.,  134  Ind. 
414,  clearly  sustains  the  proposition  that  the  judgment  recov- 
ered in  this  case  is  chargeable  with  the  expense  of  collection,  in- 
cluding costs  of  guardiansliip  and  attorneys'  fees. 

Appellees  contend  "that  appellant  cannot  maintain  an  action 
against  his  ward,  after  she  becomes  of  age,  until  his  guardianship 
accounts  have  been  fully  settled  in  the  court  appoiatin:^  him, 
and  the  balance  found  due  to  and  awarded  him  by  said  coart: 
McT^ne  v.  Curran,  133  Mass.  531;  43  Am.  Rep.  535.  For  the 
appellant  to  maintain  Uiis  action  at  all  there  must:  1.  r>e  a  debt 
due  him  from  the  ward;  and  2.  The  debt  must  be  a  lien  on  the 
allegod  judgment,  not  only  as  against  the  ward,  but  also  as 
agjiinst  appellees." 

In  a  number  of  states,  including  Massachusetts,  when  the 
ward  becomes  of  age,  no  action  can  be  maintained  by  either 
again.9t  the  other,  until  an  accounting  is  had,  and  the  balance, 
either  way,  detennined  and  ordered  paid  over  by  the  court  in 
which  the  appointment  of  guardian  was  made.  If  there  is  a 
balance  due  the  ward,  he  may  tlien  sue  the  guardian  on  his  bond, 
or,  if  the  balance  is  due  the  guardian,  he  may  maintain  an  ac- 
tion therefor  against  his  former  ward:  Tyler  on  Infancy,  2GS, 
2r,9. 

lUit  such  is* not  the  law  in  this  state.  It  is  provided  by  stat- 
ute Uiat  when  tho  ward  arrives  at  the  age  of  twenty-one  yeAn, 
the  guardian  phall  fully  account,  and  pay  over,  to  the  proper 
person  all  the  e.-tate  of  the  ward  remaining  in  his  hands:  Rev. 
SUU.  1881,  sec.  2r)21;  Rev.  Stats.  1894,  sec.  2G85. 

It  has  been  uniformly  held  by  this  court  that  wheii  the  ward 
becomes  of  age,  he  has  the  right  to  sue  upon  the  '****  bond  of 
the   guardian,  without    any  accounting   and  without   demand: 
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Davis  V.  State,  68  Ind.  104;  Stumph  v.  Guardianship  of  PfeifTer, 
58  Ind.  472;  Stroup  v.  State,  70  Ind.  495;  Jones  v.  Jones,  91 
Ind.  378. 

In  such  action  on  the  bond,  an  accounting  may  he  had  and 
judgment  rendered  on  the  bond  for  the  amount  found  duo,  if 
anything. 

Under  these  authorities,  it  is  clear  that  appellant  was  not  re- 
quired to  first  have  an  accounting  in  the  Kipley  circuit  court 
before  he  could  maintain  this  action.  It  follows,  therefore,  that 
the  court  erred  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  overrule  the  demur- 
rer to  the  complaint. 

GUAEDIAN  AND  WAED— REIMBURSEMENT  OF  GUARDIAN. 

A  guardian  is  entitled  to  reimbursement  for  expenditures  incurred  in 
prosecuting  a  claim  for  his  ward:  McDowell  v.  Caldwell,  2  McCord  Eq. 
43;  16  Am.  Dec.  635;  Ramsay  v.  Joyce,  1  McMuU.  Eq.  236;  37  Am, 
Dec.  550. 
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HIGHWAYS— AN  OBSTRUCTION  of  the  easement  of  access 
need  not  always  be  upon  the  inuiiediate  front  of  the  lot  whose  owner 
is  affected.  If  the  obstruction,  thoiigh  remote,  renders  access  to  the 
lot  impossible,  or  impairs  it  in  a  substantial  manner  at  the  point 
where  it  abuts  upon  the  street,  tlie  property  right  of  the  owner  is 
invaded,  and  he  may  recover;  but  his  recovery  is  limited  to  injury 
different  in  kind,  and  not  simply  in  degree,  from  that  suffered  by  the 
community  in  general. 

HIGHWAYS— DAMAGES  FOR  OBSTRUCTION  OF  ACCESS. 
Mere  inconvenience  or  disadvantage,  so  long  as  an  obstruction  in  a 
street  or  highway  complained  of  does  not,  in  some  substantial  de- 
gree, impair  or  deprive  the  lotowuer  of  the  usual  and  ordinary 
means  of  access  to  his  property,  does  not  give  a  right  of  action. 

HIGHWAYS— DAMAGES  FOR  OBSTRUCTION  OF  ACCESS. 
Inconvenience  of  access,  arising  from  obstructions  in  the  side  of  the 
street  remote  from  the  property  obstructed,  is  damnum  absque  In- 
juria. 

HIGHWAYS.— EASEMENTS  OF  ACCESS  OF  LIGHT  AND 
OP  AIR  are  all  confined  to  the  street  in  front  of  the  lot.  When  a 
remote  obstruction  does  not  affect  these,  there  is  no  injury  In  a  legal 
sense,  and  though  access  to  property  is  rendered  more  inconvenient 
or  more  circuitous  by  such  obstruction,  yet  no  right  of  action  arises 
therefrom. 

HIGHWAYS  — OBSTRUCTION  TO  ACCESS  — DAMAGES.— 
Whether  one  whose  access  to  his  property  has  not  been  cut  off  by 
the  vacation  of  part  of  a  street  has  suffered  legal  injury  therefrom 
for  wl^ix-h  he  may  recover  is  a  question  of  law.  The  degree  of  Injury 
suffered  is  a  question  of  fact. 


344  Dantzeb  v.  Indianapolis  Union  Ry.  Co.     [Indiana, 

S.  C.  Claypool,  W.  A.  Ketcham,  J.  S.  Duncan,  C.  W.  Smith, 
A.  Seddensticker,  and  J.  W.  Claypool,  for  the  appellants. 

F.  Winter,  A.  Baker,  and  E.  Daniels,  for  the  appellee. 

«>*  HACKNEY,  J.  Formerly  the  appellee's  station  for  the 
reception  and  discharge  of  passengers  for  all  of  the  milwtiys  ***** 
entering  the  city  of  Indianapolis  was  bounded  on  the  north  by 
Louisiana  street,  on  the  east  by  Meridian  street,  on  the  south 
by  McNabb  street,  and  on  the  west  by  Illinois  street  McNabb 
street  extended  but  to  the  intersections  of  Meridian  and  Illinois 
streets.  One  square  south  of  McNabb  street,  and  parallel  with 
that  street,  was  and  is  South  street,  extending  east  and  west,  and 
connecting  with  numerous  streets  of  said  city  runnin:^  north  and  r 
south.  Between  McNabb  and  South  streets,  about  midway,  and[ 
on  the  west  side  of  Illinois  street,  were,  and  ever  since  have  been, 
the  lo^s  of  appellants,  upon  which  was  erected  and  maintained  a  I 
public  hotel.  At  that  time,  Illinois  street  extended  for  miles 
north  and  south  from  appellants'  property,  which  abutted  upon 
it,  and  was  free  to  public  travel  upon  its  surface,  excepting  as 
the  appellee's  railway  tracks  crossed  the  same.  Beneath  the  sur- 
face of  said  Illinois  street,  and  under  said  railway  tracks,  had 
been  constructed  and  used  a  tunnel  for  public  travel  between 
Georgia  street  (the  second  street  north  of  said  station)  and  said 
South  street. 

These  conditions  existing  in  June,  1886,  the  common  coun- 
cil of  said  city  vacated  that  part  of  Illinois  street  beginning  fifty 
feet  south  of  the  north  line  of  Louisiana  street  (the  first  street 
north  of  said  station)  and  extending  south  for  the  distance  of  two 
hundred  and  ten  feet,  and  also  vacated  a  portion  of  McNabb 
street;  that  is  to  say,  a  strip  thirty-five  feet  in  width  off  the  north 
pide  of  said  street  Soon  after  so  vacating  said  streets,  the  appel- 
lee tore  down  its  stationhouse  and  built  anew,  extending  its  car- 
pheds  and  buildings  over  that  part  of  Illinois  street  so  vacated, 
and  inclosing  that  part  of  said  street,  and  guarding  the  fonner 
north  line  of  McNabb  street  with  iron  fences,  and  along  the  va- 
cated portion  of  McNabb  fstreet,  to  within  one  foot  of  the  center 
of  said  street,  it  conptructed  a  grade  above  the  old  grade  of  the 
street,  and  placed  thereon  two  *****  railway  tracks.  The  north 
line  of  the  appellants'  property  is  ninety-six  feet  south  of  any  of 
the  obstructions  as  added  to  Illinois  street,  and  the  south  line 
thereof  is  one  hundred  and  fifty-six  feet  from  any  of  such  ob- 
stnictions. 

The  walls  guarding  the  southern  entrance  to  said  tunnel  oo- 
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cupy  such  part  of  Illinois  street  that  on  the  west  thereof  there  is 
a  street  bed  of  nineteen  feet  to  the  sidewalk  cnrb,  on  the  east  there 
is  a  street  bed  of  nineteen  feet  to  the  sidewalk  curb,  and  on  the 
north  there  is  a  street  bed  of  twenty-three  feet  between  the  cop- 
ing and  th'e  center  line  of  NcNabb  street,  thus  leaving  a  passage- 
way around  the  sides  and  ends  of  said  tunnel.  Since  so  closing 
Illinois  street,  the  premises  of  appellants  can  be  reached  from 
the  southern  part  of  the  city  by  the  same  streets  and  courses 
that  formerly  existed,  and  from  the  northern  part  of  the  city 
by  the  ways  which  existed  formerly,  excepting  by  the  surface  of 
Illinois  street  over  said  distance  of  two  hundred  and  ten  feet  so 
vacated,  and  excepting  that  part  of  McNabb  street  so  vacated. 
The  appellants'  property,  and  the  block  in  which  it  is  situated, 
are  aocessable  from  points  on  Illinois  street  north  of  the  union 
station  through  said  tunnel,  or  by  cross  streets  to  Meridian  street, 
thence  south  on  Meridian  street  to  McNabb  street,  or  South 
street,  and  thence  west  to  Illinois  street  south  of  the  vacated  por- 
tion thereof.  The  changes  occasioned  by  vacating  the  streets 
named  have  required  persons  who  might  desire  to  reach  the 
property  of  the  appellants  from  north  Illinois  Street,  or  in  pass- 
ing from  said  property  to  north  Illinois  street,  to  travel  the  more 
inconvenient  route  through  the  tunnel,  or  the  more  circuitous 
route  by  the  way  of  Meridian  and  McNabb  or  South  streets,  and 
in  traveling  McNabb  street  to  be  limited  to  the  south  sidewalk 
or  to  the  street  bed  narrowed  to  twenty-five  feet. 

The  appellants,  making  these  altered  conditions  the  basis  of 
their  claim  for  damages,  sued  the  appellee  in  the  ^^"^  circuit 
court,  and  alleged  a  depreciation  of  the  value  of  their  property 
and  property  rights  in  the  sum  of  thirty  thousand  dollars,  and 
that,  in  the  proceedings  for  said  vacation,  no  damages  had  been 
assessed  or  tendered. 

The  lower  court  sustained  a  demurrer  to  the  several  paragraphs 
of  complaint,  and  that  ruling  is  here  assigned  as  error. 

Under  the  bill  of  rights,  in  the  constitution  of  Indiana  (Eev. 
Stats.  1881,  sec.  57;  Rev.  Stats.  1894,  sec.  57),  which  guarantees 
that  "every  man,  for  injury  done  him  in  his  ...  .  property, 
....  shall  have  remedy  by  due  course  of  law,"  and  under  the 
common  law,  the  appellants  insist  upon  a  right  of  recovery. 
Though  the  obstructions  complained  of  are  remote  from  the  lines 
of  their  property,  and  do  not  encroach  upon  the  street  imme- 
diately in  front  of  their  property,  and  while  they  have  ways  of 
ingress  and  egress  to  and  from  their  building  and  lots  to  and 
from  the  same  directions  formerly  existing,  it  is  contended  that 
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the  appellants,  by  virtue  of  their  ownership  of  said  property, 
have  a  property  right  in  the  streets  at  the  points  of  obstruction; 
that  the  right  to  use  the  streets  for  access  to  their  building  and 
lots  is  a  property  right,  not  confined  to  the  immediate  front  of 
their  lots,  and  not  dependent  upon  an  ownership  of  the  fee  in 
the  street  in  front  of  or  remote  from  their  lots,  and  that  any  de- 
struction or  impairment  of  that  right  is  an  injury  for  which  they 
have  a  remedy. 

The  appellee  concedes  that  under  said  constitutional  guaranty, 
and  under  the  common  law,  even  in  the  absence  of  tliat  guaranty, 
there  is  a  remedy  for  an  injury  to  one's  property.  It  is  conceded, 
also,  that  the  appellants  held,  in  addition  to  their  property  in 
the  soil  of  their  lots,  a  property  right  in  the  street,  that  is  to  say, 
the  appendant  right  of  access,  or  easement  of  access,  in  front  of 
their  lots,  but  it  is  maintained  that  under  the  "^®  facts  in  this 
case,  no  legal  injury  exists,  no  property  right  of  the  appellants 
lias  been  invaded,  and,  if  any  injury  has  been  suffered,  it  is  dam- 
num absque  injuria. 

At  least  two  cases  in  this  state  have  defined  the  extent  of  that 
appendant  property  right  of  access. 

In  IIa}Tie8  v.  Thomas,  7  Ind.  38,  it  is  said:  "These  dedsions 
establish  the  principle,  that  besides  the  right  of  way  which  the 
public  has  of  passage  over  a  street,  in  a  town  or  city,  there  is  a 
private  right,  which  passes  to  the  purchaser  of  a  lot  upon  the 
street,  and  as  appurtenant  to  it,  which  he  holds  by  implied  cove- 
nant, that  the  street  in  front  of  his  lot  shall  forever  be  kept  open 
to  its  full  width." 

In  tlie  case  of  Tate  v.  Ohio  etc.  R.  R.  Co.,  7  Ind.  479,  the  court 
quotes  the  above  passa^'e  from  the  cnsc  of  Haynes  v.  Thomas,  7 
Ind.  38,  and  says,  in  application  of  the  principle  to  the  facts  of 
the  ca>e,  that  "tlie  person,  whether  natural  or  artificial,  causing 
tlie  obstruction,  is  liable  to  the  owners  of  the  adjoining  lots  for 
the  injury.  It  is  thus  carefully  limited  to  those  owning  lota 
fronting  on  Uie  street  at  the  point  of  obstruction.  That  is  the 
caae  made  in  the  record.  Such  owners  only  seem  to  sustain 
special  injury." 

These  ca.=e8,  and  probably  others  in  this  state,  hold  that  this 
proj)erty  right  cannot  be  taken  or  obstructed,  even  with  legis- 
lative sanction.  We  think  we  may  safely  assert,  however,  that 
the  obstruction  of  the  easement  of  access  need  not  always  be 
upon  the  immediate  front  of  the  lot  whose  owner  is  affected, 
but  that  if  the  obstruction,  though  remote,  renders  access  to 
•uch  lot  impoesible,  or  impairs  it  in  a  substantial  manner  at  the 
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point  where  it  atuts  upon  the  street,  the  property  right  of  the 
lotowner  is  invaded,  and  he  may  recover.  To  illustrate  this  prop- 
osition: If  a  street  were  fully  ohstructed  on  either  side  of  one's 
lot,  so  that  the  Lines  of  the  lot  ^^^  could  not  be  reached,  access 
would  he  denied  to  the  lotowner,  though  the  street  in  front  of  his 
lot  had  upon  it  no  obstructions.  The  property  rights  of  the  lot- 
owner  as  against  the  public  are  coterminous  with  the  lines  of  his 
lot,  but  that  property  right  may  be  obstructed  and  its  uses  defeat- 
ed, by  cutting  off  ingress  and  egress  to  and  from  such  lines  from 
points  upon  the  street  beyond  such  lines.  In  such  case  there  should 
be,  and  is, a  remedy.  This  conclusionis  held  in  thecase  of  Pennsyl- 
vania Co.  V.  Stanley,  10  Ind.  App.  421,  where  the  remote  obstruc- 
tion of  an  alley  created  a  cul  de  sac,  which  it  was  necessary  to 
enter  to  gain  access  to  the  plaintiff's  abutting  lot,  but  from  which 
there  was  no  exit.  The  holding  of  the  case  cited  finds  support 
from  the  rule,  as  to  the  character  of  interest  of  the  lotowner  in 
the  street,  as  stated  in  Indiana  etc.  Ry.  Co.  v.  Eberle,  110  Ind. 
542;  59  Am.  Rep.  225;  and  see  Buhl  v.  Fort  etc.  Co.,  98  Mich. 
596  (608).  Indianapolis  v.  Kingsbury,  101  Ind.  200,  61  Am. 
Rep.  749,  is  cited  by  appellants  as  enlarging  the  property  rights 
of  a  lotowner  in  the  street  beyond  that  stated  by  us,  and  as  carry- 
ing it  throughout  the  length  of  the  street.  In  that  case,  it  was 
held  that  one  who  dedicates  a  street,  as  part  of  an  addition  to  a 
city,  and  sells  a  lot  with  reference  to  such  street,  his  grantee 
takes,  by  implied  grant,  such  an  interest  in  the  street  so  dedicated 
as  that  said  grantor  could  not  vacate  the  street  and  thereby  de- 
feat that  implied  grant.  No  question  is  there  made  as  to  the 
rights  of  the  public  in  such  street,  nor  as  to  municipal  control 
as  against  such  grantee.  The  importance  of  a  distinction  be- 
tween the  two  cases  is  manifest,  when  we  suggest  that  the  appel- 
lants could  not  be  reasonably  held  to  possess  property  rights  in 
Illinois  street  three  miles  north  of  the  union  station,  the  obstruc- 
tion of  which  would  entitle  them  to  damages,  nor  could  it  be  said 
that  ®^**  they  might  defeat,  at  that  distant  point,  the  construc- 
tion of  a  viaduct,  a  tunnel,  or  an  elevated  railway,  as  an  impair- 
ment of  their  easement. 

There  is,  however,  this  limitation  upon  every  right  of  action  of 
this  class,  that  the  plaintiff  must  suffer  an  injury  different  in 
kind,  and  not  simply  in  degree,  from  that  suffered  by  the  commu- 
nity in  general:  Decker  v.  Evansville  etc.  Ry.  Co.,  133  Ind.  493; 
Fossion  V.  Landr}',  123  Ind.  136;  Indiana  etc.  Ry.  Co.  v.  Eberle, 
110  Ind.  542;  59  Am.  Rep.  225;  Terre  Haute  etc.  R.  R.  Co.  v. 
Bissell,  108  Ind.  113;  Sohn  v.  Cambern,  106  Ind.  302;  Dwenger 
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V.  Chicago  etc.  Ry.  Co.,  98  Ind.  153;  Pennsylvania  Co.  v.  Stan- 
ley, 10  Ind.  App.  421. 

This  rule,  with  a  definition  of  the  phrase,  "community  in 
general,'*  was  recently  stated  by  this  court  in  the  case  of  Decker 
V.  Eransville  etc.  Ry.  Co.,  133  Ind.  493,  as  follows:  "Whether  a 
lotowner  abutting  upon  a  street  may  maintain  a  common-law  ac- 
tion, where  a  structure  in  the  street  imposes  no  new  burden  on 
the  soil  owned  by  him,  depends  upon  whether  or  not  the  occu- 
pation of  the  street  with  such  structure  results  in  damage  to  his 
property  peculiar  and  different  in  kind  from  that  which  is  suf- 
fered by  the  community  in  general The  community  in 

general  does  not  mean  those  who  use  the  street,  and  yet  reside  at 
such  a  distance  from  the  railroad,  if  such  be  the  obstruction  of 
which  complaint  is  made,  as  to  suffer  none  of  the  annoyances 
incident  to  its  construction  and  operation,  but  it  means  those  who 
reside  in  the  immediate  vicinity  of  the  railroad,  and  are  subject 
to  the  inconveniences  incident  to  such  a  structure.  The  location 
and  operation  of  a  railroad  upon  a  public  highway  may  occasion 
incidental  inconvenience  to  an  abutting  landowner,  but  until 
it  cuts  off  or  materially  interrupts  his  means  of  access  to  his 
property,  or  imposes  some  additional  burden  on  his  soil,  his  in- 
jury is  the  •**  same  in  kind  as  the  community  in  general.  In- 
juries which  result  from  the  careful  construction  and  operation 
of  a  railroad  on  the  land  of  another  are  common  to  all  those  whose 
lands  are  in  close  proximity  to  such  road,  and  for  such  injuries 
there  can  be  no  recovery,  in  the  absence  of  a  statute  entitling  the 
owner  to  maintain  such  action:  Grand  Rapids  etc.  Ry.  Co.  v 
Heisel,  38  Mich.  62;  31  Am.  Rep.  306;  Chicago  v.  Union  Bldg. 
Assn.,  102  111.  379;  40  Am.  Rep.  598;  Rigney  v.  Chicago,  102  111. 
64;  Indiana  etc.  Ry.  Co.  v.  Eberle,  110  Ind.  542;  59  Am.  Rep. 
225." 

The  same  statement  of  the  rule  and  the  same  definition  were 
given  by  the  late  Judge  Mitchell,  of  this  court,  in  Indiana  etc. 
Ry.  Co.  v.  Eberle,  110  Ind.  542;  59  Am.  Rep.  225. 

The  reason  of  the  rule  was  stated  in  Fossion  v.  Landry,  123 
Ind.  136,  by  a  quotation  from  Blackstone's  Commentaries,  Ixjok 
3,  page  219.  to  the  effect  that  only  private  ways  have  private 
romedies,  while  public  ways  are  the  subjects  of  indictment  only, 
and  that  specinl  injury  not  suffered  in  common  with  the  public 
must  appear  before  private  remedy  may  be  employed. 

The  inquiry  arisos,  upon  the  facta  and  the  rules  of  law  aa 
stated,  Did  the  appellants  sustain  an  injury,  substantially  impair- 
ing or  destroying  access  to  their  lots  and  building,  from  the 


Dec.  1894.]     Dantzer  v.  Indianapolis  Union  Ry.  Co.  349 

remote  obstructions  of  Illinois  and  McNabb  streets?  If  this 
inquiry  were  confined  to  McNabb  street,  and  if  the  property  of 
the  appellants  were  upon  the  south  side  of  that  street,  the  deci- 
sions  in  this  state  would  require  us  to  answer  this  inquiry  in  the 
negative:  Dwenger  v.  Chicago  etc.  Ey.  Co.,  98  Ind.  163;  Terre 
Haute  etc.  R.  R.  Co.  v.  Bissell,  108  Ind.  113;  Indiana  etc.  Ry. 
Co.  V.  Eberle,  110  Ind.  541;  59  Am.  Rep.  225;  Decker  v.  Evans- 
ville  etc.  Ry.  Co.,  133  Ind.  493. 

In  Indiana  etc.  Ry.  Co.  v.  Eberle,  110  Ind.  541,  59  Am.  Rep. 
225,  the  facts  were  as  above  supposed,  and,  after  a  full  considera- 
tion of  the  question  and  of  many  authorities,  it  was  held  that 
in  the  location  and  ®^^  proper  operation  of  a  railroad  upon  that 
side  of  the  highway  remote  from  the  plaintiff's  lot,  there  was  no 
material  interruption  of  the  plaintiff's  means  of  aocess;  that  "his 
injury  and  damages,  while  different  in  degree,  are  the  same  in 
kind  as  are  those  of  the  community  at  large";  and  it  is  said:  "All 
that  is  found  is,  that  the  obstruction  forces  the  travel  over  the 
highway  nearer  his  lot,  and  makes  access  thereto  more  difficult 
and  inconvenient.  That,  however,  does  not  show  that  the  erec- 
tion of  the  embankment  presents  any  substantial  interference 
with  his  right  of  access  over  the  highway  as  it  was  previously 
enjoyed  and  used,  nor  does  it  show  any  inconvenience  of  a  kind 
different  from  that  to  which  the  community  at  large  is  subjected. 
The  highway  may  be  more  difficult  and  inconvenient  of  passage 
at  that  point  by  all  who  use  it,  precisely  as  it  is  inconvenient  as 
a  means  of  access  to  the  plaintiff's  lot.  That  the  plaintiff,  on 
account  of  the  proximity  of  his  residence,  and  because  he  uses 
the  highway  more  frequently,  may  suffer  inconvenience  greater 
in  degree  than  others,  may  be  conceded Mere  inconven- 
ience or  disadvantage,  so  long  as  the  obstruction  complained  of 
does  not,  in  some  substantial  degree,  impair  or  deprive  the  plain- 
tiff of  the  usual  and  ordinary  means  of  aocess  to  his  property, 
cannot  give  a  right  of  action:  Cummins  v.  Seymour,  79  Ind.  491; 
41  Am.  Rep.  618;  Powell  v.  Bunger,  91  Ind.  64;  Lansing  v. 
Smith,  8  Cow.  146." 

In  Terre  Haute  etc.  R.  R.  Co.  v.  Bissell,  108  Ind.  113,  a  case 
like  that  above  supposed  with  reference  to  McISTabb  street,  it  was 
eaid:  "In  the  absence  of  any  showing  that  the  tracks  of  the  ap- 
pellant's railroad  were  located,  constructed,  and  used  on  and  over 
that  part  of  First  street  of  which  the  appellee  claimed  to  be  the 
owner  in  fee,  the  grievances  whereof  he  complained,  caused  or 
occasioned  by  the  occupation  ®**  and  use  of  First  street  for  rail- 
road purposes,  were  such  incidental  injuries  merely  as  he  sus- 
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tained  in  common  with  the  public,  and  not  different  in  degree 
or  character  from  those  sustained  by  the  public  generally.  For 
such  injuries  appellee  cannot  maintain  an  action  against  the 
appellant:  McCowan  y.  Whitesides,  31  Ind.  235;  Cummins  t. 
Se}Tnour,  79  Ind.  491;  41  Am.  Rep.  618;  Matlock  v.  Hawkins, 
92'lnd.  225;  Dwenger  v.  Chicago  etc.  Ry.  Co.,  98  Ind.  153." 

It  will  be  observed  that  in  the  cases  cited  the  rule  was  extended, 
not  only  to  the  maintenance  of  an  obstruction,  but  also  to  the 
not  unlawful  operation  of  a  railway,  while,  in  the  present 
case,  there  is  no  allegation  of  improper  operation  of  the  rail- 
ways, and  the  rule  applies  to  the  appellants  with  additional 
force,  when  it  is  remembered  that  their  lots  and  building  do  not 
abut  upon  McXabb  street,  and  they  are  only  affected  by  an  incon- 
venience in  traveling  to  and  from  their  premises,  an  inconven- 
ience suffered  alike  by  all  of  the  community. 

By  the  cases  cited,  the  rule  that  added  inconvenience  from 
such  obstnictions  in  the  street,  upon  the  side  of  the  center  line 
of  the  street  remote  from  the  property  and  not  upon  the  property 
owner's  fee,  is  damnum  abeque  injuria,  has  become  so  firmly  set- 
tled in  this  state  that  only  legislative  action  can  disturb  it.  It 
is,  therefore,  unnecessary  to  inquire  as  to  the  rule  in  other  states 
or  in  England,  as  we  are  asked  to  do. 

The  rules  so  found,  in  the  absence  of  direct  authority  upon  the 
question,  would  lead  with  unerring  certainty  to  a  decision  of 
the  remaining  question,  namely,  the  effect  of  the  obstruction  upon 
Illinois  street.  The  easements  of  access,  of  light,  and  of  air, 
are  all  confined  to  the  street  in  front  of  the  lot,  and  when  it  is 
ascertained  that  a  remote  obstruction  does  not  affect  these,  there 
is  no  injury,  in  a  legal  sense,  any  more  than  in  the  cases  above 
stated  "*■*  of  obstructions  in  front  of  the  lot,  and  when  it  is 
established  that  a  mere  inconvenience  of  access,  or  a  more  cir- 
cuitous route  of  access,  does  not  constitute  legal  injury,  no  right 
of  action  exists. 

But  we  need  not  stop  with  the  application  of  our  own  cases 
rince  the  direct  question  hae  been  decided  against  the  contention 
of  the  appellants  in  nnmerous  cases  from  other  states,  involving 
like  obstnictions  and  like  injury,  and  where  all  of  the  contentions 
made  in  this  case  were  denied:  Buhl  v.  Fort  Street,  98  Mich.  596; 
Stanwood  v.  Maiden,  157  Mass.  17;  McGee's  Appeal,  114  Pa.  St 
470;  F.a«t  St.  Ivouis  v.  O'Fl^-nn.  119  111.  200;  59  Am.  Rep.  795; 
Parker  v.  Catholic  Bishop  of  Chicago.  34  N.  E.  Rep.  473;  Glas- 
gow T.  St.  Ix)niR,  107  Mo.  198:  Smith  v.  Boston,  7  Cush.  264; 
\\Tiit«ett  ▼.  Union  Depot  etc.  Co.,  10  Col.  243;  Houck  r.  Wach- 
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ter,  34  Md.  265;  6  Am.  Eep.  332;  Polack  v.  Trustees,  48  Cal. 
490;  Gerhard  v.  Seekonk  Eiver  etc.  Commrs.,  15  R.  I.  334;  Kings 
County  etc.  Co.  v.  Stevens,  101  N.  Y.  411;  Coster  v.  Mayor,  43 
N.  Y.  399;  Barr  v.  Oskaloosa,  45  Iowa,  275;  Heller  v.  Atchison 
etc.  E.  E.  Co.,  28  Kan.  625. 

The  last  of  these  decisions  is  by  Mr.  Justice  Brewer,  and  is  per- 
fectly clear  in  maintaining  the  proposition  that  one  whose  access 
is  not  cut  off,  and  whose  property  rights,  in  the  immediate  front 
of  his  lot,  are  not  invaded,  and  who  suffers  only  from  the  loss 
of  convemience  of  access,  which  of  itself  may  'turn  the  tide  of 
travel  from  his  premises,  occasions  loss  of  business  and  deprecia- 
tion in  value  of  property,  sustains  damage  of  the  same  kind, 
but  in  greater  degree,  than  that  sustained  by  the  public  gen- 
erally. 

We  have  not  endeavored  to  collect  all  of  the  cases  holding  this 
view,  but  have  included,  as  will  be  observed,  the  decisions  of 
many  states.  We  concede  that  the  holding  of  some  of  the  courts 
of  this  country  are  not  in  harmony  ^^^  with  this,  the  great 
weight  of  authority,  and  it  would  seem  that  the  English  rule, 
urged  by  appellant's  learned  counsel,  cannot  be  reconciled  with 
the  current  of  authority  in  this  country,  but  that  rule  haa 
met  with  frequent  criticisms  in  the  cases  we  have  cited,  and  is  in 
some  Justified  under  acts  of  parliament. 

However,  we  are  constrained  to  hold  with  the  best  American 
authority,  even  if  the  conflict  with  the  English  rule  were  sharply 
drawn  and  free  from  distinctions. 

There  is  in  this  country  a  line  of  holdings  which  is  sometimes 
thought  to  conflict  with  what  we  have  said  to  be  the  current  of 
authority,  namely,  those  cases  which  include  the  holding  of  lia- 
bility for  obstructions  by  elevated  railways.  These,  however, 
should  be  distinguished  as  not  having  relation  to  access,  but  to 
the  easement  of  light  and  air,  and  as  encroaching  upon  the  im- 
mediate lot  front. 

All  of  the  cases  we  have  cited,  to  the  question  now  under 
consideration,  involved  the  vacation  of  one  or  more  of  several 
avenues  of  access,  and  left  other  avenues  which  required  a  more 
circuitous  course  in  reaching  the  property  of  the  plaintiff.  In 
several  of  the  cases,  provisions  of  the  state  constitutions  and  stat- 
utes, reserving  damages  for  the  taking  of  or  injury  to  property, 
were  considered  as  not  allowing  damages,  where  the  injury  was 
of  the  character  suffered  by  the  community  in  general.  In  some 
of  the  cases,  it  is  urged,  as  it  has  been  in  this  case,  that,  if  in- 
stead of  vacating  the  street  the  proceeding  had  been  to  establish 
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a  street,  the  appellants  would  have  heen  suhject  to  assessment 
for  benefits  therefrom,  and  for  that  reason  they  would  be  enti- 
tled to  damages.  It  was  held  not  to  affect  the  question:  Buhl 
V.  Fort  Street,  98  Mich.  59G;  Stanwood  v.  Maiden,  157  Mass.  17; 
East  St.  Louis  v.  O'Fljiin,  119  111.  200;  59  Am.  Rep.  795;  Kean 
V.  «»«  Elizabeth,  54  N.  J.  L.  462;  Chicago  v.  Union  Bldg. 
Assn.,  102  111.  379;  40  Am.  Rep.  598. 

In  the  case  of  Kean  v.  Elizabeth,  54  N.  J.  L.  462,  it  was  said 
in  this  connection:  "It  is  assumed  by  counsel  for  prosecutrix, 
that  because  the  prosecutrix  was  assessed  for  a  benefit  resulting 
from  the  opening  of  this  street  peculiar  to  herself,  that  she  got  a 
vested  right  in  the  continued  existence  of  the  street,  of  which  she 
could  not  be  stripped  without  compensation.  But  tliis,  I  think, 
is  more  plausible  than  substantial.  While  the  right  she  got  may 
have  been  of  peculiar  benefit  to  her  property,  yet  it  was  a  right 
which  she  shared  with  the  public.  The  privilege  of  using  the 
street  was  shared  by  each  member  of  the  community.  It  may  not 
have  been  of  the  same  value  to  each  member  of  the  community, 
but  the  right  to  use  the  street  was  in  each  citizen  the  same.  It 
was  exclusively  a  public  right,  put  under  the  control  of  the  rep- 
resentatives of  the  public.  It  was  subject  to  alteration  or  aboli- 
tion when,  in  the  judgment  of  those  to  whom  the  public  interests 
were  confided,  those  interests  demanded  such  action.  The  as- 
sessment of  benefits  is  presumed  to  be  based  upon  the  recognized 
power  of  the  state  and  its  agencies  to  modify  or  destroy  the 
improvement." 

It  has  been  suggested  by  counsel  for  the  appellant  that  the 
question,  as  to  whether  there  has  been  an  injury,  is  one  for  the 
jury  under  proper  instructions.  The  qu(^tion  has,  \vith  but  few, 
if  any,  exceptions,  arisen  upon  demurrer  to  the  petition,  as  it  does 
in  this  case.  A  statement  of  the  facts,  submitted  and  tested  by 
the  rules  of  pleading  and  principles  of  law,  which  otherwise 
would  be  given  es  charges  to  the  jury,  constitutes  the  case 
and  calls  for  judicial  determination  as  a  question  of  law.  As  to 
whether  one  whose  access  was  not  cut  off  by  the  vacation  of  a  part 
of  a  street  may  recover  has  been  expressly  held  to  be  a  question  of 
law:  East  St.  «»^  Louis  v.  O'Flynn,  li9  111.  200;  59  Am.  Rep. 
795;  Stanwood  v.  Maiden,  157  Mass.  17. 

It  should  be  conceded,  of  course,  that  if  legal  injury  is 
pleaded,  the  degree  of  that  injury,  in  ascertaining  the  amount  of 
recovery,  may  be  submitted  to  the  jury,  but  as  to  whether  a  legal 
injury  is  pleaded  ie  a  question  of  law  for  the  court. 

In  the  absence  of  authority  from  other  states  there  could  be  no 
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escape  from  the  conclusion  that  our  court  has  gone  so  far  in  the 
direction  we  have  shown  as  to  deny  a  recovery  by  the  appellants. 
They  have  ample  means  of  access  to  their  property,  and  the 
vacations  complained  of  do  not  affect  the  access  to  their  lot  front, 
but  are  remote  from  it.  If  they  have  suffered  in  the  deprecia- 
tion of  the  value  of  their  property  by  the  inconvenience  of  the 
public  travel  to  reach  it,  or  of  the  appellants  to  reach  other  parts 
of  the  city,  that  inconvenience  is  suffered  alike  by  all  who  may 
desire  to  go  to  the  appellant's  property,  or  from  that  property 
to  other  parts  of  the  city.  It  is,  therefore,  an  injury  suffered  in 
common  by  the  appellants  and  the  public  in  general,  though 
the  degree  of  appellant's  injury  may  be,  and  probably  is,  the 
greater. 

We  conclude  that  the  circuit  court  did  not  err  in  sustaining 
the  appellee's  demurrer  to  the  complaint,  and  the  judgment  is  af- 
firmed. 

HIGHWAYS-OBSTRUCTION  OF  ACCESS  TO.— The  owner  of  a 
lot  fronting  on  a  street,  though  he  has  no  title  in  any  part  of  the  lands 
upon  which  such  street  is  located,  may  sustain  an  action  to  recover 
damages  resulting  to  him  from  an  obstruction  of  the  street,  impairing, 
in  a  substantial  degree,  the  light  or  accessibilitv of  his  premises:  Aber- 
droth  V.  Manhattan  Ry.  Co.,  122  N.  Y.  1;  19  Am.  St.  Rep.  461;  Long- 
mont  V.  Parker,  14  Col.  386;  20  Am.  St.  Rep.  277,  and  note.  If  dam- 
ages are  occasioned  an  abutting  owner  by  an  improvement  made  by  a 
municipality  in  the  street  in  front  of  his  property,  whereby  ingress  and 
egress  to  the  premises  are  injuriously  affected,  this  is  a  kind  of  injury, 
not  common  to  the  general  public,  for  which  the  city  is  liable:  Pueblo 
▼.  Strait,  20  Col.  13;  46  Am.  St.  Rep.  273, and  note;  Selden v.  Jackson- 
Tille,  28  Fla.  558;  29  Am.  St.  Rep.  278,  and  note. 
Ax.  Be  £d..  Vol..  L.—  a 
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ScHEOEDEB  V.  Flint  &  Pere  Marquette  R  R,  Co. 

[103  Michigan,  213.] 
RAILROADS.— A  FOREMAN  OF  A  GANG  OF  MEN  em- 
ployed by  a  railroad  company  In  unloading  dirt  from  cars,  who  is 
under  the  immediate  and  direct  control  of  a  division  roadmaster,  is 
only  a  fellow-servant  with  each  of  the  other  members  of  the  gang, 
whether  be  ia  authorized  to  hire  and  discharge  or  not.  Therefore, 
none  of  them  can  recover  of  the  common  master  for  the  foreman's 
negligence. 

Hanchett,  Stark  &  Hanchett,  for  the  appellant 

Northup  &  O'Donnell,  and  J.  A.  Muir,  for  the  appellee. 

*»*  GRANT,  J.  The  liability  of  the  defendant,  the  Flint  & 
Pere  Marquette  Railroad  Company,  under  the  instructions  of  the 
court,  depends  upon  the  position  occupied  by  Mehalski,  the  boss 
or  foreman  of  a  gang  of  ten  men,  who  were  occupied  in  unload- 
ing and  leveling  the  dirt  hauled  upon  ita  premises  by  the  de- 
fendant, the  Chicago  &  Grand  Trunk  Railway  Company.  The 
sole  negligence  alleged  as  ground  for  recovery  against  the  Flint 
&  Pere  Marquette  road  is  that  Mehalski  failed  to  give  notice  to 
his  coemployCa  that  the  train  was  about  to  move.  Before  dis- 
fu.ssing  this  question,  I  desire  to  state  that,  in  my  judgment, 
this  accident  could  not  possibly  have  happened,  without  the  neg- 
ligence of  the  plaintiff  himself,  if  the  trainmen  of  the  Chicago 
&  Grand  Trunk  road  had  performed  their  duty.  It  was  estab- 
lished bcjrond  controversy,  by  the  testimony  of  witnesses  and  by 
the  rules  of  the  company,  that  it  was  the  duty  of  the  trainmen 
to  give  warning  of  the  moving  of  the  train,  and  bo  see  that  both 
the  "track  and  the  train  were  clear,"  and  that  it  was  the  dutj 
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of  the  rear  brakeman  io  be  in  his  place  on  the  rear  car  when  the 
train  moved.  The  case  against  the  Grand  Trunk  company  was 
withdrawn  by  the  plaintiff  before  it  was  submitted  to  the  jury, 
and  he  was  permitted  to  recover  on  the  ground  of  the  negli- 
gence of  the  Flint  &  Pere  Marquette  company. 

If  Mehalski  was  not  the  defendant's  alter  ego,  then  it  is  not 
liable.  He  occupied  the  usual  position  of  boss  or  foreman  of 
a  gang  of  men.  His  duties  were  no  other,  or  different,  or  greater, 
than  those  of  the  foreman  of  the  ordinary  section  gang  upon  a 
railroad.  In  all  such  cases,  some  one  of  the  men  employed  must 
be  invested  with  authority  to  direct  the  work.  He  kept  the 
time,  counted  the  number  of  cars,  diredted  the  men  where  and 
how  to  work,  ^^^  saw  that  they  did  their  work  properly,  directed 
the  place  where  the  train  should  stop  for  unloading,  notified  the 
men  when  to  cease  leveling  and  go  to  unloading,  and  then 
assisted  in  doing  the  work.  He  was  under  the  immediate  and 
direct  control  of  Mr.  Cole,  a  higher  official  of  the  defendant,  who 
was  often  present,  sometimes  daily,  superintending  and  direct- 
ing the  work.  I  do  not  think  there  was  any  legitimate  evidence 
tending  to  show  that  he  was  invested  with  authority  to  hire  and 
discharge  men.  He  certainly  had  not  done  it  before  the  acci- 
dent, and  was  not  given  express  authority  until  long  afterward. 
But  whether  ho  did  or  did  not  have  such  authority  I  consider 
of  little  consequence.  The  power  to  hire  and  discharge  is  not 
conclusive,  and  is,  in  many  cases,  of  little  moment.  Too  much 
prominence  has  ofton  been  given  to  this  authority.  One  may 
possess  it  and  still  not  be  the  alter  ego,  or  he  may  not  possess  it 
and  still  be  the  alter  ego. 

The  doctrine  of  nonliability  for  the  negligence  of  a  fellow- 
servant  is  so  firmly  established,  and  has  been  so  frequently 
affirmed,  in  this  state,  that  I  deem  it  unnecessary  to  cite  the 
authorities.  The  difiiculty  has  always  been  in  determining 
whether  the  servant  whose  negligence  caused  the  injury  was, 
under  the  facts  of  each  case,  the  alter  ego  or  a  fellow-servant. 
The  perplexity  and  difficulty  of  the  question  have  been  recog- 
nized in  the  decisions  of  this  court,  and  it  is  quite  possible  that 
there  may  be  some  difficulty  in  harmonizing  them  all;  but  the 
rule  recognized  in  nearly  if  not  all  of  them  is  thus  stated  by 
McKinney  on  Fellow-Servants,  section  23: 

"The  true  test,  it  is  believed,  whether  an  employ^  occupies 
the  position  of  a  fellow-servant  to  another  employ^,  or  is  the 
representative  of  the  master,  is  to  be  found,  not  from  the  grade 
or  rank  of  the  offending  or  injured  servant,  but  it  is  to  be  deter- 
mined by  the  character  of  the  act  being  performed  by  the  offend- 
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ing  servant,  by  which  another  employ^  is  injured;  or,  in  other 
words,  **®  whether  the  person  whose  status  is  in  question  ia 
charged  with  the  performance  of  a  duty  which  properly  belongs 
to  the  master." 

This  principle  is  so  exhaustively  and  carefully  discussed  by 
my  Brother  Hooker  in  Beesley  v.  Wheeler,  103  ^lich.  196,  that 
further  discussion  here  is  unnecessary.  The  authorities  are  there 
cited  and  commented  on.  I  concur  in  his  reasoning  and  the 
conclusions  reached. 

One  of  the  principal  cases  relied  upon  by  the  plaintiff  is  Har- 
rison V.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep. 
180.  In  that  case,  my  Brother  Long,  speaking  for  the  court, 
expressly  recognized  this  rule  in  the  following  language:  *Tt 
is  not  to  be  determined  solely  from  the  grade  or  rank  of  the 
offending  or  injured  servant,  but  it  is  to  be  determined  by  the 
character  of  the  act  being  performed  by  the  offending  servant. 
If  it  is  an  act  that  the  law  imposes  the  duty  upon  the  part  of  the 
master  to  perform,  then  the  offending  employfi  is  not  a  fellow- 
servant,  but  a  superior  or  agent,  for  whose  acts  the  master  is 
held  liable.  Again,  if  the  master  has  delegated  to  a  servant  or 
employ^  the  care  and  management  of  the  entire  business,  or  a 
distinct  department  of  it,  the  situation  bedng  such  that  the 
superior  servant  is  charged  with  the  performance  of  duties 
towards  the  inferior  servant  which  the  law  imj>oses  upon  the 
master,  then  such  superior  servant  stands  in  the  place  of  the 
master,  and  the  rule  of  respondeat  superior  applies." 

To  hold  Mehalski  the  alter  ego  would  result,  in  my  judgment, 
in  the  virtual  abrogation  of  the  rule.  It  would  establish  the 
doctrine  that  where  a  farmer  employs  a  competent  ditcher  to 
construct  a  drain  upon  his  farm,  or  a  foreman  to  harvest  his 
crops,  or  a  carpenter  to  build  him  a  barn  or  other  building,  he 
is  responsible  for  their  negligent  acts,  notwithstanding  that  he 
has  employed  competent  men  and  furnished  proper  tools,  mate- 
rial, and  machinery;  and  that  every  foreman  in  a  manufacturing 
plant,  and  every  boss  of  a  railroad  gang,  is  a  vice-principal.  It 
would  result  in  overruling  the  following  cases:  **^  Quincy  Min. 
Co.  Y.  Kibts,  42  Mich.  34;  Hoar  v.  Merritt,  62  Mich.  386;  Peter- 
ion  V.  Chicago  ertc.  Ry.  Co.,  67  Mich.  102;  11  Am.  St.  Rep.  564; 
Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271;  18  Am.  St.  Rep.  441; 
and  the  many  other  cases  in  which  this  rule  has  been  recognized 
and  affirmed. 

Plaintiff  relics  upon  the  following  authorities  to  support  hia 
right  of  recovery:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich- 
409;  19  Am.  St.  Rep.  180;  Ryan  y.  Bagaley,  60  Mich.  179;  45 
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Am.  Rep.  35;  Erickson  v.  Milwaukee  etc.  Ry.  Co.,  83  Mich.  281; 
93  Mich.  414;  Shmnway  v.  Walworth  etc.  Mfg.  Co.,  98  Mich.  411; 
Hunn  V.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513. 

In  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am. 
St.  Rep.  180,  which,  as  already  shown,  approves  the  rule  as  above 
stated,  a  division  superintendent,  who  had  the  entire  charge  and 
control  of  a  division  of  the  road  one  hundred  and  fifty  miles  in 
length,  was  held  to  be  the  alter  ego. 

In  Ryan  v.  Bagaley,  50  Mich.  179,  45  Am.  Rep.  35,  the  de- 
fendant, the  owner  of  the  mine,  lived  in  another  state,  and  the 
entire  management,  control,  and  conduct  of  the  mine  in  its 
operation  was  delegated  to  the  mining  captain.  That  case  was 
tried  before  the  writer  of  this  opinion  as  the  circuit  judge,  and 
the  charge  to  the  jury  upon  this  point  was  as  follows:  "It  appears 
from  the  testimony  that, he  had  the  entire  charge  and  control 
of  the  underground  work,  and  all  the  work  generally,  of  the  mine, 
and  that  he  employed  and  discharged  men.  Now,  I  charge 
you  that  Captain  Whitesides,  if  he  had  this  power  delegated  to 
him  to  manage  'and  control  the  mine,  negligence  on  his  part 
would  be  the  negligence  of  the  owners  or  managers  of  the  mine. 
So,  if  he  directed  the  hoisting  of  this  pipe,  and  the  act  alone  of 
hoisting  it  was  negligence,  then  the  owners  of  the  mine  would  be 
liable.  If  he  did  not  direct  how  it  should  be  done,  but  simply 
instructed  Mr.  Tyler  to  hoist  the  pipe,  and  Tyler,  in  his  trying  it, 
did  it  negligently  and  carelessly,  that  would  not  be  the  act  of  the 
defendants  or  Mr.  Whitesides." 

In  Shumway  v.  "Walworth  etc.  Mfg.  Co.,  98  Mich.  411,  it  was 
conceded  by  the  defendant  that  the  relations  of  the  agent  to  the 
defendant  were  such  that  he  might  in  law,  for  some  purposes, 
^^®  be  regarded  as  the  representative  of  the  master,  but  it  was 
insisted  that  in  the  particular  act  of  starting  the  machine  he  was 
acting  as  a  fellow-servant.  The  officer  of  the  defendant  had  the 
entire  charge  of  the  factory,  as  well  as  the  employment  and  dis- 
charge of  men.  This  was  evidently  a  case  of  the  delegation  of 
the  entire  control  to  the  agent,  who  was  held  to  be  a  vice-princi- 
pal. 

In  Erickson  v.  Milwaukee  etc.  Ry.  Co.,  83  Mich.  281,  93  Mich. 
414,  stress  was  laid  upon  the  fact  that  the  foreman,  Moleski, 
who  had  full  charge  of  the  gravel  train,  and  complete  control 
•over  employes  working  under  him,  with  full  power  to  hire  all 
laborers  and  to  discharge  them,  and  to  whom  alone  complaint 
could  be  made,  placed  the  plaintiff  in  a  position  of  danger,  to 
vhich  he  was  not  accustomed,  and  for  which  he  was  not  hired. 
Both  the  opinions  in  that  case  were  also  written  by  Mr.  Justico 
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Long,  and  the  superior  servant  was  held  to  be  the  alter  ego,  under 
peculiar  facts  which  showed  an  extensive  authority  conferred  by 
the  principal  upon  its  servant.  I  assented  to  that  opinion  with- 
out any  thought  of  abrogating  or  infringing  upon  the  above 
rule  so  firmly  established  by  a  long  line  of  decisions  in  this  and 
other  courts,  and  so  well  grounded  in  reason. 

In  Ilunn  v.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513,  the  train 
dispatcher  had  absolute  control  over  the  running  and  operating 
of  trains  from  Rives  Junction  to  Mackinaw.  This  case  also  recog- 
nizes the  general  rule  above  stated,  and  ihe  difficulty  inherent 
in  determining  whether  the  facts  of  any  case  bring  it  vrithin  the 
rule. 

Whatever  criticisms  may  be  made  upon  the  soundness  of  these 
decisions,  it  cannot  be  said  that  the  court  intended  to  abrogate 
the  rule  of  nonliability  for  the  negligence  of  a  fellow-servant 
in  every  case  of  superior  authority,  nor  that  they  apply  to  or 
govern  the  facts  of  the  case  at  bar.  Tliis  rule  is  well  settled, 
and  in  every  case  the  question  must  be,  Do  the  facts  shown  by  the 
plaintiff  bring  his  case  ***  within  the  rule?  See  Peschel  v. 
Chicago  etc.  Ry.  Co.,  62  Wis.  349. 

I  am  of  the  opinion,  therefore,  that  the  Judgment  should 
be  reversed,  and  no  new  trial  ordered. 

Ordered  accordingly. 

Long  and  Hooker,  J  J.,  concurred  with  Grant,  J. 

MONTGOMERY,  J.  The  plaintiff  sues  to  recover  for  negli- 
gent injury.  The  defendant  railroad  company  employed  the 
Chicago  &  Grand  Trunk  Railway  Company  to  deliver,  upon  its 
yard  at  Port  Huron,  dirt  taken  from  the  tunnel  which  the 
Chicago  &  Grand  Trunk  road  was  excavating  for,  which  dirt  was 
to  be  used  by  defendant  in  leveling  its  own  yard.  The  defend- 
ant had  nothing  to  do  with  the  train,  except  to  indicate  to  the 
conductor  of  the  train  where  to  place  the  cars  for  unloading. 
The  plaintiff  was  engaged  with  a  gang  of  men  in  the  work  of  un- 
loading the  cars  as  they  were  placed  in  the  yard.  The  gang  of 
men  was  under  the  immediate  charge  of  one  Mehalski  as  foreman. 
Mfchalski's  authority  consisted  of  directing  the  manner  of  unload- 
ing, and  he  also  had  authority,  when  given  direction  by  his  su- 
perior, Mr.  Cole,  to  hire  and  discharge  men.  The  testimony 
shows  that  ]^Ir.  Cole  was  the  division  roadmaster  of  the  defendant 
road,  and  he  had  general  charge  and  direction  of  the  work  of 
filling  the  yard.  He  gave  instructions  to  Mehalski  to  keep  the 
time  and  number  of  car!»,  and  he  gave  directions  in  relation  to 
the  work.     Mehalski,  before  increasing  his  force  of  men,  con- 
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suited  and  obtained  the  consent  of  Mr.  Cole.  With  this  consent, 
he  had  authority  to  keep  up  the  number  of  the  force  by  hiring 
men  to  take  the  place  of  those  who  left.  While  he  did  not  ex- 
ercise the  power  of  discharging  men  at  any  time  prior  to  the 
injury  to  plaintiff,  he  testifies  that  he  supposed  that  he  had  the 
power  to  discharge  men  if  they  were  not  doing  the  work  satis- 
factorily. He  ^^®  testifies  that  he  was  under  Mr.  Colons  direc- 
tion and  charge;  that  Mr.  Cole  was  there  on  the  spot,  someitimes 
twice  a  day,  and  sometimes  only  twice  a  week.  "If  he  [Cole] 
saw  the  work  was  being  done  as  he  wanted,  he  would  say,  *A11 
right.*  If  it  was  something  that  did  not  satisfy  him,  he  gave 
me  instructions." 

The  injury  was  caused,  as  is  claimed  by  the  plaintiff,  in  the  fol- 
lowing manner:  In  the  conduct  of  the  business,  when  the  men 
were  leveling  dirt  in  the  yard,  the  signal  for  them  to  leave  the 
work,  and  go  at  once  to  the  cars  and  commence  the  work  of 
unloading,  was  a  call  from  Mehalski  in  the  words,  "Come  on, 
boys."  When  the  train  was  placed,  the  engine  would  be  un- 
coupled and  moved  away.  This  custom  was  known  to  all  the 
men.  They  came  to  unload  whenever  Mehalski  called  them, 
and  not  before.  When  he  saw  the  train  coming,  be  went  on, 
and  placed  it  where  he  wanted  it  to  be  unloaded,  and  then  called 
the  men.  On  the  day  in  question,  after  the  train  which  caused 
plaintiff's  injury  came  into  the  yard,  Mehalski,  follo^ving  the 
usual  custom,  called  to  the  men  by  hallooing,  "Come  on,  boys," 
and  waved  his  hands.  The  men  had  previously  been  assigned  in 
pairs  to  the  cars  on  the  train.  Each  knew  his  own  car.  The 
j)laintiff  was  at  work  on  the  car  furthest  from  the  engine — the 
fifth  car.  The  men  had  been  working  to  the  south  of  the  train. 
The  engine  was  on  the  north  end  of  the  train,  and  plaintiff's  car 
would,  therefore,  be  the  first  one  reached  by  the  labbrers.  Each 
of  the  men  carried  a  pail  of  water,  in  which  he  dipped  his  shovel 
when  the  wet  clay,  which  was  very  sticky,  adhered  to  it.  The 
train  came.  The  conductor,  under  the  order  of  Mehalski,  placed 
it.  In  coming  to  the  train  from  the  south,  plaintiff,  who  was 
assigned  to  the  last  car,  went  to  the  west  side,  that  he  might  fill 
his  pail  with  water  from  the  pond.  He  got  his  water,  and  put 
it  upon  the  car.  At  the  time  Mehalski  hallooed  and  ^^^  motioned 
to  the  men,  the  cars  had  stopped.  Plaintiff  saw  the  engine  un- 
coupled and  standing  at  a  distance.  When  he  got  to  the  car, 
it  stood  about  thirty  feet  away.  It  was  there  when  he  went  for 
the  water.  It  was  standing  in  the  same  place  when  he  started  to 
climb  up.  It  appears  that  ^Mehalski  had  been  notified  that  the 
train  was  blocking  the  yard  engine  of  the  Flint  &  Pere  Mar- 
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quette  Railroad  on  another  track,  and  was  requested  to  have  the 
mud  train  moved.  Mehalski  was  then  at  the  south  end  of  the 
train,  and,  in  answer  to  the  request  to  move  the  train,  he  went  up 
to  the  engine.  As  MehaJski  went  to  the  north  end  of  the  train 
to  instruct  the  conductor  to  pull  it  ahead,  the  men  were  coming 
up  to  unload  the  train.  The  engine  backed  down  and  against  the 
train,  and  the  plaintiff  received  the  injuries  complained  of.  No 
warning  was  given  by  ilehalski.  The  plaintiff  recovered,  and  the 
defendant  brings  the  case  to  this  court. 

1.     The  most  important  question  arises  upon  the  instruction  of 
the  court  upon  the  subject  of  whether  the  plaintiff  and  Mehalski 
were  fellow-servants.     Upon  that  question  the  circuit  judge  in- 
structed the  jury  as  follows:  "If  you  find  from  all  the  evidence  f 
in  the  case  that  Jacob  Mehalski  had  full  power  to  hire  and  dis-  f 
charge  men  that  were  engaged  in  unloading  this  car,  and  that  he  { 
had  full  control  over  these  men  in  directing  and  managing  their  ■ 
work  in  and  about  the  entire  business  for  which  they  were  em- 
ployed— that  is,  in  receiving  the  train  into  the  yard  and  placing 
the  train,  'the  unloading  of  the  dirt  and  the  leveling  of  it  down, 
and  the  general  direction  of  the  work — then  I  instruct  you,  as  a 
matter  of  law,  that  Jacob  Mehalski  was  not  a  fellow-servant  of 
the  plaintiff." 

It  has  been  found  difficult  to  lay  down  general  rules  for  deter- 
mining whether  one  who  has  some  direction  of  a  branch  of  busi- 
ness of  the  principal  is  to  be  deemed  his  representative  or  a  fel- 
low-servant, and  much  confusion  has  arisen  from  a  misapplica- 
tion of  well-understood  rules;  and  ***  it  may  be  said,  also,  that 
the  confusion  has  most  often  arisen  in  determining  the  question 
with  reference  to  the  rank  of  the  offending  servant.  In  general 
we  think  the  true  test  is,  whether  the  person  alleged  to  be  a  rep- 
resentative of  the  master  is  engaged  in  the  performance  of  an  act 
which  it  is  the  duty  of  the  master  to  perform  for  the  protection 
of  his  employes — such  a  duty  as  that  of  providing  a  safe  place 
to  work,  and  safe  machinery  and  appliances;  exercising  due  care 
in  the  selection  of  servants  engaged  in  the  same  employment; 
jnving  proper  direction  as  to  use  of  dangerous  machinery  by 
inexperienced  employes;  and  the  establishment  of  proper  rules 
and  regulations  for  the  conduct  of  the  business.  Where  there 
has  been  neglect  of  any  of  these  duties,  whether  the  neglect  is 
the  personal  neploot  of  the  master  or  that  of  one  intrusted  by 
him  with  the  performance  of  the  duty,  such  neglect  is  arttribu- 
table  to  the  mastor;  and  this  is  generally  true,  without  reference 
to  the  rank  of  the  offending  servant. 
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In  Fox  V.  Spring  Lake  Iron  Co.,  89  Mich.  387,  the  rule  as 
stated  by  Chief  Justice  Church  in  Flike  v.  Boston  etc.  R.  R.  Co., 
53  N.  Y.  549,  13  Am.  Rep.  545,  is  cited  with  approval.  The  rule 
as  cited  is  as  follows:  "The  true  rule,  I  apprehend,  is  to  hold  the 
corporation  liable  for  negligence  or  want  of  proper  care,  in  re- 
spect to  such  acts  and  duties  as  it  is  required  to  perform  and  dis- 
charge as  master  or  principal,  without  regard  to  the  rank  or 
title  of  the  agent  intrusted  with  their  performance.  As  to  such 
acts,  the  agent  occupies  the  place  of  the  corporation,  and  the 
latter  ....  is  liable  for  the  manner  in  which  they  are  per- 
formed": See,  also,  Crispin  v.  Babbitt,  81  N.  Y.  516;  37  Am. 
Rep.  521;  Van  Dusen  v.  Letcllier,  78  Mich.  492;  Morton  v.  De- 
troit etc.  R.  R.  Co.,  81  Mich.  423;  Roux  v.  Blodgett  Lumber  Co., 
85  Mich.  519;  24  Am.  St.  Rep.  102;  Irvine  v.  Flint  etc.  R.  R. 
Oo.,  89  Mich.  416;  Dewey  v.  Detroit  etc.  Ry.  Co.,  97  Mich.  329; 
37  Am.  St.  Rep.  348. 

In  some  jurisdictions,  this  is  the  limit  of  the  liability  of  the 
master  in  all  cases,  and  it  is  held  that  an  employ^  ^^^  or  servant 
may  occupy  a  dual  position — that  he  may  represent  the  master 
and  stand  in  his  place  as  to  certain  acts,  and  in  other  acts  be 
simply  a  fellowservant:  See  McKinncy  on  Fellow-Servants,  sec. 
42.  And,  within  certain  limits,  this  rule  has  been  applied  in  this 
state:  See  Hunn  v.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513;  Fox 
V.  Spring  Lake  Iron  Co.,  89  Mich.  387.  But  it  has  also  been 
held  by  this  court  that  where  the  master  places  the  entire  charge 
of  the  business  in  the  hands  of  an  agent,  exercising  no  authority 
therein,  he  may  be  liable  for  the  negligence  of  such  agent  to  a 
subordinate  employ^.  This  rule  is  recognized  in  Harrison  v. 
Detroit  etc.  R.  R.  Co.,  79  IVlich.  409;  19  Am.  St.  Rep.  180;  Ryan 
V.  Bagaley,  50  Mich.  179;  45  Am.  Rep.  35;  Erickson  v  Milwaukee 
etc.  Ry.  Co.,  83  Mich.  281;  Shumway  v.  Walworth  etc.  Mfg.  Co., 
98  Mich.  411.  See,  also  Bailey  on  Master's  Liability,  270: 
Cooley  on  Torts,  5G3;  Sell  v.  Reitz  Lumber  Co.,  70  Mich.  479; 
Erickson  v.  Milwaukee  etc.  Ry.  Co.,  93  ^Mich.  414;  Lyttlo  v.  Chi- 
cago etc.  Ry.  Co.,  84  Mich.  289. 

It  remains  to  be  considered,  then,  whether  the  negligence  of 
Mehalski  in  the  present  case  was  the  neglect  of  a  duty  which  the 
master  owed  to  the  servant,  and  could  not  de]egate  to  a  fellow- 
servant,  and,  if  this  be  answered  in  the  negative,  whether,  within 
the  rule  established  in  this  state,  the  entire  management  of  the 
business,  or  a  particular  branch  thereof,  had  been  delegated  to 
Meihalski  in  such  sense  as  to  make  him  the  alter  ego  or  vice-prin- 
iipal  of  the  defendant.     We  think  it  very  clear  that  the  act  which 
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Mehalski  was  performing  was  not  one  which  the  master  owed 
the  duty  of  performing  in  such  sense  that  he  could  not  del- 
egate it  to  a  fellow-servant  of  the  plaintiff.  The  act  which  he 
performed  or  neglected — that  of  giving  notice  of  the  intention 
to  move  the  engine — was  such  a  one  as  might  be,  and  generally 
is,  intrusted  to  subordinates,  and  related  to  the  mere  operation 
of  the  businesB  in  its  details.  There  was  no  defect  in  machin- 
ery. There  was  no  negligence  in  the  employment  of  servants. 
The  injury  did  not  result  from  the  failure  to  properly  instruct 
an  inexperienced  ^**^  servant,  nor  did  the  injury  result  from  a 
want  of  general  rules  for  the  management  and  conduct  of  the 
business.  It  was  plainly,  therefore,  the  neglect  of  a  fellow-ser- 
vant, unless  it  can  be  said  that  Mehalski  was  the  vice-principal 
or  aker  ego  of  the  defendant.  If  the  superior  servant  has  com- 
plete control  of  the  business  of  the  master,  or  a  disconnected 
branch  thereof,  the  master  is  liable  for  the  negligence  of  the 
superior  servant — in  that  case  called  the  "vice-principal";  and 
this,  without  regard  to  whether  the  negligence  is  a  failure  to 
perform  a  duty  which,  upon  other  grounds,  the  law  casts  upon  the 
master.  This  liability  is  apparently  based  upon  the  ground  that 
the  risk  of  personal  negligence  of  one  standing  in  such  relation 
to  the  master  that  he  can  be  called  the  master's  other  self  is  not 
undertaken  by  the  servant:  See  cases  above  cited.  Mere  supe- 
riority in  grade  does  not  constitute  a  foreman  the  vice-principal, 
unless  his  authority  is  exclusive  in  his  department.  Did  Mehal- 
ski occupy  that  relation  to  the  defendant's  business? 

In  the  case  of  Harrison  v.  Detroit  etc.  R.  R.  Co., 
79  Mich.  409,  19  Am.  St.  Rep.  180,  Light,  an  as- 
Bistant  roadmaster,  was  held  to  be  the  vice-principal,  on  the 
ground  that  the  entire  charge  of  a  distinct  branch  of  the  busi- 
nees  was,  for  the  time  being,  in  his  hands  as  agent,  the  master 
exercising  no  discretion  and  no  oversight.  It  was  said:  "He,  in 
fact,  controlled  that  entire  division  absolutely,  so  far  as  employ- 
ing and  discharging  the  men  was  concenied Doyle  [his 

6uj)erioT]  was  not  present  at  the  time  of  the  injury,  and  the  fair 
inference  is,  that  whatever  power  Doyle  would  have  had,  if  pres- 
ent, Light  had  like  power,  and  represented  the  defendant  com- 
pany as  fully  as  Doyle  would  have  done.  He  did  no  manual 
lalx)r  himself,  but  liad  the  full  oversight,  care,  and  management 
of  it." 

In  Hunn  ▼.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513,  it  was  said: 
*T\\e  master  may  not  choose  to  give  his  personal  attention  *^** 
to  his  businoM,  and  may  desire  to  put  another  in  his  place,  to  man- 
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age  and  control  it  for  him  as  fully  as  he  might  do  if  personally 
present.  Such  person  is  his  alter  ego,  and  the  master  is  as  re- 
sponsible for  his  acts  of  omission  and  commission,  while  en- 
gaged in  the  business  intrusted  to  him,  as  if  he  did  such  acts  him- 
self  Whenever  the  business  conducted  by  the  persooi  se- 
lected by  the  master  is  such  that  the  person  selected  is  invested 
with  full  control  (subject  to  no  one's  supervision  except  the  mas- 
ter's over  the  action  of  the  employes  engaged  in  carrying  on  a 
particular  branch  of  the  master's  business,  and,  acting  upon  his 
own  discretion,  according  to  general  instructions  laid  down  for  his 
guidance,  it  is  his  province  to  direct,  and  the  duty  of  the  employes 
to  obey,  then  he  stands  in  the  place  of  the  master,  and  is  not  a 
fellow-servant  with  those  whom  he  controls":  See,  also,  Lyttle 
V.  Chicago  etc.  Ky.  Co.,  84  Mich.  295. 

In  the  present  case,  while  Mehalski  was  acting  under  the  gen- 
eral instructions  of  Cole,  the  jury  have  found  that  he  (Mehalski) 
hiad  full  control  of  the  men  employed,  and  directed  and  managed 
their  work  in  and  about  the  entire  business  in  which  they  were 
engaged,  with  full  power  to  hire  and  discharge  men  engaged  in 
the  work.  If  the  facts  were  so,  the  plaintiff  and  Mehalsld  were 
not  fellow-servants.  The  fact  that  Mehalsld  was  subject  to  gen- 
eral directions  by  another  cannot  be  held  conclusive.  For  the 
time  being,  every  power  and  all  authority  which  the  master 
could  exercise  were  vested  in  Mehalski,  including  the  power  of 
enforcing  his  authority  by  a  discharge  of  the  men  employed. 
"We  think,  within  the  rule  established  in  this  state,  the  instruc- 
tions of  the  circuit  judge,  if  supported  by  the  evidence,  must  be 
upheld. 

But  it  is  said  that  there  was  no  evidence  that  Mehalski  had  the 
power  to  discharge  men.  On  cross-examination  Mehalski  testi- 
fied: 'It  was  my  duty  to  see  that  the  men  did  their  work  prop- 
erly.    If  they  did  not,  I  would  discharge  them.'* 

226  On  redirect  he  testified:  "Mr.  Cole  had  given  me  author- 
itly  to  discharge  men.  He  said,  if  men  were  no  good,  to  dis- 
charge them.  That  was  about  two  months  after  we  commenced 
work  there." 

As  this  date  was  later  than  the  date  of  the  injury  to  plaintiff, 
it  is  contended  ihat  there  was  no  authority  at  the  time  of  the 
injury.  But  the  witness  further  testified  on  redirect:  "I  had 
talked  with  him  many  times  before  that  about  discharging  men, 
and  was  acting  under  his  direction  about  that." 

On  recross-examination  he  testified:  "If  any  left,  I  had  author- 
ity to  hire  men  in  their  places,  but  would  not  have  authority  to 


364  ScHROEDER  V.  Flint  ETC.  R.  R.  Co.  [Mich 

take  any  greater  number  "than  ten  without  getting  authority 
from  Mr.  Cole.  He  told  me,  if  they  would  not  work,  to  let  them 
go.  I  considered  I  had  a  right  to  discharge  a  man  if  he  was  not 
doing  good  work." 

We  are  satisfied  that  it  was  properly  left  to  the  jury  to  say 
whether,  at  the  time  of  the  injury  to  the  plaintiff,  Mehalsld 
had  authority  to  hire  and  discharge  men. 

2.  There  was  testimony  from  which  the  jury  would  be  justi- 
fied in  inferring  that  the  plaintiff  attempted  to  get  upon  the  car 
after  it  was  in  motion.  While  the  testimony  upon  this  point 
was  meager,  yet  it  was  such  that  the  jury  might  have  been  jus- 
tified in  acting  upon  it  One  Reynolds,  a  witness  for  defendant, 
testified:  ''Van  Patten  gave  the  signal  to  back  up  and  couple  on, 
and  pull  the  train  ahead.  There  was  no  jerking  of  the  train. 
Just  as  they  started,  I  saw  plaintiff  step  between  the  cars.  He 
put  his  pick  and  shovel  and  pail  onto  the  car,  and  then  put  his 
hands,  one  on  each  car,  and  tried  to  step  on  the  brakebeam. 
There  would  not  be  much  slack  in  the  train  that  a  person  would 
notice,  because  they  started  so  slow.  I  watched  the  man,  and 
the  next  I  saw  of  him  his  foot  was  run  over.  I  did  not  see  him 
when  he  fell." 

^^"^  In  view  of  this  testimony,  defendant  asked  an  instruction 
as  follows:  *1n  order  to  recover,  the  plaintiff  was  required  by 
law  to  exercise  care  to  avoid  getting  upon  the  cars,  or  to  attempt 
to  get  upon  the  cars,  while  they  w^re  being  moved,  or  wliile 
they  were  likely  to  be  moved,  so  as  to  endanger  his  safety  in  get- 
ting upon  them;  and  if,  by  his  own  want  of  care,  he  contributed 
to  receiving  the  injury  of  which  he  complains,  he  cannot  recover 
against  the  defendant." 

We  think  this  instruction  should  have  been  given.  It  was 
peculiarly  proper  in  this  case,  for  the  reason  that  the  injury  is 
alleped  to  have  occurred  through  a  failure  to  notify  the  plaintiff 
of  the  fact  that  the  train  was  about  to  move.  If,  then,  the  plain- 
tiff's attempt  to  get  aboard  the  car  was  made  after  the  train 
was  in  motion,  it  cannot  be  said  that  the  neglect  of  the  duty 
to  notify  him  that  the  train  was  about  to  move  was  the  proxi- 
mate cause  of  the  injury.  Nor  are  we  able  to  say  that  the  charge 
of  the  circuit  judge,  given  on  his  own  motion,  cured  the  error. 
It  is  true,  the  court  laid  down  correctly  the  general  rule,  that 
the  plaintiff  must  show  that  he  in  no  way  contributed  to  the 
injury  complained  of;  but  the  instructions  did  not  touch  the 
precise  point  covered  by  the  request  to  charge,  and  the  defend- 
ant was  entitled  to  an  instruction    upon  this   specific    point: 


Dec.  1894.]      Schroedeb  v.  Flint  etc.  R.  R.  Co.  365 

Wildey  v.  Crane,  69  Mich.  17;  Aliller  v.  Miller,  97  Mich.  151; 
Babbitt  v.  Bumpus,  73  Mich.  331;  16  Am.  St.  Rep.  585. 

3.  The  circuit  judge  further  charged  the  jury  that  if  they 
should  find  that  Mehalski,  after  he  had  given  the  order  to  the 
men  to  come  on  and  get  upon  the  cars,  and  while  the  plaintiff 
was  about  to  climb  upon  the  cars,  ordered  the  engine  coupled 
onto  the  train  to  move  it,  and  did  not  warn  the  plaintiff,  or 
notify  him  in  some  way,  that  the  train  was  about  to  be  moved, 
and  the  engine  was  backed  down  and  coupled  onto  the  train 
and  moved  in  obedience  to  the  orders  of  Mehalski,  and,  in  the 
moving  of  **®  the  train,  the  plaintiff  was  thrown  down  and  run 
over,  and  received  the  injuries  complained  of,  and  if  the  jury 
should  find  that  the  proximate  cause  of  the  injury  was  the  fail- 
ure of  Mehalski  to  notify  the  plaintiff  that  the  train  was  about 
to  be  moved,  then  the  plaintiff  would  be  entitled  to  recover. 
This  instruction  implies  that  the  failure  of  Mehalski  to  notify 
plaintiff  of  the  intended  movement  of  the  train  was  negligence 
as  matter  of  law.  While  it  was  clearly  a  fact  from  which  the 
jury  might  have  inferred  negligence,  yet  we  think  it  should 
have  been  left  to  the  jury  to  determine  whether,  in  view  of  the 
custom  of  giving  notice  by  Mehalski,  and  the  custom  of  ringing 
a  bell  and  blowing  a  whistle  by  those  in  charge  of  the  train,  the 
failure  of  Mehalski  to  give  notice  on  the  occasion  in  question 
was  or  was  not  negligence. 

There  are  no  other  questions  presented  which  would  be  likely 
to  arise  upon  another  trial. 

The  judgment  should  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

McGrath,  C.  J.,  concurred  with  Montgomery,  J. 


RAILROADS  — FELLOW-SERVANTS.  — A  SECTION  FOREMAN 
who  has  control  of  a  gang  of  track  repairers  ia  not  a  vice-principal  aa 
to  the  men  under  him,  and  the  railroad  company  is  not  liable  for  hia 
negligence,  resulting  in  an  injury  to  one  of  them :  Spancake  v.  Phil- 
adelphia etc.  R.  R.Co..  148  Pa.  St.  184;  33  Am.  St.  Rep.  821.  and  note 
with  the  cases  collected. 
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[lOS  UlcmQAS,  272.] 

WITNESSES— MENTAL  COMPETENCY.— If  preliminary  ob- 
jectioD  Is  made  that  a  witness  is  not  mentally  competent  to  testify, 
the  court  must  examine  Lim  and  bear  such  testimony  as  is  proper 
in  regard  to  bis  mental  condition,  and  determine  if  be  is  competent 
to  testify.  If  the  court  so  decides,  the  weight  of  the  testimony  of 
the  witness  is  for  the  jury  to  determine. 

WITNESSES— MENTAL  COMPETENCY.— If,  after  a  witness 
has  testified,  evidence  is  introduced  of  his  mental  incompetency  to 
testify,  the  jury  must  determine  such  competency,  as  well  as  the 
weight  to  be  attached  to  the  testimony  of  such  witness. 

WITNESSES— MENTAL  COMPETENCY.— A  person  affected 
with  Insauity  is  competent  as  a  witness.  If  be  has  sufficient  under- 
standing to  comprehend  the  obligation  of  an  oath,  and  is  capable  of 
giving  a  lucid  account  of  such  matters  as  are  in  dispute. 

HUSBAND  AND  WIFE  — DAMAGES  FOR  LOSS  OF  SER- 
VICES.—A  husband  suing  to  recover  for  an  Injury  sustained  by  bis 
wife  through  negligence,  and  alleging  that  since  the  accident  be  has 
been  deprived,  and  during  the  life  of  the  wife  will  be  deprived,  of 
her  fellowship,  society,  aid,  comfort,  and  assistance  In  bis  domestic 
affairs,  can  recover  only  the  value  of  such  services  as  the  wife 
would  have  been  likely  to  render  in  the  discharge  of  her  domestic 
duties. 

HUSBAND  AND  WIFE  —  LOSS  OF  SERVICES.  —  The  fact 
that  a  wife  lives  with  her  mother,  and  that  her  husband  Is  not 
able  to  support  her  in  her  injured  condition,  does  not  prevent  him 
from  recovering  for  the  loss  of  her  services,  caused  by  an  injury  to 
her  through  the  negligence  of  a  third  person. 

NEGLIGENCE  — PROXIMATE  CAUSE.  —  In  an  action  to  re- 
cover for  personal  injury  sustained  while  alighting  from  a  street-car, 
and  alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  suddenly  starting  the  car  while  the  Injured  passenger  was  stand- 
ing on  the  steps,  and  in  permitting  a  liook  to  hang  near  the  stepa 
of  the  car.  thereby  catching  and  dragging  such  passenger,  the  de- 
fendant can  exonerate  himself  from  liability  only  by  proof  of  the 
absonce  of  negligence  on  his  part,  and  that  the  hook  being  recently 
displaced  by  another  passenger  was  the  sole  and  proximate  cauia 
of  the  accident. 

Moore  &  Moore,  for  the  appellant. 

S.  T,  liriller  and  Brennan  &  Donnelly,  for  the  appellee. 

*''*  GRANT,  J.  1.  The  principal  question  in  this  case  arises 
upon  the  following  instruction  of  the  court  to  the  jury:  **1  al- 
lowed this  testimony  to  be  introduced  as  to  the  mental  condition 
of  this  woman  for  the  purpose  of  showing  you,  or  allowing  yon 
to  judge,  afl  to  how  long  her  husband  might  be  deprived  of  her 
society,  or  of  her  labor  as  a  wife,  in  the  discharge  of  her  domestic 
duties  in  the  household,  and  for  no  other  purpose.  You  are  at 
Idbcrty  to  investigate  oil  the  proof  in  this  case  that  has  been  of- 
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fered  to  you  as  to  whether  this  woman  is  sane  or  insane.  I  charge 
you  that,  if  you  shall  find  that  now  this  woman  is  without  sufifi- 
cieiKt  mental  capacity  to  understand  what  is  going  on,  you  are 
not  at  liberty  then  to  consider  her  testimony  in  this  case  at  all, 
for  you  are  only  at  liberty  to  consider  the  testimony  of  a  person 
who  is  compos  mentis,  or  of  sound  mind;  for  a  person  who  is 
without  sound  mind,  capable  of  remembering  or  giving  testi- 
mony in  a  case,  is  not  to  be  allowed  in  a  court  of 
justice.  One  of  the  physicians  here  testified  that  she  was  insane 
now.  If  you  shall  come  to  that  conclusion,  then  you  are  not  at 
liberty  to  regard  her  testimony  a,t  all  in  this  controversy;  but  if 
you  shall  have  arrived  at  the  conclusion  that  she  is  sane  now, 
and  capable  ^''^  of  knowing  what  she  is  doing  and  saying,  and  of 
remembering  what  transpired  at  the  time  this  accident  occurred 
or  this  injury  happened,  then  you  are  to  consider  her  testimony, 
and  you  are  at  liberty  to  consider  it  in  connection  with  the  per- 
manent character  of  this  injury,  and  also  in  weighing  the  testi- 
mony of  the  expert  witnesses  who  have  been  produced  in  this 
case,  who,  there  is  some  evidence  to  show,  tesitified  on  a  previous 
occasion  that  this  woman  would  be  permanently  insane." 

No  question  was  raised  as  to  the  competency  of  this  witness  at 
the  time  she  was  sworn,  nor  at  any  time  during  the  giving  of  her 
testimony.  One  of  the  grounds  upon  which  recovery  was  sought 
by  the  declaration  is  that  she  had  become  "completely  and  perma- 
nently insane."  If  such  preliminary  question  had  been  raised, 
it  would  then  have  been  the  duty  of  the  court  to  examine  her, 
and  such  testimony  as  was  proper  in  regard  to  her  condition, 
and  determine  whether  she  was  competent  to  be  sworn.  Some 
authorities  have  said  thai  the  preliminary  question  in  such  cases 
is,  "Is  the  witness  capable,  when  sworn,  of  understanding  the 
nature  of  an  oath?"  To  this  some  authorities  add  that  he  must 
be  able  to  understand  the  subject  with  respect  to  which  he  is 
required  to  testify.  When  this  preliminary  question  is  passed, 
and  the  court  has  determined  that  the  witness  is  competent  to 
testify,  the  entire  controversy  is  then  transferred  to  the  jury. 
The  court  may  not  say  to  the  jury  that  the  witness  is  or  is  not 
entitled  to  credence.  The  jury  may  reject  the  testimony 
entirely  or  may  attach  whatever  weight  to  it  they  choose.  We 
are  cited  to  no  authority  which  holds  that  it  is  incorrect  to 
instruct  the  jury  that,  if  they  shall  determine  from  the  evidence 
that  a  witness  is  so  insane  as  not  to  comprehend  or  be  able  to 
understand  what  she  is  doing  and  saying,  and  to  remember  what 
has  transpired  in  regard  to  the  subject  about  which  she  is  testt 
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fying,  tliey  should  reject  her  testunony  altogether.  Such  hold- 
inj:,  in  -"**  mv  jihl-iuient.  woiikl  be  a  clear  usurpation  of  tlie 
province  of  the  jury.  It  would,  in  effect,  be  saying  to  them, 
"The  witness  is  entitled  to  some  credence,  and  it  is  for  you  to 
say  how  much."  The  preliminary  decision  of  the  court  means 
nothing  of  the  kind.  The  court  simply  decides  that  the  wit- 
ness is  competent  to  testify,  upon  testimony  not  introduced  for 
the  consideration  of  the  jury,  but  of  the  court.  Afterward,  as 
in  this  case,  testimony  is  introduced  as  to  her  mental  condition, 
and  her  own  testimony  and  demeanor  and  appearance  are  before 
the  jury,  and  the  question  of  her  competency  must  then  be  deter- 
mined by  them,  when  the  evidence  is  conflicting. 

It  is  entirely  clear  that  one  clause  of  the  instruction,  standing 
alone,  would  be  error,  viz:  "One  of  the  physicians  here  testified 
that  she  was  insane  now.  If  you  shall  come  to  that  conclusion, 
then  you  are  not  at  liberty  to  regard  her  testimony  at  all  in  thia 
controversy." 

The  language  following,  however,  restricts  the  above,  and 
clearly  conveys  the  meaning  of  tlie  learned  circuit  judge,  viz., 
that  if  she  was  then  capable  of  kno^Wng  what  she  was  doing  and 
saying,  and  remembering  what  transpired  at  the  time  of  the  acci- 
dent, then  the  jury  were  to  consider  her  testimony.  In  deter- 
mining the  question,  the  jury  were  further  very  properly  told 
that  they  must  consider  all  the  testimony  in  the  case,  and,  if  they 
found  that  she  waa  capable  of  understanding,  they  should  give 
her  testimony  due  weight;  if  they  found,  on  the  contrary,  that 
she  was  not,  then  they  should  reject  it  I  think  this  states  the 
true  rule. 

In  Regina  t.  Hill,  6  Eng.  L.  &  Eq.  547,  speaking  upon  this 
precise  question,  the  court  said:  *T.t  his  evidence  liad,  in  the 
course  of  the  trial,  been  so  tainted  with  insanity  as  to  be  un- 
wortliy  of  credit,  it  ^'^'^  was  the  proper  function  of  the  jury  to 
dipregard  it  and  not  to  act  upon  it." 

This  is  quoted  in  Coleman  v.  Commonwealth,  25  Gratt.  876, 
18  Am.  Rep.  711,  and  is  recognized  as  the  sound  and  reasonable 
rule.  This  is  the  rule  to  be  deduced  from  the  language  of  the 
court  in  Rogina  ▼.  Hill,  6  Cox  C.  C.  259.  In  that  case  Lord 
Campbell,  C.  J.,  says:  **The  lunatic  may  be  examined  himself, 
thjit  his  state  of  mind  may  be  discovered,  and  witnesses  may  be 
adduced  to  show  in  what  state  of  sanity  or  insanity  he  actually 
is;  still,  if  he  can  stand  the  test  proposed,  the  jury  must  deter- 
mine all  the  rest."  To  the  rame  effect  are  ^fayor  of  Gainesville 
T.  Caldwell,  81  Ga.  76,  and  Worthington  t.  Mencer,  96  Ala.  310. 
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The  case  of  Mead  v.  Harris,  101  Mich.  585,  is  not  in  conflict 
vith  this  rule.  In  that  case,  the  preliminary  question  was  raised 
before  the  witness  was  sworn,  and  the  court  said  that  he  would 
instruot  the  jury  that,  if  tliey  found  that  the  witness  was  men- 
tally incompetent,  they  should  consider  her  testimony  of  no 
value;  and  the  decision  went  no  further  than  to  hold  that  it  was 
the  duty  of  the  court  to  determine,  in  the  first  instance,  whether 
th€  witness  was  competent  to  testify,  before  the  question  could 
be  submitted  to  the  jury.  I  do  not  wish  to  be  understood 'as 
holding  that  it  is  competent  to  introduce  testimony  of  insanity 
to  impeach  the  credibility  of  a  witness.  That  question  is  not 
involved.     I  find  no  error  in  this  instruction  of  the  court. 

2.  Two  grounds  of  negligence  were  alleged:  1.  That  the  car 
was  negligently  started  while  plaintiff's  wife  was  standing  on 
the  last  step;  2.  That  the  chain  with  a  hook  at  the  end  was  neg- 
ligently permitted  to  hang  from  the  platform  near  the  steps. 

278  rpj^g  court  instructed  the  jury  that,  if  the  hook  was  in  the 
proper  place  when  the  car  left  the  city  hall,  and  was  displaced 
by  Mrs.  Bowdle  or  some  other  passenger,  and  by  hanging  caught 
Mrs.  Bowdle's  dress,  then  she  could  not  recover.  This  charge 
would  have  been  proper,  if  the  court  had  further  instructed  the 
jury  that  the  defendant  would  not  be  liable  if  the  hook  was  the 
6ole  or  proximate  cause  of  the  accident.  But  the  instruction  left 
out  the  other  negligent  act,  viz.,  the  starting  of  the  car  while  she 
was  still  standing  on  the  steps.  Possibly  the  hook  might  not 
have  caught  her  dress  if  she  had  alighted  upon  the  street  before 
the  car  started.  If  the  starting  of  the  car  was  the  cause  of  her 
falling  and  of  her  being  caught  by  the  hook,  it  would  be  no  de- 
fense to  the  action  that  the  defendant  was  not  responsible  for 
the  position  of  the  hook  and  chain. 

Upon  the  other  questions  involved  we  agree  with  the  chief 
justice. 

For  this  error  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

Long  and  Montgomery,  JJ.,  concurred  with  Grant,  J, 

Hooker,  J.,  concurred  in  the  result. 

McGRATH,  C.  J.  A  husband  sues  for  loss  of  his  wife's  ser- 
vices, by  reason  of  an  injury  received  April  1, 1891,  while  alight- 
ing from  one  of  defendant's  cars,  and  for  expenses  incurred  by 
him  in  her  treatment  and  care.  In  his  declaration,  he  avers  that, 
solely  because  of  the  injuries  received  by  his  said  wife  as  afore- 
said, he  has  continually,  since  said  accident  up  to  the  present 
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time,  been  deprived,  and  will  for  all  future  time  during  the  life 
of  hi3  said  wife  be  deprived,  of  the  comfort,  fellv^wship,  society, 
aid,  and  assistance  of  his  said  wile  in  his  domestic  affaire,  which 
he,  said  plaintiff,  during  all  that  time  ought  to  have  had,  and 
ought  to  have,  and  otherwise  might  have  had  and  should  have. 

«T9  'pjjg  ^^g  testified  upon  the  trial  that,  after  the  street-car 
had  stopped,  she  attempted  to  alight,  when  the  car  etari;ed  sud- 
denly, throwing  her  to  the  ground,  and  that  the  hook  of  the  chain 
used  to  cut  off  access  to  the  car,  and  which  hung  from  the  dash- 
board, caught  in  her  clothing  and  she  was  dragged  some  distance. 
The  fact  that  the  hook  caught  in  her  clothing,  and  that  she  waa 
dragged  some  distance,  was  not  disputed.  There  was,  however, 
testimony  tending  to  show  that  the  car  was  not  started  until  she 
had  alighted,  and  that  the  hook  caught  in  her  clothing  after  she 
had  reached  the  ground.  The  wife  was  the  only  witness  who  tes- 
tified to  the  sudden  starting  of  the  car  while  she  was  in  the  act 
of  alighting.  Her  physicians  testified  that  a  miscarrige  followed 
the  injury,  and  that  she  was  deranged  at  times  during  her  illness; 
and  one  of  plaintiff's  witnesses  who  had  testified  that  he  had  sev- 
eral times,  within  a  few  months  after  the  accident,  examined  her 
with  reference  to  her  mental  condition,  and  had  found  her  de- 
ranged, on  cross-examination  testified  as  follows: 

*'Q.  Did  you  see  her  on  the  stand  this  morning?  A.  I  saw 
her  about  three  minutes. 

"Q.  Did  you  think  that  she  was  insane  this  morning?  A. 
I  did,  most  certainly. 

"Q.    You  would  not  believe  her  testimony?    A.    I  would 

IKXt." 

Complaint  is  made  of  that  portion  of  the  charge  to  the  jury 
wherein  the  court  said:  'Tou  are  at  liberty  to  consider  the  per- 
manent character  of  this  injury  or  ita  lack  of  permanency.  I 
allowed  this  testimony  to  be  introduced  as  to  the  mental  condi- 
tion of  this  woman  for  the  purpose  of  showing  you,  or  allowing 
you  to  judge,  as  to  how  long  her  husband  might  be  deprived  of 
her  society,  or  of  her  labor  as  a  wife,  in  the  discharge  of  her  do- 
mestic duties  in  the  household,  and  for  no  other  purpose.  You 
•re  at  liberty  to  investigate  all  the  proof  in  this  case  that  has  been 
offered  to  you  as  to  whether  ***®  this  woman  is  sane  or  insane.  I 
charge  you  that,  if  you  shall  find  that  now  this  woman  is  without 
fufficient  mental  capacity  to  understand  what  is  going  on,  you 
are  not  at  liberty  then  to  consider  her  testimony  in  this  case  at 
all,  for  you  are  only  at  liberty  to  consider  the  testimony  of  a  per- 
son who  is  compos  mentis,  or  of  sound  mind;  for  a  person  who  ii 
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without  sound  mind,  capable  of  remembering  or  giving  testimony 
in  a  case,  is  not  to  be  allowed  in  a  court  of  justice.  One  of  the 
physicians  here  testified  that  she  was  insane  now.  If  you  shall 
come  to  that  conclusion,  then  you  are  not  at  liberty  to  regard 
her  testimony  at  all  in  this  controversy." 

This  was  error.  We  held  in  Mead  v.  Harris,  101  Mich.  585, 
that  the  question  of  the  competency  of  a  witness  is  one  for  the 
court,  and  also  that,  if  a  witness  who  is  mentally  weak  can  give 
lucid,  connected  testimony,  the  question  of  the  weight  of  such 
evidence  is  for  the  jury,  under  proper  instructions.  The  wit- 
ness in  the  present  case  was  examined  at  length,  and  told  when 
she  boarded  the  car,  who  accompanied  her,  how  she  notified  the 
conductor  where  she  wanted  to  get  off,  and  gave  a  lucid  and 
connected  story.  Indeed,  she  is  corroborated  in  her  story 
throughout,  except  as  to  the  sudden  starting  of  the  car  before 
she  had  reached  the  ground.  The  rule  laid  down  in  Mead  v. 
Harris,  101  Mich.  585,  is  sustained  by  a  conclusive  array  of  au- 
thority: Taylor  on  Evidence,  8th  Eng.  ed.,  sees.  23, 1375;  1  Rice 
on  Evidence,  532;  Coleman  v.  Commonwealth,  25  Gratt.  865; 
18  Am.  Rep.  711;  District  of  Columbia  v.  Armes,  107  U.  S.  519. 
Mr.  Wharton  says:  "It  is  now  settled  that  in  all  cases  either 
lunatic  or  idiot  may  be  received,  if,  in  the  discretion  of  the  court, 
he  appears  to  have  sufficient  understanding  to  apprehend  the  obli- 
gation of  an  oath,  and  to  be  capable  of  giving  a  correct  answer 
to  the  questions  put.  The  question  of  competency  is  to  be  de- 
termined by  the  judge  trying  the  case,  upon  the  examination  of 
the  witness  himself,  or  upon  the  testimony  of  third  persons":  1 
Wharton's  Criminal  Law,  5th  ed.,  sec.  753,  cited  in  Coleman  v. 
Commonwealth,  25  Gratt.  865;  18  Am.  Rep.  711.  See,  also,  1 
Whari;on  and  Stille's  Medical  Jurisprudence,  sec.  242. 

The  subject  is  ably  discussed,  in  the  last  case  cited,  by  *®* 
Mr.  Justice  Field,  who  cites  an  English  case  (Regina  v.  Hill,  5 
Cox  C.  C.  259),  where  a  patient  in  a  lunatic  asylum  was  held  a 
competent  witness. 

In  Hartford  Fire  Ins.  Co.  v.  Reynolds,  36  Mich.  502,  the  inad- 
missibility of  the  testimony  was  predicated  upon  professional 
relationship.  The  fact  of  the  relationship  was  disputed.  The 
trial  court  excluded  some  matters  and  received  others.  This 
court  held  that  while,  on  an  intricate  question  of  fact,  the  jury 
might  properly  be  consulted,  there  was  room  for  the  claim  that 
all  of  the  intercourse  was  not  confidential,  and  that  too  large  a 
range  of  exclusion  was  left  for  the  jury.  In  the  present  case, 
the  question  was  not  an  intricate  one.    The  rule  is,  that  the  per- 
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Bon  affected  with  insanity  la  admissible  as  a  witness  if  he  hare 
sufricient  understanding  to  comprehend  the  obligation  of  an 
oath,  and  be  capable  of  giving  a  lucid  account  of  such  matters 
as  are  in  dispute.  This  question  is  to  be  determined  in  the  main 
upon  an  examination  of  the  witness  when  produced. 

The  court  was,  we  think,  right  in  limiting  the  recovery  to  the 
value  of  such  services  as  the  wife  would  be  likely  to  have  ren- 
dered in  the  discharge  of  her  domestic  duties.  The  declaration 
covered  such  services  only. 

The  court  erred  in  instructing  the  jury  that:  "The  jury  must 
take  into  consideration  the  domestic  relations  of  the  plaintiff  and 
his  wife,  and  the  fact  that  he  is  not  able  to  support  her,  and  that 
he  does  not  live  with  her.  The  reason  assigned,  that  he  does 
not  live  with  her,  is  that  he  cannot  support  her;  and  that  is  all 
the  evidence  on  that  subject  that  I  know  of.  She  said  that,  if  he 
could  support  her,  she  would  live  with  him;  but  they  had  not 
lived  together  for  a  certain  time." 

There  was  some  testimony  tending  to  show  that,  for  a  short 
time  after  the  marriage  of  plaintiff  and  his  wife,  he  was  in  Colo- 
rado, but  there  was  nothing  to  show  that  this  separation  was 
because  of  any  domestic  infelicity.  It  seems  *^^  that  after  the 
injury  the  wife  was  taken  to  her  mother's.  On  cross-examina- 
tion she  says:  "Q.  After  the  injury  you  stayed  and  lived  with 
your  mother.  How  long  was  he  away  from  you  after  the  injury 
— after  this  accident?  A.  I  don't  know,  I  am  sure.  I  guesa 
he  came  to  see  me  when  I  was  sick.     I  can't  say. 

"Q.  Are  you  living  together  now?  A.  If  he  could  support 
me;  but  he  is  sick,  and  not  able  to  support  me. 

"Q.  So  you  are  not  living  in  the  same  house?  A.  No,  sir; 
he  was  away  trying  to  get  work.  There  is  no  work  in  Detroit 
for  him,  and  he  cannot  get  it  to  do. 

"Q.  This  was  in  1891.  Have  you  lived  with  him  at  all  since 
that  time  in  the  same  house?  A.  He  came  up  to  my  house — 
my  mother's  house — when  I  was  sick,  so  they  tell  me. 

"Q.  But  as  a  matter  of  fact,  you  have  not  lived  together  in 
the  game  house  since  1891?  A.  I  believe  not;  not  since  they 
took  me  from  him  to  their  home.  He  came  there.  That  was 
his  home  as  well  as  mine.     We  boarded  there.** 

If,  because  of  the  injury,  the  plaintiff  was  not  able  to  support 
his  wife  in  her  then  condition,  the  fact  would  not  defeat  recovery 
for  loss  of  her  services.  If  he  was  sick  and  unable  to  support 
her,  and  she  had  been  well  and  assisted  in  his  care  and  support, 
that  fact  certainly  would  not  take  away  the  right  to  recover. 
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Their  separation,  so  far  as  this  record  shows,  was  not  the  result 
of  domestic  troubles,  nor  was  it  an  abandonment. 

The  court  gave  the  following  instruction:  "If  the  jury  believe 
that  the  hook  was  in  the  proper  place  when  the  car  left  the  city 
hall,  and  that  it  was  displaced  either  by  Mrs.  Bowdle  or  by  some 
other  passenger,  and  by  hanging  caught  Mrs.  Bowdle's  dress, 
then  the  plaintiff  cannot  recover,  and  your  verdict  must  be  for 
the  defendant;  that  is,  if  this  was  done  without  any  negligence 
on  the  part  of  the  street  railway  company,  or  any  contributory 
negligence  on  the  part  of  Mrs.  Bowdle.'* 

This  instruction,  and  other  portions  of  the  charge,  *^^  prac- 
tically took  from  the  jury  the  question  of  the  negligent  starting 
of  the  car  before  the  injured  party  had  alighted,  and  the  error  is 
not  cured  by  other  portions  of  the  charge. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


WITNESSES— COMPETENCY  — QUESTION  FOR  COURT.— The 
competency  of  a  person,  offered  as  a  witness,  to  testify  must  be  decided 
by  tlie  trial  court,  then  and  there,  an<l  its  ruling  is  not  subject  to  review 
nor  disturbance  on  appeal,  unless  a  clear  abuse  of  discretion  is  shown: 
Dickson  v.  Waldron,  135  Ind.  507;  41  Am.  St.  Rep.  440. 

WITNESSES— LUNATICS— COMPETENCY.-The  fact  that  a  per- 
son is  a  lunatic  does  not,  per  se,  exclude  him  as  a  witness,  but  he  la 
•competent  if,  at  the  time  of  his  examination,  he  has  that  share  of  un- 
derstanding which  is  necessary  to  enable  him  to  retain  in  memory  the 
events  of  which  he  has  been  a  witness,  and  to  give  him  a  knowledge  of 
right  and  wrong,  and  of  such  competency  the  court  is  the  judge:  Cole- 
man v.  Commonwealth,  25  Gratt.  865;  18  Am.  Rep.  711.  See,  also,  the 
note  to  Alleman  v.  Stepp,  35  Am.  Rep.  291. 

HUSBAND  AND  WIFE— INJURY  TO  WIFE— MEASURE  OF 
DAMAGES. — In  an  action  by  a  husband  and  wife,  jointly,  to  recover 
ior  an  injury  to  her  caused  by  the  negligence  of  a  third  person,  the 
measure  of  damages  is  compensation  for  the  injury  and  its  subsequent 
consequences,  her  pain,  suffering,  and  wounded  feelings,  the  cost  of 
her  nursing,  medical  attendance,  and  medicines,  and  the  value  of  her 
loss  of  services  in  the  household  :  Hawkins  v.  Front  Street  etc.  Ry.  Co., 
3  Wash.  592;  28  Am.  St.  Rep.  72,  and  note.  A  husband  cannot  recover 
damages  for  his  anxiety  and  sympathy  for  the  suffering  of  his  wife,  in 
an  action  to  recover  for  personal  injuries  to  her:  Western  Union  Tel. 
Co.  V.  Cooper,  71  Tex.  507 ;  10  Am.  St.  Rep.  772. 
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BiBKETT  V.  "Westeei;  Union  Telegraph  Company, 

[103  Michigan,  36L] 
TELEGRAPH   COMPANIES   ARE   NOT  COMMON   CARRI- 
ERS, In  the  absence  of  a  statute  making  them  such.    They  may 
stipulate  for  limitation  of  their  liability  for  errors  arising  from  any 
cause  except  willful  misconduct  or  gross  negligence. 

TELEGRAPH  COMPANIES  —  REGULATIONS  LIMITING 
LIABILITY.— A  regulation  by  a  telegraph  company  limiting  its 
liability  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
for  the  nondelivery,  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  message,  is  reasonable  and  valid. 

TELEGRAPH  COMPANIES— EFFECT  OF  REGULATIONS 
UPON  BLANKS.— The  sender  of  a  telegraphic  message,  written  upon 
a  blank  supplied  by  the  company,  and  signed  by  the  sender.  Is 
bound  I)y  reasonable  regulations  printed  thereon,  whether  he  has 
actual  knowledge  thereof  or  not,  and  cannot  recover  for  delay  In 
the  transmission  of  the  message.  In  the  absence  of  gross  negligence 
or  willful  misconduct  on  tlie  part  of  the  company  or  Its  servants. 

TELEGRAPH  COMPANIES— DELAY  IN  TRANSMISSION - 
GROSS  NEGLIGENCE.- If  a  telegraph  company  has  provided 
suitable  instruments  and  comi)otent  operators,  the  failure  of  an 
operator  to  make  proper  connections,  thus  causing  delay  In  the  trans- 
mission of  a  message,  is  not  gross  negliponce  for  which  the  company 
Is  liable,  when  It  has  stipulated  for  nonliability  for  delays  In  the 
transmission  of  messages. 

C.  A.  Kent,  for  the  appellant 

D.  W.  Brooks  and  0.  Kirchner,  for  the  appellee. 

»«»  GRANT,  J.  Defendant  has  a  telegraph  oflice  at  Hand 
statiion,  on  the  Wahash  railroad,  twelve  miles  from  Detroit,  and 
also  at  Dearborn,  on  the  Michigan  Central.  The  distance  be- 
tween them  is  between  three  and  four  miles.  At  both  places  the 
office  is  one  with  that  of  the  railway  company,  and  the  operators 
are  thoee  employed  by  these  companies.  Defendant  has  an  ar- 
rangement with  the  companies,  by  which  their  operators  at  these 
ptabions  do  all  its  business.  It  has  no  contract  with  the  opera- 
tors, and  no  control  over  them.  Tbe  entire  receipts  of  the  de- 
fendant at  Hand  are  about  two  dollars  and  fifty  cents,  and  at 
Dearborn  alx)ut  four  dollars,  per  month.  '^I'he  cost  of  a  telegraph 
operator  at  either  place  would  be  about  forty  dollars. 

Plaintiff  resided  at  Hand  station.  His  wife  was  taken  sick  on 
the  morning  of  August  26,  1890,  and  a  physician  residing  at 
Dearborn  waa  summoned  to  attend  her.  She  ******  was  suffering 
from  a  miscarriage.  The  flow  of  blood  was  stopped,  and  the 
physician  left,  with  instructions  to  send  for  him  if  the  hemor- 
rhage returned.    About  ndne  o'clock  in  the  morning  she  became 
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worse.  At  ten  o'clock  plaintiff  sent  an  unrepeated  message  to 
the  physician  at  Dearborn,  saying,  *^Come  to  my  house  quick." 
He  also  informed  the  operator  of  Mrs.  Birkeitt's  illlness,  and  of 
the  necessity  of  haste.  The  message  had  to  go  by  way  of  Detroit. 
It  reached  the  latter  place  in  due  time,  but  the  operator  at  De- 
troit could  not  get  the  operator  at  Dearborn,  although  he  tried 
many  times.  The  message  should  have  been  delivered  in  about 
half  an  hour,  but  was  not  delivered  until  about  two  o'clock  P.  M. 
The  regular  operator  at  Dearborn  had  been  granted  leave  of  ab- 
sence, and  his  place  temporarily  supplied  by  another,  who  did 
not  make  the  proper  connection  with  the  Detroit  office  of  the 
defendant.  This  was  the  reason  of  the  delay  in  sending  the 
message.  It  is  claimed  by  plaintiff  that  the  health  of  his  wife 
was  seriously  injured  by  the  delay  in  the  delivery  of  the  message, 
and  the  consequent  failure  to  obtain  medical  attendance  and 
treatment,  and  also  that  he  had  been  subjected  thereby  to  ex- 
pense in  procuring  medical  attendance  and  medicines.  For  the 
alleged  injury  he  recovered  verdict  and  judgment  of  two  thou- 
sand five  hundred  dollars. 

The  telegraph  blank  upon  which  the  message  was  sent,  and 
signed  by  the  plaintiff,  stated  that  it  was  taken  by  the  company 
subject  to  the  terms  thereon  printed.  One  of  these  terms  reads 
as  follows:  "To  guard  against  mistakes  or  delays,  the  sender  of 
a  message  should  order  it  repeated;  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For  this,  one-half  the  reg- 
ular rate  is  charged  in  addition.'* 

It  further  provided  that  tlie  company  should  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  delivery  or  for  the 
nondelivery  of  any  unrepeated  message,  whether  ^"^  happening 
by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount 
received  for  sending  the  same.  The  first  defense  set  up  against 
this  action  is  this  condition,  which  defendant  insists  was  a  part 
of  the  contracft  between  it  and  the  plaintiff,  and  is  such  a  reason- 
able condition  as  the  law  authorizes  it  to  make. 

It  was  settled  in  this  state  by  the  case  of  "Western  Union  Tel. 
Co.  V.  Carew,  15  Mich.  585,  that  telegraph  companies,  in  the  ab- 
sence of  any  provision  of  the  statute,  are  not  commoij  carriers, 
and  that  the  regulation  stated  above  is  reasonable,  and  binding 
upon  the  senders  of  messages,  whether  they  had  knowledge  of  its 
contents  or  not.  This  has  been  accepted  as  the  law  in  this  state 
for  twenty-seven  years.  The  telecram,  as  written,  used  the  word 
"forty";  as  delivered,  the  word  "four."  The  legislature  has  not 
seen  fit  to  change  the  liability  of  telegraph  companies,  as  there 
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esrtablished;  and,  whatever  might  be  the  views  of  any  of  us  if 
it  were  a  new  question,  we  are  not  disposed  to  overrule  that  caae, 
which  received  the  sanction  of  the  three  eminent  jurists  who  de- 
cided it.  The  reasoning  of  that  decision  is  substantially  the  same 
as  that  found  in  the  decisions  of  many  other  courts,  some  of 
which  are  cited  in  the  opinion.  In  addition  to  the  oases  there 
cited,  we  cdte  the  following:  Ellis  v.  American  Tel.  Co.,  13  Allen, 
226;  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299;  18  Am. 
Rep.  485;  Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  231;  Red- 
path  V.  Western  Union  Tel.  Co.,  112  Mass.  71;  17  Am.  Rep.  69; 
Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  403;  Western 
Union  Tel.  Co.  v.  Hearne,  77  Tex.  83;  Passmcre  v.  Western  Union 
Tel.  Co.,  78  Pa.  St.  238;  Becker  v.  We.«?tern  Union  Tel.  Co.,  11  r 
Xeb.  87;  38  Am.  Rep.  356;  Wann  v.  Western  Union  Tel.  Co.,  37  \ 
Mo.  472;  90  Am.  Dec.  395;  Lassiter  v.  Western  Union  Tel.  Co.,  1 

89  N.  C.  334;  United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  232;  | 
96  Am.  Dec.  519;  Hart  v.  Western  Union  Tel.  Co.,  66  Cal.  679; 
56  Am.  Rep.  119. 

In  Ellis  V.  American  Tel.  Co.,  13  Allen,  226,  the  dispatch,  aa 
sent,  read,  "Ten  (10)  men,  one  hundred  twenty-five  dollars." 
As  received,  it  read,  "Ten  (10)  men,  one  hundred  seventy-five 
»<"*  (175)  dollars."  In  Grinnell  v.  Western  Union  Tel.  Co.,  113 
Mass.  299,  18  Am.  Rep.  485,  a  material  part  of  the  message  was 
omitted.  In  Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  231, 
the  message  was  never  delivered.  In  Redpath  v.  Western  Union 
Tel.  Co.,  112  Mass.  71,  17  Am.  Rep.  69,  the  message  was  never 
delivered,  but  was  sent  to  Oswego,  instead  of  to  Owego.  In 
Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  463,  the  message 
was  not  delivered  until  five  days  €ifter  its  receipt.  In  Western 
Union  Tel.  Co.  v.  Heame,  77  Tex.  83,  the  dispatch  read:  "Re- 
turn note  left  by  Ileame.  Draw  for  $500."  As  delivered,  it  read: 
"Return  note  left  by  Heaxne,  order  $500."  The  plaintiff  in  the 
court  below  recovered  a  verdict  for  twenty-five  thousand  dollars. 
In  Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238,  the  dis- 
patch, as  sent,  read,  "I  hold  the  Tibbs  tract  for  you."  As  re- 
ceived, it  read,  "I  sold  the  Tibbs  tract  for  you."  In  Becker 
T.  Western  Union  Tel.  Co.,  11  Neb.  87,  38  Am.  Rep. 
356,  the  dispatch,  as  sent,  read,  "One  fift)r";  as  received,  "One 
sixty."     In  Wann  v.  Wesbem  Union    Tel.  Co.,  37  Mo.  472, 

90  Am.  Dec.  395,  the  dispatch,  as  sent,  read,  "Ship  by  sail"; 
u  received,  "Ship  by  rail."  A  similar  mistake  occurred  in 
I-iassitor  t.  Western  Union  Tel.  Co.,  89  N.  C.  334,  which 
case  has,  however,  been  recently  overruled  by  Brown  v. 
Postal  Tel.  Co.,  Ill   N.  C.  187;    32  Am.  St.  Rep.  798.    In 
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United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  233,  96  Am.  Dec. 
619,  the  dispatch  was  never  delivered.  In  Mac  Andrew  v.  Tele- 
graph Co.,  17  Com.  B.  3,  the  message  directed  a  vessel  to  proceed 
to  Hull.  The  message,  when  delivered,  read  "Southampton." 
In  the  above  cases,  this  regulation  was  held  reasonable,  and  the 
failure  to  order  the  message  repeated  a  complete  answer  to  the 
action.  Several  of  the  authorities  above  cited  recognize  the  rule 
that  any  condition  relieving  telegraph  companies  from  liability 
for  gross  negligence,  willful  misconduct,  or  fraud  is  void,  as 
against  public  policy.  This  rule  is  also  recognized  in  the  fol- 
lowing authorities:  White  v.  Western  Union  Tel.  Co.,  5  McCrary, 
103;  Western  Union  Tel.  Co.  v.  Howell,  38  Kan.  685;  Western 
Union  Tel.  Co.  v.  Goodbar  (Miss.),  7  South.  Eep.  214, 

The  authorities  are  not  uniform,  and  several  authorities  will 
be  found  to  the  contrary.  The  rule  is  criticised  in  Thompson 
on  the  Law  of  Electricity,  chapter  8,  where  ^^^  the  authorities 
will  be  found  collated.  We  do  not  deem  it  important  to  cite 
them  here.  Some  of  them  recognize  the  right  of  telegraph  com- 
panies to  establiah  reasonable  rules  and  regulations  for  the  con- 
duct of  their  business.  Some  also  recognize  these  regulations 
as  valid,  but  strip  them  of  their  force  by  holding  that  they  do  not 
apply  to  nor  relieve  a  telegraph  company  in  case  of  negligence. 
Speaking  for  myself,  I  can  see  no  object  in  the  regulation,  unless 
it  be  to  relieve  the  company  from  certain  negligent  acts  of  its 
employes.  If  they  be  not  common  carriers — and  this  is  almost 
universally  atdmitted — ^then  there  is  no  liability,  except  in  case 
of  negligence.  If  delay  in  delivery,  or  failure  to  deliver,  or  mis- 
take in  the  wording  of  messages,  is  attribntable  to  storm,  to  acci- 
dent, to  sudden  sickness  of  an  operator  or  a  messenger,  or  to  amy 
cause  which  does  not  of  itself  imply  negligence,  there  can  be  no 
liability.  What  purpose,  then,  is  there  in,  or  what  benefit  is, 
such  a  regulation,  if  it  still  leaves  open  the  question  of  negli- 
gence against  them,  where  the  sender  does  not  choose  to  comply 
with  the  conditions  to  which  he  has  agreed,  and  which  will,  in 
all  probability,  insure  the  delivery  of  his  message  as  written? 
In  commenting  upon  this  class  of  cases,  which  hold  that  tele- 
graph companies  cannot  stipulate  against  any  nes-ligence  on  the 
part  of  their  employes,  the  supreme  court  of  California  says: 

"But,  as  this  latter  class  of  cases  concede  that  telegraph  com- 
panies are  not  common  carriers,  their  liability  must  rest  on  the 
ground  of  negligence  or  willful  misconduct,  which  is  fraud. 
Fraudulent  conduct  on  the  part  of  the  company  would,  of  course, 
vitiate  such  a  stipulation;  but  to  say  that  no  stipulation  can  be 
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made  limiting  their  liability  for  negligence  is  to  say,  in  effect, 
that  no  stipulation  can  be  made  limiting  their  liability  at  all.  It 
seems  to  us,  therefore,  that  we  must  either  hold,  as  did  the  courts 
in  Illinois,  Maine,  and  Wisconsin,  that  such  stipulations  are  in- 
valid, because  unsupported  by  a  consideration  and  contrary  to 
public  poli-cy,  or  that  it  is  competent  for  **''  telegraph  compan- 
ies to  stipulate  for  the  limitation  of  their  liability  for  errors  aris- 
ing from  any  cause  except  willful  misconduct  or  gross  negli- 
gence": Hart  V.  Western  Union  Tel.  Co.,  66  Cal.  583;  66  Am. 
Eep.  119. 

The  court  below  and  counsel  appear  to  have  recognized  the  rule 
as  established  in  Western  Union  Tel.  Co.  v.  Carew,  15  ^lich. 
525,  for  it  was  left  to  the  jury  to  determine  whether  the  defend- 
ant was  guilty  of  gross  negligence  in  the  failure  to  deliver  the 
message  within  the  usual  time.  Such  failure  is  certainly  no  more 
gross  negligence  than  in  the  cases  above  cited,  where  the  message 
was  not  delivered  at  all,  and  in  others  where  the  language  was 
very  materially  changed  and  serious  damage  resulted.  Negligence 
is  the  gist  of  these  actions.  It  must  be  both  alleged  and  proven. 
Some  authorities  hold  that  proof  of  the  delivery  of  the  message 
to  the  company  by  the  sender,  and  of  the  fadlure  to  deliver,  or 
of  delay  in  delivery,  or  of  its  receipt,  in  language  mflferially  dif- 
ferent from  that  in  which  it  was  sent,  makes  a  prima  facie  case 
of  negligence,  and  casts  the  burden  of  proof  upon  the  company 
to  explain.  This  may  be  the  correct  rule,  since  the  facts  are  pe- 
culiarly within  the  knowledge  of  the  company,  but  that  question 
is  not  now  involved,  since  the  cause  of  the  delay  is  conceded. 

The  highest  judicial  tribunal  in  this  country,  in  the  recent 
case  of  Primrose  v.  Western  Union  Tel.  Co.,  134  U.  S.  1,  has 
passed  upon  the  precise  question.  The  authorities  are  there 
cited  and  discussed  in  nn  exhaustive  opinion  by  Mr.  Justice 
Gray.  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525,  is  cited, 
and  its  language  quoted  with  approval.  The  regulation  in  tha;t 
case  is  identical  with  the  one  in  this,  and  it  is  sustained  in  its 
entirety.  Mr.  Justice  Gray  cites  and  discusses  the  decisions 
holding  the  regulation  to  be  against  public  policy  and  void, 
among  which  is  the  case  of  Tyler  v.  Western  Union  Tel.  Co.,  60 
111.  421;  14  Am.  l?ep.  38.  He  quotes  the  language  of  that  de- 
cision, and  says  of  it: 

******  "The  elTect  of  that  construction  will  be  either  to  hold 
telegraph  companios  to  be  subject  to  the  liability  of  common  car- 
riers, which  the  court  admitted,  in  an  earlier  part  of  its  opinion, 
that  they  were  not,  or  else  to  allow  to  the  stipulation  no  effect 
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whatever;  for,  if  they  were  not  common  carriers,  they  would 
not,  even  if  there  were  no  express  stipulation,  be  liable  for  un- 
avoidable mistakes,  due  to  causes  over  which  they  have  no  con- 
trol  

"The  conclusion  is  irresistible  that,  if  there  was  negligence 
on  the  part  of  any  of  the  defendant's  servants,  a  jury  would  not 
have  been  warranted  in  finding  that  it  was  more  than  ordinary 
negligence,  and  that,  upon  principle  and  authority,  the  mistake 
was  one  for  which  the  plaintiff,  not  having  had  the  message 
repeated  according  to  the  terms  printed  upon  the  back  thereof, 
and  forming  part  of  his  contract  with  the  company,  could  not 
recover  more  than  the  sum  which  he  had  paid  for  sending  the 
single  message." 

It  is  therefore  clear  that,  in  order  to  hold  this  regulation,  which 
was  a  part  of  the  contract,  void,  we  must  not  only  overrule  the 
decision  of  our  own  court,  but  must  run  counter  to  the  great 
weight  of  authority.  We  do  not  feel  justified  in  doing  this:  See, 
also,  Eiley  v.  Telegraph  Co.,  26  N.  Y.  Supp.  532;  Beasley  v. 
Western  Union  Tel.  Co.,  39  Fed.  Rep.  181,  quoting  AVestem 
Union  Tel.  Co.  v.  Carew,  15  Mich.  525,  with  approval. 

The  statute  of  California  requires  telegraph  companies  to 
"use  great  care  and  diligence  in  the  transmission  and  delivery 
of  messages":  Cal.  Civ.  Code,  sec.  2162.  The  federal  court  in  that 
state  held  that  a  company  could  not,  by  stipulation,  relieve  itself 
from  the  liability  imposed  by  this  express  "enactment":  Western 
Union  Tel.  Co.  v.  Cook,  9  Co.  Ct.  App.  680;  61  Fed.  Rep.  624. 

In  its  decision,  the  court  say:  "The  nature  of  the  emplo)rment 
is  so  peculiar,  the  risks  attending  it  so  extraordinary,  that  it  is 
not  unreasonable  to  uphold  such  stipulations,  to  the  extent  of 
limiting  the  liability  of  the  company  for  losses  not  occasioned 
by  its  want  of  care  and  diligence  exacted  by  the  law  under  which 
it  operates." 

^^^  It  is  further  argued  by  the  learned  counsel  for  the  plaintiff 
that  the  repetition  of  the  message  would  not  have  prevented 
the  damage  complained  of,  and  that,  therefore,  the  failure  to  have 
it  repeated  does  not  protect  the  defendant  from  liability.  In  the 
monographic  note  to  Camp  v.  Western  Union  Tel.  Co.,  71  Am. 
Dec.  468,  the  following  authorities  are  cited  as  supporting  this, 
contention:  Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  9 
Am.  Rep.  136;  Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1; 
Bimey  v.  New  York  etc.  Tel.  Co.,  18  Md.  341;  81  Am.  Dec.  607; 
Ellis  V.  American  Tel.  Co.,  13  Allen,  226;  Baldwin  v.  United 
States  Tel.  Co.,  54  Barb.  505;  Sprague  v.  Western  Union  TeL 
Co.,  6  Daly,  200;  Bell  v.  Telegraph  Co.,  25  L.  C.  Jur.  248. 
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In  "Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1,  the  action  was 
based  entirely  upon  the  statute  of  the  state  of  Indiana,  and  not 
upon  any  contract  between  the  parties.  The  court,  in  Bimey  v. 
New  York  etc.  Tel.  Co.,  18  Md.  341,  81  Am.  Dec.  GOT,  based  its 
holding  entirely  upon  the  fact  that  no  effort  whatever  was  made 
by  the  company  or  its  agents  to  place  the  message  upon  its  tran- 
sit. The  decision  recognizes  the  validity  of  a  regulation  similar 
to  that  in  the  present  case. 

In  Baldwin  v.  United  States  Tel.  Co.,  54  Barb.  505,  the  de- 
fendant was  a  connecting  line,  and  received  the  message  from  the 
United  States  Branch  Telegraph  Company,  to  whom  the  plain- 
tiffs had  given  it  for  transmission.  The  defendant  set  up  its 
agreement  with  the  other  company,  to  wliich  the  plaintiffs  were 
not  parties.  The  court  say,  at  page  51G:  "It  is  not  necessary  to 
discuss  what  would  have  been  the  rights  of  tJie  parties,  had  tli9 
plaintiffs  sent  the  message  from  the  defendant's  office,  written 
upon  one  of  their  blanks,  containing  tJieir  rules,  conditions,  and 
regulations  as  to  their  terms  of  transmitting  messages."  The 
italics  are  those  of  tlie  decision. 

Sprague  v.  Western  Union  Tel.  Co.,  6  Daly,  200,  is  another 
case  of  the  same  character.  The  court  say,  at  page  203:  *''<*  "This 
was  not  a  mistake  or  delay  in  the  transmission  or  delivery,  or 
a  nondelivery,  but  an  entire  breach,  of  the  contract,  by  a  neglect 
to  send  the  message  at  all.** 

In  Bell  V.  Telegraph  Co.,  25  L.  C.  Jur.  248,  plaintiff  tele- 
graphed to  one  Machar,  to  which  Machar  immediately  sent  an 
answer  by  the  defendant's  line,  which  was  never  delivered. 
Stress  appears  to  be  laid  in  the  opinion  upon  the  fact  that  plain- 
tiff was  to  be  the  recipient  of  the  message,  and  was  not  a  party, 
therefore,  to  the  conditions  of  the  message  sent.  The  liability, 
however,  was  chiefly  placed  upon  the  law  of  the  Dominion  in 
relation  to  common  carriers,  which  is  quoted  in  the  opinioai  as 
follows:  "Notice  by  carriers  of  special  conditions  limiting  their 
liability  is  binding  only  upon  persona  to  whom  it  is  made  known; 
end  notwithstanding  such  notice,  and  the  knowledge  thereof, 
carriers  are  liable,  wherever  it  is  proved  that  the  damage  is 
caused  by  their  fault,  or  the  fault  of  those  for  whom  they  aro  rc- 
«pon«ible.'*  The  principles  of  this  law  are  then  briefly  applied 
'*to  the  case  in  hand,"  and  the  defendant  held  liable. 

It  IB  apparent,  we  think,  that  these  decisions  do  not  sustain  the 
text  of  the  learned  editor,  and  throw  no  light  upon  the  present 
controversy.  In  We?tem  Union  Tel.  Co.  v.  Graham,  1  Col.  230, 
9  Am.  Kep.  136,  it  does  not  clearly  appear  where  the  mistake 
occurred.    The  statement  in  tlie  opinion  is,  that  "the  message 
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-"was  not  transmitted  and  delivered."  It  may  be  inferred  from 
this  that  the  message  was  never  placed  in  transit.  While  the 
language  of  this  opinion  sustains  the  text,  it  is  significant  that 
there  was  no  stipulation,  as  in  the  case  at  bar,  that  the  company 
should  not  be  liable  in  the  case  of  an  unrepeated  message.  The 
notice  simply  stated  that  messages  of  importance  ought  to  be  re- 
peated, and  attempted  to  limit  the  liability,  in  the  case  of  re- 
peated messages,  to  five  hundred  times  the  amount  paid  for  send- 
ing them.  In  Ellis  v.  American  Tel.  Co.,  13  Allen,  226,  the  lan- 
guage upon  this  point  was  obiter  dicta,  and  so  ^''^  held  by  the 
same  court  in  subsequent  decisions  hereinafter  cited. 

This  rule  appears  to  be  sanctioned  in  Fleischner  v.  Pacific  etc. 
Cable  Co.,  55  Fed.  Rep.  738.  The  defendant  in  that  case  was 
clearly  liable  upon  other  grounds.  It  received  an  important  mes- 
sage for  transmission  from  Portland,  Oregon,  to  Seattle.  There 
was  a  competing  line  between  these  two. points.  The  line  of  the 
defendant  was  down,  and  had  been  for  more  than  an  hour  pre- 
vious to  the  receipt  of  the  message.  The  defendant  did  not 
know  where  it  was  down,  nor  how  long  it  would  require  to  put 
it  in  order.  It  did  not  notify  the  sender  that  its  line  was  down, 
nor  make  any  attempt  to  send  the  message  by  the  competing 
line.  This  was  clearly  a  case  of  gross  negligence,  for  which  it, 
under  all  the  authorities,  would  have  been  liable. 

In  Grinnell  vs.  Western  Union  Tel.  Co.,  113  Mass.  306,  18 
Am.  Pep.  485,  the  language  of  Ellis  v.  American  Tel.  Co.,  13  Al- 
len, 226,  upon  this  point  was  held  to  be  obiter  dicta,  and  was  dis- 
approved. The  court  in  that  case,  replying  to  this  contention. 
Bay:  "The  conclusive  answer  to  it  is  that  the  plaintiff,  having 
omitted  to  fulfill  the  condition  on  which  alone,  by  the  terms  of 
the  express  contract  between  the  parties,  he  could  recover  for 
any  mistake  in  transmission  more  than  the  amount  of  his  original 
payment,  cannot  be  permitted  to  prove  that  his  own  failure  to 
fulfill  his  contract  did  not  affect  the  result." 

The  precise  question  was  again  before  that  court  in  Clement 
T.  Western  Union  Tel.  Co.,  137  Mass.  466,  where  the  message  had 
reached  the  receiving  office,  and  been  intrusted  to  a  messenger 
boy  for  delivery.  The  language  of  the  court  is  as  follows:  "The 
only  negligence  shown  in  this  case  was  an  unexplained  delay  in 
delivering  the  message  on  the  part  of  the  messenger  boy,  to  whom 
it  was,  after  its  receipt,  intrusted  for  delivery.  It  may  be  that 
the  company  might  be  guilty  of  some  fraudulent  or  gross  neg- 
ligence in  transmitting  ^''^  or  delivering  a  message,  so  that  it 
would  not  be  protected  by  its  regulation  from  liability  for  the 
actual  damages,  though  in  excess  of  the  sum  stdpulated.    But 
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the  negligence  of  the  messenger  hoys  in  delivering  messages  waa 
plainly  contemplated  hy  the  parties  when  they  entered  into  the 
etipulation,  and  there  ere  no  principles  of  public  policy  which 
should  prevent  the  company  from  stipulating  that  it  will  not  be 
responsible  for  such  negligence,  beyond  k  fixed  amount,  unless  it 
receives  a  reasonable  compensation  for  assuming  further  respon- 
sibility." This  case  is  cited  with  approval  in  Primrose  v.  West- 
em  Union  Tel.  Co.,  154  U.  S.  1. 

The  question  now  before  us  is  not  one  of  neglect  to  transmit  at 
all,  nor  of  failure  to  deliver  after  receipt  at  the  place  of  destina- 
tion. It  is  a  case  of  delay  in  transmission.  It  is  ob- 
vious that  such  delays  may  occur  from  various  causes. 
There  is  as  much  reason  in  stipulating  against  such  de- 
lays as  there  is  against  inaccuracies  in  the  message.  The  demand 
for  its  repetition  is  a  notice  of  its  importance  and  the  necessity 
for  promptness,  additional  to  the  language  of  the  message  itself. 
If  the  order  to  repeat  had  been  contained  in  the  message,  we 
cannot  say  that  the  operator  at  Detroit,  upon  finding  that  he 
could  not  get  the  office  at  Dearborn,  would  not  have  at  once  tel- 
egraphed to  the  plaintiff  that  fact.  However  that  may  be,  this 
delay  was  one  against  wliich  he  contracted,  and  against  which, 
under  the  authorities  above  cited,  the  parties  had  the  clear  right 
to  do  so. 

The  defendant  provided  suitable  instruments  and  competent 
operators.  The  failure  of  the  temporary  operator  at  Dearborn 
to  connect  his  instrument  with  its  line  for  a  fe^v  hours  is  not 
"groes  negligence,"  within  the  definition  adopted  by  this  court: 
Denman  v.  Johnston,  85  Mich.  387;  Frost  v.  Milwaukee  etc.  R.  li. 
Co.,  96  Mich.  470.  There  was  no  intentional  wrong,  and  no  act 
done  to  cause  the  delay,  with  knowledge  of  the  plaintiff's  mes- 
sage. It  appears  that  about  one  message,  every  two  days,  came  to 
Dearborn.  ^"^^  Defendant  could  not  keep  an  operator  there  at 
its  own  expense.  It  was  therefore  entirely  proper  for  it  to  em- 
ploy the  railroad  operator  to  attend  to  its  business  at  this  and 
similar  stations.  But  it  cannot  defend  upon  the  ground  that  the 
business  was  small.  Having  held  itself  out  as  ready  to  do  busi- 
ness at  these  stations,  the  duty  imposed  was  the  same  as  though 
it  had  an  operator  of  its  own.  The  act  complained  of,  however, 
was  not  attemled  by  any  willful  misconduct,  or  reckless  disregard 
of  the  rights  of  plaintiff,  and  cannot,  therefore,  be  held  to  C0D«ti- 
tute  gross  negligence. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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TELEGRAPH  COMPANIES— WHETHER  COMMON  CARRIERS. 
Telegraph  companies  are  common  carriera  of  intelligence,  with  rights 
and  duties  analogous  to  those  of  public  carriers  of  goods  and  passen- 
gers: Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  44  Neb.  326;  48  Am. 
fcJt.  Rep.  729,  and  note. 

TELEGRAPH  COMPANIES  — STIPULATION  AGAINST  LIA, 
BtLITY. — A  stipulation  in  the  message  blank  of  a  telegraph  company 
that  its  liability  for  any  mistake  or  delay  in  the  transmission  or  deliv- 
ery of  a  message  shall  not  extend  beyond  the  sum  received  for  sending 
it,  unless  the  sender  orders  the  message  repeated,  is  a  reasonable  regu- 
lation, and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  com- 
pany from  liability  beyond  the  amount  stipulated  for  any  cause,  except 
willful  misconduct  or  gross  negligence  on  its  part:  Redington  v.  Pacific 
Postal  Tel.  etc.  Co.,  107  Cal.  317;  48  Am.  St.  Rep.  132,  and  note;  but 
Buch  a  regulation  is  unreasonable  and  inapplicable  when  applied  to  a 
case  in  which  the  company  has  failed  and  neglected  to  transmit  the 
message  at  all:  Francis  v.  Western  Union  Tel.  Co.,  58  Minn.  252;  49 
Am.  St.  Rep.  507. 

TELEGRAPH  COMPANIES— BLANKS— BINDING  EFFECT  OP 
REGULATIONS  ON. — Both  the  sender  of  a  telegraphic  message  and 
the  person  to  whom  it  is  addressed  are  bound  by  reasonable  regulations 
printed  upon  a  blank  furnished  by  the  telegraph  company,  upon  which 
the  message  is  written  and  signed  by  the  sender:  Stamey  v.  Western 
Union  Tel.  Co.,  92  Ga.  613;  44  Am.  St.  Rep.  95,  and  note;  but  see 
Mathia  v.  Western  Union  Tel.  Co.,  94  Ga.  338;  47  Am.  St.  Rep.  167. 
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OBSCENE  PICTURES. —A  negative  from  which  an  obscene 
picture  may  be  made  is  a  picture,  and  sitting  for  such  negative  Is 
procuring  It. 

OBSCENE  PICTURES— INTENT.— Evidence  that  the  person 
informed  against  sat  for  a  negative  from  which  an  obscene  photo- 
graph was  produced,  without  more,  Is  not  sufficient  to  justify  a  con- 
viction, under  a  statute  making  it  an  ofCense  to  procure  any  obscene 
picture  for  the  purpose  of  sale,  exhibition,  loan,  or  circulation. 

W.  A.  Eraser  and  J.  E.  Nichols,  for  the  appellant 

A.  A.  Ellis,  attorney  general,  and  L.  B.  Gardner,  prosecuting 
attorney,  for  the  people. 

■***  HOOKER,  J.  Defendant  'vras  convicted  under  an  infor- 
mation which  charged  her  with  having  procured  a  certain  ob- 
scene picture  of  herself,  for  the  purpose  of  exhibition,  loan,  and 
circulation.  Counsel  for  the  people  claim  that  the  evidence 
shows  that  the  defendant  employed  two  itinerant  photographert 
to  make  negatives  of  her  residence;  that  subsequently  these  nega- 
tives were  found  among  the  effects  of  said  photographers,  and 
that  Exhibit  A  was  also  found  at  the  same  time  and  place.  Ex- 
hibit A  was  a  negative  of  a  woman  in  a  practically  nude  condi- 
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■tion,  and  is  claimed  to  be  a  negative  of  the  person  of  the  defend- 
ant. Exhibit  B  was  a  photograph  made  from  this  negative  by 
direction  of  the  prosecuting  attorney  or  sheriff.  A  witness 
named  Cole  testified  that  he  saw  a  picture  identically  like  Exhibit 
B  in  Mohr's  cigar  store.  There  was  no  evidence  that  any  pho- 
tograph waa  made  from  the  negative,  except  that  made  by  the 
officer's  direction,  unless  the  picture  described  by  Cole  was  such. 
There  was  testimony  tending  to  show  that  the  photographers 
did  some  work  upon  nude  fancy  pictures  for  Mohr's  saloon.  The 
court  instructed  the  jury,  in  substance,  that  the  negative  is  a 
picture,  ***  within  the  meaning  of  the  law;  that,  if  the  defend- 
ant voluntarily  sat  in  a  nude  condition,  to  enable  it  to  be  taken, 
she  assisted  in  obtaining  it,  and  therefore  procured  it;  and  that 
an  intention  to  circulate  photographic  prints  from  the  negative 
would  be  an  intention  to  circulate  the  picture,  within  the  stat- 
ute. He  left  the  question  of  the  intent  with  which  it  was  pro- 
cured to  the  jury. 

We  have  no  doubt  that  a  negative  is  a  picture.  "We  think, 
also,  that  the  court  was  right  in  holding  that  sitting  for  the  neg- 
ative was  procuring  the  negative. 

The  purpose  for  which  the  picture  was  obtained  is  an  essential 
element  of  the  offense,  and  must  be  proved  like  any  other  ele- 
ment. There  can  be  no  presumption  of  a  particular  purpose;  it 
must  be  a  legitimate  inference  from  the  evidence.  The  facts 
that  Wigle  &  Webb  had  the  negative,  and  that  Cole  saw  a  picture 
printed  from  it,  do  not  sufficiently  prove  it.  The  natural  infer- 
ence from  these  facts  would  be,  that  she  sa't  for  a  negative  to 
obtain  a  picture  or  pictures  for  herself.  While  it  may  be  ad- 
mitted that  the  usual  purpose  of  procuring  photocrraphs  is  ex- 
hibition to  friends,  it  does  not  necessarily  follow  that  such  is  the 
purpose.  Nor  is  there  any  reason  for  thinking  that  she  designed 
that  Wigle  &  Webb  should  dispose  of  any  to  other  persons.  The 
purpose  does  not  appear,  unless  from  the  fact  that  one  was  seen, 
or  from  the  assumption  that  she  expected  or  designed  to  give 
prints  to  her  friends.  There  is  nothing  to  show  either.  If  there 
were  testimony  tending  to  show  that  she  did  exhibit  or  circulate 
the  picture,  we  might  legitimately  infer  that  she  intended,  when 
she  procured  it,  to  make  such  use  of  it.  But  in  this  case,  she  is 
not  shown  to  have  done  more  than  to  sit  for  a  negative,  and  that 
only  appears  from  the  fact  that  the  negative  was  found  in  the  pos- 
eeesion  of  the  photographers,  with  whom  she  had  done  businesa 
in  relation  **•  to  other  pictures.  TJpon  this  record,  the  court 
should  have  directed  a  verdict  of  not  guilty. 
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Conviction  set  aside,  and  a  new  trial  ordered. 
The  other  justices  concurred. 

INDECENCY— OBSCENE  PICTURES.— The  exhibition  of  an  ob- 
Bcene  picture  ia  an  offense  ten'iing  to  the  corruption  of  morals,  and  is 
indictable  at  common  law:  Commonwealth  v.  Sharpless,  2  Serg.  &  B. 
91 ;  7  Am.  Dec.  632. 


First  Commercial  Bank  v,  Talbert. 

[103  Michigan,  625.] 

GUARANTY,  CONTINUING  —  INDORSEMENTS  —  RENEW- 
ALS.—If  a  member  of  an  insolvent  banking  firm  sends  to  the  cash- 
ier of  another  bank,  holding  a  large  amount  of  commercial  paper 
indorsed  by  such  firm,  a  writing  authorizing  his  copartner  to  use 
the  name  of  the  writer,  "as  one  of  the  firm,  as  indorsers  on  paper" 
sent  to  such  casliier  to  renew  the  indorsed  paper,  such  writing 
authorizes  the  continuance  of  the  use  of  the  firm  name  as  iudorser. 
and  is  not  confined  to  renewals  of  the  particular  paper  held  by  the 
bank  at  the  time  it  was  given,  but  invests  the  copartner  to  whom  it 
was  given  with  power  to  continue  such  renewals  until  the  paper  can 
be  retired  by  collection. 

GUARANTY,  CONTINUING  —  REORGANIZATION  OP 
BANK.— A  national  bank  which  is  the  reorgauizaton  of  a  state  bank, 
with  the  same  assets,  liabilities,  ofiicers,  and  stockholders,  retains 
its  id<intity,  so  that  a  guaranty  of  payment  made  to  the  state  bank 
can  be  enforced  by  the  reorganized  bank. 

Weadock  &  Purcell  and  A.  C.  Baldwin,  for  the  appellant. 

Humphrey  &  Grant,  for  the  appellee. 

«2«  MONTGOMERY,  J.  In  1884,  Leroy  Moore  &  Co.,  com- 
posed of  Leroy  Moore  and  defendant,  James  Talbert,  were  en- 
gaged in  the  banking  business  at  Greenville,  Michigan,  and  in 
June  of  that  year  closed  their  doors.  At  this  time,  the  First 
National  Bank  of  Pontiac  held  about  fifty  thousand  dollars  of 
commercial  paper  with  the  indorsement  of  Leroy  Moore  &  Co. 
Mr.  John  D.  Norton,  cashier  of  the  First  National  Bank,  had  an 
interview  with  the  defendant,  Talbert,  in  which  Mr.  Norton 
stated  to  the  defendant  that  the  bank  held  this  amount  of  paper, 
amd  should,  for  its  protection,  have  some  writing  to  hold  the  de- 
fendant, Talbert,  on  renewals.  Subsequently,  an  authority  in 
writing  waa  sent  to  the  bank  in  the  following  terms: 

«2T  "Greenville,  Mich.,  Sept.  15,  1884. 
"John  D.  Norton,  Cashier. 

"Dear  Sir:  I  hereby  authorize  Leroy  Moore  to  use  my  name 
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as  one  of  the  firm  of  Leroy  Moore  &  Co.  as  indorsers  on  paper 
sent  you  for  renewals.  **yery  respectfully, 

"JAMES  TALBERT." 

Among  the  paper  held  by  the  hank  at  the  time  of  the  suspen- 
sion of  Leroy  Moore  &  Co.  were  notes  amounting  to  upwards  of 
five  thousand  dollars,  signed  by  C.  S.  D.  Harroun.  The  paper 
of  Harroim  was  renewed  from  time  to  time,  and  reduced  until 
the  note  in  suit  represents  the  unpaid  portion  of  his  paper.  The 
present  note  was  taken  by  the  plaintiff,  the  First  Commercial 
Bank.  The  First  National  Bank  continued  business  until  Jan- 
uary 1,  1893,  when  the  First  Commercial  Bank  was  organized 
under  the  state  banking  law,  and  the  testimony  tends  bo  show 
that  the  only  change  was  a  reorganization,  the  First  Commercial 
taking  all  the  paper  of  the  First  National,  and  assuming  all  its 
liabilities,  and  having  the  same  stockholders  and  the  same  ofii- 
cers  and  board  of  directors. 

Three  contentions  were  made  by  the  defendant  on  the  trial: 
1.  That  the  authority  relied  upon  was  not  an  authority  to  indorse 
the  firm  name  of  Leroy  Moore  &  Co.,  but  the  name  of  James  Tal- 
bert; 2.  That  the  authority  was  to  indorse  paper  held  by  the 
First  National  Bank  only,  and  not  paper  held  by  the  First  Com- 
mercial Bank;  3.  That  the  authority  cannot  be  held  to  autliorize 
repeated  renewals,  but  must  be  limited  to  renewals  of  paper 
held  by  the  bank  on  September  15,  1884,  or,  at  the  most,  that 
defendant  could  not  be  held  by  renewals  after  such  original  paper 
would  have  outlawed.  The  circuit  judge  directed  a  verdict  for 
the  defendant,  and  plaintiff  appeals, 

1.  We  do  not  think  the  authorization  open  to  the  construction 
contended  for  by  the  defendant  It  is  suggested  ^^^  that,  the 
authority  bedng  "to  use  my  name,'*  it  should  be  construed  as 
authorizing  Moore  to  sign  the  individual  name  of  Talbert,  and 
not  the  firm  name.  But  we  think  it  clear  that  the  intent  was  to 
authorize  the  continuance  of  the  use  of  the  firm  name.  In  no 
other  way  would  the  name  of  Talbert  be  signed  as  a  member  of 
the  firm  of  I^roy  Moore  &  Co. 

2.  Defendant  also  insists  that,  the  authority  being  directed  to 
John  B.  Norton  as  ccshier  of  the  First  National  Bank,  the  plain- 
tiff could  not  act  upon  it,  and  charge  the  defendant;  and  cases  are 
cited  in  which  the  guaranty  of  payment  of  obligations,  to  bo  in 
the  future  incurred,  to  a  particular  firm  has  been  held  not  to 
bind  the  guarantor  to  meet  obligations  incurred  by  purcliases 
made  of  another  or  different  firm,  even  though  the  firm  be  the 
successor  to   the   firm   addressed.      The  case  of   Crane  Co.  t. 
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Specht,  39  Neb.  123, 42  Am.  St.  Eep.  562,  is  a  case  of  this  charac- 
ter.  There  is  much  force  in  the  contention  of  plaintiff,  that  the 
authorization  in  question  is  something  more  than  a  guaranty  of 
payment,  and  is  in  the  nature  of  a  continuation  of  the  partner's 
authority  to  bind  the  banking  firm  of  Leroy  Moore  &  Co.  by  in- 
dorsement, and  that  the  instrument  should  not  be  construed 
with  the  same  strictness  as  an  ordinary  guaranty,  but  more  as 
in  the  nature  of  a  continuation  of  the  copartnership  for  the  pur- 
pose of  dealing  with  the  paper  then  held  by  the  bank.  But,  how- 
ever this  may  be,  we  think  that  the  First  Commercial  Bank  is 
substantially  identical  with  the  First  National.  The  state  bank- 
ing law  (3  Howell's  Statutes,  sec.  3208  b6)  authorizes  the  reor- 
ganization of  a  national  bank  as  a  state  bank.  It  provides:  "There- 
upon all  assets,  real  and  personal,  of  said  dissolved  national  bank 
shall,  by  act  of  law,  be  vested  in  and  become  the  property  of 
such  state  bank,  subject  to  all  liabilities  of  said  national  bank  not 
liquidated  under  the  laws  of  the  United  States  before  such  reor- 
ganization." 

^^^  It  was  evidenjtly  under  this  statute  that  the  reorganization 
was  effected,  as  the  testimony  is,  that  the  First  Commercial  took 
all  the  paper  of  the  First  National,  and  assumed  all  the  liabilities, 
and  had  the  same  board  of  directors  and  stockholders  at  the  time 
of  it.  In  the  well-considered  case  of  City  Nat.  Bank  v.  Phelps, 
97  N.  Y.  44,  49  Am.  Eep.  513,  a  question  which  we  think  is  pre- 
cisely analogous  to  the  one  here  under  oonsideraition  was  consid- 
ered. The  court  held  that  a  national  bank,  which  was  a  reor- 
ganization of  a  former  state  bank,  retained  its  identity,  so  that  a 
guaranty  of  payment  made  to  the  state  bank  could  be  enforced 
by  the  reorganized  national  bank.  It  was  said:  "All  property 
and  rights  which  they  held  before  organizing  as  national  banks 
are  continued  to  be  vested  in  them  under  their  new  status.  Great 
inconveniences  might  result  if  this  saving  of  their  existing  assets 
did  not  include  pending  executory  contracts  and  pending  guar- 
anties, as  well  as  vested  rights  of  property.  Although,  in  form, 
their  property  and  rights  as  state  banks  purport  to  be  transferred 
to  them  in  their  new  status  as  national  banks,  yet,  in  substance, 
there  is  no  actual  transfer  from  one  body  to  another,  but 
a  continuation  of  the  same  body  under  a  changed  jur- 
isdiction. As  beftween  it  and  those  who  have  contracted  with  it, 
it  retains  its  identity,  notwithstanding  its  acceptance  of  the  priv- 
ilege of  organizing  under  the  national  banking  act.** 

3.  Nor  do  we  think  that  the  authorization  should  be  construed 
as  limiting  the  authority  to  one  to  make  the  renewals  of  the  par- 
ticular notes  then  held  by  the  bank.    The  statement  should  b« 
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construed  with  reference  to  the  known  situation  of  the  parties, 
and  the  evident  purpose  with  which  it  was  executed,  which  very 
plainly  was  to  invest  Moore  with  a  discretion  to  continue  these 
renewals  until  the  paper  could  he  retired  hy  collection. 
The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 

GUARANTY— CONTINUING.— A  written  guaranty  for  the  prompt 
payment  of  the  price  of  goods  purchased,  or  to  be  thereafter  purchased, 
to  the  amount  of  a  sum  named,  is  a  collateral,  continuing  guaranty, 
and  the  amount  stated  is  a  limitation  upon  the  liability  of  the  guaran- 
tor, and  not  upon  the  credit  to  be  extended  to  the  principal  debtor; 
Taussig  V.  Reid,  145  111.  488;  36  Am.  St.  Rep.  604,  and  note.  The  eub- 
iect  of  continuing  guaranties  is  fully  discussed  in  the  notes  to  the  fol- 
lowing cases:  Columbus  Sewer-Pipe  Co.  v.  Ganeer,  55  Am.  Rep.  701- 
703;  Gard  v.  Stevens,  86  Am.  Dec.  53;  Menard  v.  Scudder,  66  Am. 
Dec.  618,  and  Fellows  v.  Prentiss,  45  Am.  Dec.  492. 

BANKS— NATIONAL,  CHANGED  FROM  STATE.— A  national 
bank,  changed  from  a  state  bank,  may  maintain  an  action  on  a  con- 
tinuing guaranty  for  loans  held  by  it  before  the  change  for  loans  both 
before  and  after  the  change:  City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44; 
49  Am.  Rep.  613. 
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[59  Minnesota,  6.] 
AN  ELECTION  LAW   SHOULD  NOT   BE   CONSTRUED  80 
radically  as  to  render  it  incapable  of  enforcement  without  disfran- 
chising great  numbers  of  electors  through  no  fault  of  theirs. 

ELECTION  LAWS,  WHEN  DIRECTORY —A  provision  in  a 
statute,  thai  two  judges  of  election,  of  opposite  political  parties, 
«hall  place  their  initials  on  the  backs  of  all  ballots  before  they  are 
used  by  the  voters,  is  not  ninndatory,  and  a  failure  to  observe  this 
provision,  and  the  consequent  marking  of  the  ballots  by  judges  who 
are  of  the  same  party,  does  not  require  the  rejection  of  such  ballots, 
when  cast  in  good  faith. 

El.ECTION  OATH,  FORM  OF,  FOR  ILLITERATE  VOTERS. 
If,  after  a  voter  has  explained  that  he  cannot  read  English,  or  can- 
not see  because  he  has  left  his  spectacles  at  home,  he  is  sworn,  and 
thereafter  the  judge  says  to  him,  "You  swear  now  to  this,  that  what 
you  have  told  me  is  true,"  this  is  a  sufficient  making  oath  by  the 
voter  to  reasons  why  he  cannot  mark  his  ballot  for  himself,  and 
mnsr  have  the  aid  of  a  judge  of  election  or  some  other  qualified 
elector, 

AN  OATH  INCLUDES  EVERY  FORM  OF  ATTESTATION 
t>y  which  the  party  signifies  that  he  is  bound  in  conscience  to  per- 
form an  act  faithfully  and  truthfully. 

ELECTION  LAWS  —  MANDATORY  PROVISIONS.  —  That 
part  of  the  statute  requiring  the  administration  of  an  oath  to  such 
voters  as  claim  the  right  to  have  their  ballots  marked  by  another. 
Is  mandatoiT. 

ELECTION  LAWS.— THE  FACT  THAT  THE  SAME  PERSON 
HAS  MARKED  THE  BALLOTS  of  more  than  three  voters  does  not 
require  the  rejection  of  such  ballots,  if  it  does  not  appear  that  any 
of  the  voters  knew  that  the  ballot  cast  by  him  had  been  marked  by 
a  person  who  had  marked  three  other  ballots,  nor  that  anyone 
Intended  any  fraud.    Nor  will  the  court  Infer  such  knowledge  on 

(889) 
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the  part  of  the  voters,  because  the  room  was  small,  and  the  location 
of  the  table  on  which  the  marking:  was  done  was  such  that  some  of 
the  voters  must  have  known  what  was  being  done. 

ELECTION  LAWS— RIGHT  TO  HAVE  BALLOTS  MARKED. 
The  fact  that  an  elector  left  his  spectacles  at  home,  and  could  not 
see  without  them,  does  not  entitle  him  to  have  his  ballot  marked  for 
him  by  a  third  person. 

ELECTIONS.— THAT  THE  MARKING  OF  A  BALLOT  FOR 
AN  ILLITERATE  PERSON  was  done  at  a  table  at  which  the  Judges 
and  clerks  sat,  and  In  the  presence  of  other  electors,  who  were  pas- 
sing In  and  "out  of  the  booth,  and  who  might  have  heard  how  the 
voter  Intended  to  vote,  does  not  warrant  the  exclusion  of  the  bal- 
lots marked  under  such  circumstances,  where  there  was  no  design 
to  destroy  the  secrecy  of  the  ballot. 

Election  contest.  Braley  and  Gay  were  candidates  for  the  of- 
fice of  sheriff,  and,  according  to  the  return  of  the  canvassing 
board,  the  latter  received  a  majority  of  the  votes  oast,  and 
a  certificate  of  election  was  consequently  issued  to  him,  and 
he  qualified  and  entered  upon  the  discharge  of  the  duties  of  that 
office.  Afterward,  the  attorney  general  of  the  state  commenced 
an  action,  joining  Braley  as  plaintiff,  and  alleging  certain  irreg- 
ularities and  defects  in  the  manner  of  conducting  the  electioai, 
and  asking  that  Gay  be  excluded  from  the  office  and  Braley  in- 
ertalled  therein.  The  issues  presented  in  the  contest  were  tried 
before  two  judges  of  the  court,  who  made  findings  and  directed 
judgment  to  be  entered  in  favor  of  the  defendant.  According  to 
these  findings, in  one  precinct  Gay  received  three  hundred  and  five 
votes,  Braley  one  hundred,  and  others  seven  votes.  Not  more 
than  thirty  of  the  ballots  cast  in  this  precinct  were  indorsed  with 
the  initials  of  the  judges  of  opposite  political  parties.  No  ob- 
jection was  made  at  the  time  to  the  fact  that  ballots  were  indorsed 
by  judges  both  of  whom  belonged  to  the  same  political  party. 
One  of  the  judges  in  a  precinct  marked  at  least  one  hundred 
and  fifty  ballots  for  electors  who  could  not  read  English,  or  had 
not  brought  their  spectacles,  of  which  ballots  not  less  than  one 
hundred  and  twenty-five  were  cast  for  Gay.  Each  of  the  electors 
for  whom  ballots  were  marked,  after  first  being  handed  a  ballot, 
paid  that  he  could  not  mark  upon  it  the  name  of  the  candidate 
he  desired  to  vote  for,  because  he  could  not  read  English,  or  had 
not  brought  his  glasses,  and  could  not  see  without  them.  He 
was  then  rccjuired  to  take  off  his  hat  and  raise  his  hand,  when  one 
of  the  judges  »iid  to  him,  "You  swear  now  to  this,  tliat  what  you 
have  told  me  is  true."  No  other  oath  was  administered  to  him, 
but  the  officers  of  election,  accepting  this  oath  as  sufficient, marked 
the  ballot  for  the  voter  as  he  desired.  This  marking  took  place 
in  the  presence  of  all  the  judges  and  clerks  of  election,  and  there 
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were  other  persons  there  present.  The  findings,  however,  ex- 
onerated the  oflBcers  of  election  and  the  electors  participating 
thereat  from  any  fraudulent  purpose  or  intent  whatsoever  or 
desire  to  destroy  the  secrecy  of  the  hallot.  The  decision  having 
been  against  the  complainant,  he  appealed. 

H.  W.  Childs,  attorney  general,  M.  B.  Webber,  and  0.  B. 
Gould,  for  the  appellants. 

L.  L.  Brown  and  Edward  Lees,  for  the  respondent. 

*®  COLLIN'S,  J.  By  this  proceeding  the  relator,  Braley, 
questions  the  right  of  defendant,  Gay,  to  the  office  of  sheriff  of 
Winona  county.  The  election  under  which  the  latter  now  holds 
the  office  is  that  of  1892,  and  consequently  the  election  law  in- 
volved is  the  laws  of  1891,  chapter  4.  We  readily  agree  with 
counsel  in  the  assertion  that  it  was  the  purpose  of  the  legislature, 
when  enacting  this  law,  to  purge  our  methods  of  conducting 
elections  of  some  of  the  evils  connected  therewith,  and  to  pro- 
mote the  purity  of  the  ballot;  but  the  law  must  not  be  construed 
so  radically  as  to  render  it  incapable  of  enforcement  without  dis- 
franchising great  numbers  of  electors  through  no  fault  of  their 
own,  nor  must  the  construction  placed  upon  it  be  so  technical  as 
to  lead  to  its  overthrow.  The  construction  must  be  practical, 
if  this  be  possible,  in  view  of  the  language  used. 

1.  At  one  of  the  precincts  in  the  city  of  Winona,  two  of  the 
judges  of  election  were  of  the  same  political  party,  while  the 
third  was  of  another  party.  Chapter  4,  section  51,  of  the  laws 
of  1891,  requires  that  two  of  the  judges,  "of  opposite  political 
parties,''  sliall  place  their  initials  on  the  backs  of  all  the  ballots 
before  they  are  used  by  the  voters.  No  subsequent  reference  is 
made  in  the  law  to  this  requirement,  that  the  judges  who  thus 
mark  the  ballots  shall  be  of  opposite  political  faith;  but,  by  later 
sections  (52  and  5G),  it  is  enacted  that  the  ballot,  when  presented 
to  the  voter,  shall  have  the  proper  initials  to  be  exposed  to  the 
judges  when,  after  marking,  it  shall  be  offered  for  deposit  in  the 
box,  and  "no  ballot  which  has  not  the  initials  of  two  judges  of 
election  in  said  judges'  own  handwriting  on  the  back  thereof" 
shall  be  placed  in  the  box.  About  thirty  of  the  ballots  cast  at 
this  precinct,  out  of  a  total  of  four  hundred  and  twelve,  were 
marked  by  two  of  the  ^^  judges  of  election  in  accordance  with 
the  provisions  of  said  section  51;  but  the  balance  bore  the  initials 
of  two  judges  who  happened  to  be  of  the  same  political  persua- 
sion; and,  if  these  ballots  can  be  cast  out  of  the  count,  relator  ia 
entitled  to  the  office.     His  counsel  claim  that  the  provision  of 
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the  law  which  requires  the  two  judges  who  place  their  initiala 
upon  the  backs  of  tlie  ballots  to  be  of  opposite  political  parties 
is  mandatory,  and  that,  unless  strictly  complied  with,  tlie  ballots 
should  not  be  counted.  We  cannot  adopt  this  view.  It  is  not 
claimed  that  there  was  any  willful  disregard  of  this  provision  of 
the  law,  or  that,  by  failing  to  observe  it,  a  fraud  was  perpetrated 
upon  anyone,  or  that  a  wrong  was  intended  or  accomplished. 
The  placing  of  initials  on  the  ballots  by  judges  who  belonged  to 
the  same  party  was  in  ignorance  of  the  requirement  in  question. 
There  are  many  reasons  why  this  provision  must  be  held  simply 
directory,  but  we  need  not  state  all.  One  is,  that  if  this  is  a  posi- 
tive requirement,  the  entire  vote  of  a  precinct  could  be  rejected 
by  deception  on  the  part  of  a  person  seeking  the  position  of  R 
judge  of  election  as  to  his  politics,  or  by  a  mistake  on  the  part  F 
of  the  appointing  power  as  to  the  political  affiliations  of  a  person 
placed  by  it  on  tlie  board,  and  in  many  other  ways.  Again, 
what  would  be  the  result  if  no  persons  could  be  found  to  serve  as 
judges  of  election,  except  those  of  the  same  political  party? 
With  the  construction  contended  for,  the  minority  party  in  any 
precinct  could  disfranchise  every  voiter  in  it,  and  the  fewer  in 
numbers  of  such  party,  the  easier  total  disfranchisement  could  be 
accomplished.  Again,  we  think  the  omission  in  section  56  of  all 
reference  to  political  affiliations  is  significant,  if  not  controlling. 
\V]\exi  providing  that  ballots  shall  not  be  deposited  in  the  box  not 
bearing  the  initials  of  two  judges,  nothing  is  said  as  to  the  ne- 
cessity of  such  initials  being  those  of  the  judges  of  opposite 
political  parties. 

2.  By  section  57  it  is  required  that  whenever  an  elo^^r  shall 
make  oath  that,  for  specified  reasons,  he  cannot  mark  his  ballot, 
he  may  have  the  aid  of  a  judge  of  election  or  qualified  elector, 
who  may  read  it  to  and  mark  it  for  him.  The  court  below 
found  tbat  at  the  election  in  question,  and  at  the  precinct  before 
mentioned,  one  of  the  judges  of  election  marked  at  least  one 
hundred  and  fifty  ballots  for  alleged  illiterate  and  physically 
(lisnbhxl  voters,  of  which  at  least  one  hundred  and  twenty-five 
■*  were  oast  and  counted  for  the  defendant.  Tliis  was  done  in 
good  faith,  in  the  presence  of  the  other  judges,  of  the  clerks  of 
election,  and  of  some  other  electors.  These  ballots  were  all 
marke<l  as  requested  by  the  voters  whose  requests  were  being  com- 
plied with.  Previous  to  marking,  the  voter  who  desired  aid  in 
the  preparation  of  his  ballot  was  asked  by  one  of  the  judges  the 
roftAon,  and  "if  he  replied  that  he  could  not  read  English,  or  had 
left  his  glasses  at  home,"  he  waa  required  to  raise  his  right  hand, 
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whereupon  the  Judge  said  to  him  these  words:  'TTou  swear  now 
to  this,  thait  what  you  have  told  me  is  true." 

The  statutes  nowhere  prescribe  the  form  of  the  oath  to  be  ad- 
ministered to  alleged  illiterate  or  physically  disabled  voters,  while 
the  only  general  provision  in  respect  to  oaths  is  that  found  in  the 
General  Statutes  of  1878,  chapter  72,  section  7.  By  this  sec- 
tion it  is  enacted  that  the  usual  mode  of  administering  oaths 
"now  practiced  in  this  state,"  with  the  ceremony  of  holding  up 
the  right  hand,  shall  be  observed.  An  oath,  in  its  broadest  sense, 
includes  any  form  of  attestation  by  which  a  party  signifies  that 
he  is  bound  in  conscience  to  perform  an  act  faithfully  and  truth- 
fully:   2  Bouvier's  Law  Dictionary,  320. 

While  the  form  used  at  the  election  was  not  as  formal  and  ex- 
act as  it  might  have  been,  we  are  of  the  opinion  that  it  was  of 
binding  force  and  effect  upon  the  conscience  of  persons  to  whom 
it  was  administered.  It  was  sufficient  upon  which  to  base  the 
charge  of  perjury:  See  State  v.  Madigan,  57  Minn,  425.  We 
also  wish  to  say  in  this  connection  that  the  provision  of  the  law 
requiring  the  adminisitration  of  an  oath  to  such  voters  as  claim 
the  light  to  have  their  ballots  marked  by  another  person  is  man- 
datory, and  must  be  strictly  observed.  An  oath  binding  in  form 
must  be  administered. 

3.  As  before  stated,  the  court  below  found  that  one  of  the 
judges  of  election  marked,  at  the  request  of  electors,  one  hundred 
and  fifty  of  the  ballots.  It  is  urged  by  counsel  for  relator  that 
the  language  used  in  said  section  57,  that  no  one  person  shall  so 
mark  the  ballots  of  more  than  three  electors,  is  mandatory,  and 
hence  that  one  hundred  and  forty-seven  of  these  ballots  were 
illegally  oast,  and  must  be  excluded  from  the  count.  We  are  of 
the  opinion  that,  in  the  absence  of  a  finding  that  a  single  one  of 
the  voters  whose  ballots  were  marked  by  the  same  judge,  subse- 
quent to  the  first  three,  had  knowledge  of  the  fact  that  he  had 
previously  performed  *^  the  same  service  for  three  or  more  elec- 
tors, the  language  cannot  be  held  mandato^}^  Had  there  been  a 
finding  that  this  disregard  of  the  terms  of  section  57  was  with  the 
knowledge  and  consent  of  the  illiterate  or  physically  disabled 
electors,  we  are  quite  clear  that  as  to  all  who  participated  in  tliis 
violaition  of  the  provision  of  the  law,  we  should  be  obliged  to 
hold  it  mandatory.  Of  course,  we  are  now  speaking,  when  hold- 
ing that  the  words  are  simply  directory,  of  a  case  where  all — 
markers  as  well  as  electors — have  acted  in  good  faith.  It  is  true 
that  from  the  findings  as  to  the  size  of  the  room  in  which  the 
election  was  held,  the  location  of  the  table  on  which  the  marking 
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was  done,  and  the  position  of  tlie  electors  as  they  came  forward 
to  vote,  it  might  be  inferred  that  some  of  them  must  have  known 
what  was  being  done.  But  we  cannot  act  on  mere  inference,  and 
declare  that  they  did.  In  this  connection,  we  wish  to  say  that, 
in  order  to  have  a  ballot  marked  by  another  person,  the  alleged 
illiterate  or  physically  disabled  elector  must  bring  himself  within 
the  meaning  of  those  terms.  The  fact  that  he  is  obliged  to 
wear  glasses,  and  has  left  them  at  home,  as  was  the  case  with 
some  of  those  for  whom  ballots  were  marked,  is  not  sufficient. 
If  the  court  below  had  found  how  many  of  these  there  were  whose 
ballots  were  received,  or  the  number  thereof  voting  for  defend- 
ant, we  should  feel  constrained  to  deduct  that  number  from  de- 
fendant's plurality.     But  it  failed  so  to  do. 

4.  It  has  been  said  that  this  marking  was  done  upon  the  table 
around  which  sat  the  judges  and  clerks,  and  in  the  presence  of 
other  electors,  who  were  passing  in  and  out  of  the  voting  booths 
in  the  rear  of  the  room,  and  of  others  who  were  waiting  an  oppor- 
tunity to  cast  their  ballots.  It  is  urged  that  because  of  this 
irregularity,  whereby  the  absolute  secrecy  of  the  ballot  was  re- 
moved, all  of  the  ballots  marked  so  publicly  should  be  rejected. 
A  fair  interpretation  of  the  law  requires  the  preservation,  as  fax 
as  possible,  of  secrecy  as  to  the  manner  in  which  an  elector  votes. 
But  impossibilities  cannot  be  required.  It  is  a  commendable 
pro\nsion  which  authorizes  the  judges  of  election  to  mark  the 
ballots  of  such  voters  as  are  unable,  within  the  terms  of  the  law, 
to  mark  their  own,  and  yet  if  the  judges  do  this,  it  cannot  be 
done  privately.  A  judge  would  not  be  permitted  to  seclude 
himself  with  the  elector,  either  by  clearing  the  room  or  by  with- 
drawing from  it.  Kor  could  the  voter's  wishes  be  **  communi- 
cated, ordinarily,  in  so  low  a  tone  of  voice  as  to  prevent  others 
from  learning  how  he  intended  to  vote.  To  demand  anything 
approaching  absolute  secrecy  in  such  cases  would  be  wholly  im- 
practicable. We  desire  to  protect  the  constitutional  secrecy  of 
the  ballot  fully,  but  it  is  impossible  to  insist  upon  the  secrecy 
contended  for  by  counsel  for  relator,  where  the  right  of  suffrage 
is  conferred  upon  the  illiterate  and  physically  disabled,  as  in  this 
state,  and  is  to  be  exercised  in  accordance  with  what  is  known  as 
the  "AuHtralian  system."  While  it  is  evident  that  others  had  the 
opportunity,  if  so  disposed,  to  hear  what  was  said  by  many  of  the 
clortors  to  the  judge  as  to  the  way  in  which  they  wished  to  have 
their  ballots  marked,  it  appears  to  us  that  there  was  a  total  ab- 
Fonre  of  a  de^ign  that  they  should  be  heard.  Undoubtedly,  in- 
timidation was  not  tolerated,  and  the  views  and  preferences  of 
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the  voters  were  fairly  expressed  by  their  ballots.    The  irregu- 
larity is  insufficient  to  warrant  us  in  excluding  these  ballots. 

5.  What  we  have  said  covers  all  of  the  assignments  of  error 
which  need  special  consideration.  We  are  satisfied  thai  the  re- 
lator has  not  established  the  allegations  of  his  complaint,  and, 
as  a  result,  the  judgment  stands  affirmed. 


ELECTION  LAWS— CONSTRUCTION  OF.— Statutes  tending  ta 
limit  a  citizen  in  the  exercise  of  the  right  to  vote  should  be  liberally 
construed  in  his  favor:  Bowers  v.  Smith,  111  Mo.  45;  33  Am.  St.  Rep. 
491.  and  note  J  and  exceptions  which  exclude  a  ballot  should  be  re- 
stricted rather  than  extended,  so  as  to  admit  the  ballot,  if  the  spirit 
and  intention  of  the  law  is  not  violated,  although  a  liberal  construction 
would  violate  it:  State  v.  Saxon,  30  Fla.  668;  32  Am.  St.  Kep.  46,  and 
note. 

ELECTIONS— STATUTES  — MANDATORY  AND  DIRECTORY 
PROVISIONS. — When  a  statute,  expressly  or  by  fair  implication,  de- 
clares any  act  to  be  essential  to  a  valid  election,  or  that  an  act  shall  be 
performed  in  a  given  manner,  and  no  other,  such  provisions  are  manda- 
tory, but  if  the  statute  simply  provides  that  certain  acts  or  things 
shall  be  done  within  a  particular  time  or  in  a  particular  manner,  and 
does  not  declare  that  their  performance  is  essential  to  the  validity  of 
the  election,  they  will  be  regarded  as  mandatory  if  they  do,  and  direct- 
ory if  they  do  not,  affect  the  actual  merits  of  the  election:  State  v, 
Russell,  34  Neb.  116;  33  Am.  St.  Rep.  625,  and  note. 


TORKS    V,  TOZER. 
[59  Minnesota,  78.] 

PARTNERSHIP.  —  EACH  PARTNER  SHOULD  CONSULT 
THE  OTHER  in  every  important  contingency,  and  if,  because  of 
his  failure  to  do  so,  a  loss  is  suffered,  he  must  bear  the  whole  of  it; 
so  held  where  a  partner,  believing  the  title  to  real  property  to  be 
defective,  purchased  and  paid  for  a  conveyance,  when  inquiry  of  hi» 
partner  would  have  revealed  that  the  title  was  perfect. 

Clapp  &  McCartney,  for  the  appellant. 

Henry  N".  Setzer,  for  the  respondent. 

®**  CANTY,  J.  It  is  conceded  by  both  parties,  and  found  by 
the  court,  that  the  plaintiff  and  defendant  were  partners  in  the 
]>urchase  of  a  tract  of  land;  that  it  was  agreed  by  and  between 
them  that  the  title  should  be  taken  in  the  name  of  defendant; 
that  he  should  advance  the  purchase  price,  and  pay  the  taxes, 
and  plaintiff  should  sell  the  land,  and,  after  repaying  defendant 
the  money  so  advanced  by  him  and  seven  per  cent  interest  there- 
on, the  balance  of  the  proceeds  of  such  sale  should  be  divided 
equally  between  them.  The  land  was  so  purchased  April  23, 
1883,  for  $450,  and  the  title  so  taken.    The  land  was  sold  and 
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conveyed  by  defendant  August  6,  1890,  for  $1,560.  Said  pur- 
chase money  and  the  taxes  paid  by  defendant,  and  interest  on  all 
of  the  eame  up  to  the  time  of  said  sale,  amount  to  $807.32,  leav- 
ing $752.68,  the  balance  of  the  proceeds  of  said  sale,  so  to  be 
divided  between  them. 

This  action  is  brought  for  an  accounting  and  a  recovery  of  the 
sum  due  plaintiff  under  said  agreement,  and  the  trial  court 
awarded  plaintiff  one-half  of  said  balance  of  $752.68,  and  from 
the  judgment  entered  thereon  defendant  appeals.  There  is  no 
settled  case,  and  the  error  assigned  is,  that  the  judgment  is  not 
iustained  by  the  findings  of  fact 

The  court  further  finds  that  in  July,  1890,  without  the  knowl- 
edge of  plaintiff,  defendant  negotiated  a  sale  of  said  land  to  said 
purchaser;  that  the  purchaser  procured  an  abstract  of  title  to  said 
real  estaite  from  the  register  of  deeds;  that  said  abstract  was  in 
fact  false,  as  it  omitted  one  recorded  conveyance,  a  link  in  the 
chain  of  title,  and  by  such  abstract  it  appeared  that  the  original 
patentee  was  still  the  owner  in  fee  of  the  land,  whereas,  in  fact, 
defendant  had  a  good  title  of  record;  that  the  purchaser  sub- 
mitted the  abstract  to  two  different  and  competent  attorneys, 
who  each  advised  him  that,  according  to  the  abstract,  the  defend- 
ant had  no  title,  ®*  and  defendant  was  informed  by  such  pur- 
chaser of  the  opinion  of  said  attorneys.  Defendant,  believing  he 
had  no  title,  at  an  expense  of  $526,  then  procured  a  conveyance 
to  himself  from  said  original  patentee,  and  claims  that  this  ex- 
pense should  be  allowed  him  in  aaid  accounting  as  a  part  of  the 
cost  of  the  land  to  be  deducted  from  such  proceeds  of  said  sale, 
and  that  plaintiff  is  entitled  to  only  one-half  of  the  balance  of 
such  proceeds,  after  this  $526  is  also  deducted  therefrom. 

It  is  further  found  by  the  court  that  defendant  did  not  inform 
plaintiff  of  any  of  said  negotiations,  or  of  the  apparent  defect  in 
paid  title,  or  show  him  or  inform  him  of  said  abstract,  or  consult 
him  as  to  purchasing  the  supposed  title  of  said  patentee,  and 
that  plaintiff  had  no  knowledge  or  notice  of  any  of  these  things, 
or  of  the  sale  of  said  property  to  said  purchaser  from  defendant, 
until  after  the  deed  thereof  was  recorded,  and  he  discovered  it 
by  an  examination  of  the  records;  "that  had  said  defendant  ex- 
liihited  said  abstract  of  title  to  said  plaintiff,  or  informed  him  in 
what  re*!pert  said  title  of  said  defendant  was  claime<l  to  be  de- 
fective, said  plaintiff  could  at  once  have  informed  said  defendant 
that  said  abstract  was  not  a  true  and  correct  abstract  of  title  to 
said  lands":  and  "that  plaintiff  was  not  in  any  manner  ever  con- 
eultod  by  defendant  in  regard  to  said  supposed  defect  of  title.** 
The  court  further  finds  that  defendant  acted  in  good  faith  in  the 
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Bale  of  the  land,  and  in  expending  said  sum  of  $526  in  attempt- 
ing to  cure  the  supposed  defect  in  his  title,  but  holds  that  he  can- 
not compel  plaintiff  to  stand  one-half  or  any  part  of  such  expense. 

We  are  of  the  same  opinion.  If  defendant  did  not  act  in  bad 
faith,  he  was,  to  say  the  least,  grossly  negligent.  It  does  not 
appear  that  the  plaintiff  was  not  accessible  and  could  not  be 
communicated  with  in  a  reasonable  time.  This  land  was  the 
only  partnership  property,  and  its  purchase  and  sale  was  the  only 
partnership  business.  It  was  not  an  act  in  the  usual  course  of 
the  partnership  business,  but  one  which  went  to  the  very  founda- 
tion of  the  partnership.  It  is  found  by  the  court  that  the  plain- 
tiff, and  not  the  defendant,  conducted  the  negotiations  for  the 
purchase  of  this  land,  and  procured  the  conveyance  to  defend- 
ant; and  he  should  be  presumed  to  have  had  some  knowledge 
of  the  state  of  the  title.  No  reason  is  given  by  defendant  why 
all  the  negotiations  for  the  ®^  sale  of  the  land  and  the  pur- 
chase of  this  supposed  title  by  him  were  kept  secret  from  plain- 
tiff. In  every  important  exigency  the  partner  about  to  act  should 
consult  the  other  partner,  at  least  if  there  are  no  circumstances 
which  excuse  him  from  so  doing. 

The  order  appealed  from  should  be  affirmed. 

So  ordered. 

Gilfillan,  C.  J.,  took  no  part. 


PARTNERSHIP— DUTY  TOWARD  ONE  ANOTHER.— The  rela- 
tion existing  between  partners  is  one  of  trust  and  confidence,  and  M'hen 
dealing  with  each  other  in  relation  to  partnerphip  matters,  they  are 
required  to  make  full  disclosure  of  all  material  facts  within  their  knowl- 
ed^e  in  any  way  relating  to  the  partnership  affairs:  Caldwell  v.  Davis, 
10  Col.  481 ;  3  Am.  St.  Rep.  599.  See,  also,  the  extended  note  to  Jonea 
V.  Dexter,  39  Am.  Rep.  461. 


KiRK  v»  Chioaqo,  St.  Paul,  Minneapolis  &  Omaha 
Eailway  Company. 

[59  Minnesota,  16L] 

CARRIERS-TERMINATION  OF  LIABILITY.— A  railway 
corporation,  leaving  a  portable  package  In  one  of  its  cars,  Instead 
of  putting  it  in  the  freightroom,  Is  answerable  for  the  loss  thereof 
by  theft,  though,  had  the  consignee  called  for  it.  It  would  have  been 
delivered  to  him  two  days  previous  to  its  loss.  In  the  case  of 
portable  packages,  a  carrier  cannot  terminate  Its  liability  without 
removing  them  from  the  car  to  its  frelghthouse. 

CARRIERS.— The  burden  of  proving  facts  which  terminate 
a  carrier's  liability  as  such,  must  be  assumed  by  it. 
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S.  L.  Perrin  and  Lorin  Cary,  for  the  appellant. 
P.  P.  Cady,  for  the  respondent. 

»"  MITCHELL,  J.  This  action  waa  brought  to  recover  th« 
value  of  certain  goods  delivered  by  plaintiff  to  defendant,  a  com- 
mon carrier,  for  transportation,  and  which  were  stolen  wliile  in  de- 
fendant's possession.  **^  Both  the  place  of  shipment  and  the  place 
of  destination  were  on  defendant's  road.  The  goods  were  con- 
tained in  a  box,  and  weighed  seventy-five  pounds,  and  were  of 
the  value  of  about  seventy  dollars.  The  plaintiff  shipped  the 
goods  consigned  to  himself.  He  did  not  reside,  nor  had  he  an 
agent,  at  the  place  of  consignment,  and  his  residence  was  un- 
known to  the  defendant.  The  car  containing  the  box  arrived 
at  the  place  of  destination  about  half  past  six  o'clock  on  Thurs- 
day evening,  August  10, 1893,  but  the  goods  were  never  unloaded 
from  the  car.  The  car  was  left  "sealed,**  but  not  locked.  The 
last  that  was  seen  of  the  goods  was  Saturday  evening,  when  the 
defendant's  agent  saw  them  in  the  car.  When  plaintiff  called 
for  them,  on  Monday  morning,  it  was  discovered  that  someone 
had  broken  the  seal  of  the  car  and  stolen  the  box. 

It  does  not  appear  where  the  car  was  left  standing,  or  whether 
it  was  at  a  place  suitable  for  the  delivery  of  goods  to  consignee. 
There  was  evidence  that  the  "station"  was  open  for  the  delivery 
of  freight  on  Friday  and  Saturday  from  7  A.  M.  to  6:30  P.  M., 
but  there  is  no  evidence  that  this  box  was  ready  for  delivery  dur- 
ing that  time,  although  it  is,  perhaps,  fairly  inferable  from  the 
circumstances  that,  had  plaintiff  called  for  it  on  either  of  these 
flays,  defendant's  agent  could  and  would  have  gotten  it  for  him 
out  of  the  car.  No  reason  was  shown  why  defendant  left  the  box 
in  the  car,  instead  of  placing  it  in  the  freightroom.  It  does  not 
appear  that  the  defendant  had  no  freightroom,  or  that  there  waa 
any  necessity  for  keeping  such  portable  packages  in  the  car,  or 
that  there  was  any  general  custom  at  that  station  of  delivering 
such  packages  from  the  car  to  the  consignees.  On  this  state  of 
the  evidence,  the  court  directed  a  verdict  for  the  plaintiff. 

The  only  question  raised  on  this  appeal  is,  whether  the  de- 
fendant's liability  as  carrier  had  terminated  when  the  goods  were 
stolen,  or,  at  least,  whether,  under  the  evidence,  that  question 
should  not  have  been  left  to  the  jury.  This  court  has  had  occa- 
sion in  at  least  three  cases  to  consider  somewhat  at  length  the 
old  and  somewhat  mooted  question,  when  and  under  what  cir- 
cumstances the  peculiar  liability  of  a  common  carrier  aa  such 
may  be  terminated  before  the  goods  have  passed  into  the  poseea- 
eion  or  custody  of  the  consignee:  Derosia  y.  Winona  etc  By.  Co., 


Nov.  1894.]        Kirk  v.  Chicago  etc.  Ry.  Co.  899 

18  Minn.  133;  Pinney  v.  First  Division  etc.  E.  E.  Co.,  19  Minn. 
251;  i«4  Arthur  v.  St.  Paul  etc.  E.  E.  Co.,  38  Minn.  95. 

In  the  first  of  these  cases,  it  was  held  that  if  the  consignee  re- 
sides elsewhere  than  at  or  in  the  immediate  vicinity  of  the  place 
of  final  destination,  has  no  agent  there,  and  his  residence  is  un- 
known to  the  carrier  (which  was  this  case),  the  carrier  can  place 
the  goods  in  its  freighthouse,  and  after  keeping  them  a  reason- 
able time,  if  the  consignee  does  not  call  for  them,  its  liability  as 
carrier  ceases.  "We  do  not  mean  to  lay  down  as  an  inflexible  rule, 
applicable  to  all  cases,  that,  in  order  to  terminate  the  carrier's 
liability,  the  goods  must  be  removed  from  the  car  and  put  into 
the  carrier's  freighthouse.  The  nature  of  some  kinds  of  goods, 
such  as  coal,  lumber,  and  the  like,  precludes  this.  It  is  usual  for 
the  consignees  themselves  to  unload  and  carry  away  these  kinds 
of  freight  directly  from  the  ears.  It  is  also  true,  as  suggested  by 
defendant's  counsel,  that  there  is  nothing  to  prevent  a  carrier, 
at  least  under  special  circumstances,  from  using  the  car  as  its 
warehouse  for  the  storage  of  freight.  But  in  the  case  of  portable 
boxes  or  packages  of  valuable  merchandise,  we  think  that,  under 
any  ordinary  circumstances,  public  policy  requires  that  it  should 
be  held  the  inflexible  rule  that,  in  order  to  terminate  the  carrier's 
liability,  he  must  remove  the  goods  from  the  car  in  which  they 
were  transported  and  place  them  for  safe-keeping  in  his  freight- 
house.  We  will  take  notice  of  the  fact  that  it  is  the  general  cus- 
tom to  do  so  with  this  class  of  goods,  and  to  deliver  them  to  the 
consignees  from  the  freightroom,  and  not  from  the  car.  To 
allow  the  carrier  to  terminate  his  liability  for  such  kinds  of  goods 
by  any  less  formal  and  expressive  act  would  be  against  public  pol- 
icy. The  unloading  of  cars  may  be,  and  often  is,  delayed  for 
the  mere  convenience  of  the  carrier;  and  to  permit  him  in  such 
cases  to  say  that  the  cars  constituted  his  warehouse  for  the  time 
being,  and  that,  if  the  goods  had  been  called  for,  they  would 
have  been  delivered  to  the  consignee,  and  therefore  he  is  not  lia- 
ble for  their  loss,  would  inaugurate  a  very  dangerous  rule. 

If  the  facts  existed  which  had  terminated  defendant's  liability 
as  a  common  carrier,  the  burden  was  on  it  to  prove  them,  and  this 
it  certainly  failed  to  do,  even  under  the  most  favorable  view  of 
the  law.  The  court  was  right  in  directing  a  verdict  for  plaintiff. 
We  are  by  no  means  sure  that  this  direction  would  not  have  been 
166  correct,  even  conceding  that  defendant's  liability  was  only 
that  of  a  warehouseman;  for  it  would  seem  grossly  negligent  to 
leave  a  car  containing  portable  packages  of  valuable  merchandise 
unlocked,  and  merely  fastened  with  a  strip  of  tin,  called  a  "seal/* 
which  anyone  could  easily  remove. 
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Order  affirmed. 

Gilfillan,  C.  J.,  absent  on  accoiint  of  sickness,  took  no  part 

CARRIERS— TERMINATION  OF  LIABILITY.— A  carrier  who 
wishes  to  wholly  teriuinate  his  liability  iur  guuUs  muet  store  them: 
Note  to  Gregg  v.  lUinois  Central  R.  R.  Co.,  37  Am.  St.  Rep.  247;  note 
to  8clien  v.  Benedict,  15  Am.  St.  Rep.  429;  and  the  note  to  Mobile  etc. 
R.  R.  Co.  V.  Prewitt,  7  Am.  Rep.  591. 


Anderson  v.  Manchesteb  Fire  Assueanob  Co. 

[69  Minnesota,  182.] 

INSURANCE -CONSTITUTIONAL  LAW.— A  statute  direct- 
ing the  insurance  commissioner  of  the  state  to  prepare  and  adopt  a 
blank  policy,  together  with  such  provisions  and  conditions  as  may 
be  added  thereto,  or  indorsed  thereon  to  form  a  part  thereof,  such 
form  to  conform  aa  near  as  the  same  can  be  made  practicable  to 
the  form  known  as  the  New  York  Standard  Life  Insurance  Policy, 
and  requiring  all  insurance  corporations,  after  the  adoption  of  such 
form,  to  use  it  in  all  policies  for  fire  Insurance,  and  all  renewals  there- 
of, does  not,  of  itself,  adopt  the  form  referred  to  as  in  use  in  New 
York,  but  leaves  the  commissioner  a  discretion  to  add  to,  or  omit 
from,  the  provisions  of  such  policy,  and  Is,  therefore,  void,  because 
It  delegates  to  the  commissioner  legislative  power  which  can  be 
exercised  only  by  the  legislative  department  of  the  state. 

CONSTITUTIONAL  LAW.— THE  LEGISLATURE  CANNOT 
DELEGATE  to  any  person  or  body  the  power  to  determine  what 
the  law  shall  be,  except  when  authorized  by  the  constitution  to  do 
so. 

INSURANCE— WAIVER.— The  delivery  of  a  policy  of  Insur- 
ance, with  knowledge  of  other  insurance  on  the  same  property, 
waives  the  condition  in  the  policy  making  it  void  If  the  assured  has 
other  Insurance. 

Action  afrainst  an  insurance  company  to  recover  damasres  bub- 
tained  by  the  loss  of  a  frame  building  from  fire.  At  the  time 
the  policy  waa  issued,  the  building  was  already  insured  in  the 
sum  of  five  hundred  dollars,  as  was  known  to  defendant's  solicit- 
ing agent  when  he  made  a  delivery  of  the  policy,  but  consent  to 
each  insurance  was  not  indorsed  thereon.  The  plaintiff  could 
not  road  or  write  English,  and  could  converse  in  that  langtiage 
only  imperfectly,  and  was  not  aware  that  the  policy  contained 
a  stipulation  against  other  insurance. 

8.  T.  A  William  Ilarrison,  and  Kitchel,  Cohn  &  Shaw,  for  the 
appellant. 

John  Jenswold,  Jr.,  and  Bunn  &  Iladley,  for  the  respondent 
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*®^  CANTY,  J.  This  case  was  argued  and  decided  in  favor 
of  appellant  at  the  last  term  of  this  court.  It  having  heen  then 
suggested  that  the  laws  of  1889,  chapter  217,  which  provides  for 
the  preparation  and  adoption  of  the  "IVIinnesota  standard  policy," 
was  unconstitutional,  for  the  reason  that  it  attempted  to  delegate 
legislative  powers  to  the  insurance  commissioner,  a  motion  for 
reorgument  was  made,  on  the  ground  of  such  unconstitutionality, 
the  motion  was  granted,  and  the  case  has  since  been  reargued. 

*^^  Since  the  granting  of  the  motion  for  reargument,  the  su- 
preme court  of  Pennsylvania  has  declared  a  somewhat  similar 
statute  unconstitutional,  as  being  an  attempted  delegation  of 
legislative  power:  See  O'Neil  v.  American  etc.  Ins.  Co.,  166  Pa. 
St.  72;  45  Am.  St.  Eep.  650.  It  is  now  conceded  by  appellant 
that,  if  the  Minnesota  statute  is  the  same  as  that  of  Pennsyl- 
vania, it  would  be  unconstitutional.  But,  while  the  statute  of 
Pennsylvania  attempted  to  give  the  insurance  commissioner  power 
to  adopt,  as  the  standard  policy,  any  form  of  insurance  contract 
he  saw  fit,  it  is  claimed  that  the  Minnesota  statute  requires  the 
insurance  commissioner  to  adopt  the  New  York  standard  policy, 
and  gives  him  no  discretion,  as  to  the  substance  of  the  contract 
to  be  so  adopted,  and  that,  therefore,  there  was  no  such  attempt 
to  delegate  legislative  power  to  him.  So  far  as  it  is  necessary 
here  to  consider  chapter  217  of  the  laws  of  1889,  it  reads  as 
follows: 

"Section  1.  The  insurance  commissioner  shall  prepare  and  file 
in  his  office  on  or  before  the  first  (1st)  day  of  August,  A.  D. 
eighteen  hundred  and  eighty-nine  (1889),  a  printed  form  in 
blank  of  a  contract  or  policy  of  fire  insurance,  together  .with 
such  provisions,  agreements,  or  conditions  as  may  be  indorsed 
thereon,  or  added  thereto,  and  form  a  part  of  such  contract  or 
policy,  and  such  form,  when  so  filed,  shall  be  known  and  desig- 
nated as  the  Minnesota  Standard  Policy.  Said  insurance  com- 
missioner shall,  within  sixty  (60)  days  from  the  passage  of  this 
act  prepare,  approve,  and  adopt  a  printed  form  in  blank  of  a 
contract  or  poUcy  of  fire  insurance,  together  with  such  provi- 
sions, agreements,  and  conditions  as  may  be  indorsed  thereon, 
or  added  thereto  and  form  a  part  of  such  contract  or  policy,  and 
such  form  shall,  as  near  as  the  same  can  be  made  applicable,  con- 
form to  the  type  and  form  of  the  New  York  Standard  Fire  Insur- 
ance Policy,  so  called  and  known.  Provided,  however,  that  five 
(5)  days'  notice  of  cancellation  by  the  company  shall  be  given, 
and  provided  that  proof  of  loss  shall  be  made  within  sixty  (60) 
days  after  a  fire. 

An.  Br.  Rep.,  Vol.  L.— 28 
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"Sec.  2.  The  insurance  commissioner  may  call  upon  the  attor- 
ney general  for  such  assistance  as  to  him  may  seem  necessary 
in  the  preparation  of  the  aforesaid  standard  insurance  policy, 
and  it  is  hereby  made  the  duty  of  said  attorney  general  to  per- 
form such  service." 

*•■  "Sec.  4.  On  and  after  the  first  (Ist)  day  of  January,  A.  D. 
eighteen  hundred  and  ninety  (1890),  no  fire  insurance  company, 
corporation,  or  association,  their  officers  or  agents,  shall  make, 
issue,  use,  or  deliver  for  use,  any  fire  insurance  policy,  or  renewal 
of  any  fire  policy,  on  property  in  this  state,  other  than  such  ajs 
shall  conform,  in  all  particulars  as  to  blanks,  size  of  tvpe,  context, 
provisions,  agreements,  jind  conditions,  with  the  printed  form  of 
contract  or  policy  so  filed  in  the  office  of  the  insurance  commis- 
Bioner,  as  provided  for  in  the  first  (1st)  section  of  this  act,  and  no 
other  or  different  provision,  agreement,  condition,  or  clause  shall, 
in  any  manner,  be  made  a  part  of  said  contract  or  policy,  or  be 
indorsed  thereon  or  delivered  therewith,  except  as  follows,  to 
wit." 

Then  follow  provisions  which  authorize  the  insertion  in  the 
insurance  policy  of  matters  of  description,  and  other  particu- 
lars and  provisions  peculiar  to  the  particular  insurance  company 
or  the  particular  risk,  and  not  inconsistent  with  the  provisions 
or  conditions  of  the  standard  policy.  It  is  contended,  in  sub- 
stance, that  all  of  this  statute  above  quoted  which  provides  for 
the  preparation  and  adoption  of  a  standard  form  is  surplusage, 
except  the  part  of  the  laws  of  18S9,  chapter  217,  section  1, 
which  provides  that  "such  form  shall,  as  near  as  the  same  can  be 
made  applicable,  conform  to  the  type  and  form  of  New  York 
Standard  Fire  Insurance  Policy,  so  called  and  known." 

If  this  contention  is  correct,  why  were  the  provisions  inserted, 
which  immediately  follow  this,  and  require  five  days'  notice  of 
cancellation  by  the  company,  and  provide  for  sixty  days  in  which 
to  make  proof  of  loss?  It  is  conceded  by  counsel  for  appellant 
that  these  identical  provisions  were  in  the  New  York  standard 
form  when  this  act  was  passed.  If  the  legislature  intended  to 
require  all  of  the  provisions  of  that  form  to  be  adopted,  why  did 
they  thus  specify  only  those  two? 

Again,  if  the  insurance  commissioner  had  no  discretion,  and  waa 
to  act  merely  as  a  copyist  of  the  New  York  form,  why  was  it 
deemed  necessary  to  provide  for  him  the  assistAnoe  of  the  attor- 
ney general  in  his  onerous  duties  of  copying  the  same?  Again, 
why  should  the  words  "provisions,  agreements,  and  [or]  condi- 
tions" occur  so  often  in  the  statute  where  they  are  of  no  particu- 
lar importance,  and  be  left  out  in  the  very  connection  and  verj 
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place  where  they  would  be  all-important?  Again,  the  statute  pro- 
vides that  "such  ^®*  form  shall,  as  near  aa  the  same  can  be 
made  applicable,  conform  to  the  type  and  form  of  the  New  York 
'standard.' " 

It  is  insisted  that  this  authorizes  only  such  changes  as  striking 
out  the  words  *^ew  York,"  and  inserting  *TtIinnesota,"  and 
that,  for  the  purpose  of  permitting  such  changes,  the  words,  "as 
near  as  the  same  can  be  made  appHcable,"  were  used.  There 
are  no  such  changes  to  be  made.  The  words  "New  York" 
do  not  occur  in  the  provisions  of  the  New  York  standard. 
There  is  not  a  word  in  the  provisions  of  the  New  York  form 
which  it  is  necessary  to  change  in  order  to  apply  the  form  to 
Minnesota.  Then  the  legislature  must,  at  least,  have  intended  to 
give  the  insurance  commissioner  power  to  exercise  his  judgment 
in  determining  which  of  the  provisions  of  the  New  York  form 
were  applicable  to  Minnesota,  and  which  were  not,  and  this 
would  be  an  unconstitutional  delegation  of  power.  Conceding, 
without  deciding,  that  this  would  be  a  proper  way  to  make  the 
New  York  form  a  part  of  the  Minnesota  statute,  if  the  legislature 
intended  to  adopt  the  New  York  form,  they  could  have  said  so 
in  a  very  few  words. 

The  words  "type  and  form,"  above  quoted,  are  written  together 
in  the  same  connection,  and  it  is  fair  to  presume  that  they  both 
refer  to  matters  of  the  same  general  kind;  that  is,  to  matters  of 
form.  Construing  these  words  in  connection  with  the  other  pro- 
visions of  the  statute,  we  are  of  the  opinion  that  they  are  equiva- 
lent to  "type  and  style,"  that  the  legislature  intended  to  give  the 
insurance  commissioner  power  to  insert  in  the  st-andard  form  such 
provisions  as  he  saw  fit,  and  that,  while  it  might  be  materially 
different  from  the  New  York  form  in  substance,  it  should  conform 
to  it,  as  far  as  practicable,  in  the  size  and  character  of  the  type, 
and  in  the  arrangement  of  provisions.  The  object  of  this  was 
obviously  to  prevent  the  use  of  type  so  small  and  obscure,  and 
the  arrangement  of  provisions  so  misleading,  that  an  ordinary 
man  would  not  read  these  provisions,  and,  if  he  did,  could  not 
understand  them. 

Then  the  legislature  attempted  to  clothe  the  insurance  com- 
missioner with  power  to  enact  a  general  law,  prescribing  what 
provisions  and  conditions  should  be  inserted  in  a  policy  of  insur- 
ance, and  what  should  not.  There  was  no  reason  why  the  legis- 
lature could  not  pass  this  act  aa  well  as  the  commissioner.  There 
may  be  **'*  necessity  for  police  regulation  in  the  insurance  busi- 
ness, for  the  protection  of  the  insured  and  the  insurer;  and  the 
regulation  of  many  matters  of  detail,  exceptional  matters,  and 
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matters  which  cannot  well  be  regulated  by  the  general  provi- 
sions of  law  may,  perhaps,  be  delegated  to  such  a  commissioner. 
But  tliis  is  not  such  a  matter.  There  is  no  necessity  for  chang- 
ing, from  time  to  time,  between  legislative  sessions,  the  provi- 
sions which  should  be  put  in  such  a  standard  form,  so  as  to  meet 
changing  conditions  (see  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn. 
301),  and  no  such  power  was  given  to  the  commissioner.  He 
was  to  prepare  and  adopt  a  standard  form,  once  for  all,  and,  when 
so  adopted,  it  was  to  remain  irrevocable  until  changed  by  subse- 
quent legislation.  A  clearer  instance  of  an  attempt  to  dele- 
gate legislative  power  could  hardly  be  suggested. 

As  said  in  State  v.  Young,  29  Minn.  551:  "It  is  a  principle 
not  questioned,  that,  except  where  authorized  by  the  constitu- 
tion, as  in  respect  to  municipalities,  the  legislature  cannot  dele- 
gate legislative  power — cannot  confer  on  any  body  or  person  the 
power  to  determine  what  shall  be  law.  The  legislature  only 
must  determine  this."  We  are  of  the  opinion  that  the  laws  of 
1889,  chapter  217,  is  unconstitutional  and  void,  and  therefore 
the  provision  of  said  statute  prohibiting  the  parties  from  waiving 
any  of  the  provisions  of  the  standard  policy  has  no  effect,  and 
does  not  prevent  a  parol  waiver  of  the  condition  in  the  policy 
declaring  such  policy  "void  if  the  insured  now  has,  or  shall  here- 
after make  or  procure,  any  other  contract  of  insurance."  This 
being  so,  the  contract  of  insurance  is  merely  the  voluntary  con- 
tract of  the  parties,  not  restricted  by  any  such  statute;  and,  by 
delivering  the  policy  here  in  question,  knowing  of  the  existence 
of  other  insurance  on  the  property,  the  defendant  waived  this 
condition  of  its  policy,  and  plaintiff  is  entitled  to  recover: 
lirandup  v.  St.  Paul  etc.  Ins.  Co.,  27  Minn.  393;  First  Nat.  Bank 
V.  American  Cent.  Ins.  Co.,  58  Minn.  492;  Lamberton  v.  Con- 
necticut Fire  Ins.  Co.,  39  Minn.  129. 

This  disposes  of  all  the  questions  in  the  case,  and  the  order 
appealed  from  is  affirmed. 

INSURANCE  — LEGISLATURE -DELEGATION  OP  POWER.— 
Whether  the  legislature  may  itself  preHcribe  a  form  of  contract  of  in- 
euratice  or  not,  it  cannot  delt'gate  the  power  to  an  insurance  com mis- 
sioner  to  prescribe  a  standard  policy  of  insurance:  O'Neil  v.  American 
etc.  Ins.  Co.,  1(56  Pa.  8t.  72;  45  Am.  St.  Rep.  660,  and  note. 

INSURANCE— PRIOR— VIOLATION  OF  CONDITION  AGAINST 
ADDl'i  lUNAL.— If  an  agent  knows  of  a  prior  innurance,  which  he  mis- 
takenly believes  to  have  expired,  and,  acting  under  such  l)elief,  pro- 
cures a  second  policy  on  the  same  prop<»rty,  which  cont:»in8  a  condition 
that  it  shall  l)e  void  if  the  insureii  "shall  have  any  insurance  on  the 
pro{ierty  hereby  iuHured.  not  indorsed,  known,  or  consented  to  by  this 
company,  or  its  authorij5e<l  agent,  in  writing,  this  policy  shall  be  void," 
thin  pre-existing  p<^>licy  is  a  breach  of  the  cnnrlition,  and  avoids  theseo- 
ond  policy:  banders  v.  Cooiwr,  115  N.  Y.  279;  12  Am.  St.  Rep.  801. 


Dec.  18^4.]     (jiBB  V,  Philadelphia  Firs  Ins.  Co.  40$ 

<jriBB  V,  Philadelphia   Fire   Insurance  Company. 

[59  Minnesota,  267.  ] 

INSURANCE,  CHANGE  OF  INTEREST— The  sale  of  real 
property  and  the  receipt  of  part  of  the  purchase  price,  with  an 
agreement,  on  completion  and  payment  of  the  balance,  that  the  pur- 
chaser should  be  entitled  to  possession  until  he  made  default  in 
«uch  payment,  is  such  a  change  as  renders  void  a  pre-existing  policy 
of  insurance  containing  a  stipulation  that  it  shall  become  void  if 
any  change,  other  than  by  the  death  of  the  assured,  shall  take  place 
in  the  interest,  title,  or  possession  of  the  property  insured. 

AN  INSURER  IS  ENTITLED  TO  BE  SUBROGATED  to  the 
rights  of  a  mortgagee  on  paying  a  policy  of  insurance  in  his  favor, 
where  such  policy,  as  against  the  mortgagor,  has  become  void  be- 
-cause  of  a  breach  of  some  of  the  conditions  thereof. 

Kitchel,  Cohn  &  Shaw,  for  the  appellant. 

Fred  W.  Eeed,  for  the  respondents. 

372  CANTY,  J.  On  Febniary  29,  1892,  the  plaintiff  Gibb 
was  the  owner  in  fee  simple  of  the  premises  in  question,  subject 
to  a  mortgage  of  twelve  hundred  dollars,  held  by  the  plaintiff 
Hilles.  On  that  day,  defendant  issued  a  policy  of  insurance  in- 
suring Gibb  to  the  amount  of  two  thousand  dollars,  for  three 
years  from  and  after  that  day,  against  loss  by  fire  to  the  build- 
ings on  the  premises,  loss,  if  any,  payable  to  Hilles,  as  her  in- 
terest may  appear;  but  providing  that  if,  in  case  of  loss,  the 
insurer  is  not  liable  to  the  mortgagor  or  owner,  it  shall  be  sub- 
rogated to  the  rights  of  the  mortgagee  under  her  mortgage,  and, 
upon  pa3dng  the  full  amount  due  on  the  mortgage,  shall  receive 
an  assignment  of  it.  This  mortgage  clause  also  provided  that  the 
policy  should  not  be  invalidated  as  to  the  mortgagee  by  any  act  of 
the  owner,  or  by  any  change  in  the  title  or  ownership  of  the 
premises. 

On  February  28,  1893,  there  was  a  loss  by  fire  amounting  to 
fourteen  hundred  and  sixty-two  dollars  and  sixty-two  cents.  The 
plaintiffs  brought  this  action  to  recover  this  loss.  The  case  was 
tried  by  the  court  without  a  jury,  and  judgment  was  ordered 
in  favor  of  Hilles  for  twelve  hundred  dollars,  the  amount  of  her 
mortgage,  and  in  favor  of  Gibb  for  the  balance  of  said  amount  of 
the  loss.  From  the  judgment  entered  thereon,  defendant  ap- 
peals. 

The  appellamt  concedes  that  the  plaintiff  Hilles  is  entitled  io 
Tecover,  but  contends  that  a  breach  occurred,  prior  to  the  fire, 
which  avoided  the  policy  as  to  Gibb;  that  he  is  not  entitled  to 
recover;  and  that  defendant  is  entitled,  on  payment  to  Hilles  of 
the  amount  of  her  mortgage,  to  be  subrogated  to  her  rights  under 
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the  mortgage.  The  policy  contains  the  following  p^o^dsion8: 
**Thia  entire  policy,  unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void  ....  if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the 
interest,  title,  or  possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard),  whether  by 
legal  process  or  judgment,  or  by  voluntary  act  of  the  insured^ 
or  otherwise." 

It  is  found  by  the  court  that  on  March  23,  1892,  plaintiff  made 
1  contract  in  writing  with  one  Maggie  J.  Kelly,  whereby  he  sold 
and  agreed  to  convey  to  her  the  premises,  consisting  of  five  lots, 
by  deed  ^"^^  of  warranty,  on  prompt  and  full  performance  by 
her  of  the  agreement,  and  she  agreed  to  pay  therefor  the  sum  of 
two  thousand  five  hundred  dollars — three  hundred  dollars  cash, 
and  one  thousand  dollars  in  installments  of  fifty  dollars  every 
sixty  days  thereafter  imtil  paid,  the  balance  to  be  paid  by  her  in 
assuming  said  mortgage — she  to  have  possession  of  the  premises 
until  default  in  payment;  and,  in  case  of  such  default,  she  agreed 
to  surrender  possession  on  demand,  and  that  the  agreement 
should  be  void  at  the  option  of  the  vendor.  That  at  and  from 
the  time  of  making  the  policy  of  insurance,  imtil  the  time  of 
making  the  contract  of  sale,  the  buildings  had  been  unoccupied, 
and  that,  on  the  making  of  said  contract  of  sale,  sjud  Kelly  en- 
tered into  the  possession  of  the  buildings  and  premises,  and  oc- 
cupied the  same  until  the  time  of  the  fire,  and  made  all  her  pay- 
ments during  that  time,  and  was  not  in  default  in  any  manner 
upon  said  contract 

It  is  contended  by  appellant  that,  by  the  transactions  with 
Kelly,  there  took  place  a  change  in  the  interest,  title,  and  posses- 
sion of  Gibb,  and  the  condition  against  any  such  change  was 
broken,  and  the  policy  avoided  as  to  him.  It  seems  to  us  that 
there  was  a  breach  in  the  condition  against  any  change  of  inter- 
est. It  is  not  claimed  by  respondents  that  there  was  any  waiver 
of  this  condition,  and  the  authorities  cited  by  counsel  are  nearly 
all  cases  where  the  breach  claimed  was  not  of  a  condition  against 
a  change  of  interest,  but  a  change  of  title.  It  is  held  by  the  great 
weight  of  authority  that,  where  the  condition  is  against  any 
change  in  the  title,  there  is  no  breach  unless  there  is  a  change  ia 
the  legal  title — that  as  long  as  the  insured  retains  the  legal  title 
and  an  insurable  interest  in  the  premises,  the  policy  ia  not 
avoided  by  a  transfer  of  the  equitable  title  or  of  equitable  inter- 
ests; but  we  cannot  apply  this  doctrine  to  a  condition  against 
any  change  of  interest.  The  terms  are  not  synonymous,  as  con- 
tended by  counsel.    The  word  "interest"  ia  broader  than  the 
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word  "title/*  and  includes  both  legal  and  equitable  rights.  It 
is  not  necessary  to  consid'er  the  question  of  the  change  of  posses- 
sion, except  so  far  as  it  has  an  influence  on  the  change  of  interest 
by  strengthening  and  fortifying  the  interest  acquired  by  Kelly. 
This  disposes  of  the  case. 

The  plaintiff  Hilles  is  entitled  to  judgment  for  the  sum  awarded 
her,  but,  upon  payment  of  the  same,  the  defendant  is  entitled  to 
be  subrogated  to  her  rights  under  her  mortgage,  and  the  defend- 
ant is  ^'^*  entitled  to  judgment  against  the  plaintiff  Gibb  that  he 
take  notliing  by  this  action.  The  judgment  appealed  from 
should  be  reversed,  with  directions  to  enter  judgment  in  con- 
formity with  this  opinion. 

So  ordered. 

Gilfillan,  C.  J.,  absent  on  account  of  sickness,  took  no  part. 


INSUEANCE— CHANGE  OF  INTEREST.— An  executory  contract 
for  the  sale  of  insured  premises  does  not  violate  the  prohibition  in  the 
policy  against  eale  or  assignment:  Washington  etc.  Ins.  Co.  v.  Kelly,  32 
Md.  421;  3  Am.  Kep.  149.  See  the  extended  note  to  Mornson  v.  Ten- 
nessee etc.  Ins.  Co.,  69  Am.  Dec.  304. 

INSURER'S  RIGHT  TO  SUBROGATION.— An  insurer  who  haa 
paid  a  loss  to  a  mortgagee  is  not  entitled  to  be  subrogated  to  the  mort- 
gage debt  wnile  any  part  of  it  remains  unpaid.  In  other  words,  the 
insurer  is  not  entitled  to  subrogation,  if  any  part  of  the  debt  is  unpaid, 
unless  he  tenders  to  the  mortgagee  the  balance  due:  Phoenix  Ins.  Co. 
V.  First  Nat.  Bank,  85  Va.  765;  17  Am.  bt.  Rep.  101,  and  note. 
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[59  Minnesota,  832.] 

CORPORATIONS— FOREIGN,  JURISDICTION  OVER.— If  a 
foreign  cox'poration  is  allowed  to  do  business  and  maintain  suits  in 
this  state,  justice  requii'es  that  we  should  here  enforce  its  liabilitiea 
existing  in  favor  of  our  citizens. 

CORPORATIONS,  FOREIGN,  COMPELLING  ISSUING  OF 
STOCK  BY.— The  courts  of  this  state  have  jurisdiction  to  compel  a 
foreign  corporation  doing  business  therein  to  issue  a  certificate  of 
stock  to  a  citizen  of  this  state  in  lieu  of  a  pre-existing  certificate 
which  has  been  lost. 

RES  JUDICATA.— A  judgment  denying  the  right  of  the  plain- 
tifC  to  compel  the  issuing  to  him  of  a  certificate  of  stock  in  lieu  of 
one  -which  has  been  lost,  because  he  has  not  given  a  bond  of  Indem- 
nity, is  not  conclusive  against  him  In  another  suit  brought  for  the 
same  purpose,  without  first  giving  a  bond,  when  more  than  four  years 
have  intervened  between  the  two  suits,  during  w^hich  time  the  alleged 
lost  certificate  has  not  been  heard  from,  and  no  other  claimant  has 
appeared  therefor,  and  the  legislature  has  enacted  a  law  providing 
for  the  renewal  of  stock  certificates  which  have  been  worn  out,  lost, 
or  destroyed. 
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CORrORATIONS,  FOREIGN,  CONFLICT  OF  LAWS.— The 
general  law  of  the  state  In  which  a  corporation  was  formed,  not 
constituting  part  of  its  charter,  but  providing  a  method  of  obtain- 
ing new  stock  certlllcates  in  place  of  originals  which  have  been 
lost.  Is  not  binding  upon  a  citizen  of  another  state,  nor  can  it  exclude 
him  from  any  of  the  remedies  available  in  that  state  to  compel  the 
Issuing  to  him  by  such  corporation  of  a  certificate  of  stock  to  replace 
the  one  which  has  been  lost. 

CORPOKATIONS.— THE  CUSTOM  of  a  corporation  to  Issue  a 
certificate  of  stock  to  replace  one  which  has  been  lost  only  upon 
execution  of  a  bond  of  ind(Miinity,  is  not  biuding  upon  its  stockhold- 
«'rs.  nor  does  it  deprive  them  of  any  remedy  which  they  may  other- 
wise have  to  compel  the  issuing  of  such  certificate  without  the  giv- 
ing of  indemnity. 

CORrORATIONS,    LOST    CERTIFICATE  — INDEMNITY. - 
Before  Issuing  a  new  certificate  of  stock  in  place  of  one  alleged  to  ; 
have  been  lost.   Indemnity  cannot  be  exacted  by   the  corporation,  \ 
where  a  statute  of  the  state  provides  that  if  the  evidence  Is  clear  [ 
tiiat  such  certificate  has  Iwon  lost  or  destroyed,  and  that  It  has  not  l 
been  heard  of  for  the  period  of  seven  years,  It  shall  be  the  duty  of  > 
the  corporation  to  issue  a  new  certificate  without  Indemnity,  and  It 
appears  that  tlie  original  certificate  disappeared  twelve  years  prior 
to  the  trial,  during  all  of  which  time  regular  dividends  had  been 
declared   on    the   Ptock.   and   no  claimant  to  eitlier  tlie   stock   or   the 
certificate  had  appeared,  other  than  the  person  to  whom  It  issued 
and  his  heirs  at  law.    Independently  of  the  statute,  the  right  to  a 
new  certificate  should,  under  the  circumstances,  be  affirmed,  though 
the  applicant  Is  unable  to  give  any  Indemnity. 

Proceeding  to  compel  the  issuing  to  the  plaintiff  of  certifi- 
cates of  stock  by  the  defendant  corporation  in  lieu  of  originals 
alleged  to  have  been  lost.  These  originals  had  been  issued  to 
Asa  Guilford,  and  were  in  his  possession  in  February,  1882,  at 
which  time,  being  nearly  eighty  years  of  age,  he  lost  them  in  the 
city  of  New  York,  He  immediately  gave  defendant  notice  of 
the  loss,  and  nothing  has  since  been  heard  of  the  certificates. 
In  June,  1882,  he  commenced  an  action  against  the  defendant  for 
new  certificates,  which  defendant  olTered  to  give  if  he  would  give 
a  bond  of  indemnity,  with  sureties,  in  twice  the  par  value  of  the 
stock.  Such  indemnity  waa  not  offered  or  given,  amd  the  plain- 
tiff was  denied  relief  in  that  action,  and  judgment  entered  in  May, 
1883,  because  of  the  failure  to  give  such  indemnity.  In  July  of 
the  same  year,  Asa  Guilford  assigned  the  stock  to  his  son,  the 
plaintiff  in  the  present  action.  This  son,  in  September,  1888, 
commenced  anotlier  action  against  the  defendant  for  a  new  cer- 
tificate, in  which  he  was  defeated  for  the  same  reasons,  prevailing 
in  the  first  suit.  The  father  afterward  died  intestate,  leaving 
the  plaintiff  as  his  sole  heir  at  law.  In  May,  1893,  the  present 
action  was  commenced  by  plnintiff,  and  resulted  in  a  decision  of 
the  court,  that  plaintiff  was  the  owner  of  the  stock  and  that  th« 
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certificates  were  lost,  but  that,  because  of  the  judgments  in  the 
former  action  and  the  failure  of  the  plaintiff  to  tender  a  bond  of 
indemnity,  judgment  must  again  be  entered  against  him.  From 
this  judgment  so  entered,  and  from  an  order  of  court  denying  a 
new  trial,  the  plaintiff  prosecuted  the  present  appeal. 

Jonas  Guilford,  pro  se. 

C.  M.  Ferguson,  for  the  respondent. 

338  MITCHELL,  J.  This  action  was  brought  to  have  the 
plaintiff  adjudged  the  owner  of  certain  shares  of  the  stock  of  the 
defendant  company,  and  to  compel  the  company  to  issue  to 
him  new  certificates  therefor  in  place  of  the  originals,  which  are 
alleged  to  have  been  lost,  and,  if  the  defendant  refuses  to  issue 
the  same,  that  plaintiff  have  judgment  against  it  for  the  value  of 
the  stock. 

^^^  It  is  not  questioned  but  tha.t  one  Asa  Guilford,  plaintiff's 
father,  now  deceased,  was  once  the  owner  of  the  stock,  and  that 
plaintiff,  a  citizen  of  this  state,  is  his  assignee,  sole  heir,  or  next 
of  kin,  as  well  as  the  administrator  of  his  estate,  and  hence  the 
owner  of  the  stock,  unless  Asa  Guilford  had,  in  his  lifetime,  pre- 
viously transferred  it  to  someone  else.  The  stock  certificates  are 
alleged  to  have  been  lost  by  Asa  in  February,  1882.  The  de- 
fendant has  always  been  willing  to  issue  to  plaintiff  new  certifi- 
cates, on  condition  that  he  first  execute  to  it  a  bond,  with  two 
sureties,  in  double  the  amount  of  the  value  of  the  stock  (over 
thirty-five  thousand  dollars),  to  indemnify  it  against  the  original 
certificates,  in  case  they  should  turn  up  in  the  hands  of  a  third 
party.  This  condition  the  plaintiff  has  been  unable  to  comply 
with.  This  is  the  third  action  which  has  been  brought  for  the 
same  relief — one  in  1882,  by  Asa  Guilford;  the  second,  by  plain- 
tiff, in  1888,  affirmed  on  appeal  (43  Minn.  434);  and  the  present 
action,  in  1893 — the  judgment  in  each  case  being  the  same,  to  wit, 
that  the  plaintiff  was  entitled  to  new  certificates  only  on  first 
giving  the  bond  required  by  the  defendant.  The  facts  in  the 
present  action  are  the  same  as  in  the  previous  actions,  except 
the  additional  lapse  of  time  during  which  the  original  certificates 
still  remain  undiscovered,  and  no  other  claimant  for  the  stock 
has  appeared,  and  that  in  the  mean  time  the  legislature  of  this 
state  has  enacted  a  statute  (Laws  1893,  c.  45)  providing  for  the 
renewal  of  stock  certificates  when  worn  out,  lost,  or  destroyed. 

The  defendant  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York,  where  its  principal  place  of  business  is  lo- 
cated, and  where  all  its  general  officers  reside,  and  where  all  its 
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stock  and  other  books  are  kept  The  only  business  transacted 
by  it  in  this  state  is  the  maintenance  of  telegraph  lines  and  the 
transmission  of  telegrams,  for  which  purpose  exclusively  it  has 
local  agents  here, 

1.  The  defendant,  both  in  its  answer  and  on  the  argument, 
makes  the  point  (not  raised  on  the  appeal  in  the  former  action) 
that  the  courts  of  this  state  have  no  jurisdiction  of  the  subject 
matter  of  the  action,  because  it  pertains  solely  to  the  management 
of  the  internal  affairs  of  a  foreign  corporation. 

The  doctrine  is  well  settled  that  courts  will  not  exercise 
visitorial  **•  powers  over  foreign  corporations,  or  interfere  with 
the  management  of  their  internal  affairs.  Such  matters  must 
be  settled  by  the  courts  of  the  state  creating  the  corporation. 
This  rule  rests  upon  a  broader  and  deeper  foundation  than  the 
mere  want  of  jurisdiction,  in  the  ordinary  sense  of  that  word. 
It  involves  the  extent  of  the  authority  of  the  state  (from  which 
its  courts  derive  all  their  powers)  over  foreign  corporations. 
The  only  difficulty  is  in  drawing  the  line  of  demarkation  between 
matters  which  do  and  those  which  do  not  pertain  to  the  man- 
agement of  the  internal  affairs  of  a  corporation. 

To  entertain  an  action  to  dissolve  a  corporation;  to  determine 
the  validity  of  its  organization;  to  determine  which  of  two  rival 
organizations  is  the  legal  one,  or  who  of  rival  claimants  are  its 
legal  officers;  to  restrain  it  from  declaring  a  dividend,  or  to  com- 
pel it  to  make  one;  to  restrain  it  from  issuing  its  bonds,  or  from 
making  an  additional  issue  of  stock  would  clearly  all  be  the  exer- 
cise of  visitorial  powers  over  the  corporation,  or  an  interference 
with  the  management  of  its  internal  affairs.  But  the  distinction 
between  any  of  these  cases  and  the  one  at  bar  seems  to  us  very 
apparent.  None  of  the  cases  cited  by  defendant's  counsel  fully 
support  his  contention.  Those  which  at  first  sight  seem  most 
nearly  in  point  are  Smith  v.  Mutual  Life  Ins.  Co.,  14  Allen, 
336,  and  Xnrth  State  etc.  Min.  Co.  v.  Field,  G4  Md.  151,  bo^h  of 
which,  we  think,  may  be  distinguished  from  the  case  at  bar. 

In  the  first  of  the^e  cases,  the  plaintiff  himself  was  a  citizen  of 
Alabama,  and  had  never  lived  in  Massachusetts — a  fact  upon 
which  the  court  lays  much  stress,  and  which  alone  would  prob- 
ably have  justified  a  court  of  equity,  in  the  exercise  of  it«  discre- 
tion, in  declining  to  entertain  the  bill.  Moreover,  in  that  case, 
the  insurance  company,  a  mutual  one,  had  declared  the  plaintiff's 
policy  forfeited  for  the  nonpayment  of  premiums,  and  the  relief 
sought  was  to  have  the  policy  revived  or  restored  on  the  ground 
that  the  default  of  the  plaintiff  was  excusable  because  of  the 
exifctence  of  facts  which  rendered  it  impossible  to  pay  his  pre- 
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miums.  And  the  court  says,  upon  plaintiff's  bill  it  appears  that 
there  is  not  even  an  existing  contract  between  the  parties.  The 
proceeding  is  based  upon  a  past  relation  growing  out  of  a  contract 
made  without  the  jurisdiction,  which,  by  its  own  terms,  has 
ceased  to  be  operative,  and  which  ^^^  the  plaintiff  seeks  to  re- 
vive as  an  executory  obligation,  and  reinstate  him  as  a  member  of 
the  corporation,  his  right  to  which  necessarily  depended  on  the 
local  statute  law  of  the  state  which  created  the  corporation. 

In  North  State  etc.  Min.  Co.  v.  Field,  64  Md.  151,  the  corpo- 
ration had  declared  the  plaintiff's  stock  forfeited  for  the  nonpay- 
ment of  an  assessment,  and  the  latter  brought  suit  to  be  reinstated 
as  a  stockholder  in  the  books  of  the  company,  and  restored  to  all 
his  rights  as  such,  alleging  that  the  assessment  was  illegal  and 
void.  As  the  legality  of  the  assessment  and  the  right  of  the  com- 
pany to  declare  the  stock  forfeited  for  its  nonpayment  depended 
on  the  charter  of  the  company  and  the  peculiar  statute  law  of 
the  state  creating  it,  the  court  refused  to  entertain  the  bill.  But, 
in  the  present  case,  there  is  no  question  as  to  the  issue,  validity, 
or  forfeiture  of  the  stock.  There  is  not  even  any  controversy  as 
to  the  right  of  the  plaintiff  to  a  certificate  as  evidence  of  his  title. 
The  only  dispute  is  over  the  terms  or  conditions  upon  which  that 
certificate  shall  be  issued.  "We  do  not  see  how  the  granting  of 
such  relief  is,  in  any  proper  sense,  the  exercise  of  visitoriat 
powers,  or  an  interference  with  the  management  of  the  internal 
affairs  of  the  defendant. 

Statements  are  sometimes  found  to  the  effect  that  where  the 
act  of  the  corporation  complained  of  affects  a  person  solely  in 
his  capacity  as  a  member  of  the  corporation,  or  where  the  rights 
of  a  person  grow  solely  out  of  his  membership  in  the  corporation, 
and  not  out  of  some  external  transaction,  the  subject  relates 
to  the  management  of  the  internal  affairs  of  the  corporation, 
over  which  the  courts  of  another  state  should  not  assume  juris- 
diction. Such  general  statements  must  always  be  construed  in 
connection  with  the  particular  facts  of  the  cases  in  which  they 
are  used.  Moreover,  such  statements  are  not  strictly  correct  as 
abstract  propositions,  in  the  broad  and  unqualified  sense  in  which 
they  are  sometimes  understood.  We  think  there  are  cases,  and 
that  this  is  one  of  them,  where,  although  the  rights  of  a  party 
grow  out  of  his  membership  in  the  corporation,  yet,  as  the  matter 
affects  only  his  individual  rights  under  the  contract  by  which  the 
stock  was  issued,  therefore,  an  enforcement  of  those  rights  will 
not  be  an  interference  with  the  internal  management  of  the  cor- 
porate affairs  within  the  meaning  of  the  rule. 

^^^  If,  upon  principles  of  law  or  comity,  foreign  corporations 
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are  allowed  to  do  business  and  maintain  suits  in  another  state, 
the  general  rule  should  be,  that  they  are  liable  to  be  sued  in  the 
same  jurisdiction.  Their  rights  and  liabilities  in  that  regard 
ought  to  be  reciprocal.  If  we  recognize  their  existence  for  one 
purpose,  we  ought  also  for  the  other.  If  our  courts  admit  and 
vindicate  their  rights,  justice  requires  that  we  also  enforce  their 
liabilities,  and  that,  before  we  send  our  own  citizens  to  a  foreign 
jurisdiction  for  redress,  it  should  be  very  clear  that  the  subject 
of  the  action  is  beyond  the  limits  of  the  power  or  sovereignty  of 
the  state  over  the  foreign  corporation.  If  a  citizen  of  this  state 
held  a  certificate  of  stock  in  a  foreign  corporation,  which  was 
alleged  to  have  been  illegally  issued,  or  to  have  for  some  cause 
become  forfeited,  we  do  not  think  there  would  be  any  doubt  but 
that  our  courts  would  entertain  a  suit  by  the  corporation  to  com- 
pel its  surrender  and  cancellation.  If  so,  why  ought  not  a  citi- 
zen of  the  state  to  be  allowed  to  maintain  an  action  to  compel  the 
issue  to  him,  as  evidence  of  his  title,  of  a  new  certificate  in  place 
of  one  that  has  been  lost  or  destroyed  ? 

It  is  urged  that,  if  the  courts  of  this  state  entertain  jurisdic- 
tion of  such  a  case,  they  may  impose  different  conditions  upon  the 
issue  of  the  certificate  from  those  that  might  be  imposed  by  the 
courts  of  New  York,  or  of  other  states  under  the  same  state  of 
facts.  This  must  be  conceded.  It  is  one  of  the  necessary  im- 
perfections in  the  administration  of  justice  that  courts  of  differ- 
ent, and  even  of  the  same,  jurisdictions  will  differ  as  to  the  law 
applicable  to  the  same  state  of  facts.  But  it  was  never  heard  that 
this,  of  itself,  was  any  reason  why  a  court  should  not  exercise 
jurisdiction.  It  is  also  contended  that  the  courts  of  this  state 
ought  not  to  entertain  the  action,  because  they  have  no  means 
to  enforce  their  decree  by  compelling  the  issue  of  a  certificate. 

It  is  undoubtedly  true  that  courts  will  not  entertain  an  ac- 
tion, wRere  it  is  apparent  that  if  a  judgment  was  rendered  they 
would  be  wholly  unable  to  enforce  it.  But  the  mere  fact  that 
they  may  be  unable  to  compel  6i)ecific  performance  in  a  par- 
ticular way  is  no  reason  why  the  suit  should  not  be  entertained. 
If  the  defendant  should  refuse  to  issue  certificates  in  accordance 
with  the  judgment,  it  would  be  entirely  competent  for  the  onnrt, 
in  accordance  **^  with  the  prayer  of  the  complaint,  to  render 
judgment  for  the  value  of  the  stock.  Our  conclusion  is,  that 
the  action  can  be  maintained.  In  eo  holding,  we  do  not  wish  to 
be  understood  as  deciding  that  the  courts  of  this  state  could  or 
should  assume  jurisdiction  of  every  suit  to  compel  the  issue  of 
stock  certificates  by  a  foreign  corporation.  We  can  conceive 
that  many  such  cases  might  arise  that  would  include  elements 


Dec.  1894.]     Guilford  v.  Western  Union  Tel.  Co.  413 

involving  the  management  of  the  internal  affairs  of  the  corpora- 
tion.    Our  decision  is  confined  to  the  facts  of  this  case. 

2.  It  is  contended  by  defendant  that  it  is  res  judicata  by  the 
judgments  in  the  former  actions  that  plaintiff  is  entitled  to  new 
certificates  only  upon  the  condition  therein  prescribed,  to  wit, 
the  giving  of  a  bond  of  indemnity,  with  two'  sureties,  to  the 
amount  of  double  the  value  of  the  stoek.  We  think  not.  The 
facts  that  over  four  and  a  half  years  have  elapsed  since  the  last 
action,  and  that  during  that  time  the  stock  certificates  have  not 
been  heard  from,  and  no  other  claimant,  for  either  the  stock  or 
the  dividends  upon  it,  has  appeared,  to  say  nothing  of  the  subse- 
quent declaration  of  legislative  policy  by  the  laws  of  1893, 
chapter  45,  as  to  the  terms  upon  which  new  stock  certificates 
shall  be  issued,  have  so  materially  changed  the  situation  that  it 
does  not  follow  that  the  same  conditions  should  be  imposed  now 
which  were  imposed  at  the  dates  of  either  of  the  former  judg- 
ments. Whether  the  proper  practice  in  such  a  case  is  to  bring  a 
new  action,  or,  upon  supplemental  complaint,  to  ask  for  the  modi- 
fication of  the  decree  in  the  former  suit,  is  a  question  not  before 
us,  and  which  we  need  not  consider. 

3.  The  defendant  pleaded  in  its  answer  a  general  law  of  the 
state  of  New  York  (Laws  1873,  c.  151,  substantially  re-enacted 
by  Laws  1892,  c.  688,  sees.  50,  51),  providing  a  method  of  obtain- 
ing new  stock  certificates  in  place  of  originals  which  have  been 
lost.  This  statute,  it  is  claimed,  is  binding  on  the  plaintiff,  as 
furnishing  him  his  exclusive  remedy.  There  is  nothing  in  this 
point.  This  statute  is  no  part  of  the  charter  of  the  defendant, 
which  constitutes  the  agreement  between  the  corporation  and  its 
stockholders,  and  which  alone  is  recognized  in  other  states.  It  ia 
merely  one  of  the  general  laws  and  regulations  of  the  state  of 
New  York  affecting  the  remedy,  which  govern  only  within  the 
limits  of  the  state  enacting  them. 

344  ^  rjr^Q  defendant  also  alleges  a  rule  of  the  corporation 
pix)\iding  that  new  certificates  in  place  of  lost  certificates  of  its 
capital  stock  shall  only  be  issued  upon  the  condition,  among 
others,  that  the  applicant  shall  execute  to  the  company  a  bond, 
\vdth  two  sureties,  in  double  the  par  value  of  the  stock,  to  in- 
demnify it  against  the  original  certificates.  This  rule,  it  ia 
claimed,  is  binding  upon  plaintiff  as  part  of  the  contract  between 
the  corporation  and  all  of  its  stockholders.  The  evidence,  how- 
ever, fails  to  prove  any  such  rule  or  by-law.  All  that  appears  is, 
that  it  has  been  the  uniform  custom  or  practice  of  the  defendant 
to  issue  new  certificates  only  upon  the  execution  of  such  a 
bond. 
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5.  This  brings  ns  to  the  last  question  in  the  case,  viz.,  whcrther, 
upon  the  facts,  the  plaintiff  is  entitled  to  new  certificates  with- 
out being  required  to  give  the  bond  with  sureties  exacted  by  de- 
fendant The  evidence  of  the  loss  of  the  original  certificates, 
unassigned  by  the  then  holder,  Asa  Guilford,  is,  in  our  opinion, 
as  clear  and  conclusive  as  it  is  usually  possible  to  produce.  The 
most  conclusive  proof  of  that  fact  is,  that  although  the  certifi- 
cates disappeared  over  twelve  years  ago,  during  all  of  which 
time  regular  dividends  on  the  stock  have  been  declared,  yet  they 
have  never  been  heard  of,  and  no  other  claimant  for  either  the 
stock  or  dividends  has  ever  appeared. 

Chapter  45  of  the  laws  of  1893  provides:  'If  the  evidence  is 
clear  that  said  certificate  has  been  lost  or  destroyed,  and  it  has  not 
been  heard  of  for  a  period  of  seven  years,  it  shall  be  the  duty  of 
said  corporation  to  issue  a  new  certificate  without  indemnity." 

We  do  not  agree  with  plaintiff's  contention  that  the  effect  of 
this  statute  is  to  give  the  courts  of  this  state  jurisdiction  over 
foreign  corporations  which  they  would  not  otherwise  have. 
Neither  are  we  prepared  to  assent  to  the  contention  of  defendant, 
that  it  applies  only  to  domestic  corporations.  There  is  nothing 
in  the  language  of  the  act  inconsistent  with  the  view  that  it  is 
applicable  to  all  corporations,  whether  domestic  or  foreign,  in  all 
cases  of  which  the  courts  have  jurisdiction  according  to  existing 
rules  of  law,  and  that,  as  a  declaration  of  legislative  policy  re- 
lating merely  to  the  remedy,  it  was  intended  to  be  binding  on  the 
courts  in  all  cases  falling  within  their  jurisdiction.  If  this  is  so, 
it  would  be  decisive  of  this  case.  But,  independently  of  the  stat- 
ute, we  are  of  ^*^  opinion  that,  upon  the  facts,  the  plaintiff  is 
entitled,  upon  general  legal  principles,  to  new  certificates,  without 
being  required  to  give  the  bond  exacted  by  defendant. 

In  the  first  place,  under  the  facts  stat^'d  at  the  outset,  and 
about  which  there  is  no  dispute,  the  case  srtands  precisely  as  if 
Asa  Guilford,  admittedly  once  the  owner  of  the  stock,  was  the 
plaintiff.  The  only  liability  or  chance  of  loss  on  part  of  the 
company  which  it  is  pretended  could  result  from  its  issuing  new 
certificates  arises  out  of  the  possibility  that  it  may  be  untrue 
that  Asa  Guilford  lost  the  certificates  unassigned,  but  that  he 
may  have  assigned  them  to  some  other  person,  or  may 
have  lost  them  u-ith  au  assignment  indorsed,  but  blank  as  to  the 
name  of  the  assignee,  and  that  the  certificates  may  yet  turn  up 
in  the  hands  of  an  innocent  purchaser  for  value.  But  these  stock 
certificatx?fl  are  not  negotiable.  Neither  are  they  the  stock,  but 
mcrnly  the  evidence  of  the  title  to  it.  If  the  defendant  would 
be  liable  to  the  holders  of  the  original  certificates  in  case  th^ 
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appear  after  the  issue  of  new  ones,  it  must  be  on  the  ground 
that  it  will  be  estopped  to  deny  their  title  to  the  stock.  In  a 
stock  certificate,  the  corporation  certifies  that,  at  the  dajte  of  its 
issue,  the  person  therein  named  is  the  owner  of  the  specified 
number  of  shares  of  its  stock.  That  fact  it  would  undoubtedly 
be  estopped  to  deny,  as  against  a  bona  fide  purchaser  for  value. 
But  the  certificate  contains  no  representajtion  or  warranty  that 
the  party  to  whom  it  is  issued  will  continue  to  be  the  owner  of  the 
stock  for  any  particular  length  of  time,  or  until  some  future  act  is 
done  or  event  occurs.  If  any  such  representation  is  to  be  read 
into  the  certificate,  it  must  be  by  implication.  It  certainly  can- 
not be  found  in  its  language.  The  only  authority  for  reading 
any  such  implied  representation  into  a  stock  certificate  is  certain 
dicta  in  Bank  v.  Lanier,  11  Wall.  369,  and  Holbrook  v.  New 
Jersey  Zinc  Co.,  57  N.  Y.  616. 

In  the  first  of  these  cases,  a  remark  is  made,  to  the  effect  ihat 
the  issuing  of  a  certificate  amounts  to  a  notification  and  assurance 
to  all  persons  interested  to  know  that  the  corporation  will  not 
transfer  the  stock  to  anyone  not  in  possession  of  the  certificate. 

In  the  second  case,  it  is  said  that  a  stock  certificate  is  a  contin- 
uing affirmation  of  the  ownership  of  the  specified  amount  of  stock, 
by  the  person  designated  therein  or  his  assignee,  until  it  is  with- 
drawn ^*®  in  some  manner  recognized  by  law,  and  that  a  pur- 
chaser in  good  faith  has  a  right  to  rely  thereon,  and  to  claim  the 
benefit  of  an  estoppel  in  his  favor  as  against  the  corporation. 
Notwithstanding  that  these  dicta  are  quoted  approvingly  by  this 
court  in  Joslyn  v.  St.  Paul  Distilling  Co.,  44  Minn.  186,  we  do 
not  think  that  they  are  fully  supported  by  the  authorities,  or  con- 
tain an  accurate  statement  of  the  law,  at  least  in  the  broad  and 
unqualified  terms  in  which  they  are  expressed.  If  they  are, 
then  it  seems  to  us  that  a  corporation  could  never  be  compelled 
to  issue  a  new  or  duplicate  certificate  in  place  of  one  that  wias  lost 
or  destroyed,  and  could  never  safely  do  so,  however  clear  and 
strong  the  proof  of  the  loss.  Neither  do  we  see  how  the  pur- 
chaser of  corporate  stock  at  an  execution  sale  could  ever  get  any 
evidence  of  his  title,  except  in  those  exceptional  cases  where  the 
officer  executing  the  writ  happened  to  succeed  in  getting  posses- 
sion of  the  stock  certificate.  It  seems  to  us  that  if  there  is  any 
liability  on  part  of  the  corporation,  or  any  estoppel  against  it  in 
such  oases  in  favor  of  the  holder  of  the  original  certificate,  it  must 
be  predicated  on  the  ground  of  negligence  or  want  of  reasonable 
care,  and  not  upon  the  theory  of  an  implied  continuing  affirma- 
tion contained  in  the  certificate. 

It  is,  of  course,  well  understood  that  in  business  circles  corpo- 
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rate  stock  is  bought  and  sold  by  the  assignment  and  delivery  of 
the  certificate.  Frequently,  an  assignment  is  indorsed  with  the 
name  of  the  assignee  blank,  and  the  stock  is  then  sold  by  tlie 
mere  delivery  of  the  certificate,  the  last  holder  having  the  right 
to  fill  up  the  blank.  It  is  also  the  general  custom  of  corpora- 
tions not  to  make  a  transfer  of  stock  on  their  books,  or  to  issue  a 
new  certificate,  without  the  presentation,  and  surrender,  of  the 
original.  In  view  of  this,  reasonable  care  would  undoubtedly  re- 
quire that,  under  any  ordinary  circumstances,  a  corporation 
should  not  issue  a  new  certificate  without  the  surrender  of  the 
original.  It  would  also  doubtless  require  that  they  should 
never  do  so  without  quite  clear  proof  that  the  applicant  is  en- 
titled to  it,  and  that  the  original  was  actually  lost  or  destroyed, 
of  which  facts  lapse  of  time  without  the  appearance  of  any  rival 
claimant  would  be  the  most  satisfactory  evidence. 

But  if  the  corporation,  in  the  exercise  of  proper  care,  does 
issue  a  new  certificate,  we  do  not  see  how  it  could  suffer  any 
loss,  even  ^^"^  if  the  original  certificate  should  aften\'ard  turn 
up.  If  there  is  any  contest,  it  would  be  between  the  holders  of 
the  two  certificates,  as  to  which  was  the  owner  of  the  stock, 
^loreover,  in  this  case,  if  the  original  certificate  should  ever  ap- 
pear in  the  hands  of  another  claimant,  it  seems  to  us  clear  that 
he  would  be  estopped  from  claiming  any  damages  againat  the 
defendant  by  reason  of  his  own  laches  in  neglecting  for  over 
twelve  years  either  to  claim  the  dividends  or  to  present  his  cer- 
tificate and  demand  a  transfer  of  the  stock  to  himself  on  the 
books  of  the  company. 

The  cause  is  remanded,  with  directions  to  the  court  below 
to  modify  its  judgment  in  accordance  with  this  opinion. 

Gilfillan,  C.  J.,  absent  on  account  of  sickness,  took  no  part 

Canty,  J.,  took  no  part 

CORPORATIONS— FOREIGN— JURISDICTION  OVER.-A  foreign 
cor|)oration  diing  bueinena  in  another  stato,  and  having  there  huRinesa 
officeB  and  ajrents,  is  Bubjpct  to  the  Jurisdii^tion  of  the  courtfl  of  that 
Mate:  Note  to  Reyer  v.  Odd  Fellows' etc.  Aflsn..  84  Am.  St.  Rep.  293. 
Bee,  also,  the  notes  to  ARpinwall  v.  Ohio  etc.  R.  R.  Co.,  83  Am.  Deo. 
3.34,  and  Molyneax  v.  Seymour,  76  Am.  Doc.  fi70. 

CORPORATIONS— FOREIQN-CONFMCT  OF  LAWS.- A  cor- 
poration  which  performs  corporate  acts  in  a  state  other  than  its  domi- 
cile, and  seeks  to  enforce  rights  there,  cnn  exercise  no  exceptional 
rights  and  privileges  which  are  conferred  by  the  law  of  its  creation,  if 
snch  enforcement  involves  a  breach  of  the  public  nolicy  or  statutory 
•vstem  of  the  st^te  where  such  rights  are  sou/ht  to  be  enforced  :  Falls 
V.  Unite<I  Stntes  Sav.  etc.  Co..  97  Ala.  417;  88  Am.  St.  Ren.  194,  and 
ii'>t<';  but  see  Amrrir.in  Water  Works  Co.  v.  Farmers' Loan  etc.  Co., 
20  Col.  203;  46  Am.  St.  Kep.  285,  and  note. 


Dec.  1894.]     Anchoe  Investment  Co.  v.  Kirkpatrick.      417 
Anchor  Investment  Company  v,  Kirkpatrick. 

[69  Minnesota,  378,] 
GUARANTY,  ASSIGNMENT  OP.— If  a  person  guarantees  the 
payment  to  a  corporation  of  any  and  all  indebtedness  or  liability 
then  or  thereafter  owing  to  it  from  another  designated  person,  and 
notes  subsequently  executed  by  the  latter  to  the  former  are  assigned 
by  him,  together  with  all  securities  he  may  hold  securing  any  prop- 
erty or  Indebtedness,  the  assignee  is  entitled  to  the  benefit  of  the 
guaranty  and  may  maintain  an  action  thereon  against  the  guarantor. 

Young  &  Lightner,  for  the  appellant. 
S.  M.  Magoffin,  for  the  respondent. 

880  BUCK,  J.  In  the  month  of  April,  1892,  the  Columbia 
Electric  Company  executed  and  delivered  to  the  Commercial 
Bank  of  St.  Paul  its  four  promissory  notes,  amounting  to  the  sum 
of  eleven  thousand  dollars  and  interest,  each  note  payable  fifteen 
days  after  its  date.  At  the  time  said  notes  were  given,  the  bank 
held  a  continuing  guaranty  in  writing,  signed  by  the  defendants, 
whereby  they  guaranteed,  unconditionally  ^^i  and  at  all  times, 
the  payment  to  said  Commercial  Bank  of  St.  Paul  of  any  and  all 
indebtedness  or  liability  now  or  hereafter  owing  to  said  bank  by 
the  Columbia  Electric  Company,  not  to  exceed  the  sum  of  ten 
thousand  dollars,  and  waive  any  and  all  demands  of  payment  and 
notice  of  protest  or  default. 

On  the  twenty-eighth  day  of  February,  1893,  and  after  the  ma- 
turity of  these  notes,  the  Commercial  Bank  of  St.  Paul  assigned 
them  in  writing  to  this  plaintiff,  and  the  assignment,  after  de- 
scribing the  notes,  contained  these  words:  "Together  with  all  se- 
curities which  said  bank  may  hold,  securing  any  properi;y  or 
indebtedness." 

The  plaintiff  brought  this  action  against  the  defendants  as 
guarantors  of  the  pa}Tnent  of  said  notes.  The  defendants  inter- 
posed an  answer  consisting  of  a  general  denial.  There  was  no 
controversy  as  to  the  making  and  dehvery  of  the  notes,  and,  on 
the  trial,  it  was  admitted  that  they  represented  an  indebtedness 
owing  from  the  Columbia  Electric  Company  to  the  Commercial 
Bank  which  had  not  been  paid,  and  that  the  notes  had  been 
assigned  to  the  plaintiff. 

The  only  question  raised  upon  the  trial,  as  appears  from  the 
evidence,  was  as  to  the  assignability  of  the  guaranty.  This 
question  was  raised  when  the  plaintiff  offered  the  guaranty  in 
evidence,  to  which  the  defendant  objected,  upon  the  ground  that 
it  was  immaterial,  irrelevant,  incompetent,  and  by  its  terms  is  a 
personal  agreement,  and  is  not  assignable  or  negotiable,  which 
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objection  was  sustained  by  tlie  court,  and  the  plaintiff  duly  ex- 
cepted. On  the  trial,  it  was  admitted  that  plaintiff  was  the 
holder  of  the  notes,  and  that  they  had  been  assigned  to  it  On 
motion  of  the  defendant,  judgment  was  ordered  by  the  court 
against  the  plaintiff.  By  the  terms  of  the  written  guaranty,  it 
was  to  remain  in  full  force  until  revoked  in  writing.  It  was 
dated  September  21,  1891,  and  expressed  upon  its  face  that  it 
was  given  for  a  valuable  consideration. 

There  can  be  no  question  but  that  the  Commercial  Bank 
could  have  brought  suit  directly  in  its  own  name  upon  this 
guaranty,  as  it  was  expressly  given  to  secure  to  the  bank  any  and 
all  indebtedness  or  liability  which  then  existed,  or  which  should 
thereafter  exist,  on  the  part  of  the  Columbia  Electric  Company 
to  the  bank,  in  whatever  manner  any  such  indebtedness  or  Ua- 
bility  may  have  been,  or  might  thereafter  be,  created.  Here  was 
a  legal  liability  on  the  part  of  the  guarantors  which  attached  to 
any  indebtedness  which  ***  the  Columbia  Electric  Company 
owed  the  bank.  It  did  owe  the  bank  the  indebtedness  repre- 
sented by  these  notes.  There  was  a  legal  contract  between  the 
guarantors  and  the  bank  to  pay  a  certain  indebtedness  held  by 
the  bank,  to  wit,  these  notes.  There  can  be  no  question  but  that 
the  notes  could  be  transferred  or  assigned.  But  they  represented 
the  same  indebtedness  in  the  hands  of  the  bank  that  the  guar- 
anty did,  and  which  it  also  held.  Why  should  they  not  be 
assignable  together,  in  and  as  one  transaction,  and  as  a  proper, 
legitimate  mode  of  doing  business? 

The  terms  of  the  guaranty  were  unusually  broad.  The  terms 
of  the  assignment  were  broad  enough  to  include  an  assignment 
of  this  guaranty;  and,  unless  forbidden  by  some  rigid  rules  of 
law,  the  notes  and  the  guaranty  of  their  pavment  should  j>as8 
together.  The  guaranty  was  executed  for  the  benefit  of  the 
bank.  That  is  too  apparent  to  need  discussion.  It,  however, 
guaranteed  the  payment  to  the  bank  of  the  indebtedness  of  only 
one  party,  viz.,  the  Columbia  Electric  Company.  If  the  guaran- 
tors had  paid  these  notes  of  ten  thousand  dollars  to  the  bank, 
they  would  have  done  just  what  they  had  agreed  to  do  by  the 
terms  of  their  guaranty.  If  they  paid  the  same  amount  to  this 
plaintiff  as  the  assignee  of  the  notes  and  guaranty,  they  are  in 
no  way  harmed  or  damaged.  The  change  is  as  to  the  plaintiffs 
or  parties  in  interest,  not  as  to  any  greater  or  leas  liability  upon 
the  part  of  the  guarantors.  There  are  no  restrictive  terms  in 
the  guaranty  as  to  its  assignability;  that  is,  there  are  no  terms 
which  make  it  a  special  guaranty,  applicable  only  to  the  party  to 
whom  it  was  given,  to  wit,  the  Commercial  Bank.     But,  even  in 
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cases  of  ordinary  special  guaranty,  the  guaranty  is  assignable 
after  default,  and  when  a  cause  of  action  has  arisen  thereon: 
Evansville  Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273;  45  Am.  Rep. 
204. 

Now,  the  Commercial  Bank  paid  a  valuable  consideration  for 
the  benefit  of  this  guaranty.  It  is  so  expressed  in  the  instrument. 
Why  should  it  not  have  the  full  benefit  of  what  it  paid  for? 
The  right  of  assignment  was  a  valuable  right  to  the  bank.  Its 
contract  with  the  defendants  should  be  construed  as  other  con- 
tracts are  construed;  that  is,  to  carry  out  the  intention  of  the 
parties.  Construing  it  as  it  appears  upon  its  face,  it  was  the  in- 
tention of  the  parties  that  Just  such  an  indebtedness  as  this,  ow- 
ing the  bank  by  the  Columbia  Electric  Company,  should  be  paid. 
That  obligation  can  be  discharged  by  paying  it  ^®^  to  this  plain- 
tiff, as  well  as  to  the  bank.  The  gist  of  the  obligation  is  payment 
of  one  or  more  debts.  The  party  to  whom  it  is  under  obligation 
to  pay  is  immaterial,  providing  it  was  a  fair  business  transac- 
tion between  the  bank  and  the  Columbia  Electric  Company,  and 
came  within  the  terms  of  the  guaranty.  The  guaranty  should 
therefore  go  with  the  debt  it  secures.  The  plaintiff  is  the  owner 
of  the  notes,  and  is  the  real  party  in  interest.  This  guaranty  i& 
a  chose  in  action,  and  the  party  for  whose  benefit  it  was  made- 
fihould  have  the  right  to  make  it  as  effectual  and  beneficial  as 
possible. 

In  the  case  of  Thallhimer  v.  Brinckerhoff,  3  Cow.  645, 15  Am. 
Dec.  308,  the  chancellor,  in  giving  liis  decision  upon  the  genenal 
principles  applicable  to  the  transfer  of  causes  of  action,  uses  this 
very  sensible  language:  "But  the  rule  of  the  common  law,  that 
rights  of  action  cannot  be  assigned,  has  in  modern  times  been 
reversed;  the  apprehension  that  justi-ce  would  be  trodden  down 
if  property  in  action  should  be  transferred  is  no  longer  enter- 
tained; and  the  ancient  rule  now  serves  only  to  give  form  to  some 
legal  proceedings.  In  courts  of  equity,  this  rule  was  never  fol- 
lowed, and  those  courts  have  alwa3rs  considered  and  treated  the 
rule  as  unjust,  and  have  supported  assignments  of  rights  of  ac- 
tion. Experience  has  fully  shown,  not  only  that  no  evil  results 
from  the  assignments  of  rights  of  action,  but  that  the  public  good 
is  greatly  promoted  by  the  free  commerce  and  circulation  of  prop- 
erty in  actions,  as  well  as  of  property  in  possesion." 

In  a  general  sense,  this  language  is  appHcable  to  this  case,  and 
confirmatory  of  the  views  which  we  have  endeavored  to  express. 
We  are  of  the  opinion  that  the  instrument  of  guaranty  was 
assignable,  and  that  by  such  assignment  the  plaintiff  became  the 
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true  owner  thereof,  and  that  it  was  entitled  to  hring  this  action 
for  its  use  and  benefit:   See  Schlieman  v.  Bowlin,  36  Minn.  198. 

It  is  contended  by  the  respondent  that  the  appellant  failed  to 
prove  the  making  or  deliver}'  of  the  instrument  of  guaranty, 
and  that  the  proof  offered  in  respect  to  the  guaranty  was  inad- 
missible under  the  alleirations  of  the  complaint.  The  record  does 
not  disclose  the  fact  that  any  such  objections  were  raised  on  the 
trial,  but  the  fact  does  not  distinctively  appear  that  the  only 
ground  of  objection  was  that  the  guaranty  was  not  assignable. 
The  defendant  did  not  call  the  attention  of  the  court  to  any  other 
point,  and  no  other  was  ruled  upon  by  the  court.  Nor  does  the 
record  show  that  any  such  points  were  raised  ***  or  ruled  upon 
by  the  court  on  the  motion  for  a  new  trial.  Having  stated  his 
specific  grounds  of  objections,  he  must  be  limited  to  them,  and 
not  be  allowed  now  to  shift  his  grounds  of  defense. 

The  order  denying  the  motion  for  a  new  trial  is  reversed. 

Gilfillan,  C.  J.,  absent  on  account  of  sickness,  took  no  part. 

GUARANTY— ASSIGNMENT  OF.— A  valid  contract  of  guarantj 
iniloraed  upon  a  writing  obli^;atory  passes  by  assignment  to  tlie  as- 
eignee,  and  vests  in  him  a  right  of  action  in  his  own  name:  Kiliian  v. 
Astiiey,  24  Ark.  511;  91  Am.  Dec.  519.  A  guaranty  is  not  negotiable, 
an<i  an  action  thereon  can  be  maintained  only  in  the  name  of  the  guar- 
antee: Ekel  V.  Sneviiy,  3  ^Vatts  &  S.  272;  38  Am.  Dec.  758,  and  note. 
A  guaranty  is  not  negotiable  when  written  under  a  negotiable  instru- 
ment, but  made  payable  to  no  person:  Smith  v.  Dickinson,  6  Humph. 
2(il ;  44  Am.  Dec.  30'>,  and  note.  A  contract  of  guaranty  will  be 
strictly  construed,  and,  if  made  with  one  person  or  corporation,  it  can- 
not be  extended  to  another:  Crane  Co.  v.  Spocht,  39  Neb.  123;  42  Am. 
bt.  Eep.  6G2. 
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divorce  procured  by  FRAUD,  RELIEF  AGAINST.— 
If  a  busband,  for  the  purpose  of  fraudulently  procuring  a  divorce 
from  his  wife,  and  of  preventing  her  from  defending  any  action  he 
may  bring,  persuades  her  to  go  to  a  foreign  country  for  the  benefit 
of  her  health,  and,  while  she  is  In  that  c<tuntry,  without  funds  with 
which  to  return,  servos  a  summons  on  her  In  a  suit  for  divorce.  Id 
which  her  Impotency  is  alleged  as  a  cause  for  divorce,  and  knowing 
her  to  be  unacquainted  with  the  meaning  of  the  word  'Impotency," 
he  writes  to  her  by  letter  that  the  ground  of  the  divorce  Is  barreu- 
no8R,  and  that  such  groiind  Is  sutflclent  to  require  the  granting  of 
divorce  by  the  laws  of  the  state,  and  ho  thereafter  procures  such 
divorce,  ui>on  her  default,  by  fraudtilontly  testifying  that  she  had 
ever  after  her  marriage  boon  Inrnpnble  of  sexual  Intercourse,  she 
l«  ontUlod  to  relief  from  Hiu-h  jiidsmrnt  of  divorce,  and  It  will  be  tet 
aside  In  equity  by  the  statutes  of  Minnesota. 
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JUDGMENT,  RELIEF  FROM.  —  WHILE  PERJURY  of  the 
plaintiff  In  testifying  falsely  upon  an  issue  disclosed  by  the  com- 
plaint will  not,  of  itself,  entitle  defendant  to  relief  from  a  judgment 
procured  thereby,  if  the  facts  testified  to  were  not  peculiarly  or  ex- 
clusively within  the  knowledge  of  the  plaintiff,  yet  such  perjury 
may  be  considered  in  connection  with  other  circumstances  tending 
to  disclose  a  fraudulent  scheme  on  the  part  of  the  defendant  to  put 
it  out  of  the  power  of  the  plaintiff  to  defend  the  action,  and  as  giv- 
ing color  to  his  prior  acts,  which  are  alleged  to  have  been  fraudu- 
lent. 

Suit  to  set  aside  a  decree  of  divorce.  The  statute  (Gen.  Stats. 
1878,  c.  66,  sec,  285),  referred  to  in  the  opinion  of  the  court, 
declares  that,  in  all  cases  where  judgment  has  heen  or  shall  be 
obtained  in  any  coui't  of  record  by  means  of  perjury,  suborna- 
tion of  perjury,  or  any  fraudulent  act,  practice,  or  representation 
of  the  prevailing  party,  an  action  may  be  brought  by  the  party 
aggrieved  to  set  aside  the  judgment  at  any  time  within  three 
years  after  the  discovery  by  him  of  the  perjury,  or  of  the  other 
fraudulent  act  or  practices  upon  which  he  relies. 

Arctander  &  Arctander,  for  the  respondent. 

W.  H.  Adams,  for  the  appellant. 

^^^  CANTY,  J.  T'b.e  defendant  demurred  to  the  complaint, 
on  the  ground  that  it  did  not  state  a  cause  of  action,  and  this  is 
an  appeal  by  him  from  an  order  overruling  the  demurrer.  The 
action  is  brought  under  the  General  Statutes  of  1878,  chapter  66, 
section  285,  to  set  aside  a  judgment  of  divorce.  The  '*^*  com- 
plaint alleges  that  the  parties  were  married  in  Denmark  in  1879, 
and  lived  and  cohabited  together  until  May  4,  1893.  That  they 
then  resided  in  Minneapolis,  in  this  state.  That  for  the  purpose 
and  with  the  intent  of  fraudulently  procuring  a  divorce  from  her, 
and  of  preventing  her  from  defending  against  the  action  for  the 
same,  he  persuaded  her  to  go  back  to  Denmark  to  remain  for  a 
year  or  two,  for  the  benefit  of  her  health,  and  sent  her  to  Denmark 
accordingly.  That  as  a  part  of  the  same  fraudulent  scheme,  and 
for  the  purpose  of  preventing  her  from  returning  to  the  state  to 
defend  such  action,  he  failed  to  furnish  her  any  funds  whatso- 
ever after  September,  1892,  and  that  she  was  then  in  Denmark, 
without  friends,  relatives,  or  any  means.  That  he  then  com- 
menced an  action  for  divorce  against  her  in  Hennepin  county, 
in  this  state,  alleging  impotency  as  the  ground  of  divorce,  and 
caused  the  summons  and  complaint  to  be  served  on  her  in  Den- 
mark on  October  6,  1892.  That  on  the  copy  there  served  on  her 
was  then  written  the  following  statement,  signed  by  him:  "In 
case  of  divorce  being  granted  to  me  in  this  action,  I  agree  to  paj 
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ftnd  allow  the  defendant,  Hedvig  A.  Colby,  the  snm  of  $25  per 
month  80  long  as  she  may  need  the  same  or  remain  single.  C.  M. 
Colby," — but  that  nothing  of  the  kind  was  ever  attached  to,  or 
made  a  part  of,  the  original  papers.  That  he  made  this  a  part 
of  the  copies  of  the  papers  so  served  for  the  fraudulent  purpose 
of  inducing  her  to  believe  tliat  such  allowance  would  be  made 
for  her  by  the  court,  but  that,  in  fact,  he  never  procured,  or  in- 
tended to  procure,  any  order  or  judgment  for  any  such  allowance. 
That  at  the  time  of  the  service  of  the  papers  on  her,  she  was 
not  acquainted  with  the  meaning  of  the  term  "impotent,"  which 
he  well  knew,  find  he  then  fraudulently  represented  to  her,  by  a 
letter  written  and  sent  to  her,  that  the  cause  for  which  he  was 
seeking  such  divorce  was  the  barrenness  of  plaintiff,  and  no  other 
cause.  That  she  was  thereby  induced  to  believe  that  the  fact 
thai  she  was  barren,  and  had  borne  no  children  to  liim,  was  a 
sufficient  ground  for  divorce  in  Minnesota,  and  she  was  then  far 
from  any  person  who  sufficiently  understood  the  English  language 
to  inform  her,  or  who  could  inform  her,  in  any  of  these  matters. 
That  all  of  these  fraudulent  artifices,  and  some  others  alleged, 
were  practiced  with  the  intent,  and  for  the  purpose,  of  inducing 
her  not  to  defend  the  divorce  action,  and,  by  reason  of  the  same, 
she  was  induced  not  to  defend  against  the  same. 

435  That  on  Xovenibcr  10,  1892,  she  being  in  default  for  want 
of  an  answer,  he  appeared  before  the  district  court,  and,  after 
being  duly  sworn,  testified  that  she  was,  and  ever  since  said  mar- 
riage had  been,  impotent,  and  incapacitated  for  sexual  inter- 
course. That  all  of  said  testimony  was  wholly  false,  as  he  then 
well  knew,  and  that  she  never  was  impotent.  That  tliereupon 
the  court  ordered  judgment  divorcing  the  parties,  which  judg- 
ment was  entered  on  that  day,  and  was  obtained  by  said  perjury 
and  said  fraudulent  acts  and  jiractices. 

Tiiat  plaintiff  arrived  in  tiiis  state  May  4,  1894,  three  days  bo- 
fore  the  commencement  of  this  action,  and  then  for  the  first  time 
learned  that  said  action  for  divorce  was  not  on  the  ground  of 
barrenness,  and  that  no  provision  had  been  made  for  her  support 
or  maintenance  by  said  judgment.  That  since  September,  1892, 
he  has  contributed  nothing  to  her  support,  except  the  sum  of 
twenty-five  dollars. 

We  are  of  the  opinion  that  the  complaint  states  a  cause  of 
action  under  said  section  285.  If  she  was  sent  away  and  left 
without  means  in  a  distant  country  for  the  puqwse  of  preventing 
her  from  defending  the  divorce  action  intended  to  be  com- 
menced, and  the  otlier  artifices  alleged  were  practiced  for  the  same 
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purpose,  it  is  clearly  a  case  where  that  statute  will  apply.  By 
reason  of  the  confidential  relations  of  the  parties,  and  the  de- 
pendent position  of  the  wife,  the  husband  has  opportunities  for 
procuring  judgment  against  her  by  fraud  which  are  not  possessed 
by  one  stranger  as  against  another. 

It  was  a  year  and  seven  months  after  the  time  the  papers  were 
served  on  her  in  the  divorce  suit  before  she  commenced  this 
action,  and  it  is  urged  by  appellant  that  she  is  guilty  of  laches  in 
failing  to  act  more  promptly.  Under  all  the  circumstances  of  the 
case  as  alleged,  we  cannot  so  hold  as  a  question  of  law.  It  does 
not  very  clearly  appear  from  the  allegations  of  the  complaint  that 
she  was  unable,  during  all  of  this  time,  to  leam  the  true  state  of 
affairs,  or  return  and  act  in  the  matter,  yet  it  may  fairly  be  im- 
plied from  the  allegations  that  s\ich  was  the  case — that  her  help- 
less and  destitute  condition  continued. 

It  is  further  urged  by  appellant  that  the  complaint  does  not 
state  a  cause  of  action  on  the  ground  of  perjury,  or  show  facts 
which  entitle  her  to  relief  on  that  ground.  We  are  of  the  same 
opinion.  It  was  held  in  Hass  v.  Billings,  42  Minn.  63,  that 
where  "^^^  the  pleadings  disclose  the  fact  to  be  proved  so  that 
the  opposite  party  knows  what  the  pleader  will  attempt  to  prove, 
and  "is  not  under  any  necessity  to  depend  on  the  other  to  prove 
the  fact  as  he  himself  claims  it,"  an  action  will  not  lie  under  the 
statute  to  set  aside  a  judgment  procured  by  perjury  committed  in 
proving  such  fact.  We  are  of  the  opinion  that  the  rule  applies 
as  well  when  the  judgment  is  thus  obtained  when  the  defendant 
is  in  default  as  when  he  is  not.  In  this  divorce  case,  the  com- 
plaint did  disclose  what  the  plaintiff  would  attempt  to  prove, 
and  they  were  not  facts  peculiarly  or  exclusively  within  his  knowl- 
edge. But  the  allegations  of  the  complaint  in  the  present  case 
which  aver  that  the  charge  of  impotency  and  the  evidence  to 
prove  it  were  both  willfully  false  is  still  material,  as  throwing 
light  on  the  alleged  fraudulent  scheme  to  put  it  out  of  her  power 
to  defend  the  action,  as  showing  a  motive  for  that  scheme  and 
the  fraudulent  practices  in  carrying  it  out,  as  tending  to  show  his 
fraudulent  intent  in  those  practices,  and  as  giving  a  coloring  to  his 
prior  acts,  all  of  which  are  matters  to  be  considered  on  the  trial 
of  the  action.  The  case  of  Bomsta  v.  Johnson,  38  Minn.  230, 
does  not  support  the  appellant's  contention  in  any  of  these  re- 
spects. These  are  all  the  points  raised  worthy  of  consideration. 
The  order  appealed  from  is  affirmed. 

Gilfillan,  C.  J.,  absent  on  account  of  sickness,  took  no  part 
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JUDGMENTS  PROCURED  BY  FRAUD  OR  PERJURY  — RE- 
LIEF FROM. — Equity  has  jurisiliction  to  set  aside  a  former  judgment 
Jor  fraud  only  in  tbuse  cases  wliere  the  perjury  or  fraud  consists  of  ex- 
trinsic collateral  acts,  not  examined  an<l  determined  in  tlie  former 
action:  Friese  ▼.  Hummel,  26  Or.  145;  46  Am.  iSt-  Rep.  610.    This  sub- 

SCI  is  fully  discussed  in  the  extended  note  to  Pico  v.  Cobn,  25  Am.  St. 
ep.  165. 

DIVORCE  PROCURED  BY  FRAUD  OR  PERJURY-  RELIEF 
FROM. — Courts  have  the  same  power  over  judgments  in  divorce  suits 
as  in  other  cat-es,  and  will  vacate  and  set  aside  a  decree  tliat  has  been 
obtained  by  fraud  or  imposition:  Adams  v.  Adanis,  51  N.  H.  aSS;  12 
Am.  Rep.  134;  Rush  v.  Rush,  46  Iowa,  648;  2"  Am.  Rep.  179;  Wislom 
V.  Wisdom,  24  Neb.  551;  8  Am.  St.  Rep.  215;  Bruwn  v.  Grove,  116  Ind. 
84;  9  Am.  St.  Rep.  823,  and  especially  note.  Where  a  man  obtains  a 
decree  of  divorce  from  his  wife  at  a  former  term  of  court  by  false  testi- 
mony, on  a  lil)el  of  which  she  had  no  actual  notice,  and  knowledge  of 
which  he  fraudulently  kept  from  her,  and  of  which  the  court  had  only 
apparent  jurisdiction,  founded  on  his  false  allegation  of  domicile,  the 
court  will  vacate  the  same:  Edson  v.  Edson,  108  Mass.  590;  11  Am. 
Rep.  393.  See  the  discussion  of  this  subject  to  be  found  in  the  ex- 
tended note  to  Greene  v.  Greene,  61  Am.  Dec  459. 
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[59  Minnesota,  tM.] 
BANKS  AND  BANKING.— A  check  is  within  the  provisions  of 
the  statute  providing  that,  in  actions  upon  promissory  notes  or  bills 
of  exchange  by  an  indorsee,  possession  of  the  note  or  bill  Is  prima 
facie  evidence  that  it  was  indorsed  by  the  person  by  whom  it  appears 
to  be  indorsed. 

BANKS  AND  BANKING.— A  CHECK  IN  THE  POSSESSION 
OF  A  PARTY  In  a  city  distant  from  the  bank  upon  vhlch  it  is  drawn, 
five  or  six  days  after  its  date,  Is  not  stale  and  overdue,  so  as  to  subject 
nn  Indorsee  In  good  faith  and  for  value  to  an  equitable  defense  ex- 
isting In  favor  of  the  drawer. 

Action  against  the  defendant,  a  corporation,  upon  a  check 
drawn  by  it  on  the  ^fcrchants'  National  Bank  of  St.  Paul,  in 
favor  of  A.  J.  Moore,  of  Boston,  Massachusetts,  and  by  him  in- 
dorsed and  delivered  to  the  plaintiff  in  the  action,  in  Denver, 
Colorado,  some  five  or  six  days  &(teT  its  date.  ^loore  procured 
this  check  by  giving  to  the  defendant  his  checks  on  a  bank  in 
Boston,  which  checks,  upon  being  presented,  proved  to  be  worth- 
leaa.  At  the  trial,  the  checks  were  ofTered  in  evidence  without 
proof  of  the  genuineness  of  Moore's  indorsement,  and  were, 
against  the  objections  of  the  defendant,  received.  The  jury  was, 
by  the  court,  instructed  to  return  a  verdict  in  plaintiff's  favor. 
The  defendant  thereafter  moved  for  a  new  trial,  which  being  de- 
nied, he  prosecuted  this  appeal. 
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William  G.  White,  for  the  appellant. 
Holcombe  &  O'Reilly,  for  the  respondent. 

^^^  COLLINS,  J.  Plaintiff's  action  was  to  recover  the 
amount  of  two  checks,  drawn  October  26,  1893,  by  defendant 
corporation,  at  its  place  of  business  in  St.  Paul,  Minnesota,  upon 
a  local  bank,  and  made  payable  to  the  order  of  one  A.  J.  Moore. 
The  latter,  it  was  claimed,  for  value  received,  duly  indorsed  and 
delivered  them  to  plaintiff,  about  five  days  after  they  were  drawn, 
at  his  (plaintiff's)  place  of  business  in  Denver,  Colorado.  Under 
the  direction  of  the  court  below,  a  verdict  was  returned  for 
plaintiff. 

On  two  points  the  evidence  was  conclusive:  1.  That  the  checks 
were  obtained  by  Moore  by  means  of  false  and  fraudulent  prac- 
tices and  representations,  and  without  consideration;  2.  That 
plaintiff,  in  good  faith,  received  them  from  Moore,  the  payee, 
with  his  name  already  written  upon  the  backs  thereof,  giving 
him  in  cash  their  ^^®  full  face  value.  The  checks,  with  the 
purported  indorsements,  were  received  in  evidence  over  defend- 
ant's objection  that  no  proof  had  been  offered  of  the  genuineness 
of  the  payee's  signatures  or  purported  indorsements. 

Aside  from  any  consideration  of  the  fact  that  the  payee  per- 
sonally presented  these  checks  with  his  name  already  written  upon 
the  back  of  each,  and  thus  obtained  the  amount  thereof  from 
plaintiff,  we  are  of  the  opinion  that  a  check  comes  within  the 
purview  of  the  General  Statutes  of  1878,  chapter  73,  section  89, 
which  provides  that,  in  actions  brought  on  promissory  notes  or 
bills  of  exchange  by  the  indorsee,  possession  of  the  note  or  bill 
is  prima  facie  evidence  that  the  same  was  indorsed  by  the  person 
by  whom  it  purports  to  be  indorsed. 

While  in  some  respects  checks  differ  from  inland  bills  of  ex- 
change— and  the  differential  qualities  are  pointed  out  in  Harri- 
son V.  Nicollet  Nat.  Bank,  41  Minn.  488,  16  Am.  St.  Rep.  718 
— ^they  are  negotiable  instruments  much  used,  and  growing  in 
use,  in  business  transactions,  and  possessing  about  all  of  the 
characteristics  of  inland  bills.  They  have  been  defined  as,  in 
legal  effect,  inland  bills  of  exchange  drawn  on  bankers,  and  pay- 
able to  a  bearer  (or  order)  on  demand  (Byles  on  Bills,  7th  Am. 
ed.,  1),  and  as  bills  with  some  peculiarities  or  a  species  of  bills:  2 
Daniel  on  Negotiable  Instruments,  584.  In  view  of  the  close 
relationship  between  these  instruments,  and  the  fact  that  the 
statutory  rule  should  be  the  same  in  actions  brought  on  bills  of 
exchange,  strictly  speaking,  and  checks,  we  think  that  the  latter 
are  covered  by  the  statute  under  consideration. 


426  EsTEs  V.  LovERiNQ  Shoe  Co.  [Minn. 

It  is  argued  by  counsel  for  appellant  that  these  checks  were 
stale  and  overdue  when  transferred  to  the  plaintiff,  and  are, 
therefore,  subject  to  any  equitable  defense  which  might  have  been 
available  so  long  as  they  remained  in  the  hands  of  the  payee; 
but  the  decided  weight  of  authority  is  opposed  to  this  claim.  It 
is  to  be  borne  in  mind  that  no  question  as  to  the  discharge  of  an 
indorse!  by  delay  in  presentation,  or  by  the  failure  of  the  bank 
meantime  on  which  the  checks  were  drawn,  arises  here,  but  the 
attack  is  made  by  the  maker  solely  upon  the  consideration.  Aa 
before  stated,  the  checks  were  drawn  and  dated  October  26th, 
at  St.  Paul,  and  were  cashed  about  five  days  later  (six  days  at 
most)  in  Denver,  Colorado,  and  there  were  no  circumstances,  ex- 
cept the  period  of  time  which  had  '^^^  passed,  and  the  fact  that 
the  payee  was  attempting  to  cash  the  checks  at  a  point  some  dis- 
tance from  the  city  in  which  they  were  drawn,  to  put  plaintiff  on 
his  guard. 

In  these  days  of  large  business  enterprises  and  extraordinary 
facilities  for  traveling,  there  was  nothing  suspicious  in  the  fact 
that  the  checks  were  presented  at  a  city  distant  from  that  in 
which  they  were  drawn  and  made  payable;  and,  as  to  the  time, 
the  rule  is  well  settled,  that  a  holder  who,  in  good  faith  and  for 
value,  takes  a  check  several  days  after  it  is  drawn,  receives  it 
without  being  subject  to  defenses  of  which  he  had  no  notice  be- 
fore or  at  the  time  his  title  accrues:  Morse  on  Banks  and  Bank- 
ing, sec.  442,  and  cases  cited.  In  one  of  these  cases  (Rothschild 
V.  Comey,  9  Bam.  &  C.  389),  the  check  in  dispute  was  taken  eix, 
days  after  date.  In  another  (Ames  v.  Meriam,  98  Mass.  294), 
ten  days  had  elapsed.    These  views  dispose  of  the  appeal. 

Order  aflirmed. 

CHECKS-LAW  GOVERNING.— A  bank  check  is  mnch  th©  same 
as  an  inland  bill  of  exchange,  and  is  Roverneil  generally  by  the  law  ap- 

Slicable  to  such  bills  and  to  promissory  notes:  Barnet  v.  Smith,  80 
.  H.  250;  64  Am.  Dec.  290,  and  note;  Bickford  v.  First  Nat.  Bank,  42 
111.  238;  89  Am.  Dec.  430;  Barbour  v.  Bayon,  5  La.  Ann.  304;  52  Am. 
Dec.  593;  Smith  v.  Jones,  20  Wend.  192;  32  Am.  Dec.  527. 

CHECKS— PRESENTMENT.— A  bank  check  should  be  presented 
for  payment  within  a  reasonable  time.  Otherwise,  the  delay  is  at  the 
peril  of  the  payee:  Industrial  Trust  etc.  Co.  v.  Weakley,  lOi  Ala.  458; 
49  Am.  St.  liep.  45,  and  note.  The  general  rule  of  diligence  as  to  the 
presentation  oi  a  check  received  in  a  place  distant  from  that  of  the 
bank  upon  which  it  is  drawn  is,  that  the  check  must  bo  forwarded  to 
the  latter  place  on  the  next  seciilar  day  after  its  receipt,  and  be  pre- 
sented for  payment  on  the  day  after  it  has  reached  such  place  l)y  due 
course  of  mail :  GiSord  v.  Hardell,  88  Win.  538 ;  43  Am.  St.  Rep.  926,  and 
not*. 
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Meadows  v.  Pacific  Mutual  Life  Insurance  Co. 

1129  MlSSOUBI,  76.] 

INSURANCE— ACCIDENT— BURDEN  OF  PROOF —Under  a 
policy  insuring  against  death  from  such  violent  and  accidental  inju- 
ries as  shall  externally  be  visible  on  the  body,  and  which  alone 
cause  death,  evidence  that  the  insured  was  found  dead  and  mangled 
on  a  railroad  track,  establishes  a  prima  facie  case,  and  casts  the  bur- 
den of  proof  upon  the  insurer  to  show  that  death  resulted  from  a 
violation  of  some  of  the  conditions  in  the  policy  specially  pleaded  In 
defense. 

INSURANCE  —  ACCIDENT  — PRESUMPTION.  — A  person 
whose  death  is  caused  by  injury  is  presumed  to  have  been  in  the 
exercise  of  ordinary  care  at  the  time  of  his  death.  This  presump- 
tion is  not  rebutted  by  the  unexplained  fact  that  his  body  was 
found  mangled  upon  a  railroad  track. 

ALTHOUGH  INSTRUCTIONS  GIVEN  FOR  PLAINTIFF 
IGNORE  facts  tending  to  establish  the  defense,  the  defendant  can- 
not complain,  if  the  theory  of  the  defense  is  fully  explained  in  in- 
structions given  at  his  request. 

INSURANCE  —  ACCIDENT  —  ROADBED— A  space  between 
railroad  tracks,  constituting  a  well-beaten,  level,  and  smooth  walk 
Is  not  a  part  of  tt\e  roadbed,  within  the  meaning  of  an  accident  In- 
surance policy,  not  Insuring  against  accidents  "on  a  railroad 
bridge,  trestle,  or  roadbed." 

Dowe,  Johnson  &  Eiisk,  for  the  appellant. 

J.  J.  Porter  and  B.  J.  Woodson,  for  the  respondent. 

®**  GANTT,  P.  J.  This  is  an  action  on  an  accident  insurance 
policy  by  the  administrator  of  the  assured,  Daniel  A.  Meadows, 
deceased,  for  five  thousand  dollars.  The  petition  contains  the 
usual  averments,  and  alleges  that  said  Daniel  A.  Meadows  lost 
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his  life,  on  or  about  July  30,1892,  by  being  "accidentally  run  upon 
and  over  by  a  car,  or  train  of  cars,  on  the  track  of  the  Hannibal 
&  St.  Joseph  Railroad  Company,  at  the  city  of  Chillicothe,  in  the 
state  of  Missouri,"  and  prayed  judgment  for  the  sum  assured. 

The  answer  is  a  general  denial  and  a  plea  of  the  following 
conditionB  in  the  policy,  to  wit:  "The  claimant  shall  establish 
affirmatively,  under  any  claim  or  proceeding  thereunder,  that  the 
injury  or  death  resulted  from  actual  accident,  according  to  the 
policy."  And  further:  "The  insured  agrees  to  use  due  diligence 
for  personal  safety  and  protection;  and  this  insurance  docs  not 
cover,  and  the  company  will  not  be  liable  for,  injury  nor  death 
while  engaged  in,  caused  by,  resulting  from,  or  attributable,  par- 
tially or  wholly,  to  any  of  the  following  causes:  Voluntary  ex- 
posure to  unnecessary  danger  or  perilous  venture,  violating  law 
or  the  rules  of  any  company  or  corporation,  intentional  inju- 
ries inflicted  by  the  insured  or  any  other  person,  or  entering,  or 
trying  to  enter  or  ®*  leave,  any  moving  conveyance  propelled 
by  steam  power,  or  riding  in  or  upon  any  such  conveyance  not 
pro%aded  for  the  transportation  of  passengers,  or  being  upon  a 
railroad  bridge,  trestle,  or  roadbed." 

The  answer  pleaded  that  the  deceased  was  acting  in  violation 
of  said  conditions  at  the  time  of  the  accident,  and  that  his 
death  occurred  by  reason  of  such  violation,  and  by  reason  of  vol- 
untary exposure  to  unnecessary  danger,  and  by  reason  of  being 
upon  the  roadbed  of  the  Hannibal  &  St.  Joseph  railroad  at 
Chillicothe,  Missouri. 

The  policy  contained  the  conditions  pleaded  in  the  answer, 
and  a  great  number  of  other  conditions  exempting  the  com- 
pany from  liability  for  accidents  of  almost  every  conceivable 
character.  Indeed,  it  is  somewhat  difficult  to  name  an  accident, 
as  society  is  now  constituted,  for  which  defendant  would  be  liable, 
if  a  strict  technical  construction  is  indulged  as  to  each  of  these 
conditions.  The  sixth  clause  of  the  conditions  indorsed  upon  the 
policy  is  as  follows: 

"G.  This  insurance  does  not  cover,  and  the  company  will  not 
be  liable  for,  disappearancr^,  nor  injury  (nor  death  resulting  from 
the  same)  of  which  there  is  no  visible  mark  upon  the  body  of  the 
insured,  the  body  itself,  in  case  of  death,  not  boing  considen^d 
such  mark  produced  at  the  time  of  and  by  the  accident;  nor  in- 
jury nor  death  while  engaged  in,  caused  by,  resulting  from,  or 
attributable,  partially  or  wholly,  to  any  of  the  following  causes: 
Disease  or  bodily  infirmity,  or  act  committed  by  the  insured  while 
under  mental  al)crration  produced  by  disease  or  bodily  infirmity, 
fits,  vertigo,  hernia,  sleep  walking,  intoxication,  use  of  narcotic* 
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or  anesthetics,  medical  or  surgical  treatment  (amputation  ren- 
dered necessary  by  the  injury,  and  made  witliin  ninety  days,  ex- 
cepted), sunstroke,  freezing,  taking  of  poison,  contact  with  pois- 
onous substances,  ®^  inhalation  of  gas  or  vapor  (voluntary  or 
otherwise),  war  or  riot,  quarreling  or  dueling,  fighting,  wrestling, 
racing,  excessive  lifting,  voluntary  overexertion,  gymnastic  sports 
(except  for  amusement),  suicide  (sane  or  insane),  any  vicious  act, 
voluntary  exposure  to  unnecessary  danger  or  perilous  venture 
(unless  in  the  humane  effort  to  save  human  Hfe),  violating  law  or 
the  rules  of  any  company  or  corporation,  intentional  injuries 
inflicted  ly  the  insured  or  any  other  person  (except  as  hereinafter 
otherwise  provided),  or  entering,  or  trying  to  enter  or  leave,  any 
moving  conveyance  propelled  by  steam  power  (except  cable  or 
electric  cars),  or  riding  in  or  upon  any  such  conveyance  not  pro- 
vided for  the  transportation  of  passengers,  or  being  upon  a  rail- 
road bridge,  trestle,  or  roadbed  (railroad  officers  and  employees 
while  engaged  in  their  prescribed  duties  as  such  excepted)." 

There  was  a  reply  denying  that  deceased  had  broken  any  condi- 
tion of  the  policy.  Plaintiff  obtained  judgment,  and  defendant 
appeals.     The  facts  are  as  follows: 

It  was  admitted  at  the  trial  that  plaintiff  was  the  qualified  and 
acting  administrator  of  the  estate  of  Daniel  Meadows;  that  notice 
of  his  death  was  given,  and  that  due  proof  was  furnished,  as  re- 
quired by  the  policy. 

Daniel  Meadows,  at  tihe  time  of  his  death,  was  a  stockman, 
fifty-nine  years  old,  engaged  in  buying  and  selling  mules.  On 
the  night  of  his  death,  he  went  on  the  Wabash  railroad  from 
Gallatin  to  Chillicothe.  At  Gallatin  he  and  witness  Noll  had  a 
conversation.  He  said  he  lived  in  St.  Joseph,  and  seemed  very 
anxious  to  get  home,  and,  on  being  asked  what  he  was  going  to 
Chillicothe  for,  when  he  could  take  the  Eock  Island  road  for 
home,  said  he  could  go  to  ChilHcothe  and  catch  a  train  there  al- 
most any  time,  and  he  could  not  ®^  on  the  Eock  Island.  At 
Chillicothe  about  1  A.  M.  that  night,  he  talked  with  John  Fitz- 
patrick,  the  night  telegraph  operator,  at  the  window  at  the  Wa- 
bash depot,  for  a  few  minutes,  and  inquired  when  he  could  get 
a  train  for  St.  Joseph,  and  was  told  he  could  get  a  passenger  train 
at  4:20  A.  M.  On  being  told  that  there  was  a  freight  train  there, 
but  it  would  not  carry  passengers,  he  said:  '*I  am  a  stockman, 
and  they  all  know  me.  I  am  a  stockman,  and  they  will  carry 
me."  He  then  left  and  went  west  from  the  depot  to  Elm  street, 
thence  south  on  Elm  street.  At  this  time  an  eastbound  freight 
train  was  standing  on  the  north  track  of  the  Hannibal  &  St. 
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Joseph  railroad,  east  of  Elm  street,  and  a  westbound  train  on  the 
sidetrack. 

Ten  or  fifteen  minutes  afterward,  the  night  operator,  with 
whom  he  had  been  talking,  heard  a  yell,  as  if  from  someone  in 
distress,  and  at  the  same  time  heard  a  train  moving.  It  was  a 
very  dark  night.  Both  the  east  and  west  bound  freights  were 
there  in  the  yards,  the  eastbound  train  being  on  the  north  and 
main  track.  About  eight  car  lengths  east  of  where  the  caboose 
of  that  eastbound  freight  stood  that  night,  and  about  opposite  the 
usual  place  for  the  westbound  freight  to  stand  on  the  sidetrack, 
the  body  was  afterward  found,  about  2  A.  M.,  cut  in  two,  the 
lower  part  between  the  rails  of  the  main  track,  and  the  upper 
part  between  the  passing  track  and  the  main  track.  The  body 
was  cut  diagonally  across.  The  body  was  first  found  by  John 
Slaughter,  a  brakeman  on  the  westbound  freight  train.  That 
train  pulled  into  the  yards  and  stopped  with  its  engine  at  the 
tank,  fifteen  or  twenty  yards  west  of  the  Hannibal  depot,  to  take 
water,  and  then  pulled  in  on  the  passing  track  to  wait  for  the 
eastbound  train  to  pull  out.  The  two  trains  were  not  on  the 
tracks  together  for  any  length  of  time.  After  the  eastbound 
train  had  gone.  Slaughter  started  **  ahead  to  change  the  switch, 
and  found  the  legs  of  the  body  between  the  rails  of  the  north 
track,  and  the  upper  part  of  the  body  just  south  of  the  south  rail 
of  that  track.  Slaughter  touched  the  face  of  the  body,  and  found 
it  not  yet  cold. 

Two  eastbound  freights  passed  through  Chillicothe  that  night. 
The  first  one  met  the  westbound  freight  ten  miles  east  of  Chilli- 
cothe; it  stopped  at  Chillicothe  about  five  minutes,  did  no  switch- 
ing; it  pulled  in  slowly  with  the  headlight  burning;  the  engineer 
could  have  seen  a  man,  or  the  body  of  a  man,  on  the  track,  but  saw 
nothing  of  the  kind.  He  examined  the  wheels  of  his  engine  at 
Brookfield,  when  he  hoard  of  the  accident,  and  saw  no  indica- 
tions of  having  nm  over  a  man.  The  other  east  going  freight 
had  between  fourteen  end  nineteen  cars;  it  did  no  switcliing 
there.  The  engine  stopped  for  ten  or  fifteen  minutes  at  the 
tank,  ten  or  fifteen  feet  east  of  the  depot,  which  left  the  hind 
end  of  the  train  just  east,  or  a  car  length  or  two  east,  of  Elm 
street.  At  the  rate  at  which  it  ran  in,  the  engine,  in  the  opinion 
of  the  engineer,  would  have  thrown  a  man  from  the  track.  The 
headlight  was  burning,  and  the  electric  light  was  burning.  The 
engineer  could  have  seen  a  man,  or  the  body  of  a  man,  on  the 
track  in  front  of  his  engine,  if  one  had  been  there,  but  he  saw 
nothing  of  the  kind. 
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An  examination  of  the  accomp<an}'ing  plat  will  aid  in  under- 
standing the  situation  at  the  place  of  the  accident.  Elm  STreet, 
where  Mr.  Meadows  was  last  seen  alive,  runs  north  and  south 
across  the  railroad  tracks  just  west  of  the  Wabash  depot  The 
tank  at  which  the  eastbound  engine  was  then  taking  water  is  in- 
dicated by  a  T  shaped  mark  between  the  Hannibal  tracks,  just 
east  of  the  Hannibal  depot.  The  distance  from  the  Hannibal 
depot  to  Elm  street  is  about  two  hundred  yards.  The  distance 
*®  between  the  two  Hannibal  tracks  is  ten  feet.  The  body  was 
found  at  the  place  of  the  cross-mark,  opposite  the  oil  tank.  This 
was  about  midway  of  the  parallelogram  indicating  a  park,  spoken 
of  in  the  testimony.  An  electric  arc  light  hangs  north  of  the 
Hannibal  tracks,  just  west  of  the  Hannibal  depot  There  is  an 
even  grade  between  the  Hannibal  and  Wabash  depots.  B^^fveen 
the  main  track  and  the  passing  track  there  is  a  uniform  space  of 
ten  feet,  the  condition  of  the  ground  just  the  same  as  on  the  north 
side  of  the  main  track,  filled  with  fine  cinders  and  beaten  down. 

Witness  Darby  says  the  ground  from  Elm  street  cast  between 
the  track  is  smooth  and  level.  The  undisputed  evidence  is,  that 
the  rear  end  of  the  eastbound  train  on  the  main  track  was  a  con- 
siderable distance  east  of  Elm  street  There  was  no  witness  to 
the  accident. 

The  theory  of  the  defendant,  as  shown  by  its  second  instruc- 
tion, is,  that,  after  leaving  the  Wabash  depot,  Meadows  went 
east  on  the  north  side  of  tlie  main  track  of  the  road,  upon  which 
the  eastbound  train  was  standing,  and  attempted  to  pose  be- 
Itween  two  of  the  cars  of  that  train,  intending  by  that  way  to  reach 
the  westbound  train  on  the  south  or  passing  track;  or  he  walked 
along  the  south  side,  and  was  caught  by  the  cars  and  killed; 
and,  in  support  of  the  theory,  relies  upon  the  evidence  that  the 
trunk  of  the  remains  was  found  between  the  main  and  side 
tracks,  and  the  legs  between  the  rails  of  the  main  track,  and  the 
evidence  of  Fitzpatrick  as  to  Afeadows'  purpose  to  take  the  west- 
bound train  to  St  Joseph.  Whereas,  plaintifT  insists  this  theory 
is  met  by  the  facts  that  Meadows  was  familiar  with  the  depot 
grounds;  that  he  knew  the  smooth,  beaten  ground  ten  feet  wide 
between  the  main  and  the  passing  tracks;  that  the  eastbound 
train  on  the  main  track  was  standing  east  of  Elm  street,  on  which 
he  ^^  passed  from  the  Wabash  depot  to  the  Hannibal  tracks;  the 
improbability  of  his  spending  ten  or  fifteen  minutes  going  so 
short  a  distance  as  that  between  the  Wabash  depot  and  the  point 
where  he  was  supposed  to  have  been  struck,  and  the  extreme 
difliculty  of  believing  that  a  rational  man  would  be  guilty  of  the 
incredible  folly  of  standing  on  Elm  street,  where  he  could  look 
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cast  over  a  familiar,  level,  ■unobstructed  way  to  the  train  he 
wanted  to  reach,  and  deliberately  choosing  a  way  he  knew  would 
involve  the  difficulty  and  peril  of  passing  between  the  cars  of  a 
train  standing  on  the  main  track. 
The  court  gave  the  following  instructions  for  plaintiff: 
"1.  The  Jury  are  instructed  if  defendant  issued  to  Daniel  A. 
Meadows  the  policy  read  in  evidence,  and  if  they  believe  from  the 
evidence  that  said  Daniel  A.  Meadows,  on  and  about  the  thirtieth 
day  of  July,  1892,  was  accidently  run  upon  and  over  by  a  car  or 
train  of  cars  on  the  track  of  the  Hannibal  &  St.  Joseph  rail- 
road at  Chillicothe,  Missouri,  whereby  he  sustained  such  violent 
and  accidental  injuries  as  to  be  externally  visible  upon  his  person, 
and  which  injuries,  independent  of  all  other  causes,  occasioned 
liis  death  within  ninety  days  from  the  happening  of  such  acci- 
dent; that  plaintiff  gave  defendant  immediate  notice  in  writing, 
with  full  particulars,  of  the  accident  and  furnished  defendant 
with  affirmative  proof  of  the  death  of  said  Meadows  within  seven 
months  of  the  date  thereof;  then  the  finding  should  be  for  the 
plaintiff. 

"2.  The  term  'roadbed'  of  a  railroad  means  that  part  of  the  rail- 
road company's  right  of  way  which  is  occupied  by  the  ties  and  rails 
constituting  the  railroad  track,  and  not  the  entire  space  included 
in  such  right  of  way,  and  in  this  case  the  ten  feet  of  space  men- 
tioned in  evidence  between  the  tracks  of  the  Hannibal  &  St. 
Joseph  railroad,  mentioned  in  evidence,  is  not  a  part  ®®  of  the 
roadbed  of  said  railroad  within  the  meaning  of  the  condition  of 
the  policy  read  in  evidence. 

"3.  In  absence  of  proof  to  the  contrary,  the  law  presumes 
that  Daniel  A.  Meadows  was,  at  the  time  of  his  death,  exercising 
proper  care  for  his  safety." 

For  the  defendant  the  court  gave  the  following  instructions: 
"1.  The  court  instructs  the  jury  that,  under  the  terms  of  the 
policy  sued  upon,  Daniel  A.  Meadows,  deceased,  was  required  to 
use  due  diligence  for  his  personal  safety  and  protection,  and  was 
prohibited  from  voluntarily  exposing  himself  to  unnecessary  dan- 
ger or  perilous  venture.  By  the  term  'due  diligence,'  as  used  in 
this  instruction,  is  meant  the  exercise  of  such  care  and  caution 
as  an  ordinarily  prudent  man  would  use  under  similar  circum- 
stances; and  by  the  term,  'voluntarily  exposing  himself  to  unnec- 
essary danger  or  perilous  venture,'  is  meant  the  intentional  doing 
of  some  act  which  reason  and  ordinary  prudence  would  pronounce 
dangerous.  And  if  you  believe  from  the  evidence  that  the  de- 
ceased, Daniel  A.  Meadows,  was  killed  because  of  his  failure  to 
use  due  diligence  for  his  personal  safety  and  protection,  and  be- 
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cause  of  his  voluntary  exposure  to  unnecessary  danger  or  peril- 
ous venture,  as  these  terms  are  defined  in  these  instructions, 
your  verdict  must  be  for  the  defendant. 

"2.  The  jury  are  instructed  that  if  th^  believe  from  the  evi- 
dence that  Daniel  A.  Meadows,  deceased,  at  the  time  he  met  his 
death,  was  voluntarily  exposing  himself  to  unnecessary  danger, 
they  will  find  for  the  defendant. 

"And  the  court  further  instructs  the  jury  that  an  attempt  to 
pass  between  two  of  the  cars  of  a  train  upon  the  track  of  the 
Hannibal  &  St.  Joseph  railroad,  at  Chillicothe,  Missouri,  at 
night,  the  train  having  the  engine  attached  and  being  in  condi- 
tion to  run,  would  ***  constitute  voluntary  exposure  within  the 
meaning  of  this  instruction. 

"3.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Daniel  A.  Meadows  was  killed  while  being  upon, 
or  attempting  to  board,  a  train  not  provided  by  the  railroad  for 
the  transportation  of  passengers,  your  verdict  must  be  for  the 
defendant. 

"4.  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  Daniel  A.  Meadows  was  killed  while  in  the  act  of 
walking  along,  or  being  upon,  the  roadbed  of  the  Hannibal  & 
St.  Joseph  railroad,  at  Chillicothe,  Missouri,  your  verdict  must  be 
for  the  defendant. 

"5.  The  court  instructs  the  jury  that,  in  determining  the 
question  as  to  whether  or  not  Daniel  A.  Meadows  was  chargeable 
with  negligence,  the  jury  must  take  into  consideration  all  the 
facts  and  circumstances  that  were  given  in  the  case." 

1.  Before  proceeding  to  certain  specific  exceptions  discussed 
by  counsel,  it  seems  best  to  determine  where  the  burden  hes  in 
this  case. 

The  policy  declared  on  insures  Daniel  A.  Meadows  in  the  sura 
of  five  thousand  dollars  for  the  term  of  twelve  months,  com- 
mencing at  12  o'clock  noon,  on  the  eleventh  day  of  July,  1892. 
Said  sum  to  be  paid  to  his  legal  representatives  (if  he  be  dead), 
"after  due  notice  and  satisfactory  proof  that  the  insured  has, 
during  the  continuance  of  this  policy,  sustained  such  violent  and 
accidental  injuries  as  shall  externally  be  visible  upon  his  person, 
and  which,  independently  of  all  causes,  shall  have  occasioned 
death  within  ninety  days  from  the  time  of  the  happening  of  such 
accident,"  upon  certain  conditions  indorsed  upon  the  back  there- 
of. Other  conditions  were  indorsed  upon  the  back  of  said  pol- 
icy, among  them  the  two  following: 

•®  "The  claimant  shall  establish  affirmatively,  under  any 
claim  or  proceeding  thereunder,  that  the  injury  or  death  resulted 
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from  actual  accident  according  to  the  policy."  And  further: 
*'The  insured  agrees  to  use  due  diligence  for  personal  safely  and 
protection;  and  this  insurance  does  not  cover,  and  the  company 
will  not  be  liable  for,  injury  nor  death  while  engaged  in,  caused 
by,  resulting  from,  or  attributable,  partially  or  wholly,  to  any 
of  the  following  causes:  Voluntary  exposure  to  unnecessary  dan- 
ger or  perilous  venture,  violating  law  or  the  rules  of  any  company 
or  corporation,  intentional  injuries  inflicted  by  the  insured  or  any 
otlier  person,  or  entering,  or  trying  to  enter  or  leave,  any  moving 
conveyance  propelled  by  steam  power,  or  riding  in  or  upon  any 
such  conveyance  not  provided  for  the  transportation  of  passen- 
gers, or  being  upon  a  railroad  bridge,  trestle,  or  roadbed.** 

The  primary  question  is.  What  amount  of  proof  is  necessary 
to  establish  a  prima  facie  case  for  plaintiff?  In  short,  must  he 
not  only  establish  that  the  death  of  the  assured  was  caused  by 
*'such  violent  and  accidental  injuries  as  shall  externally  be  vis- 
ible upon  his  person,  and,  independently  of  all  other  causes,  occa- 
sioned his  death  within  ninety  days  from  the  happening  there- 
of," but  must  he  also  prove  that  his  intestate's  death  was  not 
caused  by  his  violation  of  some  one  or  more  of  the  vast  number 
of  conditions  and  executory  stipulations  as  to  his  future  con- 
duct indorsed  upon  said  policy? 

The  general  rule  of  pleading  upon  a  contract  which  containfl 
conditions,  exceptions,  or  provisos  is  thus  stated  by  the  supreme 
judicial  court  of  Massachusetts  in  Commonwealth  v.  Hart,  11 
Cush.  130:  "If  such  instrument  contain  in  it,  first,  a  general 
clause,  and  afterward  a  separate  and  distinct  clause  which  has 
the  effect  of  taking  out  of  the  general  clause  something 
that  would  otherwise  be  included  in  it,  a  party,  relying  upon  the 
®*  general  clause,  in  pleading,  may  set  out  that  clause  only,  with- 
out noticing  the  separate  and  distinct  clause  which  operates  as 
an  exception;  but  if  the  exception  itself  be  incorporated  in  the 
general  clause,  then  the  party  relying  on  it  must,  in  pleading, 
state  it,  together  with  the  exception.** 

And  the  pleader  is  only  required  to  state  the  substantive  facts 
which  he  is  bound  to  prove:  Gould  on  Pleading,  c.  4,  sees.  20, 
5*1 :  Vavasour  v.  Ormrod,  9  Dowl.  &  R.  597;  6  Bam.  &  C.  430; 
5}  Saunders  on  Pleading  and  Evidence,  2d  ed.,  1025,  1026. 

It  has  been  ruled  by  the  supreme  court  of  the  United  States  in 
Piedmont  etc.  Ins.  Co.  v.  Ewing,  92  U.  S.  377,  that  in  actions 
upon  policies  containing  many  provisos  and  conditions,  the  courta 
will  require  the  insurance  company  to  prove  the  want  of  compli- 
ance with  any  particular  proviso  or  condition  upon  which  it  re- 
lies, and  this  has  been  generally  held  as  to  the  condition,  usually 
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incorporated  in  life  insurance  policies,  that  the  policy  shall  be 
invalid  if  the  assured  shall  commit  suicide,  the  burden  in  such 
cases  being  cast  upon  the  company  to  aver  and  prove  the  breach 
of  that  condition:  Hodsdon  v.  Guardian  Life  Ins.  Co.,  97  Mass. 
144;  93  Am.  Dec.  73;  Campbell  v.  New  England  etc.  Ins.  Co.,  98 
Mass.  381;  Redman  v.  Aetna  Ins.  Co.,  49  Wis.  431;  Grangers' 
Life  Ins.  Co.  v.  Brown,  57  Miss.  308;  34  Am.  Eep.  446. 

We  think  that  the  plaintiff  here  was  only  required  to  prove 
that  the  death  of  Daniel  Meadows  was  caused  by  violent  and  acci- 
dental injuries,  visible  upon  his  person,  and  that  due  notice  of 
his  death  and  proof  of  loss  were  made  within  the  time  required 
by  the  policy,  and  that  defendant  had  the  burden  of  proving  that 
his  death  was  caused  by  one  of  the  conditions  by  it  specially 
pleaded.  But  for  the  stipulation  in  the  policy,  the  negligence 
of  the  deceased  would  have  constituted  no  defense  whatever  to 
the  action.  A  fair  construction  of  it  simply  permits  ft  plea  of 
contributory  negligence,  and  ®*  the  burden  of  sustaining  that 
plea  is  upon  the  defendant  who  asserts  it:  Home  etc.  Assn.  v. 
Sargent,  142  TJ.  S.  C91;  Freeman  v.  Travelers'  Ins.  Co.,  144  Mass. 
572;  Anthony  v.  Mercantile  etc.  Assn.,  162  Mass.  354;  44  Am. 
St.  Rep.  367;  Badenfield  v.  Massachusetts  etc.  Assn.,  154  Mass. 
77;  Goldschmidt  v.  Mutual  Life  Ins.  Co.,  102  N.  Y.  486. 

The  plaintiff  averred  that  all  the  conditions  of  the  policy  had 
been  observed  by  his  intestate.  We  think  that  the  burden  of 
establishing  a  violation  of  the  executory  stipulations,  that  Mr. 
Meadows  should  use  due  diligence  for  his  personal  safety  and 
would  not  voluntarily  expose  himself  to  danger  by  going  upon 
the  roadbed  of  a  railroad,  properly  devolved  upon  defendant, 
and  shall  so  treat  it  in  the  further  disposition  of  the  cause. 

The  importance  of  settling  the  question  of  the  burden  of  proof 
becomes  at  once  apparent  when  we  come  to  consider  the  decisive 
question  in  the  case,  the  action  of  the  circuit  court  in  overruling 
the  demurrer  to  the  evidence. 

Defendant  urges  that  every  reasonable  inference  or  rational 
conjecture  tends  to  show  that  Meadows  was  attempting  to  pass 
between  the  cars  of  the  eastbound  train  of  the  Hannibal  &  St 
Joseph  railroad,  and  thereby  lost  his  life;  that  in  so  doing  he  was 
violating  his  agreement  with  defendant,  by  voluntarily  exposing 
himself  to  unnecessary  danger  and  by  being  upon  said  roadbed. 

But  much  of  this  is  speculation.  The  plaintiff  showed  beyond 
controversy  that  Daniel  Meadows  died  of  violent  injuries,  which 
were  plainly  visible  upon  his  body;  that  the  nature  of  these  in- 
juries left  no  doubt  that  they  were  the  sole  cause  of  his  death, 
and  proper  proofs  were  made.     Here  he  rested.    He  had  made  a 
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prima  facie  case,  unless  we  are  required  to  presume  that,  be- 
cause he  was  killed  by  being  run  over  by  cars  on  a  ®^  railroad 
track,  he  was  voluntarily  exposing  himself  to  unnecessary  dan- 
gers, and  was  violating  his  agreement  in  regard  to  being  upon  a 
roadbed  of  a  railroad,  within  the  meaning  of  the  policy. 

Such  a  presumption  would  destroy  the  presumption  indulged 
by  the  law,  that  Meadows  was  at  the  time  exercising  proper  care 
for  his  safety.  In  the  abseiuce  of  all  evidence  to  the  contrary,  the 
law  presumes  that  he  was  exercising  due  care  for  his  protection. 
There  is  not  a  word  of  evidence  tending  to  show  he  was  intoxi- 
cated, or  that  he  was  robbed  and  murdered.  He  was  a  man  of 
the  full  age  of  discretion  and  of  business  habits.  Under  such 
circumstances,  the  language  of  Judge  Agnew  in  Allen  v.  Willard, 
57  Pa.  St.  374,  is  very  pertinent.  He  says:  "The  natural  instinct 
which  leads  men  in  their  sober  senses  to  avoid  injury  and  pre- 
serve life  is  an  element  of  evidence.  In  all  questions  touching 
the  conduct  of  men,  motives,  feeling,  and  natural  instincts  are 
allowed  to  have  their  weight,  and  to  constitute  evidence  for  the 
consideration  of  courts  and  juries." 

And  this  court,  in  Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo. 
219,  39  Am.  Pep.  503,  said:  "Now,  the  law  presumes  that  the 
deceased  was  in  the  exercise  of  ordinary  care;  and  this  presump- 
tion is  not  overthrown  by  the  mere  fact  of  injury":  Citing 
Shearman  and  Pedfield  on  Xegligence,  sec.  44;  Hoyt  v.  Hudson, 
41  Wis.  105;  22  Am.  Pep.  714;  Gay  v.  Winter,  34  Cal.  153. 

And  in  Parsons  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  294,  this  court 
again  said:  "There  is  no  contributory  negligence  in  the  case,  so 
far  as  the  evidence  in  the  record  goes;  it  can  only  be  found  by 
indulging  in  unwarranted  presumptions.  The  only  presump- 
tion the  law  indulges  in  respect  thereof  is,  that  the  deceased  was 
in  the  exercise  of  ordinary  care  and  diligence  at  all  times  in  the 

discharge  of  his  duties,  until  the  contrary  appears It  was 

not  ®*  incumbent  upon  the  plaintiff,  in  the  first  place,  to  prove 
that  the  deceased  was  in  the  exercise  of  ordinary  care  and  pru- 
dence": Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  219;  39  Am. 
Pep.  503;  Iluckshold  v.  St.  Louis  etc.  Py.  Co.,  90  Mo.  548; 
Crumpley  v.  Hannibal  etc.  P.  R.  Co.,  Ill  Mo.  152. 

And  in  the  absence  of  all  the  evidence  of  how  he  came  to  be 
thrown  under  the  train  which  killed  him,  the  presumption  is,  that 
it  was  the  result  of  accident:  Mallory  v.  Travelers'  Ins.  Co.,  47 
N.  Y.  52;  7  Am.  Pep.  410;  Lancaster  v.  Washington  Life  Ins. 
Co.,  62  Mo.  121. 

It  follows  that,  by  invoking  these  presumptions,  plaintiff  not 
only  established  a  death  by  violence,  but  that  he  was  in  the  exer- 
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cise  of  ordinary  care  and  prudence  when  he  met  his  death,  and 
that  it  was  caused  by  accident. 

Nor  is  this  presumption  rebutted  by  the  unexplained  fact  that 
his  body  was  foimd  mangled  upon  a  railroad  track.  There  were 
many  purposes  for  wliich  he  might  lawfully  go  upon  or  across  the 
railroad  track. 

In  Badenfeld  v.  Massachusetts  etc.  Assn.,  154  Mass.  77,  a  case 
strikingly  similar  to  this,  the  trial  court  was  asked  to  rule,  upon 
the  undisputed  evidence,  that  the  defense  of  want  of  due  dili- 
gence, or  of  voluntary  exposure  to  unnecessary  danger  by  the  de- 
ceased, was  made  out,  and  to  instruct  the  jury  to  find  for  defend- 
ant, which  was  refused  and  assigned  as  error.  We  can  do  no 
better  than  to  adopt  the  reasoning  of  the  supreme  court  of  Mass- 
achusetts in  that  case: 

"There  was  no  evidence  of  the  cause  of  his  fall,  and  it  cannot 
be  contended  that  the  mere  fact  that  he  fell  under  the  car  is  a 
defense.  The  real  contention  of  the  defendant,  expressed  in  dif- 
ferent forms  in  its  prayers  for  instructions,  is  that  the  mere  fact 
that  the  deceased  was  in  a  dangerous  place  (on  the  platform  east 
of  the  track),  or,  as  stated  in  one  prayer  for  instructions,  doing  a 
dangerous  act  (leaving  a  car  while  it  was  in  ®*  motion),  is,  as 
matter  of  law,  conclusive  proof  that  he  did  not  use  all  due  dili- 
gence for  personal  safety  and  protection,  and  that  ha  voluntarily 
exposed  himsolf  to  unnecessary  danger.  This  is  not  an  action 
against  the  railroad  company,  in  which  the  mutual  rights  and 
duties  of  a  person  injured  and  the  company  are  involved.  A» 
regards  the  defendant,  the  deceased  had  a  right  to  go  upon  the 
platform,  and  to  examine  the  wall  of  the  building  and  the  girders, 
and  the  platform,  and  the  car  standing  upon  the  track,  and  to 
enter  and  leave  them.  None  of  these  acts  would,  of  itself,  be 
evidence  of  want  of  due  diligence  for  personal  safety,  or  of  vol- 
untary exposure  to  unnecessary  danger.  Any  of  them  might  be 
done  carefully  or  carelessly.  The  manner  and  circumstances 
of  the  act  would  give  character  to  it.  The  facia  that  the  de- 
cea-tit'd  was  upon  the  platform,  and  that  he  was  injured  in  the 
manner  shown,  clearly  do  not  constitute  negligence  in  law,  or 
afTord  conclusive  evidence  of  negligence. 

"Tlie  dofonclnnt  asked  for  instructions  upon  the  hypothesis 
that  the  deceased  fell  while  leaving  the  car  when  it  was  in  mo- 
tion. There  was  no  evidence  that  he  so  fell,  but,  if  it  could  be 
inferred,  it  would  not  be  conclusive  of  his  negligence.  That 
would  depend  uj)on  the  circumstances,  and  there  would  be  no 
presumption  that  the  circumstances  were  such  as  to  make  it 
negligent    If  the  jury  could  surmise  that  he  left  the  car  when  it 


June,  1895.]     Meadows  v.  Pacific  Mutual  Life  Ins.  Co.    438 

was  in  motion  under  circumstances  which  rendered  the  act  neg- 
ligent, they  could  equally  well  surmise  that  he  left  it  under  cir- 
cumstances which  would  show  that  the  act  was  not  negligent 
....  If  the  jury  infer  an  act,  they  are  not,  without  evidence, 
at  liberty  to  infer  the  circumstances  which  made  the  act  negli- 
gent. The  jury  could  not  properly  base  their  verdict  upon  par- 
ticular facts  found  without  evidence.  The  real  question  was, 
whether  the  facts  directly  proved  ®®  by  the  evidence,  and  those 
to  be  inferred  from  them,  sustained  the  burden  of  proof  which 
was  upon  the  defendant,  and  this  was  clearly  a  question  for  the 
Jury,  and  not  for  the  court,  unless  the  court  could  rule  that  there 
was  not  sufficient  evidence." 

In  Anthony  v.  Mercantile  etc.  Assn.,  162  Mass.  354,  44  Am. 
St.  Eep.  367,  a  passenger  in  good  health,  on  a  train  for  Denver, 
was  found  unconscious  upon  the  ground  between  the  platform 
and  the  nearest  rail  of  the  track  at  Granite  station  as  the  train 
was  moving  out  of  the  station.  His  legs  were  crushed,  and  he 
died  in  four  hours.  In  addition  to  a  clause  providing  that  he 
should  not  voluntarily  expose  himself  to  unnecessary  dangers  or 
hazards  was  the  following:  "Standing,  riding,  or  being  upon  the 
platforms  of  moving  railway  coaches,  other  than  street-cars,  or 
riding  in  any  other  place  not  provided  for  the  transportation  of 
passengers,  or  entering,  or  attempting  to  enter  or  leave,  any  pub- 
lic conveyance  using  steam  as  motive  power  while  the  same  is  in 
motion,  ....  are  hazards  not  contemplated  or  covered  by  this 
certificate."  It  was  insisted:  1.  That  the  burden  was  on  plain- 
tiff to  show  that  his  intestate's  death  was  not  caused  by  a  viola- 
tion of  the  clause  last  cited;  and  2.  That  the  court  should  have 
taken  the  case  from  the  jury.  But  the  supreme  court  of  Massa- 
chusetts again  held  that:  1.  Under  the  general  rule  of  pleading, 
plaintiff  was  not  required  to  allege  or  prove  that  the  death  was 
not  caused  by  a  violation  of  one  of  the  conditions  to  which  the 
insurance  did  not  apply;  and  2.  That  the  court  properly  over- 
ruled the  demurrer  to  the  evidence;  that  while  the  circumstances 
pointed  strongly  to  the  inference  that  the  deceased  was  "stand- 
ing, riding,  or  being"  on  the  platform  of  the  moving  cars,  yet,  as 
a  matter  of  law,  a  jury  was  not  bound  to  find  that  fact. 

^"^  No  error  was  committed  in  overruling  the  demurrer  to  the 
evidence.  The  circuit  court  could  not  say,  as  a  matter  of  law, 
that  defendant  had  affirmatively  established  its  defense. 

2.  This  brings  us,  then,  to  a  consideration  of  the  instructions. 

The  criticism  of  the  plaintiff's  first  instruction  is,  that  it  ig- 
nores the  essential  facts  in  the  case,  to  wit,  the  facts  tending  to 
establish  the  defense.    If  this  instruction  stood  alone,  and  the 
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theory  of  the  defense  had  not  been  strongly  and  clearly  brought 
out  by  defendant's  instructions,  defendant  would  have  had  just 
causeof  complaint,  butwhen  all  the  instructions  are  read  together, 
as  they  must  be,  it  will  be  found  there  was  no  error:  Owens  v. 
Kansas  City  etc.  E.  R.  Co.,  95  Mo.  169;  6  Am.  St.  Rep.  39;  First 
Nat  Bank  v.  Hatch,  98  Mo.  376;  Spillane  v.  Missouri  Pac.  Ey. 
Co.,  Ill  Mo.  564. 

Nor  was  there  any  conflict  between  plaintiff's  first  and  de- 
fendant's fourth.  They  were  simply  predicated  upon  different 
hypothetical  views  of  the  evidence. 

3.  Finally,  it  is  insisted  the  court  erred  in  defining  "road- 
bed** in  plaintiff^s  second  instruction.  As  already  stated,  that 
instruction  is  in  these  words:  "2.  The  term  'roadbed'  of  a  rail-  p 
road  means  that  part  of  the  railroad  company's  right  of  wayp 
which  is  occupied  by  the  ties  and  rails  constituting  the  railroad 
track,  and  not  the  entire  space  included  in  such  right  of  way,  and 
in  this  case  the  ten  feet  of  space  mentioned  in  evidence  between 
the  tracks  of  the  Hannibal  &  St.  Joseph  railroad,  mentioned  in 
evidence,  is  not  a  part  of  the  roadbed  of  said  railroad,  within  the 
meaning  of  the  condition  of  the  policy  read  in  evidence." 

We  are  cited  by  counsel  to  the  lexicographers  for  the  defini- 
tion of  "roadbed,"  and  to  cases  defining  roadbeds  for  the  purpose 
of  taxation,  but  it  soems  to  us  these  cases  are  not  applicable  here. 
The  case  of  Piper  ®®  v.  Mercantile  etc.  Assn.,  161  Mass.  589,  is 
pertinent,  but  we  think  is  distinguishable  from  the  case  at  bar  in 
the  facts. 

There  the  evidence  disclosed,  beyond  controversy,  that  the  de- 
ceased was  walking  longitudinally  on  the  roadbed  between  the 
tracks  of  the  railroad  in  front  of  the  engine,  and  was  struck  and 
killed.  The  chief  justice  said:  "The  place  where  he  was  walk- 
ing was  not  fitted  up  as  a  way;  it  was  a  part  of  the  roadbed,  and 
nothing  more.  That  many  people  used  it  ....  is  immate- 
rial." 

In  this  case,  the  evidence  shows  that  the  space  between  the 
main  line  of  the  Hannibal  &  St.  Joseph  railroad  and  the  park 
was  a  well-beaten,  level,  and  smooth  walk,  made  of  fine  cinders 
beaten  down,  and  the  space  between  the  main,  or  north,  track 
and  the  passing  track  was  of  the  uniform  width  of  ten  feet  and 
of  the  same  material  as  the  walk  between  the  park  and  the  main 
track.  Unlike  the  track  in  Piper  v.  Mercantile  etc.  Assn.,  161 
Mass.  589,  the  evidence  showed  it  had  been  made  smooth  to  walk 
nn,  and  the  most  prudent  person  would  not  have  hesitated  to 
have  walked  along  said  space,  because  there  would  be  no  danger 
from  passing  trains. 
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A  reasonable  and  fair  construction  of  these  words  was  con- 
tained in  the  court's  instruction.  It  would  be  most  unreason- 
able to  hold  that,  merely  because  this  space  was  a  portion  of  the 
right  of  way,  one  seeking  passage  on  the  trains  of  the  company, 
or  called  there  on  business  to  meet  a  relative  or  friend,  on  busi- 
ness or  in  the  discharge  of  a  social  duty,  should  be  charged  with 
want  of  care  for  his  welfare.  There  was  ample  space  upon  a  well- 
worn  and  smoothly  trodden  path,  and  the  court  committed  no 
error  in  declaring  this  space  not  a  part  of  the  roadbed:  Follis  v. 
Pacific  Mut.  etc.  »»  Assn.  (Iowa,  April  8,  1895),  62  N.  W.  Eep. 
807;  Standard  Life  etc.  Ins.  Co.  v.  Langston,  60  Ark.  381. 

The  Judgment  is  affirmed. 

Burgees  and  Sherwood,  JJ.,  concur. 

Accident  Insurance;  Evidence  of  Cause  of  Death. 

Burden  of  Proof. — Under  a  policy  of  insurance  agreeing  to  pay  a  spe- 
cific sum  on  proof  of  the  death  of  the  insured  from  bodily  injuries 
effected  through  external,  violent,  or  accidental  means,  provided, 
always,  the  death  shall  not  have  been  produced  by  any  of  the  various 
acta  enumerated  in  the  policy,  it  devolves  upon  the  plaintiff  to  estab- 
lish that  the  death  of  the  insured  was  caused  by  external,  violent,  and 
accidental  means.  He  thus  makes  out  a  prima  facie  case  entitling  him 
to  recover.  To  prevent  such  recovery,  the  burden  of  proof  is  upon  the 
insurer  to  show  that  the  death  arose  from  one  of  the  excepted  causes 
enumerated  in  the  policy:  Anthony  v.  Mercantile  etc.  Assn.,  162  Mass. 
3ri4;  44  Am.  St.  Rep.  367;  Cronkhite  v.  Travelers'  Ins.  Co.,  75  Wis. 
116;  17  Am.  St.  Rep.  184;  Coburn  v.  Travelers'  Ins.  Co.,  145  Mass. 
227;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410; 
Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S.  601;  Home  Ben.  Assn.  v. 
Sargent,  142  U.  S.  691. 

The  Death  of  the  Injured  is  Never  Presumed  to  have  been  Self-inflicted, 
nor  to  have  been  caused  by  his  negligence.  On  the  contrary,  the  death 
is  presumed  to  have  been  the  result  of  an  accident,  and  the  burden  of 
proof  is  upon  the  insurer  to  rebut  this  presumption.  Thus,  upon  proof 
being  made  to  the  effect  that  the  decedent,  who  was  insured  against 
death  by  accident  appeared  at  his  home  with  marks  of  extreme  vio- 
lence visible  upon  his  back,  which  seemed  to  have  been  inflicted  re- 
cently, and  from  which  he  subsequently  died,  it  is  presumed  that  such 
injuries  were  not  self-inflicted,  and  were  not  caused  by  the  negligence 
of  the  insured,  but  that  they  were  the  result  of  accident.  The  insurer, 
to  escape  liability,  must  assume  the  burden  of  proving  that  the  death 
resulted  from  some  cause  against  which  he  did  not  insure,  or  that  there 
has  been  a  breach  of  some  agreement  or  condition  in  the  policy  on  ac- 
count of  which  he  is  relieved  from  liability:  Cronkhite  v.  Travelers' 
Ins.  Co.,  75  Wis.  116;  17  Am.  St.  Rep,  184. 

In  an  action  upon  a  policy  insuring  against  bodily  injuries,  "effected 
through  external,  violent,  and  accidental  means,  within  the  meaning 
of  this  contract  and  the  conditions  hereunto  annexed,"  one  of  which  is, 
that  "the  party  insured  is  required  to  use  all  due  diligence  for  personal 
safety  and  protection,"  the  burden  of  proof  is  on  the  insurer  to  show 
that  the  assured  did  not  use  such  due  diligence:  Freeman  v.  Travelers' 
Ins.  Co.,  144  Mass.  572,  Under  a  certificate  of  membership  in  an  acci- 
dent association,  containing  a  provision  that  "members  are  required  to 
use  all  due  diligence  for  personal  safety  and  protection,"  and  that  no 
claim  shall  be  made  under  the  certificate  when  death  or  injury  may 
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have  happened  in  conaeqnence  of  any  yolantarj  ezposnre  to  nnnecea- 
Bary  danger,"  the  burden  of  proof  ia  on  the  insurer  to  ahow  that  the 
insured  did  not  ase  such  diligence,  or  that  he  did  thus  expose  himaelf 
to  such  danger:  Badenfeld  y.  Massachusetts  etc.  Assn.,  154  Mass.  77; 
Neiil  V.  Travelers'  Ins.  Co.,  7  Ont.  App.  570. 

Suicide. — Under  policies  of  life  or  accident  insurance,  where  the  death 
of  the  insured  has  occurred,  and  there  is  no  evidence  of  the  cause,  the  pre* 
sumption  always  arises,  that  the  death  was  the  result  of  natural  or  ac> 
cidental  causes,  and  not  an  net  of  self-destruction:  Guardian  etc.  Life 
Ins.  Co.  v.  Hogan,  80  111.  35;  22  Am.  Rep.  180;  Insurance  Co.  v.  Ben- 
nett, 90  Tenn.  256;  25  Am.  St.  Rep.  685;  Mallory  v.  Travelers'  Ins. 
Co.,  47  N.  Y.  62;  7  Am.  Rep.  410.  If  such  policies  provide  that  the  in- 
surer shall  not  be  liable  in  case  of  the  death  of  the  assured  by  his  own 
hand,  the  plaintiff  need  only  prove  the  death  of  the  insured,  and  the 
insurer  who  sets  up  the  cause  of  death  as  suicide  then  has  the  burden 
of  proof  to  show  that  the  injuries  which  caused  the  death  were  inten- 
tional on  the  part  of  the  insured:  Walcott  v.  Metropolitan  Life  Ins. 
Co.,  64  Vt.  221;  33  Am.  St.  Rep.  923;  Stormont  v.  Waterloo  etc. 
Assur.  Co.,  1  Fost.  &  F.  22;  Phillips  v.  Louisiana  etc.  Life  Ins.  Co.,  26 
La  Ann.  404;  21  Am.  Rep.  549;  Travelers'  Ins.  Co.  v.  McConkey,  127 
U.  S.  661;  Hancock  etc.  Life  Ins.  Co.  v.  Moore.  34  Mich.  41;  Conti- 
nental Ins.  Co.  ▼.  Delpeuch,  82  Pa.  St.  225;  Schultr  v.  Insurance  Co., 
40  Ohio  St.  217;  48  Am.  Rep.  676;  Goldschmidt  v.  Mutual  Life  Ins.  Co., 
102  N.  Y.  486;  Wright  v.  Sun  Mut.  Life  Ins.  Co.,  29  U.  C.  C.  P.  221. 

Nothing  appearing  to  the  contrary,  the  legal  presumption  is,  that  a 
man  died  frum  a  natural  cause,  and  not  from  an  act  of  self-deetruction. 
The  mere  fact  of  death  in  an  unknown  manner  creates  no  presumption 
of  suicide,  nor  does  the  finding  of  a  coroner's  jury,  that  the  cause  of 
death  was  insanity,  tend  to  prove  the  commission  of  suicide;  and,  if 
recovery  upon  a  policy  of  insurance  is  resisted,  on  the  ground  thiit  the 
insured  committed  suicide,  the  defendant  must  satisfy  the  jury,  by  a 
preponderance  of  the  evidence,  that  the  injuries  causing  death  were  in- 
tentionally inflicted  by  the  assured:  Walcott  v.  Metropolitan  Life  Ins. 
Co.,  64  Vt.  221 ;  33  Am.  St.  Rep.  923.  The  mere  fact  of  death  in  an  un- 
known manner,  and  that  the  body  is  found  without  marks  of  violence 
upon  it,  does  not  create  a  legal  presumption  of  self-destruction,  and  the 
insurer,  alleging  suicide,  must  prove  it:  Continental  Ins.  Co.  v.  Del- 
peuch, 82  Pa.  St.  225.  Under  a  policy  stipulating  against  liability  if 
the  assured  shall  commit  suicide,  whether  sane  or  insane,  if  the  evi- 
dence is  conflicting,  and  quite  evenly  balanced  as  to  whether  the  death 
was  caused  by  the  intentional  or  accidental  act  of  the  deceased,  it  is  to 
be  presumed  that  death  resulted  from  accident:  Ingersoll  v.  Knights 
of  Golden  Rule,  47  Fed.  Rep.  272;  Guardian  etc.  Life  Ins.  Co.  v.  Hogan, 
80  111.35:  22  Am.  Rep.  180.  If  thero  is  any  doubt,  arising  from  the  evi- 
dence, whether  the  death  of  the  insured  was  the  result  of  accident  or 
of  suicide,  the  doubt  should  be  resolve<i  in  fav<jr  of  the  legal  presump- 
tion that  it  was  the  reniilt  of  an  accident:  Keels  v.  Mutual  etc.  Life 
Assn.,  29  Fed.  Ren.  198.  If  the  policy  provides  that,  "in  case  the  in- 
sured shall  die  by  liis  own  hands,  this  policy  shall  be  null  and  void, 
except  that,  in  cane  he  shall  die  by  his  own  hands  while  insane,"  the 
amount  to  be  paid  shall  be  the  amount  of  premium  actually  paid,  with 
interest,  the  mere  fact  that  the  insured  was  insane  when  he  took  his 
life  is  not  suHiciont  to  defeat  a  full  recovery  of  the  amount  of  the  policy. 
To  defeat  such  recovery,  the  defendant  must  show  that  the  insured 
knew  the  physical  nature  of  the  act  he  was  about  to  commit,  and  that  it 
would  result  in  self-destruction,  but  he  need  not  show  that  the  inaured 
was  legally  or  morallv  renpoiisible  for  his  acts:  Mutual  Ben.  Life  Ini. 
Co.  V.  Daviess.  87  Ky.  641. 

Under  policies  stipulating  for  nonliability  in  case  the  insured  dies  by 
his  own  hand,  if  it  is  admitted  or  proved  that  he  committed  suicide 
while  insane,  the  insurer  is  still  liable,  though  the  insured  intendo<i  to 
take  his  life  and  understood  the  physical  nature  and  effect  of  bis  act: 
Scbults  T.  Insurance  Co.,  40  Ohio  St.  217 ;  48  Am.  Rep.  670 ;  Manhaiua 
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Life  Ins.  Co.  v.  Broughton,  109  D.  S.  121;  but  the  burden  of  proof,  in 
the  first  instance,  ia  upon  the  party  seeking  to  recover  under  the  policy, 
to  prove  tliat  the  insured  was  insane  at  the  time  he  killed  himself,  and 
that  hia  self-destruction  was  not  the  act  of  one  responsible  for  his 
actions:  Weed  v.  Mutual  etc.  Life  Ins.  Co.,  70  N.  Y.  561 ;  Phadenhauer 
V.  fiermania  Life  Ins.  Co.,  7  Heisk.  567;  19  Am.  Rep.  623;  Knicker- 
bocker Life  Ins.  Co.  v.  Peters,  42  Md.  414;  Moore  v.  Connecticut  etc. 
Life  Ins.  Co.,  1  Flip.  363;  Gay  v.  Union  Mut.  Life  Ins.  Co.,  9  Blatchf, 
142;  Terry  v.  Life  Ina.  Co.,  1  Dill.  403;  affirmed  15  Wail.  580. 


State  v.  Julow. 

[129  Mlsso-tJKI,  163.] 

CONSTITUTIONAL  LAW— ENJOYMENT  OF  LIFE,  LIB- 
ERTY, AND  PROPERTY.— A  constitutional  guaranty  of  the  en- 
joyment of  life,  liberty,  and  property  carries  with  it  all  that  effectu- 
ates and  renders  complete  the  unrestrained  enjoyment  of  that  guar- 
anty. 

CONSTITUTIONAL  LAW— ENJOYMENT  OF  PROPERTY.— 
A  eonstitulional  guaranty  of  the  enjoyment  of  the  right  of  property 
includes  the  right  to  acquire  property  by  labor  or  contract,  and  of 
terminating  a  contract  at  pleasure,  being  civilly  liable  for  any  unwar- 
ranted termination. 

CONSTITUTIONAL  LAW.— DEPRIVING  AN  OWNER  OP 
PROPERTY  of  one  of  its  essential  attributes  is  depriving  him  of 
his  property,  within  the  meaning  of  a  constitutional  guaranty,  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law. 

LAW  OF  THE  LAND  AND  DUE  PROCESS  OF  LAW  ar& 
legal  equivalents,  but  everything  which  may  pass  under  the  form  of 
statutory  enactment  need  not  necessarily  be  considered  the  law  of 
the  laud. 

CONSTITUTIONAL  RIGHTS.— A  statute  declaring  that  to  be 
a  crime  which  consists  alone  in  the  exercise  of  a  constitutional  rights 
as  that  of  terminating  a  contract,  is  unconstitutional  and  void. 

EMPLOYER  AND  EMPLOYE.— A  STATUTE  WHICH  AT- 
TEMPTS to  make  it  a  crime  for  an  employer  to  insist,  and  to  im- 
pose as  a  condition  of  employment,  or  continued  employment,  that 
his  employ^  shall  withdraw  from  or  refrain  from  joining  any  trade 
or  labor  union,  is  unconstitutional  and  void,  as  seeking  to  deprive 
the  employer  of  a  constitutional  right  without  due  process  of  law. 

EMPLOYER  AND  EMPLOY^CLASS  LEGISLATION.— A 
statute  making  it  an  offense  for  an  employer  to  impose  as  a  condi- 
tion to  employment,  or  continued  employment,  that  his  employes 
shall  not  belong  to  a  trade  or  labor  union,  is  unconstitutional,  and 
void  as  class  or  special  legislation. 

POLICE  POWER.— The  power  to  prohibit  an  employer  from 
exercising  his  constitutional  right  to  Insist  that  his  employes  shall 
not  belong  to  a  trade  or  labor  union  Is  not  within  the  police  power 
of  the  state. 

CONSTITUTIONAL  RIGHTS  CANNOT  BE  ABRIDGED  by 
legislation  under  tne  guise  of  police  regulation. 
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Appeal  from  a  judgment  imposing  a  fine  of  fifty  dollars,  under 
an  information  based  upon  the  following  statute: 

"Section  1.  No  employer,  superintendent,  foreman,  or  other 
person  exercising  superintendence  or  authority  over  any  me- 
chanic, miner,  engineer,  fireman,  switchman,  baggageman,  brake- 
man,  conductor,  telegraph  operator,  laborer,  or  other  working- 
man,  shall  enter  into  any  contract  or  agreement  with  any  such 
employ^,  to  withdraw  from  any  trade  union,  labor  union,  or 
other  lawful  organization  of  which  said  employ^  may  be  a  mem- 
ber, or  requiring  eaid  employ^  to  refrain  from  joining  any 
trade  union,  labor  union,  or  other  lawful  organization,  or 
requiring  amy  such  employ^  to  abstain  from  attending  any 
meeting  or  assemblage  of  people  called  or  held  for  lawful 
purposes,  or  shall,  by  any  means,  attempt  to  compel  or  coerce 
any  employ^  into  withdrawal  from  any  lawful  organization  or 
society. 

"Sec.  2.  Corporations,  and  the  managers,  superintendenta, 
overseers,  master  meclianics,  foremen,  officers,  and  directors,  and 
others  exercising  authority  for  and  on  behalf  of  corporations 
doing  business  in  this  state,  shall  be  subject  to  the  provisions  of 
this  act,  imd,  upon  conviction  of  the  violation  of  any  of  its  pro- 
visions, to  the  punishment  prescribed  by  it. 

"Sec.  3.  Any  person  or  corporation  violating  any  of  the  pro- 
visions of  this  act  shall,  upon  conviction,  be  punished  by  a  fine 
of  not  less  than  fifty  dollars  nor  more  than  one  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment.** 

S.  D.  Jones  &  Williams,  for  the  appellant. 

R.  F.  "Walker,  attorney  general,  for  the  state. 

»'''  SHERWOOD,  J.  1.  The  tlefendant  alleges  various  grounds 
why  the  act  under  which  he  was  convicted  is  unconstitutional. 
Among  them  these:  "Because  the  act  of  the  legislature  under 
wliioh  the  said  information  was  drawn  is  uncongtitutional  and 
void,  because  it  violates  the  following  provisions  of  the  constitu- 
tion of  the  state  of  Missouri:  1.  *That  all  persons  have  a  natural 
right  to  life,  liborty,  and  the  enjoyment  of  the  gains  of  their  o\\m 
industr}'*:  Const.,  art.  2,  sec.  4;  2.  'That  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law': 
Const.,  art.  2,  sec.  30;  3.  That  the  act  of  the  Iccrislature  afore- 
said violates  the  constitutional  provision  forbidding  the  legis- 
lature to  grant  *to  any  corporation,  association,  or  individual  any 
special  or  exclusive  right,  privilege,  or  *''*  immunity*:  Const., 
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art.  4,  see.  53.  That  the  act  aforesaid  violates  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which  pro- 
vides: *Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.' " 

For  the  present  purpose,  it  will  be  assumed  that  defendant 
attempted  to  do  the  act  with  which  he  is  charged,  and  that  it  lay 
in  his  power  to  compel,  or  coerce,  Simmonds  to  withdraw  from  a 
lawful  organization  with  whicli  he  was  connected;  because,  by  so 
doing,  all  discussion  of  matters  merely  preliminary  to  the  main 
question  herein  involved  will  be  avoided. 

A  similar  provision  to  that  contained  in  section  30,  article  3, 
of  the  constitution,  is  found  in  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  providing,  among  other  things, 
"nor  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law."  In  section  30  of  the  constitution,  as  well  as  in  a 
like  section  in  the  federal  constitution  just  recited,  it  will  be 
noted  that  the  rights  of  life,  liberty,  and  property  are  grouped  to- 
gether in  the  same  sentence;  they  constitute  a  trinity  of  rights, 
and  each,  as  opposed  to  unlawful  deprivation  thereof,  is  of  equal 
constitutional  importance.  With  each  of  these  rights,  under  the 
operation  of  a  familiar  principle,  every  auxiliary  right,  every  attri- 
bute necessary  to  make  the  principal  right  effectual  and  valuable 
in  its  most  extensive  sense,  pass  as  incidents  of  the  original  grant. 
"The  rights  thus  guaranteed  are  something  more  than  the  mere 
privileges  of  locomotion;  the  guaranty  is  the  negation  of  arbi- 
trary power  in  every  form  which  results  in  a  deprivation  of  a 
right." 

These  terms,  "life,"  'liberty,"  and  "property,"  are  representa- 
tive terms,  and  cover  every  right  to  which  a  member  of  the  body 
politic  is  entitled  under  the  law.  *''^  Within  their  comprehen- 
sive scope  are  embraced  the  right  of  self-defense,  freedom  of 
speech,  religious  and  political  freedom,  exemption  from  arbi- 
trary arrests,  the  right  to  buy  and  sell  as  others  may — all  our 
liberties,  personal,  civil,  and  political;  in  short,  all  that  makes 
life  worth  living;  and  of  none  of  these  liberties  can  anyone  be 
deprived,  except  by  due  process  of  law:  2  Story  on  the  Constitu- 
tion, 5th  ed.,  sec  1950. 

Now,  as  before  stated,  each  of  the  rights  heretofore  men- 
tioned carries  with  it,  as  its  natural  and  necessary  coincident, 
all  that  effectuates  and  renders  complete  and  full,  unrestrained 
enjoyment  of  that  right.  Take,  for  instance,  that  of  property; 
necessarily  blended  with  that  right  are  those  of  acquiring  prop- 
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crty  by  labor,  by  contract,  and  also  of  terminating  tbat  contract 
at  pleasure,  being  liable,  however,  civilly  for  any  unwarranted 
termination.  In  the  ca^e  at  bar,  as  will  be  remembered,  the  con- 
tract was  not  made  for  any  definite  period.  From  these  premises 
it  follows  that  "depriving  an  owner  of  property  of  one  of  its  es- 
sential attributes,  is  depriving  him  of  his  property,  within  the 
constitutional  provision":  People  v.  Otis,  90  N.  Y.  48. 

In  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St  Eep.  683,  rel- 
ative to  the  subject  under  consideration,  it  is  said;  "The  right  to 
use,  buy,  and  sell  property,  and  contract  in  respect  thereto,  in- 
cluding contracts  for  labor — ^which  is,  as  we  have  seen,  property 
— is  protected  by  the  constitution." 

In  the  present  instance,  does  the  act  in  question  seek  to  deprive 
the  owner,  or  the  representaitive  of  the  owner,  of  one  of  the  essen- 
tial attributes  of  his  property,  to  wit,  the  right  to  terminate  any 
contract  made  by  him,  and  does  it  profess  to  do  tJiis  by  force  of  its 
own  terms,  and  without  opportunity  of  being  heard?  If  it  does, 
then  it  falls  under  the  ban  of  the  prohibitory  provisions  of  both 
the  state  and  federal  constitutions. 

*'"'*  The  '*law  of  the  land"  and  "due  process  of  law^  are  the 
legal  equivalents  of  each  other.  Touching  this  topic,  a  distin- 
guished jurist  observes:  "Perhaps  no  definition  is  more  often 
quoted  than  that  given  by  Mr.  Webster  in  the  Dartmouth  College 
case:  *By  the  law  of  the  land  is  most  clearly  intended  the  general 
law;  a  law  which  hears  before  it  condemns,  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial.  The  meaning 
is,  that  every  citizen  shall  hold  his  life,  liberty,  property,  and  im- 
munities under  the  protection  of  the  general  rules  which  govern 
society.  Everything  which  may  pass  under  the  form  of  an 
enactment  is  not,  therefore,  to  be  considered  the  law  of  tha 
land' ":  Cooky's  Constitutional  Limitations,  Gth  ed.,  431. 

Comstock,  J.,  when  discussing  a  constitutional  prohibition 
rnch  as  ours,  said:  "No  doubt,  it  seems  to  me,  can  be  admitted  of 
the  meaning  of  those  provisions.  To  say,  as  has  been  sugprcsted, 
that  *the  law  of  the  land,'  or  *due  process  of  law,*  may  mean  the 
very  act  of  legislation  which  deprives  the  citizen  of  his  rights, 
privileges,  or  property,  leads  to  a  simple  absurdity.  The  consti- 
tution would  then  mean,  that  no  person  shall  be  deprived  of  his 
property  or  rights,  unless  the  legislature  shall  pass  a  law  to  effec- 
tuate the  wrong,  and  this  would  be  throwing  the  restraint  en- 
tirely away Where  rights  of  property  are  admitJted  to 

exist,  the  legislature  cannot  say  they  shall  exist  no  longer;  nor 
will  it  make  any  difference,  although  a  process  and  «  tribunal 
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are  appointed  to  execute  the  sentence.  If  this  is  the  law  of  the 
land/  and  'due  process  of  law/  within  the  meaning  of  the  con- 
stitution, then  the  legislature  is  omnipotent.  It  may,  under  the 
same  interpretation,  pass  a  law  to  ^e  away  liberty  or  life  with- 
out a  preexisting  cause,  appointing  judicial  and  executive  agen- 
cies to  execute  its  will.  Property  is  placed  by  the  constitution 
in  the  same  category  with  ^'''  liberty  and  life":  Wynehamer  t. 
People,  13  N.  Y.  378. 

Here,  the  law  under  revicAv  declares  that  to  be  a  crime  which 
consists  alone  in  the  exercise  of  a  constitutional  right,  to  wit,  that 
of  terminating  a  contract,  one  of  the  essential  attributes  of  prop- 
erty, indeed  property  itself,  under  preceding  definitions. 
Brought  to  the  bar  of  a  court  on  such  a  charge,  the  accused  would 
have  been  prejudiced,  in  so  far  as  the  criminality  of  the  act 
charged  is  concerned;  no  question  could  there  be  made  or  ad- 
mitted as  to  the  quality  of  the  act;  that  would  have  been  settled 
by  the  previous  legislative  declaration,  and  it  would  only  remain 
to  find  the  fact  as  charged,  in  order  to  declare  the  guilt  as 
charged.  But  the  fact,  as  charged  as  already  seen,  is  not  a  crime, 
and  will  not  be  a  crime,  so  long  as  constitutional  guaranties  and 
constitu'tional  prohibitions  are  respected  and  enforced. 

If  an  owner,  etc.,  obeys  the  law  on  which  this  prosecution  rests, 
he  is  thereby  deprived  of  a  right  and  a  liberty  to  contract  or  ter- 
minate a  contract  as  all  others  may;  if  he  disobeys  it,  then  he  is 
punished  for  the  performance  of  an  act  wholly  innocent,  unless, 
indeed,  the  doing  of  such  act  guaranteed  by  the  organic  law,  the 
exercise  of  a  right  of  which  the  legislature  is  forbidden  to  deprive 
him,  can,  by  that  body,  be  conclusively  pronounced  criminal. 
"We  deny  the  power  of  the  legislature  to  do  this;  to  brand  as  an 
offense  that  which  the  constitution  designates  ahd  declares  to  be 
a  right,  and  therefore  an  innocent  act,  and,  consequently,  we 
hold  that  the  statute  which  professes  to  exert  such  a  power  is 
nothing  more  nor  less  than  a  "legislative  judgment,"  and  an  at- 
tempt to  deprive  all  who  are  included  within  its  terms  of  a  consti- 
tutional right  without  due  process  of  law.  In  support  of  these 
views,  see  State  v.  Loomis,  115  Mo.  307;  Commonwealth  v.  Perry, 
155  Mass.  117;  31  Am.  St.  Rep.  533;  Godcharies  v.  Wigeman,  113 
Pa.  St.  i^«431;  State  v.  Goodwill,  33  W.  Va.  179;  25  Am.  St.  Rep. 
863;  In  re  Jacobs,  98  K  Y.  98;  50  Am.  Rep.  636;  People  y.  Gill- 
son,  109  K  Y.  389;  4  Am.  St.  Rep.  465;  Millett  v.  People,  117 
111.  294;  57  Am.  Rep.  869;  Ritchie  v.  People,  155  111.  98;  46  Am. 
St.  Rep.  315. 

2.  But  the  statute  is  obnoxious  to  criticism  on  other  grounds. 
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It  does  not  relate  to  persons  or  things  as  a  clase — to  all  work- 
ingmen,  etc. — but  only  to  those  who  belong  to  some  'lawful  or- 
ganization or  society,"  evidently  referring  to  a  trade  union,  labor 
union,  etc.  Where  a  statute  does  this,  where  it  does  not  relate  to 
persons  or  things  as  a  class,  but  to  particular  persons  or  things 
of  a  class,  it  is  a  special,  as  contradistinguished  from  a  general, 
law:  State  v.  Tolle,  71  Mo.  645;  State  v.  Herrmann,  75  Mo.  340. 

Here  a  nontrade  unionman,  or  nonlabor  unionman,  could  be 
discharged  without  ceremony,  without  let  or  hindrance,  whenever 
the  employer  so  desired,  with  or  without  reason  therefor,  while, 
in  the  case  of  a  trade  union  or  labor  union  man,  he  could  not  be 
discharged,  if  such  discharge  rested  on  the  ground  of  his  being 
a  member  of  such  an  organization.  In  other  words,  the  legisla- 
ture has  undertaken  to  limit  the  power  of  the  owner  or  em- 
ployer as  to  his  right  to  contract  with,  or  to  terminate  a  contract 
with,  particular  persons  of  a  class,  and,  therefore,  the  statute 
which  docs  this  is  a  special,  not  a  general,  law,  and,  therefore,  vio- 
lative of  the  constitution. 

Judge  Cooley  says:  "A  statute  would  not  be  constitutional 
....  which  should  select  particular  individuals  from  a  class 
or  locality,  and  subject  them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from  which  others  in  the 
same  locality  or  class  are  exempt.  .  .  .  Every  one  has  a  right  to 
demand  that  he  be  governed  by  general  rules,  and  a  special  stat- 
ute which,  without  his  consent,  singles  his  case  out  as  one  to  be 
regulated  by  c  difTerent  law  from  that  which  is  ^"^"^  applied  in  all 
similar  cases,  would  not  be  legitimate  legislation,  but  would  be 
such  an  arbitrary  mandate  as  is  not  within  the  province  of  free 
governments":  Cooley  on  the  Constitution,  Cth  ed.,  481-483. 

The  legislature  may  legislate  in  regard  to  a  class  of  persons; 
but  they  cannot  take  what  may  be  termed  a  natural  class  of  per- 
sons, split  that  class  in  two,  and  then  arbitrarily  designate  the 
dissevered  fractions  of  the  original  unit  as  two  classes,  and  enact 
difTerent  rules  for  the  government  of  each.  This  would  be  mere 
arbitrary  classification,  without  any  basis  of  reason  on  which  to 
rest,  and  would  resemble  a  classification  of  men  by  the  color  of 
their  hair  or  other  individual  peculiarities,  something  "not  compe- 
tent for  the  legislature  to  do:  State  v.  Herrmann,  75  Mo.  353, 

3.  The  litigated  statute  is  also  in  conflict  with  section  1,  arti- 
cle 14.  of  the  federal  constitution  aforesaid,  forbidding  that  "any 
atate  deprive  any  por-^n  of  life,  liberty,  or  property  without  duo 
process  of  law,"  as  to  which  the  same  considerations  aa  hcreto- 
ifore  announced  apply. 
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4.  Nor  can  the  statute  escape  censure  by  assuming  the  label 
of  a  police  regulation.  It  has  none  of  the  elements  or  attributes 
which  pertain  to  such  a  regulation,  for  it  does  not,  in  terms  or  by 
implication,  promote,  or  tend  to  promote,  the  public  health,  wel- 
fare, comfort,  or  safety;  and,  if  it  did,  the  state  would  not  be 
allowed,  under  the  guise  and  pretense  of  police  regulation,  to  en- 
croach or  trample  upon  any  of  the  just  rights  of  the  citizen,  which 
the  constitution  intended  to  secure  against  diminution  or  abridg- 
ment: In  re  Jacobs,  98  JN".  Y.  98;  50  Am.  Rep.  636,  and  cases 
cited. 

5.  In  conclusion,  it  may  be  said  that  there  is  a  broad  distinc- 
tion between  the  invasion  of  a  right  conferred  ^"^^  by  the  consti- 
tution, to  wit,  a  right  of  property,  carrying  with  it,  as  we  have 
seen,  all  the  liberties,  attributes,  and  coincident  rights  which  go 
to  effectuate  the  principal  right,  and  those  rights  which  are  the 
mere  creatures  of  legislative  gratuity,  where  the  legislature  grant- 
ing a  privilege  or  bestowing  a  bounty  may,  of  course,  as  no  con- 
stitutional right  is  involved,  prescribe  the  conditions  upon  which 
the  privilege  may  be  exercised  or  the  bounty  be  obtained.  This 
point  finds  ample  illustration  in  the  recent  cases  of  Frisbie  v. 
United  States,  157  U.  S.  160,  and  St.  Joseph  v.  Levin,  128  Mo. 
588;  49  Am.  St  Rep.  577. 

The  premises  considered,  we  reverse  the  judgment,  and  order 
the  defendant  discharged. 

All  concur. 

CONSTITUTIONAL  LAW— ENJOYMENT  OP  LIFE,  LIBERTY, 
AND  HAPPINESS. — Liberty  includea  the  right  to  acquire  property, 
and  that  means  and  includes  the  right  to  make  and  enforce  contracts: 
Ritchie  v.  People,  155  111.  98;  46  Am.  St.  Rep.  315,  and  note.  See,  es- 
pecially, the  extended  note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  876, 
881. 

CONSTITUTIONAL  LAW.— "DUE  PROCESS  OF  LAW"  or  "law 
of  the  land,"  means  general  public  law,  binding  upon  all  members  of 
the  community,  under  all  circumstances,  and  not  partial  nor  private 
laws,  affecting  the  rights  of  private  individuals  or  classes  of  individu- 
als: Braceville  Coal  Co.  v.  People,  147  111.  66;  37  Am.  St.  Rep.  206,  and 
note  in  which  the  cases  are  collected  discussing  the  validity  of  statutes 
attempting  to  regulate  the  relation  between  employers  and  employes. 
Due  process  of  law,  or  due  course  of  law,  or  law  of  the  land,  is  such  an 
exercise  of  the  powers  of  government  as  the  settled  maxims  of  the  law 
permit,  under  such  safeguards  for  the  protection  of  individual  rights  as 
these  maxims  prescribe  for  the  class  of  cases  to  which  the  one  in  ques- 
tion belongs:  Wulzen  v.  Board  of  Supervisors,  101  Cal.  15  j  40  Am.  St. 
Rep.  17,  and  note. 

POLICE  POWER. — Rights  of  person  or  property  cannot  be  invaded 
tinder  the  guise  of  the  police  power:  First  Nat.  Bank  v.  Sarlls,  129  Ind. 
201;  28  Am,  St.  Rep.  185;  Ritchie  v.  People,  155  111.  98;  46  Am.  St. 
Rep.  315,  and  note;  Smiley  v.  McDonald,  42  Neb.  5;  47  Am.  St.  Rep. 
684,  and  note.  See,  also,  the  extended  note  to  Stat©  v.  Goodwill,  25 
Am.  St.  Rep.  882. 

Am.  St.  Rkp.,  Vol.  L.  — 29 


450  Cox  V.  Arnold.  [Missouri, 

CONSTITUTIONAL  LAW-RIGHT  TO  CONTRACT.— The  legia- 
Intare  has  no  power  to  prevent  persona  who  are  sui  juris  from  making 
their  own  coniracte,  nor  can  it  interfere  with  the  freedom  to  contract 
between  workmen  and  employers:  Ritchie  v.  People,  155  111.  98;  46 
▲m.  St.  Bep.  315,  and  note. 


Cox  V,  Arnold. 

[129  Missouri,  S37.] 

RIPARIAN  OWNERS  ON  A  NAVIGABLE  STREAM  hold  only 
to  the  water's  edge. 

ACCRETIONS— If  part  of  a  tract^  of  land  bordering  on  a 
navigable  river  is  submerged  or  washed  away,  the  owner  cannot  re- 
gain it,  except  by  accretion  beginning  at  his  line  at  the  water's 
edge. 

ACCRETIONS.— A  riparian  owner  of  land  acquires,  as  an 
Incident  thereto,  without  price,  whatever  may  be  added  to  It  by 
gradual  and  imperceptible  accretion,  but  he  assumes  the  risk  of 
losing  It  all  by  its  being  washed  away  by  the  waters  of  the  river, 
and  his  boundary  line  always  remains  at  the  water's  edge. 

RIPARIAN  RIGHTS  — BOUNDARIES.— A  riparian  owner's 
boundary  expands  as  the  waters  recede  and  accretions  form  to  his 
land,  and  it  contracts  as  the  watere  encroach  upon  and  wash  away 
bis  land. 

ACCRETIONS.— A  riparian  owner  cannot  recover,  as  an  ac- 
cretion, land  which  has  reformed  within  the  boundaries  of  the  or- 
iginal survey  of  his  tract  at  a  place  where  the  land  was,  at  the  time 
of  such  sui*vey,  uncovered  by  water,  and  which  has  not  accreted 
to  bis  land  beginning  at  his  line  at  the  water's  edge. 

EJECTMENT.— PLAINTIFF  IN  EJECTMENT  MUST  RE- 
COVER upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  bis  adversary's. 

R.  C.  Clark  and  J.  Cosgrove,  for  the  appellant 

Draffen  &  Williams,  for  the  respondents. 

•»»  BUIIGESS,  J.  Ejectment  for  a  tract  of  land  in  Howard 
county,  Missouri,  described  as  follows:  Southwest  fractional 
quarter  of  section  4,  township  48,  ranpe  15,  bej^nnino:  at  the 
quarter  section  corner  on  the  west  side  of  section  4,  as  established 
by  E.  E.  Dunaway;  thence  running  south  seventeen  chains  to  a 
point  on  the  original  bank  of  the  Missouri  river;  thence  south  to 
the  middle  of  the  old  channel  of  said  river;  thence  down  said 
channel  to  the  line  between  George  B.  Cox  and  H.  Walters; 
thence  north  to  said  Walters'  northwest  comer;  thence  north 
reventy-two  and  one-half  degrees  east  along  said  Walters'  north 
line  to  the  middle  line  dividing  said  section  running  east  and 
west;  tUcuce  west  to  the  point  of  beginning,  containing  one 
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hundred  and  thirty-seven  acres,  more  or  less.  The  petition  waa 
in  the  usual  form,  and  the  answer  a  general  denial. 

The  land  formed  in  the  Missouri  river  after  the  government 
survey  in  1816,  hetween  an  island  known  as  "N'aylor's  Island** 
and  said  southwest  fractional  quarter  section  4,  which  lies  on 
the  north  hank  of  the  river  opposite  said  island.  The  land  in 
question  is  the  same  that  was  in  controversy  in  Naylor  v.  Cox, 
114  Mo.  232.  The  defendants  Arnold,  Arnold  &  Kay  axe  ten- 
ants of  the  defendant  Naylor. 

It  was  admitted  upon  the  trial  that  the  southwest  fractional 
quarter  of  said  section  4  was  patented  to  Charles  B.  CNeill  in 
1837.  Plaintiff  showed  a  regular  chain  of  title  from  O'Neill  to 
himself.  It  was  also  ^*^  admitted  that  at  the  time  of  the  orig- 
inal survey,  and  the  date  of  said  patent,  the  main  hody  of  water 
of  the  Missouri  river  ran  along  the  southern  houndary  of  said 
fractional  quarter,  and  between  it  and  "Naylor's  Island,"  lying 
immediately  south  of  it;  that  said  island  belongs  to  defendant 
Naylor,  and  that  defendants  were,  at  the  time  of  the  commence- 
ment of  tliis  suit,  in  possession  of  said  island,  and  of  the  land  in 
question. 

The  evidence  tended  to  show  that,  after  said  quarter  section 
was  patented  to  O'Neill,  a  large  portion  of  it  was  washed  away 
by  the  action  of  the  waters  of  the  river,  which  gradually  cut 
away  its  bank,  the  river  moving  further  north  until  its  main  chan- 
nel was  within  the  boundaries  of  said  quarter  section,  the  river 
bed  covering  a  large  portion  of  the  area  that  was  formerly  within 
the  boundary  of  said  quarter,  the  waters  of  the  river  continuing 
to  run  over  this  area  for  a  number  of  years;  that  what  was  called 
by  the  witnesses  a  "towhead"  formed  in  1871,  in  the  main  chan- 
nel of  the  river,  between  plaintiff's  land  and  "Naylor's  Island," 
but,  at  the  time  of  the  government  survey  in  1816,  was  within 
<he  boundaries  of  said  quarter;  that  at  the  time  of  the  trial,  the 
amount  of  water  of  the  main  channel  of  the  river,  that  passed 
between  the  main  land  and  the  "towhead,"  was  about  equal  to 
that  between  Naylor's  Island  and  the  "towhead";  that  land  waa 
gradually  formed  to  the  "towhead"  and  extended  toward  the 
island,  and  also  toward  the  main  land,  and  that  the  land  sued  for 
was  not  formed  against  or  added  to  plaintiff's  land  by  accretion, 
but  began  to  be  formed  where  the  "towhead"  first  made  its  ap- 
pearance, which  was  within  the  original  boundaries  of  said  quar- 
ter section  as  originally  surveyed.  There  was  also  evidence,  on 
cross-examination  of  the  witnesses,  going  to  show  that  th€  land 
was  formed  by  accretion  to  Naylor's  Island. 
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^'**  At  the  conclusion  of  all  the  evidence,  defendants  inter- 
posed a  demurrer  thereto,  which  was  sustained.  Plaintiff  then 
took  a  nonsuit  with  leave  to  move  to  set  the  same  aside,  which 
being  overruled,  after  taking  the  proper  steps,  he  appealed. 

It  is  contended  by  plaintiff  that,  as  he  is  the  owner  of  the 
southwest  fractional  quarter  of  section  4,  township  48,  range  15, 
a  part  of  which  was  never  submerged,  that  notwithstanding  the 
Missouri  river  is  a  navigable  stream,  the  situs  of  the  land  in  ques- 
tion was  entirely  washed  away — ^was  for  a  number  of  years  in 
the  channel  of,  and  submerged  by,  the  waters  of  said  river,  and 
that  its  re-formation  began  in  the  channel  of  that  stream — ^yet, 
as  the  water  receded  from  the  submerged  portion,  and  that  which 
first  reappeared  is  within  the  original  survey  of  said  quarter  sec- 
tion, he  is  the  owner  thereof,  and  all  accretions  thereto,  and  en- 
titled to  its  possession. 

It  is  well  settled  in  this  state,  by  an  unbroken  line  of  decisions, 
that  a  riparian  proprietor  on  a  navigable  stream  only  owns  to  the 
water's  edge:  Cooley  v.  Golden,  117  Mo.  33;  Naylor  t.  Cox,  114 
Mo.  232;  Rees  t.  McDaniel,  115  Mo.  145;  St  Louis  etc.  R.  R, 
Co.  V.  St.  Louis  etc.  Stock  Yards  Co.,  120  Mo.  541;  Benson  v. 
Morrow,  61  Mo.  345. 

When  a  riparian  owner  becomes  the  owner  of  land,  he  acquires, 
as  incident  tliereto,  without  price,  whatever  may  be  added  to  it 
by  gradual  and  imperceptible  accretion;  while,  at  the  same  time, 
he  assumes  the  risk  of  losing  it  all  by  its  being  gradually  washed 
away  by  the  waters  of  the  river,  but  his  line  always  remains  at  the 
water's  edge,  wherever  that  may  be.  His  line  expands  as  the 
waters  recede  and  accretions  form  to  his  land,  and  contracts  as 
the  waters  encroach  upon  and  wash  away  his  land.  The  only 
way  that  plaintiff  could  have  regained  what  land  he  had  lost  by 
its  bein?  wa.«:hed  away,  and  its  situs  submorgod  bv  the  waters 
of  the  ***  river,  was  by  gradual  and  imperceptible  accretion, 
beginning  at  his  line  at  the  water's  edge.  In  this  way,  he  would 
become  the  owner  and  entitled  to  the  possession  of  all  land  ac- 
creted to  his  original  tract,  or  that  portion  of  it  which  had  not 
been  washed  away:  Naylor  v.  Cox,  114  Mo.  232. 

Plaintifl's  line  being  at  the  water's  edge,  he  was  not  entitled  to 
renovor  in  this  artion,  notwithstanding  Ihe  land  began  to  re-form 
within  the  boundaries  of  the  original  survey  of  said  quarter  sec- 
tion at  a  place  where  the  land  was,  at  the  time  of  said  survey, 
uncovered  by  wnter,  and  it  makas  no  difference  that  defendant 
Naylor  may  not  be  the  legal  owner,  or  that  defendant*  may  be 
in  its  wrongful   possession.     Plaintiff  must  recover,  if  at  all. 
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upon  the  strength  of  his  own  title,  and  not  upon  the  weakness 
of  his  adversary's.  We  will  not  undertake  to  say  to  whom  the 
land  in  question  belongs.  It  is  sufficient  to  a  determination  of 
tliis  case  that  plaintif?  has  not  shown  title  thereto,  or  that  he  is 
entitled  to  its  possession. 

Plaintiff  relies  on  Buse  v.  Eussell,  86  Mo.  209,  as  sustaining  his 
contention,  but  an  examination  of  that  case  will  show  that  no 
Buch  question  as  the  one  now  under  consideration  was  involved  in 
that  case.  The  question  there  was  in  regard  to  accretions  to  a 
surveyed  island,  and,  while  it  is  true  that  it  was  said,  "if  the  is- 
land washed  away,  in  whole  or  in  part,  after  it  was  surveyed,  and 
then  re-formed  on  the  same  bed,  plaintiff  is  entitled  to  recover," 
it  was  also  said  that  "what  might  be  the  law  if  the  island  had 
washed  away  wholly,  so  as  to  become  a  part  of  the  navigable  por- 
tion of  the  river,  and  so  remained  for  any  considerable  length 
of  time,  we  are  not  called  upon  to  determine  by  any  of  the  facts 
in  this  case,  nor  do  the  instructions  hypothecate  any  such  state 
of  facts."  Here  the  land  sued  for  was  remade,  and  where  the 
land  was  originally  became  ^^^  a  part  of  the  channel  of  the 
navigable  river,  and  so  remained  for  many  years — the  very  ques- 
iion  with  respect  to  which  it  was  said  in  that  case  that  what 
might  be  the  law  the  court  was  not  called  upon  to  determine. 

The  case  was  tried  in  accordance  with  the  views  herein  ex- 
pressed, the  judgment  was  for  the  right  party,  and  should  be 
affirmed. 

It  is  so  ordered. 

All  concur,  eycept  Brace,  C.  X,  who  dissents. 


WATERS  AS  BOUNDARIES-RIGHT  OF  RIPARIAN  OWNER 
ON  NAVIGABLE  STREAM.— A  grant  by  the  state  to  a  riparian  pro- 
prietor, running  with  a  navigable  stream,  extends  onlv  to  low-water 
mark:  State  v.  Eason,  114  N.  C.  787;  41  Am.  St.  Rep.  811.  This  ques- 
tion is  fully  treated  in  the  extended  note  to  Allen  v.  Weber,  27  Am.  St. 
Rep.  56-63. 

WATERS-ACCRETION— RIGHTS  OP  RIPARIAN  OWNER.— To 
give  a  littoral  proprietor  title  to  land  by  accretion,  the  increase  must 
be  in  such  imperceptible  degrees  that  although  persons  are  able  to  per- 
ceive that,  from  time  to  time,  the  land  has  increased  on  the  water  line, 
they  could  not  perceive  the  progress  of  the  accumulation  at  the  time  it 
was  made:  Saunders  v.  New  York  etc.  R.  R.  Co.,  144  N.  Y.  75;  43  Am, 
St.  Rep.  729,  and  note.  See  the  extended  treatment  of  this  subject  con- 
tained in  the  monographic  note  to  Coulthard  v.  Stevens,  35  Am.  St. 
Rep.  307-313. 

EJECTMENT.— THE  PLAINTIFF  MUST  RECOVER  ON  THE 
STRENGTH  OF  HIS  OWN  TITLE:  Compton  v.  Mathews,  3  La.  128; 
22  Am.  Dec.  167;  and  not  upon  the  weaknoss  of  his  adversary's:  Hunt- 
ington V,  Jewett.  25  Iowa,  249;  95  Am.  Dec.  788,  and  note;  Greve  v. 
Coffin,  14  Minn.  345;  100  Am.  Dec.  229. 
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Stephens  v.  Stephens. 

[129  Missouri,  422.] 
WILLS  —  EXECUTION  —  SIGNATURti.— A  declaration  by  a 
testator  to  certain  persons  that  an  Instrument  Is  his  will,  and  his  re- 
quest to  them  to  attest  it  as  his  will,  is  sufficient  proof  of  Its  due 
execution  as  such,  although  it  is  signed  with  a  mark  between  the 
words  of  his  name,  and  none  of  the  witnesses  saw  him  attach  sucb 
mark  before  they  attested  the  instrument 

Moore  &  Williams,  for  the  appellant. 

Draffen  &  Williams  and  J.  E.  Hazell,  for  the  respondent. 

***  BARCLAY,  J.  This  is  a  proceeding  to  contest  the  al- 
leged will  of  Thomas  Stephens,  deceased.  Plaintiff  is  the  son 
of  Mr.  Stephens.  The  defendants  are  other  children  of  the  de- 
ceased, and  some  grandchildren.  The  will  is  in  favor  of  defend- 
ants, the  plaintiff  receiving  only  a  nominal  legacy  of  five  dollars. 
It  has  been  admitted  to  probate  in  ordinary  form,  in  the  probate 
court  of  the  county. 

The  grounds  of  the  contest  are,  in  substance,  that  the  testator 
was  not  of  sound  mind  at  the  date  of  the  writing,  that  the  latter 
was  obtained  by  undue  influence,  and,  generally,  that  it  is  not  hit 
will. 

At  the  trial,  the  defendants,  as  proponents  of  the  document, 
took  up  the  burden  of  proof.  At  the  close  of  their  testimony, 
the  trial  judge  gave  an  instruction  as  follows:  "The  court  de- 
clares the  law  to  be,  that  the  burden  is  upon  the  defendants  to 
show  that  the  pa]>er  writing  **'  produced  as  the  will  of  Thomas 
Stephens,  deceased,  was  signed  by  him,  or  someone,  by  his  direc- 
tion, in  his  presence;  and,  in  the  absence  of  such  proof,  the  court 
must  find  that  such  paper  is  not  the  last  will  and  testament  of 
said  dccenpcd." 

The  court  thereupon  entered  judgment  declaring  that  the 
paper  was  not  the  will  of  the  deceased.  From  that  judgment 
defendants  appealed,  after  an  unsuccessful  motion  for  new  trial 
and  the  saving  of  proper  exceptions  to  the  rulings  of  which  they 
complain. 

The  decision  of  the  appeal  turns  on  the  sufficiency  of  the  de- 
fendants' te.stimony  to  sustain  the  affirmative  of  the  issue  touch- 
ing the  due  execution  of  the  document. 

The  evidence  tended  to  show  that  the  will  was  not  signed  by 
Thomas  Stephens  himsolf,  but  that  his  name  was  in  the  hand- 
writing of  William  G.  Howard.  The  signature  and  attestation 
are  as  follows: 
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'^Witness  my  hand  and  seal  this  twelfth  day  of  March,  A.  D. 
1888.  his 

"THOMAS    X    STEPHENS. 

mark 

"Attest: 

"William  G.  Howard, 
"C.  C.  D.  Carlos, 
"J.  A.  J.  Howard, 
"J.  T.  Gray." 

The  first  of  these  attesting  witnesses  was  proven  to  have  died 
hefore  the  trial;  the  others  were  called  as  witnesses.  All  testi' 
fied  to  having  attested  the  document  as  the  will  of  Mr.  Stephens, 
in  his  presence.  Their  evidence  also  goes  to  establish  his  sound- 
ness of  mind  when  the  will  was  made. 

On  these  points  plaintiff  now  raises  no  question.  The  only 
present  controversy  is  upon  the  issue  whether  or  not  the  paper 
was  duly  signed  by  the  testator. 

^^^  The  latter  declared  to  several  of  the  witnesses  that  the 
paper  was  his  will^  and  en  the  occasion  when  he  called  them  to- 
gether at  the  office  of  the  first  named,  William  G.  Howard.  The 
will  and  the  name  of  the  testator  are  in  the  handwriting  of  that 
witness.  No  one  testified  to  seeing  Mr.  Stephens  make  his  mark. 
One  witness  testified  that  it  was  his  mark;  and  all  agreed  that  he 
called  them  to  witness  that  the  paper  was  his  will. 

The  statutes  governing  the  subject  are  as  follows: 

"Sec.  8870.  Every  will  shall  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  person,  by  his  direction,  in  his  presence;  and 
shall  be  attested  by  two  or  more  competent  witnesses  subscribing 
their  names  to  the  will  in  the  presence  of  the  testator." 

"Sec.  6570 6.     The  word    Svill'    shall  include  the 

words  'testament'  and  'codicil';  7.  The  words  'written'  and  'in 
writing,'  and  'writing  word  for  word,'  shall  include  printing, 
lithographing,  or  other  mode  of  representing  words  and  letters, 
but,  in  all  cases  where  the  written  signature  of  any  person  is  re- 
quired, the  proper  handwriting  of  such  person,  or  his  mark, 
shall  be  intended." 

The  document  on  its  face  declares  that  the  cross  (behveen  the 
words  "Thomas"  and  "Stephens")  is  "his  mark."  His  act  in 
presenting  the  paper  in  that  condition  to  the  witnesses,  to  be  by 
them  attested  as  his  will,  tended  to  show  an  adoption  or  recogni- 
tion of  that  sign  as  his  mark,  wliich  the  law,  above  quoted,  per- 
mitted him  to  use  in  lieu  of  other  signature.  Such  a  mark  is, 
in  legal  efi!ect,  his  signature  to  the  document,  within  the  meaning 
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of  the  statute  of  wills  (section  8870)  as  construed  by  the  light  of 
section  6570. 

"We  think  the  defendants*  evidence  had  a  fair  tendency  to  prove 
a  sufficient  signing  of  the  document  under  prior  deciadons,  which 
relieve  us  of  the  necessity  ^^"^  of  discussing  the  question  as  an 
original  one:  Cravens  v.  Faulconer  (1859),  28  Mo.  19;  Grimm  v. 
Tittman  (1892),  113  Mo.  56.  See,  also.  In  re  Guilfoyle  (1892), 
96  Cal.  598,  with  note  in  22  L.  R.  A.  370. 

The  learned  trial  judge  was  in  error  in  holding  that  there  was 
an  "absence  of  proof**  that  the  paper  writing  was  signed  by  the 
testator. 

The  judgment  is  reversed  and  the  cause  remanded- 

Brace,  C.  J.,  and  Macfarlane  and  Robinson,  JJ.,  concur. 


WILLS— EXECUTION.— It  is  not  necessary  that  a  testator  should 
have  acknowledged  his  signature  to  a  will,  if  he  produces  a  paper  which 
he  declares  to  be  his  will,  and  asks  the  witnesses  to  sign  it,  and  states 
that  it  is  not  necessary  for  them  to  know  what  is  in  it:  Hobart  v. 
Hobart,  154  111.  610;  45  Am.  St.  Rep.  151,  and  note.  The  will  must  bo 
signed  by  the  testator  before  there  can  be  any  valid  attestation  or  sub- 
scription, but  it  need  not  be  signed  in  the  presence  of  either  witness,  uor 
need  either  actually  see  the  testator's  signature.  It  is  sufficient  that 
the  will  be  produced,  signed  by  the  testator,  and  in  such  a  way  that  the 
signature  may  be  seen  by  the  witnesses,  and  that  he  request  them  to 
witness  it  as  his  will:  Simmons  v.  Leonard,  91  Tenn.  183;  30  Am.  8t. 
Kep.  876,  and  especially  note. 


Kearney  Bank   v.  Froman. 

[129  Missouri,  427.] 

CORrORATIONS->OTICE  TO  OFFICER  AS  NOTICE  TO 
CORPORATION.— Knowledge  which  comes  to  an  officer  of  a  corpo- 
ration through  his  private  transactions,  and  beyond  the  range  of  his 
official  duties,  is  not  notice  to  the  corporation,  although  he  is,  at  the 
time,  the  managing  agent  of  the  corporation. 

CORPORATIONS  — DECLARATIONS  OF  OFFICER  — EVI- 
PENCE.— In  an  action  by  a  Imnk  on  a  note  against  two  parties,  ns 
partnors.  a  dpclaratlon  made  to  a  third  person  by  an  officer  of  the 
bank  having  no  connection  with  Its  active  managomont,  that  he  does 
not  regard  the  defendants  as  partners,  is  Incompetent  as  evidence  to 
Bhow  that  the  knowledge  of  such  officer  Is  notice  to  the  bank  that  the 
defondant*  are  not  partners.  The  admission  of  such  evidence  Is 
prejudicial  and  reversible  error. 

Simrall  ft  Trimble,  for  the  appellant 

Dougherty  ft  Dougherty,  Lincoln  ft  Emerson,  and  TTardwick* 
ft  Hardwicke,  for  the  respondent 
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**®  MACFAELANE,  J.  Action  against  both  defendants  on 
two  promissory  notes,  each  of  which  was  signed  by  S.  C.  Froman 
alone.  Defendants  were  charged  as  partners  doing  business  un- 
der the  firm  name  of  S.  C.  ■***  Froman.  Two  controlKng  issues 
were  made  by  the  pleadings:  1.  Were  defendants  in  fact  part- 
ners; and  2.  If  not,  did  James  H.  Froman  hold  himself  out  to 
plaintiff  as  such  partner? 

Samuel  C.  Froman,  a  son  of  James  H.,  was  engaged  in  buying, 
selling,  and  dealing  in  mules.  The  evidence  tended  to  prove 
that  James  H.  Froman  had  an  interest  in  some  of  the  mulea 
bought  and  sold  by  his  son,  and  that  he  informed  the  officers  of 
the  bank  that  he  was  a  partner.  It  appeared  from  the  evidence 
that  Samuel  C,  from  time  to  time,  borrowed  money  from  plain- 
tiff bank.  For  the  money  so  borrowed,  in  a  number  of  instances, 
notes  signed  by  both  the  defendants  were  given  the  bank.  These 
notes  were  finally  taken  up,  and  a  new  note  for  about  four  thou- 
sand five  hundred  dollars,  signed  by  both  defendants,  was  given 
in  place  of  them.  In  dealing  with  the  bank,  the  notes  were 
generally  signed  by  S.  C.  Froman  alone. 

Samuel  H.  Smith,  a  witness  for  defendant,  was  permitted  to 
testify,  over  the  objection  of  plaintiff,  that  one  Henry  Anderson, 
a  director  of  the  bank,  told  him  "that  Froman  was  Sam's  secur- 
ity for  about  four  thousand  five  hundred  dollars  in  their  bank." 

The  court  instructed  the  jury  that  "such  statement  by  Ander- 
son to  Smith  may  be  considered  by  the  jury,  in  so  far  as  it  bears 
on  the  question  whether  the  bank  had  knowledge  of  the  relation 
that  James  H.  Froman  sustained  to  Samuel  C.  Froman,  as  such 
knowledge,  if  any,  on  the  part  of  the  bank,  may  bear  upon  the 
question,  submitted  in  the  fifth  instruction,  whether  the  bank 
was  led  to  believe,  in  the  manner  stated  in  the  fifth  instruction, 
that  James  H.  Froman  was  a  partner,  and  extended  credit  and 
took  notes  sued  on  upon  the  faith  of  such  partnership." 

The  admission  of  this  evidence  and  giving  this  instruction 
are  the  only  errors  assigned. 

430  fpjjg  evidence  could  have  been  offered  for  no  other  pur- 
pose than  that  of  proving  that  plaintiff  bank  had  knowledge  that 
James  H.  Froman  occupied  the  relation  of  surety  to  his  son  Sam- 
uel C.  Froman  on  the  notes  jointly  agned  by  them,  and  not  that 
of  partner. 

It  was  not  shown  that  the  director,  whose  declaration  was 
proved,  had  any  connection  with  the  active  business  affairs  of  the 
bank  whatever.  In  the  circumstances,  the  evidence  was  clearly 
admissible.     The  knowledge  of  a  mere  director,  having  no  fur- 
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ther  autliority  than  the  position  itself  implies,  cannot  be  imputed 
to  the  corporation.  The  law  is  well  settled  in  this  state  that 
'^knowledge  which  comes  to  an  officer  of  a  corporation,  through 
his  private  transactions,  and  beyond  the  range  of  his  official 
duties,  is  not  notice  to  the  corporation."  This  is  the  rule,  though 
the  officer  obtaining  the  knowledge  was,  at  the  time,  the  man- 
aging agent  of  the  corporation:  Benton  v.  German  American 
Bank,  122  Mo.  339;  Johnston  v.  Shortridge,  93  Mo.  227;  Mer- 
chants' Nat  Bank  v.  Lovitt,  Hi  Mo.  519;  35  Am.  St.  Rep.  770. 

Defendant  insists  that  the  error  was  a  harmless  one,  and  that 
the  judgment  should  not  be  reversed  for  the  admission  of  im- 
proper testimony,  when  the  fact  in  issue  is  established  by  other 
evidence. 

The  rule  invoked  has  application  only  in  cases  in  which  ap- 
pellate courts  weigh  the  evidence,  or  in  law  cases  where  there  is 
no  conffict  in  the  evidence  on  the  particular  issue.  In  case  of  a 
conflict  in  the  evidence,  in  actions  at  law,  the  issues  of  fact  must 
be  determined  by  the  triers  of  the  facts  upon  all  the  evidence, 
and  the  appellate  court  will  not  say  what  weight  may  have  been 
given  any  particular  part  of  it,  or  that  any  portion  of  it  was  with- 
out weight.  It  may  be  true  that  the  preponderance  of  evidence 
appears  to  support  the  theory  that  the  bank  had  knowledge  that, 
in  other  transactions  ^^*  with  it,  James  H.  Froman  was  merely 
a  fiircty  of  his  son,  but  there  was  certainly  substantial  evidence 
tending  to  prove  the  contrary. 

The  evidence  showing  that  a  director  of  the  bank  had  knowl- 
edge of  the  relation  of  these  parties,  in  such  transactions,  may 
have  been  of  convincing  force  to  the  jury  that  he  had  imparted 
his  knowledge  to  the  bank,  or  they  may  have  inferred,  which  the 
instruction  virtually  authorized  them  to  do,  that  his  knowledge 
could  be  taken  as  the  knowledge  of  the  bank.  We  cannot,  there- 
fore, say  that  the  admission  of  the  evidence  was  not  prejudicial. 

Reversed  and  remanded. 

All  concur. 

CORPORATIONS-NOTICE  TO  OFFICER  AS  NOTICE  TO  COR- 
POHATION. — An  ofricer'n  knowleijtfo, derive*!  aean  indiviilual,  and  not 
while  acting  ofliciallv  for  the  corporation,  cannot  op'rate  to  its  pr»>iu- 
dice:  CaBco  Nat.  iiurik  v.  Clark,  139  N.  Y.  307;  36  Am.  Bt.  Rep.  705, 
•nd  note. 

CORIH)R  ATIONS.  — Declarationn  of  the  offlcerp  of  a  corporation  bind 
it  only  when  made  in  the  course  cf  the  pfrforninnre  of  their  atithorixed 
duties),  flo  that  fxich  declarations  constitute  part  of  the  rea  ^'eats: 
Browning  t.  tiinkle,  48  Minn.  544;  31  Aoi.  St.  Rep.  691,  and  note. 
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Landa  V,  HoLCK. 

[129  MlSSOCM,  663.] 

CARRIERS— GARNISHMENT  OF.— Property  In  the  possessloa 
of  a  common  carrier,  awaiting  shipment,  is  subject  to  garnishment 
at  any  time  before  its  transit  has  commenced. 

CARRIERS.— GARNISHMENT  of  property  in  the  possession 
of  a  common  carrier  excuses  failure  to  deliver  according  to  con- 
tract. 

CARRIERS— GARNISHMENT— ESTOPPEL.— A  common  car- 
rier having  adopted  a  certain  place  as  a  station  on  its  line,  and  en- 
tered into  a  contract  of  carriage  therefrom,  is  estopped  to  deny,  in 
garnishment  proceedings,  that  property  delivered  in  its  yard  at  such 
place,  and  awaiting  shipment  by  it,  is  in  its  possession. 

CARRIElliS— INTERSTATE  COMMERCE.— A  statute  permit- 
ting the  garnishment  of  common  carriers  is  not  a  regulation  of  inter- 
state commerce. 

Jackson  &  Montgomery  and  H.  C.  Ward,  for  the  appellant. 

I.  J.  Eingolsky,  for  the  respondent. 

««5  GANTT,  P.  J.  The  plaintiff  resides  in  KansM  City, 
Missouri.  The  defendants  Hoick  &  Co.  live  at  Eagle  Pass,  Texas. 
On  the  29th  of  September,  1892,  plaintiffs  commenced  an  action 
against  defendants  to  recover  six  hundred  dollars,  and  sued  out 
an  attaoliment  in  aid  thereof,  and  caused  the  Missouri,  Kansas 
&  Texas  Eailway  Company  to  be  summoned  as  garnishee  about  (> 
o'clock  P.  M.  of  the  same  day.  At  the  next  term  of  the  court, 
interrogatories  were  duly  propounded  by  plaintiff,  and  the  gar- 
nishee, the  appellant  herein,  made  its  answer: 

"That  at  the  time  of  the  service  of  the  summons  of  garnish- 
ment herein,  it  had  in  its  possession  a  carload  of  lard,  which  had 
been  delivered  to  this  garnishee  by  the  Armour  Packing  Com- 
pany, at  Kansas  City,  Missouri,  consigned  to  C.  Hoick  &  Co., 
at  Eagle  Pass,  Texas,  to  be  transported  by  this  garnishee 
as  a  common  carrier,  and  by  it,  as  such  carrier,  to  be  de- 
livered to  said  consignee  at  said  destination  of  Eagle 
Pass,  in  the  state  of  Texas,  over  and  by  means  and  way  of 
this  garnishee's  railroad,  and  its  connecting  line;  that  at  the 
time  of  the  service  of  summons  herein,  this  garnishee  had  issued 
its  bill  of  lading,  covering  said  lard,  to  said  Armour  Packing 
Company,  consignor  ^^*  thereof,  and  the  said  carload  of  lard 
was  in  the  course  of  transportation  between  said  points  by  this 
garnishee  as  a  common  carrier,  as  aforesaid;  and  this  garnishee 
further  answers  that  it  did  not  at  said  time,  and  has  not  any  time 
eince,  had  in  its  possession  any  other  belonging  to  or  consigned 
to  said  C.  Hoick  &  Co.,  or  to  Hoick  &  Co.,  or  either  of  them." 
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To  this  answer  plaintiff  filed  a  denial,  admitting  that  the  gar- 
nishee had  in  its  possession  the  carload  of  lard  when  served  with 
the  garnishment,  but  denied  that  said  lard  was  in  transit,  and 
averred  that  it  was  held  by  the  garnishee  in  its  yards,  preparatory 
to  shipment  to  defendants  at  Eagle  Pass,  Texas,  and  was  not 
accessible  to  the  sheriff  of  Jackson  county,  Missouri,  and,  there- 
fore, could  not  be  taken  into  his  possession  under  the  writ  of 
attachment. 

The  garnishee  replied  to  this  denial,  and  admitted  tliat,  at 
the  time  of  the  service  of  the  garnishment,  it  had  in  its  possession 
a  carload  of  lard  consigned  to  Hoick  &  Co.;  and  then  set  up  that 
the  lard  was  accessible  to  the  sheriff  of  Jackson  county,  Missouri, 
before  it  left  Kansas  City,  Missouri.  It  then  set  up  that  the 
garnishee  did  not  have  possession  of  the  lard  until  it  reached 
Paola,  Kansas,  that  the  Kansas  City,  Fort  Scott  &  Memphis  Rail- 
way Company,  known  as  the  "Gulf,"  or  "Scott,"  road,  had  pos- 
session of  the  lard  at  the  time  of  the  service  of  the  writ  of  gar- 
nishment upon  it.  That  the  Gulf  road  makes  the  haul  of  all  of 
garnishee's  goods  from  Kansas  City,  Missouri,  to  Paola,  Kansas, 
and  that  the  Gulf  road  owns  and  controls  the  yards  in  which  this 
carioad  of  lard  was  placed  by  the  Armour  Packing  Company. 
It  also  set  up  that  the  lard  was  "in  transit"  when  respondent  was 
garnished. 

At  a  trial  of  these  issues,  made  up  by  the  pleadings  and  the 
motion,  to  dismiss  the  garnishee,  before  **''  the  judge,  without 
a  jury,  there  was  a  finding  for  the  plaintiff,  and,  in  rendering  a 
judgment  as  required  by  the  statutes,  the  court  found  that,  at  the 
time  respondent  was  garnished,  it  had  in  its  possession  a  carload 
of  lard,  the  property  of  defendants,  and  the  court  further  stated 
in  the  judgment  that  it  found,  from  the  evidence,  that  the  car 
containing  said  lard  was  not  in  transit,  and  that  said  lard  was  sub- 
ject to  garnishment. 

Without  material  contradiction,  the  evidence  disclosed  that 
at  12:15  P.  M.,  September  29,  1892,  the  Armour  Packing  Com- 
pany, at  Kansas  City,  Missouri,  turned  over  on  their  packing- 
house track  a  carload  of  lard,  to  a  switching  crew  of  the  Mem- 
phis &  Fort  Scott  railroad,  and  by  this  crew  it  was  hauled  into 
the  yards  of  the  Memphis  road  at  Kansas  City;  that  thereupon 
Mr.  Norton,  the  agent  of  the  garnishee,  at  Kansas  City,  issued  its 
through  bill  of  lading  to  the  Armour  Packing  Company  for  said 
car,  consigning  it  to  Hoick  &  Co.,  Eagle  Pass,  Texas.  That  by 
virtue  of  a  traffic  agreement  between  the  Gulf  and  Memphis 
Kailway  Company,  and  the  Missouri,  Kansas  &  Texas  Railway 
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Company,  the  Gulf  road  hauls  aJl  goods  received  by  the  Missouri, 
Kansas  &  Texas  Eailway  Company  at  Kansas  City,  for  points  on 
the  Missouri,  Kansas  &  Texas  railway,  to  Paola,  Kansas.  That 
the  Missouri,  Kansas  &  Texas  issues  its  through  bills  of  lading 
from  Kansas  City  to  such  points.  That  the  Gulf  issues  no  bilk 
of  lading  for  goods  it  hauls  under  this  agreement  from  Kansas 
City  to  Paola. 

Mr.  Norton  also  stated  that  he  was  served  with  the  writ  of  gar- 
nishment about  6  o'clock  the  evening  of  September  29,  1892, 
and  that  the  evening  trains  pull  out  about  7:15  P.  M;  that 
the  oars,  before  they  leave,  are  in  the  Fort  Scott  yards  in  Kansas 
City,  Jackson  county,  Missouri,  about  a  half  mile  south  of  his 
office.  The  arrangement  of  the  Scott  road  with  appellant  is, 
that  *^^  the  appellant  pays  the  Scott  road  so  much  per  car  for 
hauling  from  Kansas  City,  Missouri,  to  Paola,  Kansas.  The  rea- 
son the  appellant  did  n't  set  out  the  car  of  lard  when  it  was 
garnished  was,  because  the  agent,  Norton,  did  n't  look  for  a  car 
of  lard.  He,  knowing  the  plaintiffs  and  defendants  were  grain- 
men,  only  looked  for  grain.  Mr.  Norton  did  not  know  where  the 
car  of  lard  was  when  appellant  was  garnished,  only  that  it 
was  brought  from  Armour's  and  placed  in  the  yards. 

He  further  states  that  this  particular  car  of  lai'd  left  Kansas 
City  at  8  o'clock  the  night  of  September  29,  1892;  that  it  was 
standing  in  the  yards  from  6,  when  the  defendant  was  garnished, 
to  8  o'clock  that  evening;  that  it  had  not  yet  started  on  its  trip; 
that  the  appellant  gives  bills  of  lading  from  any  outside  point 
into  Kansas  City,  Missouri;  that  the  number  of  car  containing  the 
lard  in  question  was  3020,  and  was  a  car  belonging  to  appellant; 
and  that  he  had  absolute  control  of  this  car  of  lard,  and  could 
have  ordered  it  held  back  if  he  wanted  to;  that  it  was  stopped 
by  him  at  Dennison,  Texas,  and  bonded  by  defendants;  that  ap- 
pellants issue  maps  and  timetables  showing  the  Missouri,  Kan- 
sas &  Texas  Eailway  Company  runs  into  Kansas  City,  Missouri. 

Mr.  McVay,  a  switchman  for  the  Scott  road,  says  that  Armour 
has  a  private  track  running  from  the  packing-house  to  the  Scott 
yards;  that  he  hauled  a  car  of  lard  in  dispute  from  Armour's  at 
12:15  on  September  29,  1895,  and  it  reached  the  yards  sometime 
between  that  time  and  6  o'clock;  that  no  record  is  kept  of  the 
track  the  car  is  on,  and  no  one  knew  where  this  car  of  lard  was 
on  September  29,  1895;  that  it  would  take  an  experienced  man 
two  hours  to  go  over  the  yards  and  find  a  particular  car,  and  that 
it  would  take  an  inexperienced  man  much  longer;  that  the  car 
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•^  was  taken  from  Armour^a  to  the  yards  to  be  made  up  into  a 
train. 

Mr  Messenger,  the  yardmaster,  testified  that  a  car  of  lard  sent 
over  to  the  yards  at  12:15  P.  M.  would  not  be  made  up  into  a 
train  until  about  6  P.  M;  that  as  soon  as  they  got  enough  cars  to 
make  a  train,  say  fourteen  cars,  they  couple  them  together  and 
send  them  into  the  yards,  until  a  schedule  time  for  them  to  be 
pulled  out.  And  then  the  engine  is  attached,  and  at  the  sched- 
ule time  the  train  is  pulled  out. 

The  garnishee  prayed  instructions  as  follows: 

"1.  The  court  declares  the  law  to  be,  that  under  the  pleadings 
and  the  evidence  in  this  case,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  cannot  be  held  as  a  garnishee  in  this  proceeding, 
and  it  must  be  discharged. 

"2.  The  court  declares  the  law  to  be,  that  a  common  carrier  is 
compelled,  by  the  constitution  and  laws  of  the  state  of  ilissouri, 
to  serve  all  persons  impartially,  and  is  compelled  to  receive  mer- 
chandise offered  for  transportation,  and  to  deliver  the  same  to 
the  consignee,  or  his  assignee,  at  the  place  of  destination,  without 
any  notice  as  to  who  is  the  person  entitled  to  receive  such  mer- 
chandise, prior  to  proper  demand  therefor  at  the  place  of  deliv- 
ery, and,  therefore,  it  is  contrary  to  public  policy  that  a  common 
carrier  should  be  charged  as  a  garnishee  on  account  of  property 
delivered  to  it  for  transportation,  and  that  to  attempt  to  so  charge 
a  common  carrier  would  be  violative  of  the  constitution  and  laws 
of  the  state  regulating  the  rights  and  duties  of  common  carriers. 

"3.  The  court  declares  the  law  to  be,  that  if  the  evidence  in 
this  case  establishes  that  the  Missouri,  Kansas  &  Texas  Railway 
Company  did  not  own  or  operate  any  track  or  tracks  in  and  into 
Kansas  City,  Missouri,  or  Kansas  City,  Kansas,  and  that  business 
destined  for  ^'^^  transportation  over  the  said  Missouri,  Kansas 
&  Texas  Railway  was  handled  in  said  cities  above  named,  and 
from  there  to  Paola,  Kansas,  by  the  Kansas  City,  Fort  Scott  & 
Gulf  Railway  Company,  and  was  turned  over  and  delivered  to 
the  said  Missouri,  Kansas  &  Texas  Railway  Company  at  said 
Paola,  Kansas,  and  that  the  said  Missouri,  Kansas  &  Texas  Rail- 
way Company  did  not  have  control  or  authority  over  the  men 
who  were  engaged  in  handling  such  business  prior  to  its  arrival 
in  Paola,  Kansas,  then  said  Missouri,  Kansas  &  Texas  Railway 
Company  cannot  be  held  as  garnishee  on  account  of  any  property 
whifh  may  have  been  in  charge  of  said  Kansas  City,  Fort  Scott 
&  Gulf  Railway  Company,  or  its  employ^^. 

"4.  The  court  also  declares  the  law  to  be,  that  under  the  evi- 
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dence  in  this  case,  the  carload  of  lard  in  question  w^  in  course 
of  transportation  from  the  time  it  was  loaded  upon  the  car  at  the 
Armour  Packing  Company's  warehouse,  and  the  Missouri,  Kan- 
sas &  Texas  Eailway  Company  cannot  be  held  as  garnishee  on 
account  of  said  consignment  of  lard  by  the  Armour  Packing 
Company  to  C.  Hoick  &  Co.,  nor  on  account  of  the  issuance  of  a 
bill  of  lading  by  said  railway  company,  whether  the  summons  in 
garnishment  was  served  before  or  after  said  carload  of  lard  left 
Kansas  City,  Missouri,  or  Kansas  City,  Kansas." 

The  court  refused  all  of  them,  and  the  garnishee  excepted. 
The  plaintiff  did  not  ask  any  instructions. 

1.  An  exceedingly  interesting  brief  has  been  filed  in  behalf 
of  the  appellant,  the  garnishee,  but  it  will  not  be  necessary  for 
us  to  pass  upon  some  of  the  questions  suggested  by  the  argument. 

The  broad  proposition  is  laid  down  that  the  railway  company, 
though  it  admits  it  had  in  its  possession  a  carload  of  lard  in  Jack- 
son county,  Missouri,  belonging  to  the  defendants  in  the  attach- 
ment, at  the  time  ^''^  the  writ  of  garnishment  was  duly  served 
upon  it,  is  not  subject  to  garnishment,  because  this  lard  had  been 
delivered  to  it  for  transportation.  The  argument  in  brief  is, 
that  the  nature  of  the  possession  of  a  carrier  is  such  that,  from 
motives  of  public  policy,  it  should  not  be  held  liable  as  a  gar- 
nishee on  account  of  its  possession  of  property  delivered  to  it  for 
shipment;  that  the  law  imposes  upon  the  carrier  the  duty  of 
transporting  such  goods  as  may  be  tendered  for  that  purpose, 
and  to  subject  it  to  garnishment  must  result  in.  great  inconven- 
ience to  the  carrier,  and  that  it  would  often  be  difficult  for  it  to 
answer  intelligently. 

By  positive  statutory  provisions,  garnishment  of  railroad  and 
other  corporation  carriers  is  permitted:  Eev.  Stats.  1889,  c.  10, 
sec.  SiS,  c.  74.  We  are  unable  to  see  any  good  reason  why  a 
common  carrier  should  not  be  liable  to  garnishment  in  the  same 
manner  as  other  bailees,  unless  the  nature  of  its  contract  is  such 
that  a  judgment  against  it  would  be  no  protection  against  a 
claim  by  its  bailor  or  consignor. 

This  claim  of  exemption  from  garnishment  was  met  by  the 
supreme  judicial  court  of  Massachusetts  in  the  case  of  Adams  v. 
Scott,  104  Mass.  164,  in  these  words:  "But  we  are  of  opinion  that 
such  judgment  would  be  a  sufficient  excuse  to  the  trustee  [gar- 
nishee] for  a  failure  to  deliver  according  to  his  contract.  The 
doctrine  of  the  common  law,  that  a  carrier  is  responsible  for  all 
losses,  except  those  occurring  by  the  act  of  God  or  a  public  enemy, 
has  no  application  to  a  case  like  the  present.     There  has  been  no 
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loss,  but  the  defendant's  property  has  been  sequestrated  by  the 
law,  to  be  applied  to  his  use  and  benefit  Every  man  holds  his 
property  subject  to  be  attached,  and  whenever  property  is  at- 
tached in  a  suit  against  the  owner,  and  taken  into  the  custody 
of  the  law,  it  excuses  the  person  having  possession  of  it  from  per- 
forming his  promise,  express  ®'^*  or  implied,  to  deliver  it  to  the 

owner The  necessary  effect  of  every  trustee  process  is, 

by  diverting  the  property  to  the  payment  of  the  creditor,  to  pre- 
vent the  trustee  from  strictly  performing  his  contract  with  the 
defendant."  In  that  case,  the  garnishee  was  the  Adams  Express 
Company,  and  the  property  attached,  a  money  package. 

Why  should  a  defendant  in  attachment,  whose  property  is 
found  in  the  hands  of  a  carrier,  be  more  favored  than  one  whose 
property  is  seized  in  the  hands  of  a  private  individual  or  corpora- 
tion who  is  not  a  carrier?  The  remedy  is  drastic,  but  it  ia 
often  the  only  means  of  enforcing  the  pajrmcnt  of  a  debt,  and  the 
inconvenience  to  which  the  bailee  is  subjected  is  compensated 
in  proper  allowances  for  his  time  and  counsel  fees.  But  if  not, 
it  cannot  be  allowed  to  outweigh  the  end  in  view,  the  subjection 
of  the  defendant's  property  to  the  payment  of  his  debts.  Va- 
rious decisions  are  cited  by  counsel  for  garnishee,  but  they  do  not 
meet  the  question  at  issue. 

In  Bates  v.  Chicago  etc.  R.  R.  Co.,  60  "Wis.  296,  50  Am.  Rep. 
309,  the  facts  were  undisputed,  and  showed  that  the  goods  were 
not  in  tlie  state  of  Wisconsin  when  the  garnishment  was  served, 
but  were  in  the  state  of  Illinois,  and  the  supreme  court  held  that, 
notwithstanding  the  general  language  of  the  garnishment  act, 
the  property  in  the  hands  of  the  garnishee  or  under  his  control 
must  be  limited  to  the  property  within  that  state.  We  have  no 
such  question  under  consideration  bore.  In  this  case,  tlie  prop- 
erty was  in  the  county  and  state  in  which  the  court  sat  and  in 
which  plaintiff  resided. 

The  court  in  that  case  also  discussed  the  question,  whether  a 
common  carrier  could  be  held  liable  upon  a  garnishee  summons 
for  personal  chattels  in  its  possession  in  actual  transit  at  the 
time  the  summons  was  served,  and  beld  that  it  could  not,  but  ex- 
pressly declined  ®'^'  to  decide  whether  goods  in  a  depot  of  a 
railway  station  in  that  state,  either  before  transit,  or  after,  and 
awaiting  delivery  after  their  arrival  at  the  place  of  delivery,  would 
be  subject  to  garnishee  process.  We  are  relieved  from  deciding 
this  point  also  by  the  finding  of  the  circuit  court  that  this  car 
of  lard  was  not  in  transit  when  the  writ  of  garnishment  wa» 
■erved  upon  defendant,  a  finding  justified  by  the  evidence. 
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Another  case  relied  on  is  Illinois  Cent.  E.  E.  Co.  r.  Cobb,  48 
HI.  402,  in  which  the  court  held  that  when  property  was  in  actual 
transit,  and  had  left  the  county  in  which  the  writ  was  served 
before  it  was  served  on  the  company,  the  company  could  not  be 
held  on  the  garnishment,  but  in  that  case  Breese,  C.  J.,  said: 
**When  the  goods  are  in  the  depot  of  a  railway  company,  in  the 
county  in  which  the  attachment  proceedings  are  instituted,  there 
could,  perhaps,  be  no  objection  to  such  process,  but  on  this  point 
we  express  no  definite  opinion." 

The  facts  of  this  case  do  not  show  a  case  of  actual  transit  at 
the  time  of  the  garnishment.  The  cax  had  simply  been  delivered 
to  defendant  in  its  yards  at  Kansas  City,  and  was  awaiting  ship- 
ment. 

Having  admitted  its  possession  of  the  lard  belonging  to  defend- 
ants at  Kansas  City,  and  the  evidence  all  concurring  that  it  is- 
sued its  bill  of  lading  therefor  from  Kansas  City  to  Eagle  Pass, 
and  that  it  also  constantly  took  consignments  into  Kansas  City, 
and  had  a  traffic  arrangement  with  the  Gulf  by  which  it  was  en- 
abled to  thus  accept  and  forward  all  matter  intrusted  to  it  for 
transportation,  it  cannot  be  heard  to  say  that  it  did  not  have  the 
possession.  Having  adopted  Kansas  City  as  a  station  on  its  Hne, 
and  entered  into  the  contract  of  carriage  therefrom,  it  was  es- 
topped from  denying  its  possession.  For  the  purpose  of  this 
shipment,  and  *''*  under  its  traffic  arrangement  with  the  Gulf, 
that  portion  of  the  Gulf  from  Kansas  City  to  Paola  and  its  yards 
at  Kansas  City  became,  as  to  shippers  over  its  road  and  those 
claiming  under  or  against  them,  a  part  of  the  garnishee's  road: 
Emerson  v.  St.  Louis  etc.  Ey.  Co.,  Ill  Mo.  161.  Accordingly, 
we  find  nothing  which  exempts  the  garnishee  from  the  garnish- 
ment act.  The  right  of  stoppage  in  transitu  does  not  arise  on 
this  record. 

2.  As  to  the  claim  that  our  statute  impinges  upon  the  right 
of  Congress  to  regulate  commerce  between  the  states,  we 
confess  our  inability  to  see  how  this  statute  of  garnishment  can 
be  distorted  into  an  attempt  of  that  kind.  There  is  no  federal 
question  properly  raised  in  this  record. 

The  judgment  is  affirmed. 

Burgess  and  Sherwood,  JJ.,  concur. 


OhiTniBhnient  of  Common  Carriers. 

Oood$  in  Transit.— It  is  well  settled  that  garnishment  does  not  lie 

against  personal  property  in  the  custody  and  possession  of  a  common 

carrier,  though  his  residence  is  within  the  state,  if  the  transit  of  such 

property  has  commenced,  and  it  has  been  carried  outside  of  the  county 
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or  ptateinwhich  the  writ  of  garnishment  is  perved:  Illinois  etc.  R.  R.  Co. 
V.Cobb,  48111.402;  Montrose  Pickle  Co.  v.  Dodsonetc.  Mfg.Co.,  76  Iowa, 
172;  14  Am.  St.  Hep.  213;  Bates  v.  Chicjgo  etc.  Ky.  Co.,  CO  Wis.  296; 
50  Am.  Rep.  369;  Michigan  etc.  R.  R.  Co.  v.  Chicago  etc.  R.  R.  Co., 
1  III.  App.  399;  Western  R.  R.  ▼.  Thornton,  60  Ga.  300.  The  cases 
which  decide  this  point,  however,  expressly  refrain  from  deciding 
wh.'therornot  such  property  is  subject  to  garnishment  beToru  its  transit 
actually  begins,  and  the  decision  reached  is  usually  based  upon  the  rea- 
soning in  Illinois  etc.  R.  R.  Co.  v.  Cobb,  48  111.  402,  403,  which  is  as  fol- 
lows: "The  question  is,  Can  a  railway  company  be  held  liable  to  judg- 
ment on  the  process  of  garnishment,  merely  on  the  ground  that  it  may 
have  had  property  in  transitu  on  its  route,  consigned  to  one  who  may 
be  a  debtor  at  the  time  of  issding  and  serving  the  writs.  No  case  has 
been  cited  by  the  appellees  in  wliich  such  a  proceeding  has  been  sus- 
tained, and,  in  the  absence  of  precedent,  we  should  be  strongly  inclined 
to  hold  thecompanies  werenot  so  liable;  certainly  not  out  oi  the  county 
where  the  property  delivered  to  them  for  transportation  is  situate. 
Any  other  rule  would  make  railway  companies  collecting  a. ents  of  cred- 
itors, atid  that,  too,  at  the  risk  of  these  companies.  They  are  common 
carriers  of  all  kinds  of  manufactured  and  aj^rioultural  products,  having 
a  lien  upon  the  articles  delivered  for  the  freightage.  They  are  obliged, 
under  ordinary  circumstances,  to  carry  all  that  shall  be  delivered  to 
them,  and  they  discharge  tlieirduty  by  carrying  and  delivering  accord- 
ing to  contract.  It  is  not  their  business,  nor  is  it  their  interest,  to  know 
to  whom  the  vari-nis  articles  belong,  nor  should  it  be  required  of  them 
that  conflicting  claims  to  the  property  intrusted  to  them  should  be  ad- 
justed through  controversies,  the  burden,  the  annoyance,  and  the  ex- 
jiense  of  which  they  must  bear.  When  the  goods  are  in  the  depot  of 
the  railway  company,  in  the  county  in  which  the  attachment  proc;ed- 
ings  are  instituted,  there  could,  perhaps,  be  no  objection  to  such  pro- 
cess, but  on  this  point  we  express  no  definite  opinion.  When  the  prop- 
erty has  left  the  county,  and  is  in  transit  to  a  distant  point,  though  on 
the  same  line  of  railway,  it  would  be  unreasonable  to  subject  the  com- 
pany to  the  costs,  vexation,  and  trouble  of  such  a  process,  merely 
because  it  had  received  to  be  carried  that  which  the  law  compelled 
them  to  receive  and  carry."  This  doctrine  was  controverted  in  Adams 
V.  Scott,  104  Mass.  164,  where  it  was  decided  that  personal  property  in 
the  cu8to<lyof  a  common  carrier  was  subject  to  garnishment  during  the 
course  of  its  transportation  wherever  found.  The  court  saiii :  "There 
is  no  reason  why  a  common  carrier  should  not  thus  be  liable  to  the 
trustee  process^in  the  same  manner  as  other  bailees,  unless  the  nature 
of  his  contract  is  such  that  a  judgment  charging  him  as  trustee  would 
not  protect  him  against  a  claim  of  the  defendant  for  a  nondelivery  of  the 
^oods  at  their  place  of  destination.  But  we  are  of  opinion  that  such 
ludgment  would  be  a  sulKcient  excuse  to  the  trustee  for  a  failure  to  de- 
liver according  to  his  contract."  In  Western  R.  R.  v.  Thornton,  GO  Ga. 
800,  it  was  lield  that  the  baggage  of  a  railway  passenger,  accompanying 
him  on  his  journey  from  one  place  to  another,  was  not  subject  to  gar- 
nishment under  a  writ  issued  outside  the  county  where  the  baggage  wai 
found. 

In  Pennsylvania  R.  R.  Co.  v.  People,  31  Ohio  St.  637,  it  was  deter- 
mined that  a  railroad  company,  incorporated  under  the  laws  of  one 
state,  operating  a  railroad  in  another  state  under  its  laws,  is  subject  to 
tfie  process  of  garnishment  in  the  latter  state.  In  this  case,  no  ques- 
tion was  made  alx)ut  the  possession,  by  the  carrier,  of  goods  present  in 
the  latter  state.  It  sought  to  maintain  its  position  on  the  basis,  that, 
Wing  a  foreign  corporation,  it  was  not  subject  to  garnJHhment.  In 
■uch  case,  the  propi'rty  is  susceptible  of  seizure  if  present,  but  it  can- 
rot  lie  seized  if  it  is  not  within  the  jurisdiction  of  the  court  issuing 
the  writ  of  garnishment,  and  distinct  parcels  of  goods  coming  into  the 
hands  of  the  gamiHh«»e  after  the  service  of  the  writ  are  not  bound  by 
it:  PttunsylTania  K.  it.  Co.  t.  Pennock,  51  Pa.  St.  244.     A  carrier  who 
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receivea  goods  under  a  contract  to  forward  them  to  the  consignee,  and 
while  they  are  in  transit,  cannot  hold  them  to  answer  an  attachment 
as  garnishee  at  the  suit  of  a  creditor  of  the  shipper,  previously  served 
upon  him,  nor  is  he  liable  in  respect  to  them  upon  the  attachment: 
Bingham  v.  Lamping,  26  Pa.  St.  340;  67  Am.  Dec.  418.  Nor  can  he  be 
charged  as  garnishee  of  him  to  whom  he  has  contracted  to  deliver 
them:  Clark  v.  Brewer,  6  Gray,  320;  Towle  v.  Wilder,  57  Vt.  622. 
A  railroad  company,  after  the  termination  of  the  transportation  of 
property,  and  while  it  is  holding  it  as  a  warehouseman  onl^,  is  liable 
to  garnishment  in  respect  to  such  property;  and  sach  garnishment  is 
a  sufficient  excuse  for  not  delivering  the  property  to  the  shipper  or  the 
consignee:  Cooley  v.  Minnesota  etc.  Ky.  Co.,  53  Minn.  327;  39  Am.  St. 
Kep.  608.  A  railway  company  is  not  liable  as  garnishee,  if,  at  the  time 
of  being  garnished,  it  disclosed,  by  its  agent,  that  as  a  common  carrier, 
it  had  in  its  possession  goods  consigned  to  the  principal  defendant,  but 
did  not  know  whether  they  belonged  to  such  defendant,  and  had  no 

Eersonal  knowledge  of  his  business  or  other  consignments:  Walker  v. 
•otroit  etc.  R.  R.  Co.,  49  Mich.  446.  The  right  of  stoppage  in  transitu 
is  not  impaired  or  extinguished  by  service  of  process  of  garnishment 
upon  the  carrier:  Chicago  etc  B.  R.  Co.  v.  Fainter,  15  Neb.  394. 
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LoEBEB  V,  Butte  General  Electric  Company. 

[16  Montana,  L] 

streets— to WNSITE  ACT.— The  original  claimant  of  a  lot  in 
a  townsite,  enU?red  according  to  the  federal  and  territorial  laws  relating 
tlieretu,  is  not  the  owner  in  fee  of  the  titreet  or  alley  upon  which  his  lot 
abuts. 

ELECTRIC  LIGHT  COMPANIES— SERVITUDE.— A  pole  used 
for  electric  light  purpose*^  is  within  an  urban  servitude,  where  it  appears 
that  the  pole  in  question  is  intended  to  serve  public  interests. 

ELECTRIC  LIGHT  COMPANIES— ERECTION  OF  POLES  IN 
STREET. — If  an  electric  light  c:)mpany,  under  a  contract  with  a  city  to 
liglit  its  Btreets  and  public  buildings,  finds  it  necessary,  by  reason  of  the 
existence  of  telephone  poles,  and  ordinances  requiring  it  to  ei-ect  new 
f>oles  throughout  the  city,  to  erect  one  of  its  poles  at  the  corner  of  an 
alley  at  the  rear  of  plaintiff's  premises,  it  will  not  be  enjoined  from  so 
doing,  where  it  does  not  seriously  interfere  with  access  to  such  property, 
or  with  the  air  or  light  to  it.  ^uch  a  use  of  the  streets  is  not  unreason- 
able, and  does  not  substantially  interfere  with  any  right  of  the  plaintiff. 

Injunction.  The  plaintiff  was  the  owner  of  lots  13  and  14  in 
block  38  in  the  city  of  Butte.  These  lots  abutted  upon  Broad- 
way street,  and  an  alley  running  through  said  block.  The  plain- 
tiff had  a  saloon  building  on  one  of  these  lota,  called  the  Cal- 
ifornia Brewery,  with  a  rear  entrance  from  the  alley.  The  de- 
fendant was  under  a  contract  with  the  city  to  light  the  streets 
and  public  buildings  of  the  city,  and  erected  an  electric  light 
pole  in  the  roar  of  the  saloon  about  a  half  foot  east  of  the  line  of 
the  lota  owned  by  the  plaintiff,  and  about  an  equal  distance  south 
of  the  line  of  Broadway.  Its  position  was  about  in  the  middle  of 
a  sidewalk,  three  feet  wide,  in  the  alley;  the  rftar  entrance  to 
plain"tiff's  property  being  about  twenty  foet  distant  from  the  pole. 
The  side  entrances  were  thirty  and  sixty  foet  distant.     The  alley 

{4»> 
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was  sixteen  feet  wide.  Directly  opposite  the  rear  of  plaintiff's 
premises  stood  the  city  hall,  a  three-story  hrick  building,  with  an 
areaway  from  the  basement  thereof  projecting  into  the  alley. 
The  areaway  connected  with  the  city  hall  preyented  the  pole  from 
being  placed  on  the  opposite  side  of  the  alley  from  the  plaintiff's 
property.  The  city  ordinances  of  Butte  prevented  the  defend- 
ant from  erecting  poles  on  the  south  side  of  Broadway,  because 
the  telephone  poles  were  on  that  side,  and  only  one  line  of  poles 
was  permitted  on  each  side  of  a  street.  The  pole  was  necessary 
where  it  was,  in  order  to  light  the  streets,  and  to  relieve  the  main 
street  of  too  many  wires.  The  pole  could  not  be  placed  further 
■down  in  the  alley,  because  wires  from  across  the  street  would 
strike  the  city  hall,  and  become  dangerous,  and  because  such  a 
position  would  bring  the  poles  closer  together  than  ninety  feet, 
which  was  prohibited  by  ordinance.  During  the  process  of  the 
construction  and  erection  of  the  pole  the  plaintiff  enjoined  the 
■defendant  from  further  proceedings,  and  the  injunction  was  made 
permanent.  The  defendant  said  that  the  pole  would  have  been 
€unk  six  feet  in  the  ground  but  for  the  injunction,  and,  if  it 
had  been  placed  as  contemplated,  it  would  not  have  touched  the 
plaintiff's  building. 

Forbis  &  Forbis,  for  the  appellant. 

**  HUNT,  J.  By  the  admission  of  plaintiff,  lots  13  and  14 
were  included  in  the  townsite  of  Butte  originally  filed  in  the 
office  of  the  county  clerk  and  recorder  of  Deer  Lodge  county. 
Montana.  It  was  also  admitted  that  the  townsite  was  entered 
for  patent,  and  patented  to  the  probate  judge  of  Deer  Lodge 
•county,  Montana,  in  1877,  under  provision  of  the  act  of  Congress 
entitled,  "An  act  for  the  relief  of  the  inhabitants  of  cities  and 
towns  upon  the  public  lands,"  approved  March  2,  1867,  and  the 
acts  of  the  legislative  assembly  of  the  territory  of  Montana,  Jan- 
uary 12,  1872,  and  July  22,  1879.  It  was  further  admitted  that 
the  townsite  was  surveyed,  and  that  the  alley  in  question  in  this 
action,  and  lying  east  of  the  lots  upon  which  were  situated  plain- 
tiff's buildings,  was  embraced  and  included  in  the  original  plat 
of  the  townsite,  and  that  the  said  alley  has  always  been  used  as  a 
public  alley,  and  that  the  plaintiff  derived  title  of  the  lots  through 
the  probate  judge  under  the  patent  of  said  townsite,  and  accord- 
ing to  the  plat  thereof.  The  fee  in  the  alley  was  therefore  orig- 
inally in  the  United  States.  The  United  States  granted  it  to  the 
truftee  of  the  townsite.  The  trustee  was  required  by  law  to  see 
that  a  survey  of  the  plat  was  made  and  filed  in  the  proper  office, 
«howing  the  blocks,  lots,  streets,  and  alleys.     The  streets  and 
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alleys  therefore  became  dedicated  to  the  public  use  before  the 
conveyance  •  of  the  lots  to  plaintiff  or  his  predecessors:  Herehfield 
T.  Rocky  Mountain  etc.  Teleph.  Co.,  12  Mont.  102. 

The  plaintiff,  therefore,  is  not  the  o^-ner  in  fee  of  the  alley 
in  which  the  defendant  erected  its  poles.  Nor  can  he  complain 
in  this  action,  if  the  city  of  Butte  had  the  power  to  permit  the 
defendant  to  erect  electric  light  poles  wherewith  to  light  the  city, 
unless,  by  erecting  such  poles,  an  additional  or  unusual  servitude 
was  imposed  upon  the  easement  granted  by  the  city.  But  we 
think  that  a  pole  used  for  electric  light  purposes  is  within  an 
urban  servitude,  where  it  appears  that  the  pole  in  question  is  in- 
tended to  serve  public  interests:  Randolph  on  Eminent  Domain, 
sec.  401;  Keasbey  on  Electric  Wires,  sec.  91;  McConnick  v.  Dis- 
trict of  Columbia,  4  Mackey,  396;  54  Am.  Rep.  284. 

In  considering  the  use  of  streets  where  electric  railroad  pole» 
are  erected — and  a  use  for  electric  light  poles  should  be  similarly 
regarded — the  courts  sustain,  generally,  the  principle  recognized 
in  Hcrshfield  v.  Rocky  Mountain  etc.  Teleph.  Co.,  12  Mont.  102, 
that  "any  use  of  a  street  which  is  limited  to  an  exercise  of  the 
right  of  public  passage,  and  which  is  confined  to  the  mere  use  of 
the  public  easement,  whether  it  be  by  old  methods  or  new,  and 
which  does  not  tend  in  any  substantial  respect  to  destroy  the 
street  as  a  means  of  free  passage,  common  to  all  the  people,  is 
perfectly  legitimate."  By  such  uses,  the  rights  of  the  abutting 
owners  are  not  invaded.  It  is  simply  a  user  of  a  right  already 
vested  in  the  public:  Ilalsey  v.  Rapid  Transit  etc.  Ry.  Co.,  47 
N.  J.  Eq.  380;  Gay  v.  Telegraph  Co.,  12  Mo.  App.  485. 

We  fail  to  see  how  a  pole  twelve  or  fifteen  inches  in  diameter, 
twenty  feet  distant  from  the  doon^iay,  can  impede  free  ingress  to 
the  rear  entrance  of  plaintiff's  beer  hall. 

The  power  to  light  the  streets  of  the  city  of  Butte  has  been 
delegated  to  the  municipality  by  the  legislature:  Comp.  Stati*. 
674.  By  ordinance  of  the  city  council,  the  defendant  was 
authorized  to  erect  poles  throughout  the  city,  and  on  one  side  of 
the  street  only.  Under  the  authority  and  pennission  of  the  city, 
the  defendant,  therefore,  properly  erected,  ''  or  was  about  to 
erect,  the  particular  pole  complained  of,  in  the  alley  in  the  rear 
of  plaintiff's  lots. 

The  testimony  establishes  the  fact  that  there  is  no  serious  in- 
terference with  the  air  or  light  to  plaintiff's  property,  or  access 
thereto.  The  use  of  the  street  for  the  contemplated  purpose  is 
in  nowise  repugnant  to  the  general  use  to  which  streets  of  citie* 
may  be  appropriately  put  in  yielding  to  the  necessities  for  the  con- 
renience  and  comfort  of  the  inhabitants  thereof:  Tuttle  t.  Brush 
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etc.  Illuminating  Co.,  50  N".  Y.  Super.  Ct.  464;  Hershfield  v. 
Rocky  Mountain  etc.  Teleph.  Co.,  12  Mont.  102. 

The  pole  was  being  erected  at  the  most  convenient  and  suit- 
able place.  It  was  necessary  to  the  successful  conduct  of  the 
defendant's  business  in  lighting  the  streets  of  the  city.  Consid- 
ering all  these  facts,  the  plaintiff  cannot  complain:  Johnson  v. 
Thompson-Houston  Electric  Co.,  7  N.  Y.  Supp.  716;  Keasbey 
on  Electric  Wires,  sec.  89;  Electric  Construction  Co.  v.  Heffer- 
nan,  12  N.  Y.  Supp.  336;  Lewis  on  Eminent  Domain,  sec.  130. 

From  all  the  evidence,  and  the  pleadings,  and  the  principles 
of  law  applicable  thereto,  we  are  of  opinion  that  there  was  no 
unreasonable  use  of  the  streets  by  the  city,  and  no  substantial 
interference  with  any  of  the  rights  of  plaintiff.  A  court  of 
equity  will  not,  therefore,  interfere. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  direction  to  dissolve  the  injunction  heretofore 
granted. 

De  Witt,  J.,  concurs. 


ELECTRIC  LIGHT  POLES  — INJUNCTION  — TOWNSITE.  — The 
legislature  has  no  power  to  permit  the  erection  of  poles  for  electric 
lighting  wires  without  providing  compensation  to  the  owners  of  prem- 
ises in  front  of  which  the  poles  are  to  be  placed,  where  the  erection  of 
such  poles  impairs  the  use  of  light,  air,  and  free  access;  but  whether 
there  is  a  substantial  impairment  of  the  use  of  the  easement  in  front 
of  the  premises  is  a  question  of  fact:  Tiffany  v.  United  States  Illum- 
inating Co.,  67  How.  Pr.  73.  The  erection  and  maintenance  of  tele- 
phone poles  in  streets  may  be  restrained  by  injunction:  See  mono- 
graphic notes  to  Central  Union  Tel.  Co.  v.  Falley,  10  Am.  St.  Rep.  131, 
on  the  law  of  the  telephone,  and  Chesapeake  etc.  Tel.  Co.  v.  Mackenzie, 
28  Am.  St.  Rep.  233,  on  telegraph  and  telephone  poles  and  wires  in 
streets  and  highways  and  across  private  property:  Contra,  Julia  Build- 
ing Asan.  v.  Bell  Teleph.  Co.,  88  Mo.  258  j  57  Am.  Rep.  398.  But  lamp- 
posts, erected  on  the  streets  of  a  city  whose  necessities  might  require 
its  streets  to  be  lighted  with  oil,  gas,  or  electric  lights,  do  not  constitute 
such  an  obstruction  or  impediment  to  the  free  use  of  the  street  as  to 
demand  their  removal:  Julia  Building  Assn.  v.  Bell  Teleph.  Co.,  88 
Mo.  258;  57  Am.  Rep.  39S.  Though  not  expressly  so  stated,  we  under- 
stand that  the  owner  of  an  adjacent  lot,  under  the  townsite  decisions 
cited  below,  has  simply  an  easement  in  the  street  or  alley  upon  which 
it  is  located,  and  is  not  the  owner  of  the  fee  therein:  Aahby  v.  Hall, 
119  U.  S.  526;  Pueblo  v.  Budd.  19  Col.  588. 
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Anaconda  Mining  Company  v.  Sailb. 

[18  Montana,  8.] 

JUDGMENT,  VACATING  FOR  EXCUSABLE  NEGLIGENCE. 
It  is  proper  to  open  a  default  against  a  deiendant,  upon  the  ground  of 
his  excusable  negligence,  where  hiH  attorney  was  informed  by  the  clerk 
that  no  business  would  ba  transacted  by  the  court  until  after  a  certain 
date,  and,  relying  upon  this  statement,  he  did  not  appear  until  such 
date,  when  he  found  that  his  pending  demurrer  had  been  overruled. 

JUDGMENT  BY  DEFAULT,  VACATING— TERMS— STATUTE 
OF  LIMITATIONS. — In  opening  a  default  against  a  delendiint  upon  the 
pround  of  his  excusable  neglijrence,  the  court  commits  no  error  in  refus- 
ing to  impose  any  terms  interfering  with  his  right  to  interpose  the  de- 
fense of  the  statute  of  limitations. 

THE  STATUTE  OF  LIMITATIONS  is  an  honorable  defense, 
and  one  to  which  all  men  are  entitled  as  of  right. 

JUDGMENT    BY   DEFAULT,  VAi BATING— NEGLIGENCE.— 
It  is  not  negligent,  within  the  meaning  of  the  law  as  to  defaults,  for  a  , 
defendant's  attorney  not  to  withdraw  a  frivolous  demurrer,  and  file  an  | 
answer,  before  the  demurrer  has  been  disposed  of  in  the  ordinary  course  ; 
of  practice.  1 

Ejectment  There  was  a  judgment  by  default  against  the  de- 
fendant, Saile.  He  had  pending,  on  September  30,  1892,  a  de- 
murrer to  the  plaintiffs  complaint.  His  attorney,  on  that  date, 
waa  informed  by  the  clerk,  that  no  business  would  be  transacted 
by  the  court  until  after  the  general  election,  to  be  held  in  the 
following  November.  On  October  8,  1892,  the  demurrer  was 
overruled,  and  the  defendant  was  granted  ten  days  to  answer. 
No  answer  was  filed.  Default  was  entered  on  October  20th,  and 
judgment  was  rendered  for  the  plaintiff  on  November  26th. 
The  defendant's  attorney,  relying  upon  the  information  given 
him  by  the  clerk,  did  not  appear  until  after  the  default,  when  he 
moved  to  set  it  and  the  judgment  aside,  on  the  ground  of  mis- 
take, 8ur})ri8e,  and  excusable  neglect  This  motion  was  sup- 
ported by  the  affidavit  of  the  defendant's  attorney,  setting  forth 
the  statements  of  the  clerk.  An  answer  was  also  tendered  with 
the  motion,  denying  the  allegations  of  the  complaint,  and  plead- 
ing the  statute  of  limitations.  The  motion  was  resisted  by  the 
clerk's  affidavit,  in  whioh  he  admitted  that  he  had  stated  to  the 
attorney  that  there  would  be  no  business  in  the  court  until  after 
November  14th.  He  said  that  he  did  not  state  that  there  would 
be  no  motions  or  demurrers  until  after  November  14th,  and  did 
not  intend,  or  suppose,  that  he  was  conveying  the  idea  to  the  at- 
torney that  no  demurrers  would  be  heard.  The  plaintiff  re- 
quested the  court,  if  the  default  were  opened,  to  impose  ao  a  con- 
dition, that  the  defendant  should  not  be  allowed  to  plead  the 
statute  of  limitations.  The  court  refiused  to  impose  this  condi- 
tion, and  opened  the  default,  generally,  upon  payment  of  costA. 
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George  B.  Winston,  M.  Kirkpatrick,  and  W.  W.  Diion,  for  the 
appellant. 
F.  Adkinson  and  Brazelton  &  Scliamikow,  for  the  respofndent. 

**  DE  WITT,  J.  We  are  of  opinion  that  the  district  court 
did  not  err  in  holding  that  the  negligence  of  defendant  was  ex- 
cusable. The  defendant  alleges — and  it  is  not  denied — ^that  the 
clerk  told  him  on  September  30th  that  there  would  be  no  business^ 
transacted  by  the  court  until  November  14th.  Hearing  a  de- 
murrer was  business  of  the  court.  The  clerk  modified  his  state- 
ment by  saying,  further,  in  his  affidavit,  that  he  did  not  intend 
to  convey  the  idea  that  no  demurrers  would  be  heard.  But  the 
fact  is,  that  he  said  that  no  business  would  be  done,  and  the  idea 
certainly  was  conveyed  to  Mr.  Adkinson  that  hearing  demurrers 
was  a  part  of  the  business  which  would  not  be  transacted  until 
after  November  14th.  Long  prior  to  November  14th  the  demur- 
rer was  heard  and  overruled,  and  defendant's  default  entered. 
We  think  Adkinson  was  excusable  in  relying  upon  the  informa- 
tion which  the  clerk  gave  him.  The  clerk  was  the  ministerial 
ofiicer  of  the  court.  We  think  that  an  attorney  had  perfect  right 
to  rely  upon  the  statement  of  such  a  court  officer  that  no  business 
would  be  done  until  a  certain  time.  It  is  not  as  if  this  informa- 
tion came  from  a  sheriff,  or  a  bailiff,  or  some  attendant  upon 
the  court.  The  clerk  had  the  records  of  the  court,  and  knew  its 
business.  It  is  not,  as  suggested  by  appellant,  as  if  the  clerk  had 
told  an  attorney  that  the  court  would  take  a  certain  action  in  a 
case,  that  he  would  overrule  or  sustain  a  demurrer,  or  do  some 
other  judicial  act.  Perhaps  an  attorney  would  not  be  excused 
in  relying  upon  the  statement  of  the  clerk  as  to  some  judicial  act 
which  the  court  was  to  do,  but  he  certainly  was  justified  in  rely- 
ing upon  the  statement  of  the  clerk  simply  that  no  business  was 
to  be  transacted  by  the  court.  We  do  not  think  that  an  attorney 
could  ordinarily  be  expected  to  go  further,  and  inquire  of  the 
judge  as  to  such  a  matter,  which  was  surely  reasonably  within 
the  knowledge  of  the  clerk. 

**  This  case  is  readily  distinguishable  from  Helena  v.  Brule, 
15  Mont.  429.  In  that  case,  the  attorney  had  no  apology  what- 
ever for  his  negligence.  He  simply  stated  that  he  was  not  ad- 
vised as  to  the  ruling  upon  his  demurrer.  It  did  not  appear  that 
it  was  an3'one's  duty  to  advise  him. 

It  has  been  suggested  in  this  case  that  defendant's  attorney 
was  inexcusably  negligent,  in  that  on  the  30th  of  September  he 
did  not  withdraw  his  demurrer,  and  file  an  answer,  for  the  reason 
that  it  appears  there  was  no  merit  to  his  demurrer.     It  is  prob- 
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ably  true  that  the  demurrer  was  not  well  taken,  for,  if  it  had  been, 
defendant  would  doubtless  have  appealed  from  the  judgment 
entered  after  overruling  his  demurrer.  But  we  cannot  say  that 
it  was  negligence  not  to  withdraw  the  demurrer,  and  file  an  an- 
swer, on  September  30th.  It  certainly  is  a  practice  not  to  be 
commended  to  file  frivolous  demurrers,  but  no  penalty  heretofore 
has  ever  been  imposed  by  statute  or  by  practice  upon  such  action. 
We  cannot  say  that,  in  consideration  of  the  law  and  practice  ia 
that  respect,  it  was  negligence  not  to  withdraw  an  unmeritoriou* 
demurrer,  as  long  as  the  party  had  the  right,  under  the  law,  to 
file  it,  and  have  it  remain  on  record  until  disposed  of  by  an  order 
of  the  court,  in  the  ordinary  course  of  practice. 

Again,  it  is  urged  that  the  court  erred  in  opening  the  default 
without  imposing  the  terms  that  the  defendant  should  not  be 
allowed  to  plead  the  statute  of  limitations.  It  is  argued 
by  appellant  that,  as  the  defendant  is  asking  to  be  relieved 
from  his  own  negligence,  he  should  not  be  allowed 
to  hold  plaintiff  to  the  lesults  of  its  negligence  by  virtue 
of  its  not  commencing  its  action  within  the  period  of  the  statute 
of  limitations.  But  defendant's  negligence,  we  have  determined,' 
was  excusable,  while  as  to  whether  the  plaintiff's  negligence  in 
letting  the  statute  of  limitations  run  was  excusable  is  not  a  ques- 
tion. 

The  statute  of  limitations  is  a  defense  to  which  all  men  are 
entitled  as  a  right.  The  views  of  courts,  since  statutes  of  limita- 
tion were  first  considered,  have  changed.  Originally,  it  **  wai* 
regarded  ea  a  statute  of  repose,  and  not  one  of  presumption. 
This  view  changed,  and  the  statute  was  regarded  as  one  of  pre- 
sumption, and  not  of  repose.  The  vie^vs  changed  again;  the  mod- 
em doctrine  is,  that  it  is  a  statute  of  repose:  3  Parsons  on  Con- 
tracts, c.  6.  We  quote  from  that  chapter  as  follows:  "And  at 
length,  through  a  scries  of  decisions,  going  to  show  that  the  stat- 
ute is  intended  for  the  relief  and  quiet  of  defendants,  the  law 
reached  the  conclusion  justly  and  forcibly  expre.sised  by  Mr.  Jus- 
tice Story  in  the  c^^e  to  which  we  have  before  referred.  He  says: 
T  consider  the  ptntutc  of  limitations  a  highly  beneficial  statute, 
and  entitled,  as  such,  to  receive,  if  not  a  liberal,  at  least  a  reason- 
able, construction,  in  furtherance  of  its  manifest  object.  It  is 
a  statute  of  repose,  the  object  of  which  is  to  suppress  fraudulent 
and  stale  claims  from  springing  up  at  groat  distances  of  time, 
and  surprising  the  parties  or  their  representatives,  when  all  the 
proper  vouchers  and  evidence  are  loert,  or  the  facta  have  become 
obscure  from  the  lapse  of  time,  or  the  defective  memory  or  denth 
or  removal  of  witnesses.     The  defense,  therefore,  which  it  puts 
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forth,  is  an  honorable  defense,  which  does  not  seek  to  avoid  the 
payment  of  just  claims  or  demands,  admitted  now  to  he  due, 
but  which  encounters,  in  the  only  practicable  manner,  such  as 
are  ancient  and  unacknowledged,  and  whatever  may  have  been 
their  original  validity,  such  as  are  now  beyond  the  power  of  the 
party  to  meet  witih  all  the  proper  vouchers  and  evidence  to  repel 
them.  The  natural  presumption  certainly  is,  that  claims  which 
have  been  long  neglected  are  unfounded,  or,  at  least,  are  no- 
longer  subsisting  demands.  And  this  presumption  the  statute 
has  erected  into  a  positive  bar.  There  is  wisdom  and  policy  in  it» 
as  it  quickens  the  diligence  of  creditors,  and  guards  innocent  per- 
sons from  being  betrayed  by  their  ignorance  or  their  overconii- 
dence  in  regard  to  transactions  which  have  become  dim  by  age. 
Yet  I  well  remember  the  time  when  courts  of  law  exercised  what 
T  cannot  but  deem  a  most  unseemly  anxiety  to  suppress  the  de- 
fense; and  when,  to  the  reproach  of  the  law,  almost  every  effort 
of  ingenuity  was  exhausted  *"*  to  catch  up  loose  and  inadvertent 
phrases  from  the  careless  lips  of  the  supposed  debtor,  to  construe 
them  into  admission  of  the  debt.  Happily,  that  period  has  passed 
away;  and  judges  now  confine  themselves  to  the  more  appropri- 
ate duty  of  construing  the  statute,  rather  than  devising  means 
to  evade  its  operation,'  "  The  respondent  also  cites  the  following 
cases,  which  are  in  point:  Freeman  on  Judgments,  4th  ed.,  sec, 
108,  citing  Ellinger's  Appeal,  114  Pa.  St.  505;  IVIitchell  v.  Camp- 
bell, 14  Or.  454;  Herman  v.  Rinker,  106  Pa.  St.  121;  Sossong  v. 
Rosar,  112  Pa.  St.  197;  Gourlay  v.  Ilutton,  10  Wend.  595. 

We  are,  therefore,  of  opinion  that  the  district  court  exercised 
a  proper  discretion  in  opening  this  default,  and,  it  so  being  deter- 
mined that  the  negligence  of  defendant  was  excusable,  he  had  the 
right  to  interpose  the  defense  of  the  statute  of  limitations,  and 
the  court  did  not  err  in  refusing  to  impose  the  terms  that  he  be 
not  allowed  to  plead  that  defense. 

The  judgment  is  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


JUDGMENTS  BY  DEFAULT,  VACATION  OF.— A  motion  for  set 
ting  aside  a  judgment  by  default,  and  granting  a  new  trial,  upon  th» 
ground  of  surprise  or  accident,  must  show  the  exercise  of  ordinary  dili- 
gence to  ascertain  the  facts  by  which  it  is  claimed  the  party  was  sur- 
prised or  prevented  from  presenting  his  case:  Note  to  Williams  v. 
Wescott,  14  Am.  St,  Rep.  296.  If  a  party  and  his  attorney  are  in  court 
until  informed  by  the  judge  that  the  case  will  not  be  tried  at  that  term, 
whereupon  they  depart,  and  a  judge  pro  tern  subsequently  allows  a  de- 
fault, it  should  be  set  aside:  See  monographic  note  to  Burnham  v.  Hays^ 
58  Am,  Dec.  397,  on  statutes  authorizing  the  vacation  and  setting  asid» 
of  judgments  by  default. 
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State  v,  Rickards. 

[16    MOKTANA,  145.] 

OFFICERS,  DISCRETION  OF,  IN  AWARDING  STATE  CON- 
TRACTS.— Under  a  statute  directing  the  state  furnishine  board  to  let  to 
the  **  lowest  reeponeible  bidder"  a  contract  for  the  publication  and  an- 
notation of  the  state  co^^les,  the  contract  not  to  exceed  a  certain  amount, 
the  board,  in  awarding  the  contract,  haa  discretionary  powers,  an<l  it  is 
its  duty  to  wisely  and  honestly  determine  the  question  of  responsibility. 

bTATE  CONTRACTS— LOWEST  "  RESPONSIBLE"  BIDDER. 
The  term  "  responsible,"  used  in  a  statutory  direction  to  state  officers  to 
let  a  state  contract  to  the  "lowest  responsible  bidder,"  means  something 
more  than  pecuniary  ability.  It  includes  judgment,  skill,  ability,  capac- 
ity, and  integrity.  Hence,  officers  intrusted  with  the  duty  of  awarding 
a  state  contract  to  the  "  lowest  reispom^ible  bidder"  must  exercise  ofScial 
dis-retion  in  determining  the  question,  and  cannot  be  compelled,  by 
mandamus,  to  award  such  a  coniract  to  a  particular  bidder  merely  upon 
his  assertions  of  comi>etency  and  skill,  and  because  he  has  offered  the 
lowest  bid.  and  tendered  a  sufficient  bond,  especially  where  his  facilities 
for  complying  with  tlie  contract  appear  to  be  inadequate. 

MANDAMUS  cannot  issue  to  control  the  discretion  of  officers, 
aniess  some  abuse  thereof  is  shown. 

STATE  CONTRACTS,  DISCRETION  IN  AWARDING.— Under 
a  statute  direining  the  state  lurnishini;  board  to  let,  to  the  '*  lowest  re- 
Bix)n9iMe  bidder,"  a  coniract  for  the  publication  and  annotation  of  the 
state  codes,  the  board  <loes  not  "wron-.'fully,"  or  '*  arbitrarily,"  exercise 
it«  discretion  by  rejecting  a  bid,  although  it  is  the  lowest,  and  is  accom- 
panied by  an  offer  of  adequate  security,  where  it  appears,  that  bidders 
exhaustively  discussed  and  explained  tneir  bids  before  the  board,  as  well 
as  their  capacity  to  perform  the  work;  that  the  board  acted  with  delib- 
eration, and  took  adjournments  to  make  further  inquiries;  and  that, 
after  considering  all  the  facts  and  information  which  it  could  reasonably 
\ye  expected  to  ontain,  it  determined  that  the  unsuccessful  bidder  did  not 
have  the  facilities  to  do  the  work. 

STATE  CONTRACT  — WHO  IS  NOT  "INTERESTED."— The 
constitutional  provision,  that  no  member  or  officer  of  any  department  of 
the  g  )vernment  shall  be  in  any  way  interested  in  a  contract  for  public 
printing,  is  not  violated  by  awarding  a  coniract  for  state  printing  to  a 
publisliing  company,  whose  business  manager  is,  at  the  time,  a  member 
of  the  state  legislature,  where  he  has  no  interest  in  the  pn-tits  of  the 
company,  but  simply  receives  a  fixed  salary  for  his  services. 

Mandamus  to  compel  Rickards  and  others,  constituting  the 
state  furnishing  board,  to  award  a  contract  for  printing  the  codes 
of  Montana  to  a  particular  bidder.  Eaves  and  others  were  the 
relators.  The  questions  presented  for  consideration  arose  upon 
the  return  to  an  alternative  writ  of  mandamus.  The  state  fur- 
nifihing  board,  under  authority  of  law,  let  a  contract  to  the  Inter- 
Mountain  Publishing  Company  for  printing,  annotating,  and 
binding  the  codes  adopted  at  the  fourth  session  of  bhe  legislative 
apsembly.  The  constitution  of  the  state  required  all  contract.^ 
for  the  printing,  binding,  and  distribution  of  laws,  etc.,  to  be  let 
to  the  'lowest  rcfponsible  bidder."  It  further  provided  that  no 
member  or  officer  of  any  department  of  the  government  should 
be  in  any  way  interested  in  such  contracts.     The  statute  required 
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the  contract  in  question  to  be  given  to  the  lowest  responsible  bid- 
der; and  required  the  codes  to  be  annotated  by  the  publisher 
thereof  as  fully  and  completely  as  Ilill's  Annotated  Sta/tutes  and 
codes  of  the  state  of  Washington,  in  so  far  as  annotations  from 
the  reports  of  the  supreme  court  of  the  state  of  California  were 
therein  contained.  The  state  furnishing  board  published  a  no- 
tice that  they  would  receive  proposals  for  the  printing,  binding, 
publishing,  and  annotating  of  the  codes,  reserving  the  right  to 
reject  any  and  all  bids.  Bids  were  received.  The  relators,  Eaves 
and  others,  were  the  lowest  bidders  for  the  contract,  by  about 
two  hundred  and  sixty-five  dollars.  The  bid  was  about  eight 
thousand  dollars,  and  the  contract  was  not  to  exceed  the  statutory 
limit  of  eight  thousand  five  hundred  and  fifty-five  dollars,  with 
a  stated  amount  for  each  additional  page  over  two  thousand  three 
hundred.  The  relators  offered  to  execute  a  good  and  sufii- 
cient  bond  in  the  sum  of  ten  thousand  dollars,  or  in  any  other 
sum  which  the  board  might  require.  They  alleged  in  their  appli- 
cation for  the  writ  that  they  were  experienced  publishers,  and 
responsible  and  capable  artisans,  engaged  in  devoting  their  ser- 
vices, skill,  experience,  and  ability  to  their  business;  that  they  were 
financially  able  to  procure  the  services  of  competent  and  skillful 
codifiers  and  annotators  to  aid  them,  and  were  competent  and 
responsible  for  the  faithful  execution  of  the  work  in  a  skillful 
and  workmanlike  manner.  They  further  alleged  in  their  affi- 
davit that  the  Inter-Mountain  Publisthing  Company  was  disqual- 
ified to  contract  for  said  work,  because,  as  they  were  informed 
and  believed,  James  H.  Monteith  was  a  member  of  said  company 
as  a  stockholder,  and  officer  therein,  and  business  manager 
thereof,  actively  and  personally  engaged  in  the  management  and 
promotion  of  the  interests  of  said  company,  and,  as  such,  was  in- 
terested in  the  contract;  and  that  the  said  James  H.  Monteith 
bad  been  and  was  still  a  member  of  the  legislature  which  passed 
the  act  for  printing,  binding,  and  annotating  the  codes.  The 
relators  further  set  up  that,  by  virtue  of  the  facts  stated,  it  was 
the  duty  of  the  state  furnishing  board  to  award  said  contract  to 
the  relators,  and  that  they  demanded  that  such  action  be  taken 
by  the  board,  but  that,  notwithstanding  the  facts  set  up,  the  board 
"wrongfully,  arbitrarily,  and  in  disregard  of  the  duty  enjoined 
upon  it,"  and  contrary  to  the  provisions  of  the  constitution  and 
laws,  wrongfully  resolved  and  pretended  to  award  said  contract 
to  the  Inter-Mountain  Publishing  Company.  An  alternative  writ 
was  issued,  commanding  the  board  to  convene  and  revoke  the 
award  of  the  contract  to  the  Inter-Mountain  Publishing  Com- 
pany, and  award  the  same  to  the  relators  as  the  lowest  responsi- 
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ble  bidders,  or  to  show  canse,  on  April  18th,  why  they  have  not 
done  80.  Tlie  respondents  filed  a  demurrer,  and  a  motion  to 
quash,  but  a  decision  was  resened  upon  the  question  raised  by 
the  motion  and  demurrer,  ^d  the  respondents  were  ordered  to 
file  their  answer.  The  answer  filed  appeared  to  contain  a  de- 
nial of  most  of  the  material  allegations  of  the  affidavit,  and  it 
seemed  that  there  were  raised  questions  of  fact  essential  to  the 
determination  of  the  matter.  The  supreme  court  appointed  a  ref- 
eree, and,  in  the  order  appointing  him,  defined  the  issues  upon 
which  he  should  take  testimony  in  the  following  language: 

1.  Was  James  H.  Monteith,  mentioned  in  the  affidavit  in  this 
case,  a  stockholder  of  the  Inter-Mountain  Publishing  Company 
at  the  time  of  the  awarding  of  the  contract  herein  mentioned 
to  the  Inter-Mountain  Publishing  Company,  or  at  any  other 
time  mentioned  in  said  affidavit? 

2.  Is  the  said  James  H.  Monteith  interested,  or  was  he  at  the 
lime  of  the  letting  of  the  contract  interested,  in  any  manner 
whatever,  in  the  contract  awarded  as  aforesaid  to  the  said  Inter- 
Mountain  Publishing  Company?    If  so,  how  and  to  what  extent? 

3.  Did  the  relators,  in  making  their  alleged  bid,  offer  to  exe- 
cute or  deliver  to  said  board  a  good  and  sufficient  bond  or  un- 
dertaking, or  any  bond  or  undertaking,  for  the  sum  mentioned 
in  the  affidavit,  or  any  pum,  for  the  performance  of  the  contract? 

4.  Did  the  state  furnishing  board,  in  awarding  the  contract  in 
question,  make  inquiry  as  to  whether  the  relators  were  financially 
able  to  procure  the  services  of  competent  and  skillful  codifiers 
and  annotators,  and,  if  so,  what  inquiry  did  they  make? 

5.  Did  eaid  board,  in  letting  the  said  contract,  make  inquiry 
06  to  whether  relators  were  competent  or  responsible  for  the  per- 
formance of  the  contract  in  a  skillful  and  workmanlike  manner, 
according  to  the  requirements  of  law,  and,  if  so,  what  inquiry 
waa  made? 

6.  Did  the  board,  in  awarding  the  said  contract,  make  inquiry 
u  to  whether  the  relators  were  able  to  annotate  the  said  codes 
as  fully  and  completely  as  Hill's  Annotated  Statutes  and  codes 
of  Wa.'^hington  are  annotated,  in  so  far  as  the  reports  of  the  state 
of  California  are  contained,  and,  if  so,  what  inquiry  was  made? 

7.  Did  the  said  board,  in  awarding  the  said  contract,  make 
inquiry  as  to  whether  relators  were  capable,  and  could  do,  or 
cause  to  be  done,  the  typesetting,  printing,  and  binding  of  the 
paid  codes  within  the  state  of  Montana,  or  could  have  published 
the  same  as  requinvl  by  law,  and,  if  so,  what  inquiry  was  made? 

8.  Did  the  state  furnishing  board,  before  awarding  said  con- 
tract, meet  for  the  purpose  of  considering  bids  submitted  to  them. 
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and  what  examination  did  they  make  of  said  bids?  Did  they  hear 
relators,  and  other  persons  who  had  presented  bids?  What  in- 
quiry did  they  make  as  to  the  ability  and  qualification  of  said 
bidders  to  perform  the  said  work?  What  inquiry  did  they  make 
as  to  the  responsibility  of  the  several  bidders,  financially  and 
otherwise?  Was  the  determination  of  the  said  board  to  awar^i 
the  contract  to  the  Inter-Mountain  Publishing  Company  based 
upon  the  facts  inquired  into  by  them? 

A  voluminous  report  was  filed  by  the  referee.  Counsel  argued 
the  law  of  the  case  fully  upon  the  motion  to  quash  and  the  de- 
murrer, and  discussed  the  questions  of  law  and  fact  after  the 
referee's  report  was  filed. 

Wilbur  F.  Sanders  and  E.  N.  Haxwood,  for  the  relatocra. 

Henri  J.  Haskell,  William  Scallon,  and  E.  S.  Booth,  for  the 
respondent. 

^*^  DE  WITT,  J.  As  we  have  viewed  the  case  from  its  incep- 
tion, there  seems  to  be  only  two  main  propositions  for  the  decision 
of  this  court:  1.  Had  the  state  furnishing  board,  in  awarding 
this  contract,  discretionary  powers?  This  is  the  question  of 
law  in  the  case.  2.  If  the  first  proposition  be  answered  in  the 
affirmative,  did  the  board  wisely  exercise  such  discretion,  or  did 
they,  as  alleged  by  the  relators,  exercise  it  "wrongfully,  arbi- 
trarily, and  in  disregard  of  duty?" 

We  will  first  address  our  attention  to  the  question  of  law.  It 
is  true  tiiat  the  relatore  were  the  lowest  bidders  for  this  contract, 
and  it  is  probably  true  that  they  offered  to  give  a  bond  for  the 
faithful  execution  of  the  same  if  it  were  awarded  to  them,  and 
they  allege  that  they  were  competent  and  skillful  for  the  per- 
formance of  the  service.  But  does  this  conclude  the  state  fur- 
nishing board?  Is  the  offer  of  the  lowest  bid  and  the  tendering 
of  a  bond  sufficient  to  constitute  one  the  lowest  responsible  bid- 
der? The  authorities  do  not  so  hold.  The  board  must  let  the 
contract  to  the  lowest  responsible  bidder.  Responsibility  in- 
cludes judgment,  skill,  ability,  capacity,  and  integrity,  and  it  is 
the  duty  of  the  furnishing  board  to  wisely  and  honestly  deter- 
mine this  question  of  responsibility. 

It  is  said  in  Merrill  on  Mandamus,  section  117:  "The  law  gen- 
erally requires  public  officers  who  are  charged  with  letting  con- 
tracts for  public  work  to  accept  the  lowest  bid  therefor,  and  to 
make  the  contract  aiccordingly.  When  sucih  bidder  has  fully 
complied  on  his  part  with  the  requirements  of  the  law,  he  may, 
by  the  writ  of  mandamus,  compel  the  officer  to  make  the  contract 
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with  him.  The  writ  has  been  considered  appropriate  in  rela- 
tion to  a  contract  for  constructing  county  buildings:  Boren  v. 
Commissioners,  21  Ohio  St.  311;  State  v.  Board  of  Commrs., 
'"  26  Ohio  St.  531;  for  state  printing:  State  v.  Barnes,  35  Ohio 
St  136;  State  v.  Printing  Commrs.,  18  Ohio  St  386;  American 
Clock  Co.  V.  Conmiissioners,  31  Ohio  St.  415;  for  articles  to  bo 
purchased  for  use  of  the  county  for  building  a  bridge:  People  v. 
Commissioners,  4  Neb.  150;  for  repairing  the  Erie  Canal:  People 
V.  Contracting  Board,  46  Barb.  254.  When  the  officer  is  allowed 
0  /discretion  in  the  matter,  the  writ  will  be  refused:  People  v. 
Contracting  Board,  27  N.  Y.  378.  It  has  been  refused  because 
the  officer  could  decline  the  bids  if  he  deemed  them  to  be  exces- 
sive or  disadvantageous  to  the  state:  People  v.  Contracting  Board, 
33  N.  Y.  382;  because  the  officer  was  only  required  to  let  the  con- 
tract to  the  lowest  bidder,  if  he  was  responsible:  Hoole  v.  Kin- 
kead,  16  Nev.  217;  or  if  he  furnished  adequate  security:  People 
V.  Fay,  3  Lane,  398;  because  the  contract  was  to  be  let  to  the  low- 
est responsible  bidder,  and  the  contract  in  the  case  required,  for 
its  fulfillment,  pecuniary  ability,  judgment,  and  skill:  Common- 
wealth V.  Mitchell,  82  Pa.  St  343;  and  because  in  the  advertise- 
ment the  right  to  reject  any  and  all  bids  was  reserved:  Kanlin 
V.  Independent  Dist.,  06  Iowa,  69.** 

We  quote,  also,  from  the  following  authorities: 
It  is  held  in  pouglass  v.  Commonwealth,  108  Pa.  St.  559,  as 
follows:  "In  the  act  of  assembly  approved  ilay  23,  1874  CPnh. 
Laws,  233),  directing  contracts  for  supplies  to  be  avs'ardcd  to 
the  lowest  responsible  bidder,  the  word  'responsible'  does  not  re- 
fer to  pecuniary  ability  only.  The  act  calls  for  an  exercise  of  dis- 
cretionary powers  on  the  part  of  the  city  officers;  and,  if  they 
act  in  good  faith,  although  erroneously  or  indiscreetly,  mandamus 
will  not  lie  to  compel  them  to  change  their  decision.  They  may 
bo  ordered  by  mandamus  to  proceed  to  do  their  duty  of  deciding 
and  acting  according  to  their  best  judgment,  but  the  court  will 
not  direct  them  in  what  manner  to  decide."  See,  also,  Common- 
wcAlth  V.  Mitchell,  82  Pa.  St  343,  as  follows:  "Tlie  wonl  'respon- 
sible' in  the  sixth  section  of  the  act  of  the  23d  of  May,  1874,  haa 
a  broader  meaning  than  is  involved  in  the  "*^  7>ecuninry  ability 
to  make  a  good  contract  by  security  for  its  faithful  performance, 
and  where  the  term  is  applied  to  contracts  requiring  for  their 
execution,  not  only  pecuniary  ability,  but  also  judgment  and 
skill,  the  statute  imposes,  not  merely  a  ministerial  duty  upon  the 
city  authorities,  but  also  duties  and  powers  which  are  deliberative 
and  discretionary;  and.  therefore,  where  these  authorities  have 
exercised  a  discretion,  mandamus  will  not  lie  to  compel  them  to 
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modify  their  decision,  even  tliongh  their  action  was  erroneous, 
in  the  absence  of  clear  proof  of  fraud  or  bad  faith/' 

It  is  said  in  Kelly  v.  Chimgo,  G2  111.  282,  as  follows:  "The 
complainants  have  merely  submitted  a  proposal  to  make  a  certain 
contract  with  the  board.  How  do  they  found  upon  that  a  right 
to  have  the  board  make  the  contract  with  them?  The  notice  for 
proposals  expressly  reserved  the  right  to  reject  any  bid.  The 
charter  did  not  make  it  the  absolute  duty  of  the  board  to  let  the 
contract  to  the  lowest  bidder.  It  provides  that  'all  contracts 
shall  be  awarded  by  said  board  to  the  lowest  reliable  and  respon- 
sible bidder.'  These  qualities  of  being  reliable  and  responsible, 
it  is  obvious,  were  of  the  utmost  importance  in  the  construction 
of  a  work  of  this  magnitude.  And  the  complainants  must  have 
been  the  possessors  of  these  requisites,  as  well  as  being  the  lowest 
bidders,  to  make  a  case  of  duty  on  the  part  of  the  board  to  award 
the  contract  to  them.  It  was  for  the  board  to  determine  whether 
the  complainants  were  reliable  and  responsible.  It  exercised  its 
judgment  upon  the  question,  and  found  they  were  not  so,  and  for 
that  reason  awarded  the  contract  to  another  bidder." 

See,  also,  the  following  from  Hoole  v.  Kinkead,  16  Nev.  220: 
*'Seciion  5  of  the  statute  referred  to  provides  that  *said  board 
may  adopt  or  reject  any  and  all  bids  not  deemed  reasonable  or 
satisfactory,  but  in  detemiining  bids  for  the  same  work  or  mate- 
rial, the  lowest  responsible  bid  shall  be  taken':  Laws  1881,  p.  59. 
The  provision  that  they  shall  take  the  lowest  responsible  bid  is 
mandatory,  and  they  had  no  power  or  authority  to  accept  any 
other;  but,  in  ascertaining  whether  or  not  ^'^^  a  bidder  was  re- 
sponsible, they  were  required  to  deliberate  and  decide,  and  in  do- 
ing 80  they  exercised  judicial,  not  ministerial,  functions.  And, 
in  deciding  upon  the  responsibility  of  bidders,  it  was  their  duty 
to  consider,  not  only  their  pecuniary  ability  to  perform  the  con- 
tract, but  it  was  their  right  and  duty  to  inquire  and  ascertain 
which  ones,  in  point  of  skill,  ability,  and  integrity,  would  be 
most  likely  to  do  faithful,  conscientious  work,  and  fulfill  the  con- 
tract promptly  according  to  its  letter  and  spirit.  In  Commis- 
sioners V.  Mitchell,  82  Pa.  St.  349,  a  case  similar  to  this,  and  un- 
der a  statute  requiring  a  contract  for  stationery,  etc.,  to  be  given 
to  the  lowest  responsible  bidder,'  the  court  thus  forcibly  ex- 
presses itself:  *It  is  scarcely  open  to  doubt  but  that  the  word  un- 
der consideration  ("responsible"),  as  used  in  the  statute,  meana 
something  more  than  pecuniary  ability.  In  a  contract  such  as 
the  one  in  controversy,  the  work  must  be  promptly,  faithfully, 
and  well  done.     It  must,  or  ought  to  be,  conscientious  work. 

AM.  St.  Rbp.,  Vol.  L.  — 8i 
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To  do  such  work  requires  prompt,  skillful,  and  faithful  men.  A 
dishonest  contractor  may  impose  work  upon  the  city,  in  spite  of  the 
utmost  caution  of  the  superintending  engineer,  apparently  good, 
and  even  capable  oi  bearing  its  duty  for  a  time,  which  in  the 
end  may  prove  to  be  a  total  failure,  and  worse  than  useless. 
Granted,  that  from  such  a  contractor  pecuniary  damages  may  be 
recovered  by  an  action  at  law.  That  is,  at  best,  but  a  last  resort, 
that  often  produces  more  vexation  than  profit — a  mere  patch  upon 
a  bad  job;  an  exceedingly  meager  compensation,  at  best,  for  the 
delay  and  incalculable  damage  resulting  to  a  great  city  from  the 
want  of  a  competent  supply  of  water.  The  city  requires  honest 
^^  ork,  not  lawsuits.  Were  we  to  accept  the  interi)retation  insisted 
upon  by  the  relators,  the  difference  of  a  single  dollar  in  a  bid  for 
the  most  important  oon tract  might  determine  the  question  in 
favor  of  some  unskillful  rogue,  as  against  an  upright  and  skillful 
mechanic.  Again,  we  know  that,  as  a  rule,  cheap  work  and  cheap 
M'orkmen  are  but  convertible  terms  for  poor  work  and  poor  work- 
men, and  if  the  city,  for  the  mere  sake  of  cheapness,  must  put 
up  with  these,  it  is  indeed  in  a  most  unfortunate  position.*  '* 

^'^^  We  take  the  following  from  the  sj'llabus  of  People  v.  Dor- 
pheimer,  55  How.  Pr.  118:  "It  is  provided  by  chapter  634,  pages 
809,  810,  of  the  laws  of  1875,  that  all  contracts  for  work  to  be 
done  upon  the  new  capitol  chall  be  awarded  to  the  lowest  bona 
fide  responsible  bidder  or  bidders.  Held,  that  the  statute  re- 
quires the  successful  bidder  to  be  a  responsible  one — that  is,  'able 
to  respond  or  to  answer  in  accordance  with  what  is  expected  or 
demanded' — in  addition  to  the  giving  of  the  bond  for  the  faithful 
]K?rformance  of  the  contract.  He  is  not  to  be  deemed  a  responsible 
bidder  because  he  offers  adequate  security  for  the  performance 
of  the  contract  Where  the  contracting  board  has  passed  upon 
the  pecuniary  responsibility  of  a  bidder,  and  rejected  his  bid  be- 
cause their  conclusion  was  unfavorable  to  him  in  that  particular, 
the  court  will  not  interfere,  so  long  as  there  has  been  no  abuse 
of  discretion." 

See,  also,  remarks  of  the  supreme  court  of  ^fassachusetts  in  the 
case  of  Mayo  v.  County  Commissioners,  141  Mass.  74:  "We  need 
not  consider  whether  a  private  person  can  maintain  a  petition 
for  a  writ  of  mandamus  to  compel  public  officers  to  perform 
their  duties,  or  to  direct  the  manner  in  which  they  shall  perform 
them.  It  is  enou;:h  for  the  decision  of  this  case  that  there  has 
been,  on  the  part  of  the  respondents,  no  neglect  to  perform  their 
duty,  and  no  error  in  the  manner  in  which  they  have  performed 
it.  County  commispioners  are  not  required  by  law  to  accept  the 
lowest  proposal  for  public  works.     The  statute  provides  that  all 
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contracts  for  public  works  made  by  tbem  sball,  if  exceeding 
three  hundred  dollars  in  amount,  be  made  in  writing,  after  notico 
for  proposals  therefor  has  been  published  at  least  three  times 
in  some  newspaper  published  in  the  county,  city,  or 
town  interested  in  the  work:  Pub.  Stats.,  c.  22,  sec.  22.  It  does 
not  provide  that  they  shall  accept  the  lowest  proposal.  It  la 
clearly  the  intention  of  the  legislature  that  the  county  commis- 
sioners, after  inviting  competition  by  public  notice,  shall  have 
the  authority  to  make  such  contract  as,  in  their  judgment,  the 
interests  of  the  county  require.  In  the  case  at  bar,  the  commis- 
sioners fully  complied  with  the  statute.  If,  upon  examining  the 
various  proposals,  they  were  satisfied  *^^  that  Mayo,  the  lowest 
bidder,  was  an  irresponsible  person,  unfit  and  incompetent  to 
perform  the  work  proposed,  it  was  their  right  and  duty  to  reject 
his  proposal,  and  to  make  a  contract  with  some  other  person, 
such  as,  in  their  judgment,  was  the  moat  advantageous  to  the 
county." 

lilr.  High,  in  his  work  on  Extraordinary^  Legal  Remedies,  after 
reviewing  the  Ohio  decisions,  says:  "The  better  doctrine,  how- 
ever, as  to  all  cases  of  this  nature,  and  one  which  has  the  support 
of  an  almost  uniform  current  of  authority,  is,  that  the  duties  of 
officers  intrusted  with  the  letting  of  contracts  for  works  of  pub- 
lic improvement  to  the  lowest  bidder  are  not  duties  of  a  strictly 
ministerial  nature,  but  involve  the  exercise  of  such  a  degree  of 
official  discretion  as  to  place  them  beyond  control  of  the  courts 
by  mandamus.  And  the  true  theory  of  all  statutes  requiring  the 
letting  of  such  contracts  to  the  lowest  bidder  is,  that  they  are 
designed  for  the  benefit  and  protection  of  the  public,  rather  than 
for  that  of  the  bidders,  and  that  they  confer  no  absolute  right  upon 
a  bidder  to  enforce  the  letting  of  the  contract  by  mandamus  after 
it  has  already  been  awarded  to  another.  In  all  such  cases,  the 
spirit,  rather  than  the  strict  letter,  of  the  law  requiring  the  work 
to  be  let  to  the  lowest  bidder,  should  be  kept  in  view.  And  where 
the  right  of  the  officers  to  enter  into  the  contract  is  itself  some- 
what doubtful,  mandamus  will  not  lie.  Nor  does  the  mere  issu- 
ing of  proposals,  by  officers  intrusted  with  letting  contracts, 
inviting  bids  for  the  performance  of  the  work,  without  binding 
themselves  to  award  the  contract  to  the  lowest  bidder,  create  such 
an  obligation  on  the  part  of  the  officers  as  to  entitle  the  lowest 
bidder  to  the  aid  of  a  mandamus  to  obtain  the  contract:  See,  also, 
State  V.  McGrath,  91  Mo.  386;  Tindley  v.  Pittsburg,  82  Pa.  SL 
351;  Madison  v.  Harbor  Board,  76  Md.  395;  State  v.  Scott,  17 
Neb.  686;  People  v.  Contracting  Board,  33  K  Y.  382;  High  on 
Extraordinary  Legal  Remedies,  sec.  48;  and  also  the  exhaustive 
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note  upon  the  whole  subject  found  in  Anderson  v.  Board,  25 
L.  R.  A.  707. 

We  quote  these  authorities  fcimply  as  to  the  law  as  it  is  ap- 
plicable ^'^^  to  the  case  at  bar.  There  are  some  propositions 
discussed  and  decided  in  them  which  are  not  before  us,  and 
upon  which  we  do  not  express  an  opinion.  We  are  wholly  sat- 
isfied, from  the  authorities,  that  the  state  furnishing  board  in 
this  case  had  discretionary  power.  It  is  the  intention  of  the  law 
that  the  board  shall  determine  who  is  the  lowest  responsible 
bidder. 

Before  leaving  the  law  of  the  case,  we  observe  that  it  is  held 
by  many  authorities  that  bidders  other  than  those  to  whom  the 
contract  is  awarded,  such  as  relators  here,  have  no  standing  in 
court  to  compel  by  mandamus  the  letting  of  the  contract  to 
them:  See  part  of  the  cases  above  cited,  and  Anderson  v.  Board, 
26  L.  R.  A.  707,  and  oases. 

It  has  also  been  urgently  argued  that  the  affidavit  and  writ  in 
this  case  are  insufficient,  but  these,  and  some  other  points  raised 
in  this  case,  we  prefer  to  pass,  and  reserve  an  opinion  thereupon, 
and  to  decide  the  case  upon  the  merits  of  the  facts  as  returned 
by  the  referee.  It  is  a  grave  and  serious  matter  if  a  state  board, 
instead  of  fairly  and  honestly  awarding  a  contract,  act  "wrong- 
fully, arbitrarily,  and  in  disregard  of  their  duty,"  as  charged  in 
relators'  affidavit,  or  act  through  favoritism  and  for  the  purpose 
of  usurping  state  patronage  for  personal  ends,  as  argued  by  rela- 
tors' counsel.  If  such  a  wrongful  course  is  taken  by  a  state 
l)oard,  it  appears  that  there  is  some  method  of  reviewing  it  by  a 
jcourt  How  such  action  by  a  board  shall  be  reached  by  the 
court  is  not  necessary  to  detxjrmine.  The  gravity  of  the  charges 
against  the  board  in  this  case  has  led  us  to  p«.ss  all  jireliminary 
questions  in  the  case,  and  to  enter  upon  the  merits  of  the  facts. 

Having  determined  the  question  of  law,  which  we  noted  above 
as  the  first  matter  for  consideration,  we  will  now  examine  the 
farts  and  endeavor  to  ascertain  whether  the  board  acted  "wrong- 
fully, arbitrarily,  and  in  disregard  of  duty,"  or  whether  they 
fairly  and  honestly  exercised  the  discretion  vested  in  them. 

In  a  case  which  was  relied  upon  by  tlie  relators  it  is  said:  *"' 
"The  learned  counsel  of  appellant  has  directed  most  of  his  argu- 
ment to  this  question.  The  argument  against  the  writ  is,  in  sub- 
stanee,  that  the  statute  requires  the  auditor  to  examine  the  pro- 
ceedings, and  satisfy  himself  that  they  are  legal,  before  sign- 
ing; and  that  if  he  has  examined  them,  and  become  satisfied  that 
they  are  not  legal,  the  most  that  can  be  said  is,  that  he  has  com- 
mitted an  error  in  a  matter  confided  to  his  discretion,  and  that 
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the  function  of  the  writ  is  not  to  review  such  exercise  of  discre- 
tion. It  must  be  acknowledged  that  this  argument  is  exceedingly 
plausible.  There  are  innumerable  cases  in  which  it  is  laid  down 
that  mandamus  cannot  issue  to  control  discretion. 

"The  rule,  which  is  undoubtedly  correct  when  properly  under- 
stood, has  been  expressed  in  various  forms.  It  has  been  repeaD- 
•edly  said  that  the  writ  cannot  perform  the  functions  of  a  writ  of 
error;  that  it  cannot  issue  to  revise  judicial  action,  but  can  only 
•compel  the  performance  of  ministerial  functions;  and  that 
it  will  issue  to  compel  a  tribunal  to  act  in  some  way,  but  not  in 
any  particular  way.  These  formulas  undoubtedly  express  a 
truth,  but  they  express  it  in  an  inaccurate  and  misleading  man- 
ner; and,  by  reasoning  from  them  as  if  literally  and  in  all  cases 
true,  courts  have  sometimes  been  led  into  error,  and  have  fre- 
quently been  forced  to  call  acts  'ministerial'  which  are  plainly 
not  so.  An  examination  of  the  authorities  will  demonstrate  the 
inaccuracy  of  the  above  phrases.  Thus  it  is  not  accurate  to  say 
that  the  writ  will  not  issue  to  control  discretion;  for  it  is  well  set- 
tled that  it  may  issue  to  correct  an  abuse  of  discretion,  if  the  case 
ds  otherwise  proper:  Ex  parte  Bradley,  7  Wall.  377;  State  v. 
Lafayette  County  Court,  41  Mo.  226;  Glencoe  v.  People,  78  111. 
389;  People  v.  Superior  Court,  10  Wend.  285;  Stockton  R.  R.  Co. 
V.  Stockton,  51  Cal.  339;  Tapping  on  Mandamus,  14,"  quoted 
from  Wood  v.  Strother,  76  Cal.  545;  9  Am.  St.  Rep.  252. 

Therefore,  let  us  inquire  whether  there  is  a  showing  in  this  case 
•of  an  abuse  of  discretion  by  the  state  furnishing  board.  After  the 
advertisement  for  bids,  the  board  met  to  examine  the  same;  pres- 
ent, a  full  board.  The  meeting  was  commenced  ^''^  April  4th, 
and  continued  to  April  5th.  All  the  bids  were  opened  by  the 
board  in  the  presence  of  th?  bidders.  The  bidders  then  discussed 
and  explained  their  bids,  and  their  capacity  to  perform  the  work. 
In  the  order  of  reference,  the  referee  was  directed  to  ascertain  what 
inquiry  the  board  made  upon  the  various  points  set  out  in  the 
•order  of  reference.  The  examination  of  witnesses  by  the  re- 
lators sought  to  develop  as  a  fact  that  the  board  did  not  them- 
selves ask  questions  of  the  different  bidders,  and  therefore  did 
not  make  inquiry.  But  the  testimony  is,  that  the  bidders  talked 
and  explained  exhaustively.  It  is  a  matter  of  no  consequence 
whether  the  board  obtained  their  information  and  facts  by  ask- 
ing questions  themselves,  or  whether  the  infonnation  came  vol- 
untarily from  the  persons  who  possessed  tlie  same.  In  fact, 
one  witness  says  that  at  one  time  the  bidders  all  talked  at  once, 
and  that  the  board  had  nothing  to  do  but  to  listen. 


486  State  v.  Rickards.  [Montaua^ 

Mr.  HoeS;  one  of  the  relators,  testified  that  he  and  his  partner, 
Mr.  Eaves,  and  Mr.  Bond  and  Mr.  Monteith,  two  other  bidders, 
and  others,  were  accorded  a  full  hearing  before  the  board,  touch- 
ing the  merits  of  the  several  bids  submitted,  as  well  as  the  condi- 
tions under  which  the  law  required  the  codes  to  be  printed. 

The  governor,  president  of  the  board,  testified  that  Mr.  Eaves, 
one  of  the  relators,  admitted  that  he  had  not  as  good  a  plant  at» 
some  of  the  bidders,  but  always  fell  back  on  the  argument  that  he 
could  give  a  bond,  which,  in  itself,  should  be  a  sufficient  guaranty 
of  their  ability.  The  governor  says  that  he  had  information  that 
the  relators  were  not  a  well-equipped  firm,  or  capable  of  doing  the 
work.  He  srn's  he  learned  that  it  was  a  mochanical  impossibility 
for  one  publishing  house  to  get  out  the  codes  by  the  Ist  of  July. 
He  says  that  Mr.  Monteith  stated  to  the  board  that  with  the  full 
equipment  of  the  Inter-Mountain  Publishing  Company  it  would 
be  a  mechanical  impossibility  for  their  house  to  get  the  codes  out 
without  assistance  from  some  other  printing  house,  and  that  they 
had  entered  into  an  arranjroment  with  a  capable  printing  estab- 
lishment, *****  and  that  with  Uieir  help  it  would  take  all  the  time 
given  by  law  to  do  the  work.  The  governor  says  that  he  was  sat- 
isfied by  general  information  that  the  business  and  financial  abil- 
ity of  the  relators  were  not  such  as  would  guarantee  the  comple- 
tion of  the  work.  The  governor  says  that  he  had  no  commercial 
reports  as  to  the  relators,  but  he  said,  "You  know,  we  get  our 
impression  of  these  things  as  we  get  our  impression  of  business 
men  and  firms  generally."  He  says  that  the  question  of  thi» 
financial  responsibility  of  the  relators  was  frequently  expressed 
in  his  office  while  the  matter  was  pending.  He  says  his  informa- 
tion was,  that  the  relators  were  one  of  the  smallest  printing  finna 
in  the  state,  and  that  he  looked  at  that  as  he  looked  at  any 
business  proposition.  He  states  that  Mr.  Eaves  said  that  hia 
firm  could  bind  books,  but  they  had  no  thorough  bindery. 

The  attorney  general  says  that  Mr.  Monteith,  of  the  Inter- 
Mountain  Publishing  Company,  and  ^fr.  Eaves,  of  the  relators, 
and  Mr.  I>ond,  of  the  Standard  Publishing  Company,  made  expla- 
nation of  their  bids,  that  the  board  listened,  and  that  questions 
were  propounded,  and  that  the  boarcl  had  a  full  hearing.  The 
boanl  then  adjourned  until  the  next  day,  for  the  purpose  of  in- 
fjuiring  into  the  ability  of  the  parties  to  perform  the  work.  They 
then  had  before  them  Judge  Wade,  and  questioned  him  as  to 
making  the  annotations.  The  board  heard  all  the  bidders  discuss 
their  ability  to  perform  the  work,  and  the  conversation  was  only 
•bout  the  merits  of  the  different  bidders.     The  board  paid  great 
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attention  to  the  question  of  the  time  in  which  the  work  could 
be  gotten  out,  it  being  required  by  law  that  it  should  be  completed 
by  July  1st.  The  attorney  general  says  the  board  considered  two 
propositions:  1.  Which  of  the  bidders  had  the  ability  to  perform 
the  contract;  and  2.  As  to  the  annotations  io  be  used — and  that 
the  bidders  furnished  the  information  and  the  evidence.  Mr. 
Eaves  himself  says  that  Mr.  Monteith  fully  explained  his  bid,  and 
stated  that  the  attorneys  of  the  state  desired  the  Deering  annota- 
tions, which  annotations  the  Inter-Mountain  Publishing  Com- 
pany *^^  proposed  to  give,  while  the  relators  proposed  to  give 
annotations  by  Judge  "Wade  and  others. 

]\Ir.  Monteith,  manager  of  the  Inter-Mountain  Publishing 
Company,  as  a  witness,  testified  before  the  referee  that  he  had  ex- 
plained his  bid,  and  how  it  was  specific  and  unequivocal,  while 
the  others  were  ambiguous.  He  stated  that  he  represented  one 
of  the  largest  printing  establishments  in  the  state,  and  that  it 
would  crowd  them  to  complete  the  work  if  they  entered  upon  it 
at  once.  Mr.  Monteith  says  that  the  governor,  as  chairman  of 
the  board,  stated  that  the  board  desired  all  the  information  they 
could  get,  and  that  they  were  arriving  at  this  inf  onnation  through 
the  course  of  the  conversation  which  they  were  having  at  that 
time.  Mr.  Monteith  said  that  at  the  two  meetings  of  the  board 
the  chairman  stated  that  they  were  there  for  the  purpose  of  hear- 
ing the  bidders  in  relation  to  their  bids.  Mr.  Monteith  stated  to 
the  board  that  he  had  inquired  as  to  the  ability  of  Eoss,  Frank, 
and  Eaves  to  perform  the  labor;  that  he  was  informed  by 
printers  of  Helena  that  they  were  incompetent  to  perform  the 
contract,  if  awarded  to  them;  that  they  had  no  stereotype  plant; 
that  they  had  no  bindery,  and  that  the  capacity  of  their  press  was 
such  that  it  was  inadequate  for  performing  the  services;  that 
their  financial  standing  was  such  that  supplies  were  sent  to  them 
with  the  bill  of  lading  attached  to  the  draft,  C.  0.  D.  In  the 
presence  of  the  board,  Mr.  Bond  asked  Mr.  Eaves  if  they  had  a 
stereotype  plant.  Mr.  Eaves  admitted  that  they  had  none.  Mr. 
Bond  asked  him  if  they  had  a  bindery.  Mr.  Eaves  admitted  that 
they  had  none.  Mr.  Eaves  admitted  that  they  had  not  yet  made 
arrangements  for  a  stereotype  plant,  but  they  had  made  arrange- 
ments for  binding.  Mr.  Bond  testified  that  Mr.  Eaves  was  heard 
by  the  board,  and  set  forth  the  merits  of  his  bid  and  his  capacity. 

We  do  not  propose  to  recite  this  testimony  any  further.  It 
covers  two  hundred  and  sixty-three  type-written  pages,  as  re- 
ported by  the  referee.  The  most  searching  examination  was  made 
by  able  counsel  into  the  acts  of  the  board.     While  we  do  not 
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pass  upon  the  competency  *^  or  incompetency  of  all  the  testi- 
mony introduced  before  the  referee,  we  are  perfectly  satisfied 
that  it  appears  that  the  state  furnishing  board  made  a  diligent  and 
careful  inquiry  into  the  skill,  competency,  and  ability  of  botli 
the  Inter-Mountain  Publishing  Company  and  the  relators  herein. 
It  appears  that  they  considered  all  the  facts  and  information 
which  they  could  reasonably  be  expected  to  obtain,  and  that  they 
acted  wisely  and  discreetly,  and  not  arbitrarily  and  wrongfully, 
upon  the  information  before  them.  To  say  that  the  board  acted 
wrongfully  and  arbitrarily,  and  in  disregard  of  duty,  is  wholly 
unsustained  by  the  evidence.  It  is  to  be  observed  that  there  was 
a  difference  of  only  two  hundred  and  sixt}'-five  dollars  upon  a 
contract  of  some  eight  thousand  dollars.  With  this  slight  differ- 
ence in  figures,  and  this  thorough  showing  of  fair  dealing  by  the 
board,  it  would  be  a  remarkable  precedent  for  a  court  to  hold  that ; 
the  action  of  the  board  should  be  disturbed  by  mandamus.  It  is ; 
to  be  observed,  further,  that  the  board  did  not  act  hastily.  After 
a  sitting  of  an  hour  and  a  half  at  the  first  session,  the  board  ad- 
journed without  taking  action,  for  the  purpose  of  making  further 
inquiries,  and,  upon  reassembling,  they  gave  everybody  an  ample 
opportunity  to  be  heard. 

There  is  one  other  matter  left  for  consideration.  The  relators 
alleged  that  the  Inter-Mountain  Publishing  Company  is  dis- 
qualified to  receive  the  award  of  this  contract,  because  Mr.  Mon- 
teith  nas  a  member  of  the  legislative  assembly  at  all  times  men- 
tioned in  the  affidavit,  and,  as  relators  are  informed  and  be- 
lieve, is  a  member  of  said  publishing  company,  as  a  stockholder 
and  officer  therein,  and  business  manager  thereof,  actively  en- 
gaged in  the  management  and  promotion  of  the  interests  of  said 
company,  and,  as  such,  is  interested  in  the  contract. 

On  the  argument  made  upon  the  return  of  the  referee's  report, 
relators  do  not  point  out  to  ns  one  syllable  of  testimony  offered 
by  them  showing,  or  tending  to  show,  that  Mr.  Monteith  held  a 
single  share  of  stock  in  the  Inter-Mountain  Publishing  Company, 
or  that  he  had  one  dollar's  worth  of  interest  in  that  concern. 
Nor  have  we  found  such  testimony  in  the  report.  Upon  the  con- 
trary, Mr.  Monteith  testified  that  he  had  no  interest  in  the  con- 
tract, or  the  proceeds  or  profits  thereof,  *^*  and  that  he  had  not 
even  a  contingent  interest  in  the  profits  of  the  publishing  com- 
pany; that  he  is  paid  a  fixed  salary,  and  always  has  been;  that  the 
obtaining  of  the  contract  would  not  affect  his  salary  in  any  way 
whatever;  that  he  has  no  interest  in  the  Inter-Mountain  Publish- 
ing Company,  and  did  not,  at  any  of  tl)c  times  mentioned,  own 
any  of  it«  stock.     The  only  showing  of  Mr.  iMonteith's  connection 
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with  the  publishing  company  is  that  which  was  admitted  by  the 
pleadings,  to  wit,  that  he  was  and  is  business  manager.  But  it 
clearly  appears  that  the  obtaining  or  the  losing  of  this  contract 
would  not  affect  his  position  as  manager,  or  his  salary,  in  any  way 
whatever. 

We  have  given  this  case  a  more  lengthy  consideration  than  we 
at  first  intended,  or  perhaps  the  case  deserves.  But  we  have 
done  this  by  reason  of  the  public  character  of  the  acts  of  the  state 
furnishing  board,  and  by  reason  of  the  fact  that  fairness  and  hon- 
esty must  be  demanded  in  the  acts  of  such  board;  and  we  believe 
it  a  wholesome  precedent  to  inquire  closely  into  the  conduct  of 
the  board.  We  have  heard  the  case  twice  argued,  once  upon  the 
law  and  once  upon  the  facts,  and  we  have  appointed  an  able  and 
competent  referee  to  make  diligent  investigation  into  the  facts. 
The  matter  of  printing  and  annotating  the  codes  is  a  great  pub- 
lic enterprise,  which  should  be  proceeded  with  at  once,  but  should 
not  be  proceeded  with  at  all,  if,  as  has  been  intimated,  there  was 
fraud,  collusion,  and  arbitrary  action  by  the  board.  When  the 
time  comes  that  a  showing  is  made  of  such  conduct  by  the  ofi&cer^ 
of  any  state  institution,  and  the  matter  is  brought  to  the  attention 
of  this  court  in  a  procedure  by  which  it  can  be  reviewed,  it  will 
receive  a  prompt  judgment  of  condemnation. 

The  writ  of  mandamus  is  dismissed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


MANDAMUS— DISCRETION.— It  is  not  accurate  to  say  that  the  writ 
of  mandamus  will  not  issue  to  control  discretion;  for  it  ia  well  settled 
that  it  may  issue  to  correct  an  abuse  of  discretion,  if  the  case  is  other- 
wise proper:  Wood  v.  Strother,  76  Cal.  545;  9  Am.  St.  Rep.  249.  It 
does  not  lie  to  review  the  act  of  an  officer  when  the  duty  he  is  called 
upon  to  perform  requires  the  exercise  of  an  act  of  judgment  on  his  part: 
Sansom  v.  Mercer,  «8  Tex.  488;  2  Am.  St.  Rep.  505;  State  v.  Barnes,  25 
Fla.  298;  23  Am.  St.  Rep.  516.  The  generally  accepted  rule  is,  that  the 
courts  will  not  by  mandamus  compel  a  municipal  corporation  to  enter 
into  a  contract  for  city  printing  with  one  who  shows  himself  merely  to 
have  been  the  lowest  bidder  in  a  competition  to  obtain  such  a  contract. 
The  responsibility  of  the  bidder,  his  experience,  and  his  facilities  for 
carrying  out  a  contract,  may  be  looked  into,  and  an  honest  determina- 
tion, that  on  the  whole  his  bid  will  not  be  in  the  long  run  the  lowest,  ia 
entitled  to  control :  Times  Pub.  Co.  v.  Everett,  9  Wash.  518,  521;  43 
Am.  St.  Rep.  865,  867. 

Besponsible  Bidders,  Who  are,  and  How^  to  ISnforce  Their  Slgrhts. 

In  many  of  the  states,  it  is  provided,  either  by  constitution  or  by 
legislation,  that  certain  contracts  or  services  to  be  rendered  the  public, 
auch  as  public  printing,  the  erection  of  public  buildings,  and  other  kin- 
dred works  of  public  improvement,  shall  be  let  to  the  lowest  resTionsible 
bidder  givin<»  adequate  security;  and  the  question  often  arises  as  to 
who  is  the  lowest  responsible  bidder,  and  how  may  his  rights  be  en- 
forced. It  is  clear  that  if  officers  and  administrative  boards,  having  the 
power  of  awarding  contracts  for  public  work,  were  required  to  act  min- 
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isterially,  or  in  a  particular  way,  the  public  interests  would  suffer  at 
the  hands  of  designing  and  unscrupulous  men.  On  the  other  hand,  it 
soiuetimea  happens  that  public  otiicers  and  administrative  boards  are 
oblivious  to  the  interests  of  the  public,  and  that,  if  there  were  no  checks 
upon  them,  the  door  to  fraud,  corruption,  and  official  extravagance 
would  be  thrown  wide  open.  The  law,  therefore,  has  wisely  provided 
that  contracts  for  public  work  shall  lie  let  to  the  lowest  responsible 
bidder  giving  adequate  pecurity.  This  provision,  sometimes  embodied 
in  constitutions,  is  mandatory,  but  it  is  to  Ije  applied  according  to  its 
spirit,  and  not  literally:  People  v.  Fay,  3  Lane.  398.  It  is  the  duty  of 
public  officers  and  atlministrative  boards  to  comply  with  it:  Hoole  v. 
kinkead,  16  Nev.  217;  In  re  Emigrant  etc.  Sav.  Bank,  75  N.  Y.  388; 
yet,  at  the  same  time,  those  whose  duty  it  is  to  let  contracts  for  public 
work  are  required,  in  ascertaining  who  is  the  lowest  responsible  bidder, 
to  deliberate  and  to  decide.  Their  duties,  therefore,  are  not  merely 
ministerial,  but  partake  of  a  judicial  character,  requiring  the  exercise 
of  discretion:  Ilonle  v.  Kinkead,  16  Nev,  217;  American  etc.  Pavement 
Co.  V.  Wagner,  139  Pa.  St.  623;  Commonwealth  v.  Mitchell,  82  Pa.  St. 
343. 

The  public  has  the  right  to  have  the  work  let  to  the  lowest  respon- 
sible bidder,  for  it  is  interested  in  the  tax  to  pay  for  the  wurk  :  Brauy  v. 
Bartlett,  56  Cal.  350.  Thus,  if  a  city  charter  requires  all  contracts  for 
public  improvements  to  be  let  to  the  lowest  bidder,  and  one  of  four 
bidders  on  a  grading  and  paving  job,  whose  bid  is  the  lowest,  is  allowed 
to  withdraw  it,  because  of  an  alleged  mistake  in  the  amount,  and  the 
contract  is  awarded  to  the  next  lowest  bidder,  without  read  vertiseuient, 
it  is  illegal,  and  such  readvertisement  should  i)e  ordered  by  the  city 
council,  which  has  no  ]K)wer  to  deprive  the  city,  and  the  parties  who 
would  lie  assessed,  of  the  benefit  of  a  letting  to  the  lowest  responsible 
bidder:  Twiss  v.  Port  Huron,  63  Mich.  528.  The  violation  of  a  provi- 
sion of  law  requiring  the  street  commissioners  of  a  city  to  let  contracts 
for  city  improvements  to  the  lowest  bidder  must  always    be  regarded, 

f)rima  facie  at  least,  as  "affecting  the  substantial  justice  of  tlie  tax" 
evied  to  pay  for  such  an  improvement:  "Wells  v.  Burnham,20  Wis.  112. 
Another  thing  to  be  considere<l  in  the  letting  of  contracts  for  public 
works  or  improvements  is,  that  it  is  not  the  interest  of  the  bidder  which 
is  to  be  guarded.  The  prime  object  of  consideration  is  the  welfare  of 
the  public.  Those  who  have  the  power  to  let  such  contracts  must, 
therefore,  exercise  tlieir  discretion  for  the  Itetiedt  of  the  public;  and  it 
must  be  lx)rne  in  mind  that  the  adn  inistrative  discretion  they  have  is 
that  which  comes  wittiin  the  law.  Tliey  have  none  without  or  a}:ain8t 
the  law.  It  follows,  therefore,  that,  in  de<-idin<^  upon  the  re8|)onsibility 
of  bidders,  it  is  the  duty  of  officers  and  a<liiiinistrative  boards  to  con- 
sider the  |>eciiniary  ability  of  bidders  to  |)erform  the  contract,  and  to 
ascertain  which  ones,  in  point  of  skill,  ability,  and  integrity  would  be 
most  likely  to  do  faithful,  conscientious  work,  and  to  fulfill  the  terms 
of  the  contract.  The  «letermination  of  who  is  the  lowest  bidder,  with 
the  qualification  of  responsibilily,  rests  not  in  the  exercise  of  an  arbi- 
trary, unlimited  discretion  of  the  ofFicpr  or  board  awarding  the  con- 
tract, but  upon  the  exercise  of  a  f>ona  fide  iu<lgment,  based  upon  facts 
tending  reasonably  to  the  support  of  such  determination.  There  must 
fie  a  rational  basis  of  fact  to  supjK>rt  such  «leterniination :  Hoole  v. 
Kinkea«l,  16  Nev.  217;  McGov<rn  v.  Hoard  of  Public  Works,  '>7  N.  J.  L. 
680;  .Scbeft»auer  v.  kearney.  57  N.  .T.  L.  688;  People  v.  Dorsheimer, 
65  How.  Pr.  118,  In  determining  whether  a  l)id  is  the  lowest  among 
several,  the  ounlity  and  utility  of  the  thinir  offered — its  a<lAptability  to 
the  purfose  for  which  it  is  renuire<t — ii  ust  Iw  first  considered:  Cleve- 
land etc.  Tel.  Co.  v.  Boar.l  of  Fire  Comnirs..  55  Barb,  288. 

While  contracts  may  originate  in  advertisements  ad<lreflBed  to  the 
general  public,  the  intent  manifested  by  an  advertisement  must  govern 
in  its  interpretatitm,  H  it  is  nothing  more  tlian  a  suggestion  to  induce 
offers  of  a  contract  f)V  ot Iters,  it  impows,  of  itself,  no  lialiility:  Ander- 
koo  T.  Public  Schouis,  12J  Mo.  01.     lu  uther  words,  the  issuing  of  a 
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notice  inviting  proposals  for  a  public  worls.  is  not  a  contract,  and  does 
not,  of  itself,  bind  the  one  issuing  it  to  award  a  contract  for  the  work  to 
the  lowest  bidder,  nor  create  any  obligation  on  his  part  to  award  a  con- 
tract at  all:  Smith  v.  New  York,  10  N.  Y.  504;  People  v.  Croton  Aque- 
duct Board,  49  Barb.  259.  Neither  is  the  acceptance  of  the  lowest  bid 
a  contract.  The  awarding  body  may  rescind  its  action  and  make 
another  award:  Mills  Pub.  Co.  v.  Larrabee,  78  Iowa,  100;  State  v. 
Allen,  8  Wash.  168.  If  there  is  no  statutory  or  constitutional  provision 
requiring  contracts  for  public  work  to  be  let  to  the  lowest  responsible 
bidder,  they  may,  of  course,  be  let  to  one  who  is  not  the  lowest  bidder, 
BO  long  as  the  amount  to  be  paid  for  the  work  does  not  exceed  the  limit 
fixed  for  it  by  law,  and  a  writ  of  mandamus  will  not  lie  to  compel  an 
award  to  the  lowest  bidder,  nor  will  an  injunction  lie  to  restrain  the 
letting  of  the  contract,  at  legal  rates,  although  other  parties  are  willing,, 
and  offer  to  perform  the  work  for  a  sum  less  than  the  amount  fixed  by 
law  fordoing  such  work:  Commissioners  of  Harper  County  v.  State, 
47  Kan.  283;  State  v.  Dixon  County,  24  Neb.  108;  State  v.  Lincoln 
County,  35  Neb.  346;  Yarnold  V.Lawrence,  15  Kan.  126.  So,  where- 
the  only  requirement  is,  that  the  contract  shall  be  let  on  "terms  most 
advantageous  to  the  people  of  the  state,"  and  a  discretion  is  exercised 
in  letting  a  contract  to  one  who  is  not  the  lowest  bidder,  the  latter  can- 
not have  a  mandamus  to  compel  the  award  of  the  contract  to  him  r 
Mills  Pub.  Co.  V.  Larrabee,  78  Iowa,  97;  Free  Press  Assn.  v.  Nichols, 
45  Vt.  7.  But,  even  where  the  constitution  or  some  statute  does  require 
the  work  to  be  let  to  the  lowest  responsible  bidder  giving  adequate  se- 
curity, the  administrative  board  wliose  duty  it  is  to  let  the  contract  ia- 
not  bound  to  let  it  to  the  one  whose  bid  is  merely  the  lowest;  and,  if  it 
iias  done  so,  its  action  may  be  reconsidered,  before  the  contract  ia 
closed,  and  the  award  be  made  to  another.  It  has  a  discretion  to  de- 
termine who  is  "the  lowest  bidder"  and  what  is  "adequate  security,"" 
and  must  exercise  it  to  the  best  of  its  judgment  and  for  the  public  in- 
terest. When  this  has  been  done,  mandamus  will  not  lie,  in  the- 
absence  of  a  clear  showing  of  fraud  or  bad  faith,  to  compel  the  award 
of  thecontrict  to  one  whose  bid  is  merely  the  lowest  in  amount:  People 
V.  Croton  Aqueduct  Board,  26  Barb."  240;  49  Barb.  259;  Kelly  v. 
Chicago,  62  111.279;  Co  nmonwoalth  v.  Mitchell,  8:.'  Pa.  St.  343;  People 
V.  Fay,  3  Lans.  398;  Hoole  v.  Kinkead,  16  Nev.  217;  Mayo  v.  County 
Commrs.,  141  Mass.  74;  State  v.  McGrath,  91  Mo.  38S;  Mills  Pub.  Co. 
V.  Larrabee,  78  Iowa,  97;  Weed  v.  Beach,  56  How.  Pr.  470;  American, 
etc.  Pavement  Co.  v.  Wagner,  139  Pa.  St.  623;  East  River  Gas  Light 
Co.  v.  Donnelly,  93  N.  Y.  557;  State  v.  Scott,  17  Neb.  686;  18  Neb.  597; 
State  v.  Milligan,  3  Wash.  144;  Times  Pub.  Co.  v.  Everett,  9  Wash. 
518;  43  Am.  St.  Rep.  865;  People  v.  Dorf  heimer,  55How.  Pr.  118;  State 
v.  Directors,  5  Ohio  St.  234;  Hanlin  v.  Independent  Dist.,  66  Iowa,  69; 
(toss  v.  State  Capitol  Commission,  11  Wash.  474;  State  v.  Allen,  ^ 
Wash.  168;  Madison  v.  Harbor  Board,  76  Md.  395;  Smith  v.  New  York, 
10  N.  Y.  .504;  State  v.  Kendall,  15  Neb.  262;  People  v.  Aldermen,  11 
Abb.  Pr.  289;  People  v.  Smith,  12  Abb.  Pr.  133. 

Thus,  by  the  charter  of  the  city  of  Chicago,  the  board  of  public  works 
was  made  a  distinct  branch  of  the  city  government,  having  charge  and 
superintendence  of  all  the  public  improvements  of  the  city,  and  the 
board  was  required  to  award  all  contracts  "to  the  lowest  reliable  and 
responsible  bidder  or  bidders."  It  advertised  for  sealed  proposals  for 
the  construction  of  a  new  "lake  tunnel"  of  the  estimated  cost  of  four 
hundred  thousand  dollars,  reserving  the  right  to  reject  any  bid  for  cer- 
tain causes.  The  contract  was  awarded  to  Steel  &  McMahon,  who  were 
not  the  lowest  bidders.  The  complainants,  whose  bid  was  about  four 
thousand  dollars  lesa,  filed  their  bill  in  equity  to  restrain  the  board 
and  Steel  &  McMahon  from  entering  into  the  performance  of  the  con- 
tract, and  to  compel  the  board  to  award  the  contract  to  complainants* 
also  claiming  that,  as  taxpayers,  they  were  entitled  to  demand  the  let- 
tia;;  of  the  work  to  the  lowest  bidder.     The  bill  was  dismissed,  and  this 
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decree  was,  on  appeal,  hold  to  be  correct.  The  bill,  so  far  as  it  songht 
to  have  the  contract  awarded  to  complainants,  was  in  the  nature  of  a 
mandamus,  but  that  would  not  lie,  as  the  board  was  invested  with  a  dia- 
cretion,  that  the  courts  will  not,  in  the  absence  of  fraud  or  bad  faith, 
seek  to  control.  The  complainants  did  not  show  any  clear  legal  right 
to  the  relitif  sought ;  and,  with  reference  to  the  claim  that  complainanta 
might  suffer  injury  as  taxpayers  by  an  increase  of  taxation  to  the 
amount  of  four  thousand  dollars,  the  difference  between  the  bids,  in 
case  the  contract  was  awarded  to  Steel  &  McMahon,  instead  of  to  the 
lowest  bidder,  the  court  held  it  to  be  entirely  inadmissible,  and  said: 
"Aside  from  the  objection  of  maintaining  such  suit,  in  respect  to  com- 
plainants' rights  as  taxpayers  merely,  where  their  private  rights  are 
not  peculiarly  affected,  and  the  only  concern  they  have  in  the  question 
belongs  to  them  only  as  members  of  the  community,  we  could  not  look 
with  favor  upon  a  complaint  of  that  amount  of  added  taxation,  caused 
for  the  purpose  of  securing  honest  and  competent  contractors  in  a  work 
of  such  character  and  magnitude,  where  an  act  of  incompetency  or 
unfaithfulness  in  the  perfornance  of  the  contract  might  easily  bring 
upon  the  city  losses  which,  in  comparison,  would  dwarf  the  sum  com- 
plained of  into  insigni  ficance" :  Ke.  ly  v.  Ciiioago,  62  III.  279.  The  same 
principle  applies  where  a  mandamus  is  songht  to  compel  the  board  of 
public  lands  and  buildings  to  accept  the  "highest"  bid  for  the  leasing 
<jf  certain  school  lands.  Thj  writ  will  be  denied,  unless  it  is  clear  that 
there  has  been  an  abuse  of  discretion,  and  that  the  sum  bid  is  the  full 
rental  value  of  the  land  :  State  v.  Scott,  17  Neb.  686;  18  Neb.  597;  and, 
if  a  pirty  at  a  public  letting  of  educational  lands  is  the  higliest  bidder, 
but  afterward  refuses  to  accept  the  lease  and  pay  the  amount  due 
thereon,  and  perform  the  contract  on  his  part,  the  board  will  not  be 
compellel,  by  mandamus,  to  accept  a  lower  bid  afterward  made  by 
him  for  the  same  tract  of  land:  State  v.  Scott,  18  Neb.  507. 

Under  a  law  requiring  an  award  of  a  contract  for  public  work  to  be 
given  to  "the  lowest  bidder,  who  will  give  adequate  security,"  a  lower 
bidder  who  has  given  the  security  requir^l  is  not  entitled  to  a  manda- 
mus, after  an  award  of  the  contract  has  actually  been  made  to  another 
party:  People  v.  Contracting  Board,  27  N.  Y.  378;  Talbot  Paving  Co. 
V.  Common  Council,  91  Mich.  2(52;  Weed  v.  Beach,  56  How.  Pr.  470; 
State  V.  Board  of  Education,  24  Wis.  633;  State  v.  Commissioners  of 
Printing,  18  Ohio  St.  386.  Contra,  Boron  v.  Commissioners,  21  Ohio  St. 
311,  holding  that  where  county  commissioners  refuse  to  award  a  con- 
tract for  labor  and  materials  to  the  person  entitled  thereto,  he  may 
«nforce  against  them  such  award  by  mandamus,  although  they  have 
made  an  unauthorized  award  to  other  parties,  provided  the  party  en- 
titled thereto  has  done  nothing  to  waive  his  right,  and  has  used  reason- 
able diligence  in  asserting  it. 

The  expression,  "lowest  bidder,"  necessarily  implies  a  common 
standard  by  which  to  measure  the  respective  bids,  anil,  in  some  cases, 
that  common  standard  must  necessarily  be  previously  prepared  sjwcifi- 
cations,  freely  accessible  to  all  competitors  for  the  contract,  upon  which 
alone  their  respective  bids  are  to  be  based,  the  intent  of  the  law  being 
to  secure  to  the  public  the  advantage  of  fair  and  just  com{>etition 
between  bidders,  and,  at  the  same  time,  to  prevent  favoritism  and 
fraud  in  every  form:  Mazet  v.  Pittsburgh,  137  Pa.  St.  548.  The  terra 
"  lowest  bid  ler"  is  not  to  be  construed  literally:  Cleveland  etc.  Tel. 
Co.  v.  Board  of  Fir.i  Commrg.,  65  B»rb.  288.  The  word  "responsible" 
has  a  broader  meaning  than  is  involved  in  the  pecuniary  ability  to 
make  a  goo  I  contra<;t  hy  security  for  its  faithful  performance,  and 
where  the  term  is  applied  to  contracts,  requiring  for  their  execution,  not 
only  pecuniary  ability,  but  also  judgment  and   skill,  the  duties  and 

Sowers  of  those  awarding:  snch  contracts  to  the  lowest  re8i)on8ible  bid- 
er  are  more  then  ministerial.  They  are  delilierative  and  discretion- 
ary: Comtnonwealth  v.  Mitchell,  82  Pa.  St.  343.  Snch  is  the  reasoning 
of  all,  or  nearly  all,  of  the  decisions  upon  the  subject.  While,  theo- 
retically, it  is  not  easily  answerable,  we  think  that  its  result  is  to  d»- 
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prive  the  statutory  and  constitutional  provisions  upon  the  subject  of 
their  proper  efficiency,  and  to  enable  boards  and  other  local  tribunals 
to  practice  practical  politics  under  the  pretense  of  exercising  their  dis- 
cretion. These  provisions,  doubtless,  were  the  result  of  a  widespread 
belief  that  the  public  was  being  defrauded  through  the  awarding  of 
contracts  at  sums  grossly  disproportionate  to  the  fair  value  of  the  work 
done  or  materials  furnished;  and  it  was  hoped  that  tliis  might  be 
avoided  by  requiring  public  notice  to  be  given  of  proposed  contracts, 
for  which  the  public  would  be  invited  to  compete,  and  that,  as  a  result 
of  this,  competition  might  be  excited,  and  contracts  awarded  to  per- 
sons who  were  willing  to  perform  them  according  to  the  plans  and  gpeci- 
ficHtions  at  the  most  reasonable  terms.  If,  however,  the  courts  are  to 
hold  that  the  word  "responsible,"  as  used  in  these  provisions,  does  not 
refer  to  pecuniary  responsibility  alone,  and  that  the  board  awarding  the 
contract  may  consider  numerous  other  matters  of  which  there  is  bo 
accurate  measure,  then  it  is  clear  that  the  board  may  awaid  the  con- 
tract at  whatsoever  price  it  pleases,  on  the  ground  that  it  regards  the 
person  whom  it  favors  as  being  especially  competent,  or  as  having  some 
other  qualification  which,  in  its  discretion,  it  regards  as  peculiarly  val- 
uable. 

The  officer  or  board  lettinjj;  the  contract  is  also  to  determine  what  is 
adequate  security.  Proposals  for  a  contract,  requiring  as  security  the 
certificate  of  a  bank  that  it  holds  a  deposit  of  four  thousand  dollars, 
"in  cash,"  are  satisfied  by  a  certificate  of  the  deposit  of  four  thousand 
dollars,  without  further  specification :  People  v.  Contracting  Board,  27 
N.  Y.  378.  Where  a  city  invites  bids  for  earth  excavation,  upon  the 
basis  of  estimates  made  by  a  surveyor,  who  makes  an  error  therein, 
the  lowest  bidder  under  the  estimates  is  the  lowest  bidder  under  the 
law,  and  where  he  has  complied  with  the  law,  and  performed  the  work, 
he  does  not  lose  his  right  of  action  against  the  city  because  the  esti- 
mates were  erroneous,  and  may  recover,  so  long  as  he  did  nothing  to 
mislead  or  deceive  the  city,  and  practiced  no  fraud,  although  the  bid- 
der knew  that  the  estimates  were  incorrect,  and  the  contract,  as 
awarded,  cost  the  city  nearly  twice  the  actual  value  of  the  work.  The 
bidder  had  a  right  to  the  benefit  of  his  own  knowledge  honestly  ac- 
quired, and  the  city  cannot  urge  against  him  its  own  ignorance  or  er- 
ror: Reilly  v.  Mayor,  111  N.  Y.  473. 

An  officer  or  administrative  board  letting  a  contract  may  reserve  the 
right  to  reject  any  and  all  bids:  People  v.  Croton  Aqueduct  Board,  49 
Barb.  259;  and,  though  it  is  the  rule  to  let  "to  the  lowest  and  best  bid- 
der," the  contract,  under  such  a  reservation,  may  be  awarded  to  one 
who  is  not  the  lowest  bidder,  and  the  latter  has  no  cause  of  action; 
Hanlin  v.  Independent  Dist.,  66  Iowa,  69;  State  v.  Directors,  5  Ohio 
St.  234;  although  the  contract  was  let  "arbitrarily  and  capriciously, 
and  through  favoritism":  Anderson  v.  Public  Schools,  122  Mo.  61. 
The  act  of  bidding  in  response  to  an  advertisement  containing  an  ex- 
press reservation  of  the  right  "to  reject  any  or  all  bids,"  is,  of  itself, 
a  consent  to  this  reserved  right,  and  concludes  the  bidder  from  any 
attempt  to  enforce  the  acceptance  of  his  bid  because  it  is  the  lowest: 
Keogh  V.  Mayor,  4  Del.  Ch.  491.  The  bids  may,  also,  be  rejected 
altogether,  without  such  a  reservation,  where  they  are  extravagant,  or 
far  beyond  the  amount  of  the  contemplated  expenditure:  People  v. 
Croton  Aqueduct  Board,  49  Barb.  259.  The  legislative  provision  in 
relation  to  contracts  by  the  city  of  New  York,  requiring  that  all  con- 
tracts "shall  be  awarded  to  the  lowest  bidder  for  the  same  with  ade- 
quate security,  and  every  such  contract  shall  be  deemed  confirmed  in 
and  to  such  lowest  bidder  at  the  time  of  the  opening  of  the  bids,  esti- 
mates, or  proposals  therefor,  and  such  contract  shall  be  forthwith  duly 
executed  with  such  lowest  bidder,"  does  not  compel  the  making  of  a 
contract  by  the  city  with  such  lowest  bidder.  While  no  contract  can 
be  let  to  one  not  the  lowest  bidder,  the  body  awarding  the  contract, 
acting  in  good  faith,  may  refuse  to  award  it  to  him,  if  they  deem  it  for 
the  best  interest  of  the  citv  to  do  so.    It  may  reject  all  the  bids  and 
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readvertise:  Walsh  v.  Mayor,  113  N.  Y.  142;  Gosa  v.  State  Capitol 
Commission,  11  Wash.  474 ;  American  etc.  Pnvement  Co.  v.  Wagner,  139 
Pa  .6t.  (J23;  especially  where  it  is  authorized  by  statute  to  do  so:  Gobs  v. 
8tate  Capitol  Commission,  11  Wash.  474;  but  a  statute  authorizing  the 
rejection  of  all  bids  does  not  authorize  the  acceptance  of  any  "but  the 
lowest  responsible  bid":  ijtate  v.  Board  of  Education,  42  Ohio  St.  374. 
State  officers  having  endeavored  to  obtain  bids  in  a  certain  form,  and 
failed,  are  at  lil>erty,  as  against  such  faulty  bidders,  to  examine  all, 
and,  according  to  their  best  judgment,  award  the  contract  to  the  lowest 
bidder:  Weed  v.  Beach,  56  How.  Pr.  470.  Compare  McBrain  v.  Grand 
Rapids,  56  Mich.  95.  A  contracting  board  is  not  bound  to  accept  a  pal- 
pably deceptive  bid:  People  v.  Contracting  Board,  33  N.  Y.  382.  But 
such  a  board  has  no  power  to  allow  a  bid  to  be  privately  amended,  so 
as  to  make  it  better  than  another,  and  acceptable  to  the  board:  State 
V.  Douglas  County,  11  Neb.  48t;  Dickinson  v.  Poughkeepaie,  75  N.  Y. 
65.  The  lowest  biilder  must  file  his  bond,  etc.,  when  required ;  and,  if 
he  fails  to  do  so,  the  contract  may  be  let  to  the  next  lowest  bidder,  in 
the  discretion  of  the  contracting  board:  State  v.  Board  of  Commrs., 
26  Ohio  St.  531;  State  v.  Allen,  8  Wash.  168;  but,  in  such  a  case,  the 
next  lowest  bidder  is  not  entitled  to  a  writ  of  mandiimus  to  compel  an 
award  of  the  contract  to  himself:  State  v.  Commissioners,  36  Ohio  St. 
326.  Where  the  notice  of  letting  a  contract  is  defective  or  insufficient, 
the  remedy  is  not  by  mamlamus:  American  Clock  Co.  v.  Commis- 
sioners, 31  Ohio  St.  415.  A  statute  requiring  contracts  for  the  im- 
Erovement  of  roads  to  be  let  to  the  lowest  responsible  bidder  incladea 
ridges  and  culverts:  Follnier  v.  NuckoUji  County,  6  Neb.  204. 
As  mandamus  will  not  lie  to  compel  the  award  of  a  contract  for  pub- 
lic work  to  one  who  is  merely  the  lowest  bidder  in  amount,  so  an  in- 
junction will  not  lie  to  restrain  the  award  of  the  contract  to  another, 
about  to  be  made  in  good  faith,  and  in  a  manner  which,  according  to 
the  judgment  and  discretion  of  the  body  letting  it,  will  best  subserve  the 
public  interests:  Kelly  v.  Chica':;o,  62  III.  27i«;  Mills  Pub.  Co.  v.  Lar- 
rabee,  78  Iowa,  97;  Findlov  v.  Pittsburgh,  82  Pa.  St.  351 ;  State  v.  Milli- 
gan,  3  Wash.  144;  Times  Pub.  Co.  v.  Everett,  9  Wash.  51S;  43  Am,  St, 
Kep.  865;  (loss  v.  State  Capitol  Commission,  11  Wash.  474;  Keogh  v. 
Mavor,  4  Del.  Ch.  491;  Dibble  v.  New  Haven,  56  Conn.  199;  Wiggins 
V.  f'hiladelphia,  2  Brewst.  444;  May  v.  Detroit,  2  Mich.  N.  P.  235. 

The  exercise  of  an  "honest  discretion"  in  making  a  contract  ought 
not  to  Ihj  interfered  with  by  injunction;  and  a  city  will  not  be  enjoined 
«„'ainst  awarding  a  contract  to  a  liijiher  bidder,  where  the  complainant 
has  violated  the  terms  of  the  ordinance  inviting  the  bids:  Wiggins  v. 
Philadelphia,  2  Brewst.  444.  If  the  charter  of  a  particular  city  reouires 
its  council  to  "annually  lot  the  public  printing  to  the  lowest  and  best 
bidder,"  an(l  makes  it  "the  duty  of  the  council,  after  having  let  the 
contract  for  the  city  printing,  to  designate  the  newspaper  i)ubli8hed  by 
the  party  receiving  said  contract  as  the  oHicial  newspaper  of  sai  1  city," 
this  floes  not  compel  the  city  council  to  let  the  contri\ct  for  the  city 
printing  to  the  lowest  and  best  bidder  who  is  at  the  time  the  publisher 
of  a  newspaper;  nor  does  it  forbid  their  letting  the  contract  to  one  who, 
at  the  time  of  the  bidding,  is  not  the  publisher  of  a  newHp:i(>er.  The 
fli'icretion  is  especially  conferred  upon  the  council,  an<l  upon  no  other 
Tribunal,  of  determining  who  is  the  lowest  and  best  bidder.  So,  where 
the  action  of  a  city  council  is  authorized  by  law,  and  it  acts  within  the 
limits  of  the  discretion  conferred  upon  it  by  such  law,  a  court  of  equity 
will  not  enjoin  its  action:  State  v.  Milligan,  3  Wash.  144.  At  the 
same  time,  while  tht-re  may  be  some  discretion  of  a  ju<Iicial  character 
reposed  in  a  city  council  (or  determining  what  is  the  lowest  and  Iwst 
i)i<i.  under  a  statute  requiring  a  contract  ifor  city  advertising  to  be  let  to 
the  lowest  bidder,  yet,  in  order  to  prevent  interference  by  injunction, 
the  council  shouNl  judicially  find  the  facts  which,  in  its  judgment, 
render  the  apparently  lowest  bid  not  the  lowest  and  best  In  fact:  Times 
Pub.  Co.  v.  Everett, '9  Wash.  518;  43  Am.  St.  Kep,  865.  Where  a  dis- 
crutionary  power  ia  conferred,  by  statute,  upon  a  board  of  state  capitol 


May,  1895.]       State  v.   Rickards.  495 

commissioners,  to  reject  all  bids  called  for  by  them  for  the  construction 
of  a  state  capitoi  building,  the  courts  are  not  warranted  in  interfering 
by  injunction,  upon  the  rejection  ot  all  bids  and  the  issuance  ot  a  new 
call  prescribing  different  conditions:  Gosa  v.  State  Capitol  Commis- 
eion,  11  Wash.  474. 

The  determination  of  who  is  the  lowest  and  best  bidder  on  a  contract 
cannot,  where  there  is  a  rational  basis  of  fact  to  support  such  deter- 
mination, be  set  aside  on  certiorari:  McGovern  v.  Board  of  Public 
Works,  57  N.  J.  L.  580;  Schefbauer  v.  Kearney,  57  N.  J.  L.  588.  Thus, 
under  the  laws  of  New  Jersey,  the  board  of  township  committee,  in  the 
exercise  of  the  power  of  lighting  the  streets  of  a  township,  is  not  bound 
to  award  a  contract,  Where  the  street  lighting  is  done  by  contract,  to 
the  lowest  bidder  for  such  work,  but  they  are  bound  to  exercise  the 
power  in  a  bona  fide  manner,  and  with  reasonable  discretion  and  judg- 
ment, for  the  benefit  of  the  township,  basing  such  reasonable  discretion 
upon  a  rational  basis  of  fact  in  its  support.  When  the  determination 
of  the  board  is  upheld  by  such  rational  basis  of  fact,  the  court  will  not 
decide  disputed  facts  or  weigih  evidence  in  order  to  review  the  action  of 
the  board  in  awarding  contracts  of  the  class  in  question  :  Schefbauer  v. 
Kearney,  57  N.  J.  L.  689;  McGovern  v.  Board  of  Publio  Works,  57 
N.  J.  L.  580. 

The  lowest  bidder,  in  amount,  has  sometimes  sought  recourse  in  an 
action  for  damages  caused  by  the  rejection  of  his  bid,  and  the  award  of 
the  contract  to  another.  But,  as  a  general  rule,  a  public  officer  is  not 
responsible,  in  a  civil  suit,  for  a  judicial  determination,  however  erro- 
neous it  may  be,  or  however  malicious  even  the  motive  which  pro- 
duced it.  And,  as  municipal  oflicers  act  in  a  quasi  judicial  capacity  in 
determining  who  is  "the  lowest  responsible  bidder  giving  adequate 
security,"  they  come  within  this  rule.  The  duty  they  owe  is  a  public 
duty  to  the  city  or  people  at  large,  not  to  the  one  claiming  to  be  the 
lowest  bidder.  They  do  not  art  for  the  benefit  of  individuals,  or  the 
protection  of  private  interests;  and  are  not,  therefore,  liable  to  a  civil 
suit  at  the  instance  of  an  individual.  There  is  no  individual  liability. 
That  such  actions  are  not  maintainable, see  East  Eiver  Gas  Light  Co.  v. 
Donnelly,  93  N.  Y.  557;  Walsh  v.  Mayor,  113  N.  Y.  142;  Smith  v.  New 
York,  10  N.  Y.  504;  American  Pavement  Co.  v.  Wagner,  139  Pa.  St. 
623. 

What  is  said  above  concerning  the  remedy  of  the  "lowest  bidder"  by 
mandamus,  injunction,  certiorari,  or  an  action  for  damages,  sliows  that, 
until  the  contract  is  closed  with  him,  he  has,  ordinarily,  no  remedy, 
where  the  contract  has  been  awarded  to  another,  in  the  exercise  of  an 
"honest  discretion,"  by  the  body  having  the  power  to  let  it.  He  is  not 
legally  entitl"d  to  the  contract  until  it  is  legally  awarded  to  him: 
American  Pavement  Co.  v.  Wagner,  139  Pa.  St.  623;  People  v.  Croton 
Aqueduct  Board,  26  Barb.  240;  Mills  Pub.  Co.  ▼.  Larrabee,  78  Iowa, 
97;  Keogh  v.  Mayor,  4  Del.  Ch.  491;  May  v.  Detroit,  2  Mich.  N.  P. 
235.  The  court  may  guard  the  public  interests  against  any  corrupt  or 
fraudulent  abuse  of  the  powers  granted  to  cities  or  their  officers;  but 
where  no  private  right  is  infringed  in  awarding  a  contract  or  public 
work,  and  the  city  or  its  officers  exercise  their  discretion  in  good  faith, 
a  court  will  not  revise  the  grounds  of  their  proceedings,  nor  entertain 
the  suggestion  that  their  action  is  inexpedient  for  the  public  interest: 
Keogh  V.  Mayor,  4  Del.  Ch.  491. 

The  writ  of  mandamus,  in  cases  of  the  kind  under  consideration,  is 
denied  where  the  right  to  award  the  contract  is  doubtful:  People  v. 
Fay,  3  Lans.  398.  It  does  not  lie  to  compel  action  to  be  taken  on  a 
bid,  by  accepting  or  rejecting  it.  It  does  not  lie  to  compel  an  officer  to 
make  a  contract,  binding  upon  the  city,  county,  or  state:  People  v. 
Canal  Board,  13  Barb.  432;  People  v.  Croton  Aqueduct  Board, 49  Barb. 
259;  Times  Pub.  Co.  v.  Everett,  9  Wash.  518;  43  Am.  St.  Rep.  865; 
State  V.  Allen,  8  Wash.  168;  and  will,  of  course,  be  denied  where  the 
relator  is  not,  within  the  meaning  of  the  statute,  the  lowest  bidder: 
State  V.  Commissioners,  20  Ohio  St.  425.     One  is  not  entitled  to  the 
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writ  to  have  a  contract  awanled  to  him  as  I>eing  the  lowest  bidder  until 
he  shows  that  he  has  complied  with  the  law.  Thus,  where  it  is  per- 
fectly apparent  that  the  le){islature  intended  the  Wjrk  ot  annotating, 
printing,  binding,  and  publishing  the  revised  statutes  should  be  dune 
in  the  shortest  time  that  was  practicable  for  the  performance  of  so  im- 
portant an  undertaking,  the  party  asking  for  a  mandamus  to  award  a 
contract  to  him  for  doing  the  work,  as  being  the  lowest  and  best  bidder, 
must  show  that  all  the  requirements  of  the  law  under  which  the  pro- 
posal for  the  contract  was  made  have  been  substantially  complied  with: 
•State  V.  Barnes,  35  Oiiio  St.  136.  The  party  asking  for  the  writ  must 
show  a  clear  legal  right  in  himself:  State  v.  Board  of  Education,  42 
Ohio  St.  374.  The  only  acts  which  a  court  can  control  by  it  are  those 
which  are  purely  ministerial.  It  will  not  issue  to  direct  judgment  or  to 
control  discretion  :  State  v.  Kendall,  15  Neb.  262.  It  will  issue  to  com* 
pel  boards  or  officers  to  act  with  respect  to  the  letting  of  a  contract, 
and  to  do  their  duty  by  deciding  and  acting  according  to  their  best 
mdgment,  but  a  court  cannot  direct  them  in  what  manner  to  decide: 
Douglass  V.  Commonwealth,  108  Pa.  St.  559;  Commonwealth  v.  Mit- 
chell, 82  Pa.  St.  343;  Uoole  v.  Kinkead,  16  Nev.  217;  State  v.McGrath, 
91  Mo.  386. 

Notwithstanding  the  restricted  rights  and  remedies  of  the  lowest  bid- 
der for  a  contract  for  public  work,  and  the  wide  range  of  discretion 
gianted  to  othcers  and  boards  in  whom  the  function  of  awarding  such 
contracts  is  lotlged,  there  are  cases,  occasionally  occurring,  in  which  a 
mandamus  may  be  issued  tocompeisuoh  functionaries  to  perform  their 
duty  in  letting  a  contract  to  the  lowest  bidder  who  is  a  responsible 
party,  and  whose  bid  is  formal  and  regular,  and  in  which  an  injunction 
may  be  issued  to  restrain  an  award  of  the  contract  to  another:  State  v. 
Commissioners,  39  Ohio  St.  188;  Times  Pub.  Co.  v.  Everett,  9  Wash. 
518;  43  Am.  St.  Rep.  8ti5;  People  v.  Contracting  Board,  46  Barb.  254. 
It  is  the  duty  of  such  officers  to  let  such  contracts  to  ''the  lowest  and 
best  bidder,"  unless,  in  the  interest  of  the  public,  they  determine  to 
reject  all  bids:  State  v.  Coinmissiunera,  39  Ohio  St.  188;  American 
Pavement  Co.  v.  Wa/ner,  119  Pa.  St.  623;  Connolly  v.  Board  of  Free- 
holders, 57  N.  J.  L.  28i);  and  bidders  should  be  in  tunned  as  to  what  time 
the  bids  will  be  opened,  so  tliat  tiiey  may  be  present  and  see  that  the 
contract  is  awarded  to  the  lowest  bid<ler  as  the  law  provides:  People  v. 
Board  of  State  Auditors,  42  Mich.  422.  The  discretion  of  the  ofhcers 
must  be  exercised  in  a  "reasonable  manni-r,"  and  it  is  uuriasonable  to 
reject  the  lowest  bid  on  false  information  without  giving  tlie  bidder  a 
bearing  to  put  them  in  )K)sseHsion  of  the  real  facts.  Mamlamus  is  prop- 
erly awarded  in  such  a  case:  State  v.  CommiBsioners,  39  Ohio  St.  188; 
Connolly  v.  P.oard  of  Freeholders,  57  N.  J.  L.  2.S0.  If  u  contract  for 
public  work  has  been  awarded  without  sufficient  legal  cause  to  another 
than  the  lowest  bidder,  a  court  of  equity  may  enjoin  its  execution. 
esjM'cially  if  the  act  was  acconipanie<l  b^  evidence  of  bad  faith  and 
Qnfairiiess:  American  Pavement  Co.  v.  NSagner,  139  Pa.  St.  623.  So,  if 
thuui;h  fraud  or  manifest  error,  not  within  the  discretion  confided  to 
tb*' agents  of  a  municipal  corp<jration,  they  are  proceeding  to  make  a 
contract  which  will  ille>;;iily  cast  upon  taxp:iyer8  a  substantially  lar^^er 
burden  of  expense  than  is  necessary,  the  courts  will  interfere  by  in- 

4' unction  for  the  puri^oseof  restricting  their  action  within  legal  bounds: 
'imes  Pub.  Co.  v.  Kverett,  9  Wash.  518;  43  Am.  St.  liep.  8<>o.  Again, 
a  contract  may  be  awarded  and  exocute<l  under  such  circumstances  as 
to  make  it  void.  Thus,  county  commissioners  have  no  authority  to  re- 
quire each  bidder  for  theerei^tion  of  a  bridge  to  accompany  his  bid  with 
hifl  own  plans  and  s(N>citications,  they  adopting  such  plans  as  they  see 
fit,  and  accepting  the  hid  accompanying  the  same  without  giving  oUiera 
an  op{)ortunity  to  bid  on  such  nlans.  Such  conduct  opens  the  door  to 
oorruiition,  favoritism,  an't  fraud.  A  contract  awarded  on  such  a  letting 
isvoiti.  But,  in  such  a  ease,  where  there  is  no  valid  basis  on  which  bids 
could  1)6  received,  no  valid  contract  can  Ite  founded  thereon,  and  a 
lower  bidder  cannot  have  a  mandamus  for  the  purpose  of  having  tlie 
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contract  awarded  to  him:  People  v.  Commissioners,  4  Neb.  150.  Any 
other  contract  than  one  "to  the  lowest  bidder  who  shall  give  due  se- 
curity," upon  public  notice  of  proposals,  is  wholly  unauthorized  and 
void.  For  instance,  if  proposals  are  advertised  for,  and  received  by, 
water  commissioners,  and  one  of  the  competitors  is  permitted  by  the 
engineer,  to  whom  the  proposals  are  referred  for  calculation  and  com- 
parison, to  alter  his  bid  so  as  to  make  it  appear  lower  than  that  of  the 
others,  and  then,  after  acceptance  of  this  bid,  a  contract  is  made  at 
higher  prices,  with  a  large  number  of  prices  stipulated  for  therein  not 
in  the  competition  at  all,  and  with  a  material  clause  inserted  for  the 
benefit  of  the  contractor,  and  in  no  manner  contemplated  by,  or  offered 
to,  the  other  bidders,  the  contract  is  unauthorized  and  void.  Its  execu- 
tion does  not  conler  upon  the  contractor  any  right  of  action  thereunder, 
and  no  recovery  can  be  had  upon  a  quantum  meruit :  Dickinson  v. 
Poughkeepsie,  75  N.  Y.  65;  State  v.  Douglas  County.  11  Neb.  484. 

So,  where  a  city  charter  provided  that  all  work  done  involving  an  ex- 
penditure of  more  than  a  certain  amount  should  be,  by  contract,  let  "to 
the  lowest  responsible  bidder  giving  adequate  security,"  and  there 
were  seven  bidders  for  a  contract  for  such  work,  five  of  whom  were 
lowL'r  than  the  relator's,  in  mandamus  proceedings  brought  to  compel 
the  mayor  of  the  city  to  draw  his  warrant  on  the  city  treasurer  for  an 
amount  audited  by  the  common  council,  and  it  appeared  that  the  com- 
mon council  passed  a  resolution  awarding  the  contract  over  the  mayor's 
veto,  which  was  based  on  the  ground  that  the  relator's  bid  was  higher 
than  "that  of  another  responsible  party,"  and  no  question  or  objection 
was  ever  raised,  at  any  time,  that  the  lower  bids  were  not  formal  and 
regular,  or  made  by  responsible  parties,  it  was  held  that  the  contract 
was  illegal  and  void ;  that  the  relator  could  not  recover  for  the  work, 
and  was  not  entitled  to  a  writ;  and  that  nothing  was  added  to  the 
validity  of  the  relator's  claim  by  the  audit  and  allowance  thereof,  as 
that  body  exceeded  their  powers  in  doing  so:  People  v.  Gleason,  121 
N.  Y.  631. 

The  owner  of  property  to  be  assessed  for  street  improvement  is  en- 
titled to  have  the  work  done  by  the  lowest  responsible  bidder,  upon  a 
fair  bidding,  unaffected  by  any  act,  device,  or  machination  of  the  bidder 
to  whom  the  contract  may  be  awarded,  or  any  person  in  collusion  with 
him.  Hence,  where  one  makes  a  private  contract  with  owners  of  land 
to  be  so  assessed,  that  he  will  do  the  work  at  a  specified  rate,  in  lieu  of 
the  rate  to  be  awarded  in  a  contract  which  he  expects  to  obtain  for  doing 
street  work,  and  he  does  become  the  successful  bidder  for  the  work, 
the  arrangement  is  a  fraud  upon  the  other  owners,  vitiates  the  assess- 
ment, and  renders  it  a  nullity:  Brady  v.  Bartlett,  56  Cal.  350.  Man- 
damus will  issue  in  favor  of  the  assignee  of  the  lowest  responsible  bid- 
der to  allow  him  to  complete  a  contract,  as  for  publishing  state  volumes 
of  law  reports:  Banks  v.  De  Witt,  42  Ohio  St.  263. 
Am.  St.  Rkp.,  Vou  JU  — 82 
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TORTS.— THE  RULE  AS  TO  WRONGS  IS,  that  In  acta  mala 
in  Be,  the  intent  Kovenis,  but  in  those  mala  prohibita,  the  only  inquiry 
ia,  Haa  the  law  been  violated? 

JUSTICE  OF  THE  PEACE— EXCESSIVE  FEES.— A  justice  of 
the  peace  who  demands  and  receives  exce^^sive  fees  is  liable  in  an  action 
for  the  statutory  penalty  therefor;  and  it  is  no  defense  that  he  had  no 
corrupt  motive  or  intent  in  collecting  them;  or  that  he  was  ignorant  of 
the  fact  that  the  fees  were  illegal ;  or  that,  upon  discovery  of  his  extor* 
tion,  he  tendered  baik  the  fees;  or  th:it  the  person  paying  them  knew 
tliat  they  were  excessive,  and  kept  silent.  The  question  aa  to  voluntary 
pa\  meat,  in  such  a  case,  is  immaterial. 

Aotion  to  recover  the  statutory  penalty  for  collecting  illegal 
fees.  The  action  was  brought  under  a  statute  allowing  the  plain- 
tiff to  recover  ten  times  the  amount  of  fees,  not  specifically  pro- 
vided for  by  law,  demanded  and  received  of  him.  The  defend- 
ant admitted  the  excessive  charges,  but  relied  upon  defenses,  the 
nature  of  which  appear  from  the  opinion.  The  plaintiff's  reply 
denied  any  tender  of  the  amount  of  illegal  fees.  Counter-mo- 
tions for  judgment  on  the  pleadings  were  made.  The  court  sus- 
tained the  defendant's  motions,  and  granted  judgment,  dismissed 
the  plaintiff's  complaint,  and  awarded  costs  to  ihe  defendant 
The  action  of  the  court  in  sustaining  the  defendant's  motion  for 
judgment  was  assigned  as  error. 

W.  S.  Barbour  and  Smith  &  Word,  for  the  appellants, 

Cullen  &  Toole,  for  the  respondent 

^^"^  HUNT,  J.  The  first  question  presented  is,  whether  a 
justice  of  the  peace,  who  collects  fees  exceeding  those  allowed  him 
by  law,  is  liable  in  a  civil  action  for  a  penalty  of  ten  times  the 
amount  of  such  fees,  without  regard  to  any  corrupt  motive  or 
intent  in  collecting  them.  The  facts  of  this  case  show  an  ad- 
mitted violation  of  the  letter  of  the  law,  and  a  prima  facie  liabil- 
ity under  its  provisions:  Lydick  v.  Palmquist,  31  Neb.  300. 

That  the  justice  of  ithe  peace  believed  he  had  a  legal  right  to 
charge  the  fees  he  did,  and  acted  in  good  faith  in  taxing  and  col- 
lecting the  fees,  constitute  no  defense.  It  would  be  most  dan- 
gerous to  the  welfare  of  society  if  an  officer  elected  to  administer 
the  law  could  violate  it  to  his  own  pecuniary  advantage,  and  es- 
cape the  consequences  of  his  act  by  pleading  ignorance  of  the 
statute  he  had  violaitod. 

That  ignorance  of  the  law  is  no  excuse  is  a  postulate  of  law, 
but,  unless  the  mnxim  is  upheld,  there  would  be  innumerable 
problems  presented  to  courts,  and  he  who  knew  the  lea«t  might 
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fare  the  best;  or,  as  is  said  by  the  supreme  court  of  California 
(People  V.  O'Brien,  96  Cal.  171),  "the  denser  the  ignorance  the 
greater  would  be  the  exemption  from  liability." 

The  case  is  not  one  where  there  was  a  mistake  of  fact.  The 
***®  court  of  appeals  of  New  York  in  Gardner  v.  People,  62  N.  Y. 
299,  say:  "Such  mistakes  do  not  excuse  the  commission  of  pro- 
hibited acts.  The  rule  on  the  subject  appears  to  be,  that  in  acts 
mala  in  se  the  intent  governs,  but  in  those  mala  prohibita,  the 
only  inquiry  is,  has  the  law  been  violated?"  People  v.  Brooks,  1 
Denio,  457;  43  Am.  Dec.  704;  Beckham  v.  Nacke,  56  Mo.  546; 
Commonwealth  v.  Emmons,  98  Mass.  6;  Carr  v.  Trainer,  36  111. 
App.  587;  Eoberge  v.  Burnham,  124  Mass.  277;  People  v.  Monk, 
8  Utah,  35. 

The  receiving  of  the  illegal  fees  is  the  gist  of  the  wrong  under 
the  statute,  and,  when  such  fees  are  deliberately  accepted,  the 
law  is  violated,  and  the  liability  attaches. 

!N"o  less  eminent  a  judge  than  Chief  Justice  Gibson  of  Pennsyl- 
vania, in  an  early  case  (Coates  v.  Wallace,  17  Serg.  &  E.  75), 
wherein  a  justice  of  the  peace  was  sued  for  a  penalty  in  having 
exacted  illegal  fees,  wrote  as  fallows:  "The  penalty  imposed  by  this 
act  may  be  incuiTed  by  exacting  fees  which  are  supposed  at  the 
times  to  be  legally  demandable.  By  the  very  words  of  the  pro- 
hibitory clause,  the  taking  is  the  gist  of  the  offense.  Ignorance 
of  the  law  will  not  excuse  in  any  case;  and  this  principle  is  appli- 
cable, and  with  irresistible  force,  to  the  case  of  an  of&cer  selected 
for  his  capacity,  and  in  whom  ignorance  is  unpardonable.  The 
very  acceptance  of  the  office  carries  with  it  an  assertion  of  a  suffi- 
cient share  of  intelligence  to  enable  the  party  to  follow  a  guide 
provided  for  him  with  an  unusual  attention  to  clearness  and 
precision.  On  any  other  principle,  a  conviction  would  seldom 
take  place,  even  in  cases  of  the  most  flagrant  abuse,  for  pretexts 
would  never  be  wanting.  Sound  policy,  therefore,  requires  that 
the  officer  should  be  held  to  act  at  his  peril;  and  we  are  of  opin- 
ion that  the  absence  of  a  corrupt  motive,  or  the  existence  of  an 
ugreement  by  the  party  injured,  furnishes  no  justification  for  do- 
ing what  the  law  forbids." 

The  case  of  State  v.  Gardner,  5  Nev.  377,  relied  upon  by  re- 
epondent,  was  a  criminal  action,  where  the  defendant,  who  con- 
fessedly had  no  criminal  intent,  was  indicted  and  convicted  of  a 
felony  in  violating  a  law  for  improperly  issuing  licenses.  ***^  A 
majority  of  the  court  held  that  a  criminal  intent  was  a  necessary 
ingredient  of  the  offense  charged,  which  was  a  felony,  not  a  mis- 
demeanor.   And  the  opinion,  when  scrutinized,  is  based  upon 
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the  ground  that,  in  considering  the  fearful  consequences  im- 
j)oscd,  if  a  mere  violation  of  the  letter  of  the  law  would  necessi- 
tate a  conviction,  it  was  impossible  to  believe  that  the  general 
rules  of  the  criminal  law  requiring  an  evil  intent  were  to  be  ig- 
nored. The  case,  therefore,  differs  from  the  one  at  bar.  We 
note,  too,  that  the  Nevada  ruling  is  not  generally  approved  of. 
The  court  of  appeals  of  New  York,  in  criticising  the  opinion,  say: 
*Tt  is  evident  that  a  majority  of  the  court  struggled  to  relieve  the 
defendant  from  a  harsh  punishment  for  a  comparatively  innocent 
act":  Gardner  v.  People,  62  N.  Y.  299.  The  supreme  court  of 
California  also  decline  to  follow  it:  People  v.  O'Brien,  96  Cal. 
171. 

The  defense  of  the  silence  of  the  appellant,  L^gatt,  in  not 
informing  respondent  of  the  fact  that  his  fees  as  justice  were  ex- 
cessive, cannot  obtain.  The  very  statement  of  the  proposition, 
that  an  unsuccessful  litigant  is  bound  to  advise  the  justice  who 
had  decided  against  him  what  the  law  is,  illustrates  the  absurdity 
of  the  contention. 

The  respondent  next  argues  that  a  tender  back,  when  he  dis- 
covered liis  error,  should  relieve  him.  "We  cannot  agree  with  him. 
To  so  hold  would  be  to  practically  nullify  the  whole  object  of  the 
law,  by  permitting  officials  who  violate  its  provisions  to  escape 
the  consequences  by  refunding,  when  their  extortions  were  de- 
tected, or  when  they  believed  they  were  about  to  be  detected. 
The  effect  would  be  to  say  to  oflicials,  "You  may  charge  and  re- 
tain all  tlie  illegal  fees  you  can  collect,  and  if,  by  chance,  you  are 
discovered  in  taxing  illegal  sums,  you  need  only  refund  to  avoid 
all  penalties  for  your  errors  or  wrongs."  This  would  not  do: 
Turner  v,  Blount,  49  Ark.  3G1. 

Finally,  respondent  says  that  the  pajTnent  of  the  excessive  fees 
by  the  appellant  was  a  voluntary  one,  and,  for  that  reason,  he 
cannot  prevail  in  this  suit.  We  seriously  doubt  the  correctness 
of  the  contention,  thafa  payment  is  voluntarily  made  **®  where 
a  judgment  is  rendered  and  costs  are  taxed  against  a  party  to  a 
suit,  and  paid  by  him  m  obedience  bo  a  demand  by  the  justice 
who  rendered  the  judgment,  and  who  alone  could  issue  process 
to  enforce  its  collection:  American  S.  S.  Co.  v.  Young,  89  Pa. 
St.  186;  33  Am.  Kep.  748:  Insurance  Co.  v.  Britton,  8  Bosw. 
148-155;  McKee  t.  Campbell,  27  Mich.  497.  It  is  unnecessary 
to  pass  on  the  question,  however,  because  we  think  the  doctrine 
of  voluntary  payment  is  not  proj)erly  applicable  to  this  case.  The 
Ftat)ite,  of  itself,  is  too  plain  a  guide.  The  respondent,  a  justice 
of  the  peace,  demanded  and  received  excessive  fees.    The  law 
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was  explicit  in  fixing  his  compensation,  but  he  violated  it.  The 
«ame  statute  which  fixed  his  fees  said  to  him,  "If  you  violate  this 
law  by  receiving  illegal  and  excessive  fees,  the  person  who  pays 
them  to  you  may  recover  ten  limes  the  sum  so  paid  to  you;  pri- 
marily as  a  penalty  upon  you,  and  incidentally  as  a  remedy  to 
him":  Lane  v.  State,  47  N.  J.  L.  362. 

We  find  nothing  in  the  answer  which  demands  any  further 
■construction  of  the  statute,  the  main  objects  of  which  are  to 
prevent  extortion  and  imposition.  The  respondent  pleads  no 
fraud  or  deception  on  the  appellant's  part,  except  'that,  in  order 
to  bring  this  suit,  appellant  kept  silent,  and  did  not  advise  him 
what  the  law  was.  But,  as  said  before,  there  is  no  obligation 
upon  a  litigant  to  advise  a  magistrate  what  his  official  fees  are. 
He  is  naturally  expected  and  bound  to  know  thean  himself;  and, 
where  his  charges  exceed  the  amount  the  law  allows  him,  he  can- 
not escape  the  statutory  responsibilities  imposed,  either  because 
his  extortion  was  the  result  of  his  ignorance,  or  because  the  victim 
of  his  extortion  was  more  learned,  yet  failed  to  counsel  him 
upon  the  law.  It  is  passible  that  the  enforcement  of  the  penalty 
in  this  case  is  a  hardship,  and  it  may  be  that  the  severity  of  the 
law  is  great;  but  with  those  matters  we  have  not  to  do.  The  pol- 
icy upon  which  tho  statute  is  founded  is  none  the  less  wholesome; 
«nd  while,  in  administering  the  law,  cases  occasionally  arise  which, 
under  certain  circumstances,  constrain  courts  to  render  harsh 
judgments,  yet,  dn  the  lapse  of  time,  a  due  respect  for  the  rigid 
^**  maintenance  of  sound  principles  wall  prevent  the  growth  of 
systems  of  great  wrong  to  the  public  generally. 
.  Being  of  the  opinion  that,  as  the  pleadings  stood  when  the 
■counter-motions  were  made,  the  plaintiff  was  entitled  to  judg- 
ment, it  follows  that  the  judgment  of  the  district  court  must  be 
reversed,  and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


OFFICERS— COLLECTION  OF  ILLEGAL  FEES. —For  the  pay- 
ment of  illegal  fees  exacted  colore  officii,  an  action  lies  to  recover  back 
the  money,  as  having  been  involuntarily  paid:  See  monographic  note 
to  Mayor  of  Baltimore  v.  Lefferman,  45  Am.  Dec.  167,  on  compulsory 
payment.  Sound  policy  requires  that  an  officer,  in  taking  illegal  fees, 
ebould  be  held  to  act  at  his  peril.  Hence,  the  absence  of  a  corrupt  in» 
tent  is  no  defense  to  an  action  against  an  officer  for  a  statutory  penalty 
<or  taking  illegal  fees:  Cobbey  v.  Burks,  11  Neb.  157;  38  Am.  Rep.  364. 
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HOLLEN'BACK   V.  DiNQWELL. 

[16  Montana,  3^3.] 

NEGLIGENCE,  CONTRIBUTORY.— THE  TWO  ESSENTIAL 
ELEMENTS  in  contributory  negligence  are  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff,  ancl  a  causal  connection  between  that  and  the 
injury  complained  of;  the  rule  being,  that  a  jjlaintiff  cannot  recover 
damages  for  an  injury  he  has  sustained,  if  the  injury  could  have  been 
avoided  by  the  exercise  of  ordinary  care  on  his  part. 

NEGLIGENCE,  CONTRIBUTORY,  BREAKING  OF  DAM- 
DAMAGES. — ^Though  one  lives  on  a  stream  below  a  dangerous  dam,  and 
has  knowledge  of  its  condition,  his  failure  to  institute  statutory  pro- 
ceedings to  have  it  judicially  examined,  and  made  secure,  or  abated  as  a 
nuisance,  is  not  contributory  nejrligence,  and  does  not  defeat  hia  right  to 
recover  damages  resulting  from  its  subsequent  breaking. 

Action  for  damages.  The  plaintiff,  Hollenback,  obtained  judg- 
mcDt  below.  The  defendants'  motion  for  a  new  trial  was  de- 
nied, and  they  appealed. 

Cole  &  Whitehill  and  Cullen  &  Toole,  for  the  appellanta. 

Rogers  &  Rogers  and  W.  H.  Trippet,  for  the  respondent. 

»»«  HUNT,  J.  The  plaintiff,  a  ranchman  living  on  Griflf 
creek,  sues  the  defendants  for  negligently  constructing  and  main- 
taining a  dam  used  to  store  quantities  of  water  at  the  out- 
let of  Griff  Lake  about  four  and  one-half  miles  above  plaintiff's 
ranch.  In  June,  1892,  the  dam  broke  away,  and  the  body  of 
water  behind  it  ran  down  upon  plaintiff's  farm,  washing  away 
the  soil,  destroying  the  buildings,  tearing  up  his  fences  and  crops, 
and  *^^  generally  doing  him  great  damage.  The  jury  awarded 
the  plaintiff  damages  in  the  sum  of  twelve  hundred  dollars.  The 
defendants  moved  for  a  new  trial,  and  appeal  from  the  order  de- 
nying said  motion. 

The  defendants  do  not  contend  in  this  court  that  the  plaintiff 
was  not  injured  by  the  breaking  away  of  the  dam,  nor  is  there 
any  question  raised  of  the  justness  of  the  amount  awarded,  pro- 
vided the  plaintiff  could  recover  at  all,  so  that  we  need  only  con- 
sider the  single  point  presented — whether  the  verdict  of  the  jury 
is  against  the  law. 

The  court,  after  charging  the  jury  upon  the  law  of  negligence, 
and  as  to  the  measure  of  care  necessary  to  be  exercised  on  the  part 
of  defendants,  instructed  as  follows:  "The  jury  are  insrtructed  that 
the  plaintiff  had  a  right,  without  incurring  liability  for  trespass, 
under  the  laws  of  the  state  of  Montana,  to  have  said  dam  exam- 
ined and  declared  a  nuisance,  and  to  have  had  the  same  abated, 
without  costs  to  him,  if  the  same  was  dangerous  to  life  or  property 
by  reason  of  its  negligent  construction, or  any  other  defect  therein^ 
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whereby  the  same  was  unsafe  or  dangerous  to  life  or  property  sit- 
uate or  being  upon  the  stream  below  it.  And  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff,  for  a  year,  or  a  longer 
period,  immediately  prior  to  the  breaking  of  said  dam,  had  the 
opportunity  to  know  that  said  dam  was  in  a  dangerous  and  unsafe 
condition,  and  that  he  believed  it  was  dangerous  and  unsafe, 
then  it  was  his  duty,  as  an  ordinarily  careful,  prudent,  and  dis- 
creet man,  to  have  invoked  the  law  of  the  state,  and  have  had  said 
dam  examined,  and,  if  found  unsafe,  to  have  had  it  removed,  or 
the  nuisance  abated,  so  as  to  prevent  said  injury  and  damages  to 
his  property,  as  the  law  makes  it  the  duty  of  a  person  who  has 
the  means  or  opportunity  of  avoiding  an  injury,  without  com- 
mitting a  trespass  upon  the  property  of  another,  to  take  the 
proper  measures  to  abate  the  nuisance  and  prevent  the  threat- 
ened injury  and  damages,  and,  if  he  fails  to  do  so,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover." 

The  law  of  the  state  referred  to  in  the  instruction  is  the  act 
838  Qf  February  16,  1877,  concerning  dams  and  reservoirs: 
Comp.  Stats.,  div.  5,  c.  56.  By  the  provisions  of  the  law  just 
cited..  ]i(.'rsons  constructing  or  using  dams  or  reservoirs  are  re- 
quired to  build  them  in  a  substantial  manner,  so  tLat  they  will 
safely  and  securely  hold  waters,  if,  upon  the  stream  upon  which 
any  such  dam  or  reservoir  is  situated,  and  below  the  same,  there 
are  settlers  whose  lives  may  be  endangered,  or  valuable  property 
which  may  be  damaged  or  destroyed,  by  the  breaking  of  such  dam 
or  reservoir  and  the  escape  of  the  waters  therefrom.  It  is  fur- 
ther provided  by  said  law  that  if  anyone  makes  a  complaint  to  the 
effect  that  any  person  is  filling  a  dam  or  reservoir,  and  that  life  or 
property  is  or  will  be  thereby  endangered,  the  district  judge 
shall  appoint  three  persons  to  examine  the  dam  or  reservoir,  and 
determine  as  to  its  security.  These  persons  shall  report  to  the 
district  judge.  If  they  find  that  it  is  imminently  dangerous,  they 
are  empowered  to  draw  the  waters  from  the  reservoir,  to  insure 
the  safety  of  the  persons  and  property  below  the  same,  or,  if  they 
find  it  insecure,  but  not  imminently  dangerous,  they  shall  report 
their  finding  to  the  district  judge,  who  is  required  'to  cause  a  copy 
of  said  finding  to  be  served  on  the  owners  of  the  dam,  with  a 
notice  to  proceed  forthwith  to  make  the  dam  secure,  or  to  draw 
the  water  without  delay,  and  that  unless  the  owner  comply  with 
the  notice,  or  shall  show  that  the  dam  is  secure,  or  that  no  prop- 
erty or  life  would  be  endangered  by  its  giving  away,  it  shall  be  the 
duty  of  the  district  judge  to  issue  a  writ  commanding  the  sheriff 
to  draw  from  said  dam  the  waters  thereof.  The  hearing  pro- 
vided for  shall  be  before  a  jury  of  twelve.    An  appeal  may  be 
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taken  upon  giving  to  the  persons  holding  property  on  said  stream, 
below  said  dam,  security  against  loss  or  damage  resulting  from 
the  bursting  of  said  dam  or  reservoir.  The  person  making  com- 
plaint of  the  insecurity  of  tlie  dam  shall,  in  the  first  instance, 
advance  the  necessary  expenses  of  the  jurors,  and  their  fees, 
which  sums  may  be  recovered  when  judgment  is  rendered.  Any 
person  guilty  of  erecting  or  maintaining  a  dam  or  reservoir  which 
endangers  life  or  property  in  the  manner  provided  ^^"  for  in  the 
chapter  referred  to  shall  be  deemed  guilty  of  erecting  or  main- 
taining a  nuisance,  and,  being  thereof  convicted,  sh^l  be  pun- 
ished as  provided  by  law. 

It  is  admitted  that  plaintiff  did  not  institute  any  proceeding, 
under  this  statute  or  otherwise,  to  have  the  dam  declared  danger- ; 
ous,  or  a  nuisance  to  the  public.     The  jury,  therefore,  by  finding  | 
for  the  plaintiff,  utterly  disregarded  the  particular  instruction  j 
quoted  above.  [ 

In  passing  upon  the  motion  for  a  new  trial,  however,  the 
learned  judge  of  the  district  court  permitted  tlie  verdict  to  stand, 
entirely  changing  his  view  of  the  law  as  given  in  the  first  in- 
ftauce,  thereby  holding  that  an  omission  to  invoke  the  aid  of 
the  statutory  right  to  have  the  safety  of  the  dam  inquired  into 
by  judicial  proceeding  was  not  an  act  of  negligence  on  plaintiff')? 
part,  which  so  far  (if  at  all)  contributed  to  the  overflow  of  his 
farm  as  to  preclude  him  from  obtaining  relief  in  this  action. 

The  appellants  do  not  ask  the  court  to  reverse  the  case  upon 
the  question  of  practice — that  because  the  jury  confessedly  dis- 
regarded the  law  as  given  to  them  by  the  court,  whether  right 
or  wrong,  a  new  trial  should  be  had — ^but  rely  upon  the  ground 
that  the  instruction,  as  given,  was  the  law,  and  that  the  jury, 
under  the  plain  facts  in  evidence,  disobeyed  the  law  when  they 
awarded  plaintiff  damages,  it  being  an  undisputed  fact  that  he 
had  never  complied  with  the  provisions  of  the  statute  authoriz- 
ing complaint  to  be  made  before  the  district  court.  But  it  ap- 
pears clear  to  us  that  the  statutes  which  authorized  proceedings 
to  have  a  dam  examined,  to  determine  its  safety  or  danger,  and 
to  try  that  issue,  simply  declare  a  permission  and  right,  and  pre- 
scribe liow  the  same  may  be  availed  of,  without  imposing  any 
legal  duty  whatever:  Texas  etc.  R.  R.  Co.  v.  Young,  GO  Tex.  201. 
Surely,  to  maintain  a  dam  which  imperils  the  safety  of  many 
people  is  a  nuisance;  hence,  the  right  to  have  the  same  abated  was 
in  the  plaintiff,  whether  conferred  by  statutory  authority  or  by 
the  common  law:  Wood  on  Nuisances,  sec.  3;  Mayor  t.  Bailey, 
2  Dcnio,  433. 

•*•  A  method  was  fixed  by  statute  by  which  inquiry  could 
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be  had  into  the  construction  of  the  work,  for  the  purpose,  evi- 
dently, of  laying  down  a  plain,  certain,  and  expeditious  proce- 
dure, capable  of  being  summarily  invoked  by  one  who  considered 
himself  or  his  property  in  great  or  imminent  peril.  But  we  can- 
not believe  that  a  compHance  with  the  method  is  a  condition 
precedent  to  maintaining  a  suit  in  negligence  for  the  breaking  of 
the  dam.  Plaintiff  simply  omitted  to  invoke  a  special  proceed- 
ing, whereby  suspicion  of  great  danger  might  be  acted  upon  by 
following  a  statute,  and  advancing  fees  and  costs  as  a  guarantee 
of  good  faith.  How  can  it  be  said  that  plaintiff  was  guilty  of  neg- 
ligence at  all,  or  how  could  such  omission  be  said  to  be  the  juridi- 
cal cause  of  the  breaking  of  the  dam?  "The  negligence  of  plain- 
tiff," says  Wharton  on  Negligence,  section  324,  "to  make  it  a 
juridical  cause,  must  be  such  that,  by  the  usual  course  of  events,  it 
would  result,  unless  independent  disturbing  moral  agencies  inter- 
vene, in  the  particular  injury.  It  may  be  negligence  in  me  to  cross 
a  railroad  on  a  level,  when,  by  going  a  mile  round,  I  could  cross  on 
a  bridge.  Yet  this  negligence,  in  case  I  am  struck  by  a  train, 
is  not  the  juridical  cause  of  the  collision,  if  I  keep  a  good  lookout 
when  I  reach  the  road.  I  may  negligently  leave  my  goods  in  a 
warehouse,  but  this  is  noit  the  juridical  cause  of  their  destruction, 
if  such  desftruction  comes,  not  as  a  natural  and  usual  result  of 
my  negligence,  but  through  the  negligence  of  another,  who  sets 
fire  to  the  warehouse."  The  defendants'  dam  did  not  overflow 
and  break  because  the  plaintiff  omitted  to  complain  of  its  con- 
struction before  the  district  judge;  that  is,  there  is  a  total  lack 
of  connection  of  cause  and  effect  necessary  to  be  established  to 
justify  the  argument  that  plaintiff  contributed  to  his  own  dam- 
age: Shearman  and  Eedfield  on  Negligence,  sec.  25;  Thompson 
on  Negligence,  1151. 

It  is  beyond  dispute  that  defendants  were  in  duty  bound  to  use 
all  reasonable  care  to  maintain  their  dam  in  a  safe  and  suitable 
condition,  with  relation  to  its  uses  and  to  the  safety  of  life  and 
property  of  others  below  them  on  the  creek:  Angel  on  "Water- 
courses, sec.  336;  Cooley  on  Torts,  570;  Gray  v.  ^^^  Harris,  107 
Mass.  492;  9  Am.  Rep.  61.  And  it  was  a  breach  of  this  duty 
that  caused  the  plaintiff's  damage,  without  any  act  of  omission 
on  plaintiff's  part,  amounting  to  a  want  of  ordinary  care,  which 
produced  the  breaking  or  overflow.  "The  two  essential  elements 
in  contributory  negligence  are  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  and  a  causal  connectipn  between  that  and  the 
injury  complained  of;  the  rule  being,  that  a  plaintiff  cannot  re- 
cover damages  for  an  injury  he  has  sustained,  if  the  injury  could 
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have  been  avoided  Ly  the  exercise  of  ordinary  care  on  his  part**: 
Beach  on  Contributory  Negligence,  sec.  9. 

Plaintiff  did  all  that  could  be  reasonably  expected  of  him. 
He  notified  the  defendants  of  the  condition  of  their  dam.  He 
had  a  perfect  right  to  live  upon  the  creek,  and  it  would  be  highly 
unreasonable  to  require  him  to  repair  a  defectively  con- 
structed dam  belonging  to  others,  and  for  the  defectiveness  of 
which  he  was  in  nowise  responsible.  It  would  likewise  be  a 
bad  precedent  to  exonerate  the  defendants,  otherwise  clearly 
negligent,  because  a  settler  below  them  did  not  avail  himself 
of  the  statutes  quoted,  which,  as  we  have  said,  were  a  permis- 
sion expressly  accorded  to  him,  but  certainly  never  were  intended 
to  shield  those  who  were  careless,  from  liability  in  damages  for 
the  consequences  of  negligently  maintaining  a  fearful  danger  to 
those  lawfully  occupying  their  homes  below  the  point  of  such 
danger. 

These  views  render  it  unnecessary  to  discuss  principles  which 
might  be  applicable  if  plaintiff  was  a  transgressor  himself,  seek- 
ing to  hold  defendants  liable  for  their  negligent  acts. 

The  judgment  is  affirmed. 

Pemberton,  C.  J.,  and  De  "Witt,  J.,  concur. 


CONTRIBUTORY  NEGLIGENCE  AS  A  DEFENSE.-If  the  plain- 
tiff, in  the  ordinary  exercise  of  his  own  rights,  allows  his  property  to  be 
in  an  ex[)Osed  and  hazardous  position,  and  it  becomes  injured,  by  the 
neglect  of  ordinary  care  and  caution  on  the  part  of  the  defendant,  he  ia 
entitled  to  reparation,  for  the  reason  that  although,  by  allowing  his 
property  to  be  exposed  to  danger,  he  took  upon  himself  the  risk  of  lose 
or  injury  bv  mere  accident,  he  did  not  thereoy  discharge  the  defendant 
from  the  duty  of  observing  ordinary  care  and  prudence,  or,  in  other 
words,  voluntarily  incur  the  risk  of  injury  by  the  negligence  of  another: 
See  monngrat'liic  note  to  PennHvlvania  Co.  v.  Sinclair,  62  Ind.  301;  SO 
Am.  Kep.  190,  on  when  contributory  negligence  is  a  defense. 


King  v.  Miles    City  Irrigating  Ditch  Company. 

[Ifl  Montana,  4<a.) 

IRRIGVTION— NEGLIGENCE  IN  CONSTRUCTING  DITCH— 
INSTIlUCnONS. — It  is  error  to  instruct  the  jury,  in  an  action  for  dam- 
ages, ca'ised  by  the  br.':\king  of  the  defendant's  irrigating  ditch,  that 
"  it  ia  incumlx'nt  up  >n  the  dt^fenlant  to  construct  its  flumes  and  ditchea 
in  «uch  a  r»»:is  mablo  an  1  prudent  manner  as  that  no  damage  shall  result 
to  the  fwrson  whoso  lands  are  crosso<l  by  the  ditch."  Tlie  defendant  is 
thus  held  not  only  to  the  highest  degree  of  care,  but  is  made  an  insurer 
againat  all  damages,  without  regard  to  the  question  of  negligence. 

Action  for  damages.    The  defendant's  motion  for  a  new  trial 
was  granted,  and  the  plaintiff  appealed. 
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Middleton  &  Light,  for  the  appellant. 
Strevell  &  Porter,  for  the  respondent. 

463  DE  WITT,  J.  This  action  was  brought  by  the  plaintiff 
to  recover  damages  caused  to  his  ranch  by  the  breaking  of  the  de- 
fendant's irrigating  ditch.  The  cause  of  action,  as  alleged,  and 
sought  to  be  proved,  was  the  negligence  of  defendant  in  the 
construction  and  operation  of  its  ditch,  by  reason  of  which  the 
same  broke  and  damaged  the  plaintiff.  On  a  trial  to  a  jury,  a 
verdict  was  rendered  for  the  plaintiff.  This  verdict  was,  by  the 
court,  set  aside,  on  motion  for  a  new  trial.  From  this  order  the 
plaintiff  appeals. 

The  motion  was  made  upon  two  grounds:  1.  The  insufficiency 
of  the  evidence  to  sustain  the  verdict;  and  2.  Errors  of  law.  It 
does  not  appear  upon  which  ground,  or  whether  upon  both,  the 
motion  was  granted. 

The  principal  error  of  law  complained  of  was,  that  the  eoui't 
instructed  the  jury,  among  other  things,  as  follows:  "In  this 
connection,  the  court  further  instructs  the  jury  that  it  is  incum- 
bent upon  the  defendant  company  to  construct  its  flumes  and 
ditches  in  such  a  reasonable  and  prudent  manner  as  that  ****  no 
damage  shall  result  to  the  person  whose  lands  are  crossed  by  the 
ditch."  This  instruction  was  clearly  erroneous.  The  court  un- 
dertook to  lay  down  the  measure  of  reasonable  and  prudent  con- 
duct on  the  part  of  the  defendant.  The  court  did  not  instruct 
that  the  care  by  the  defendant  should  be  either  ordinary  or  extra- 
ordinary, but,  on  the  other  hand,  instructed  the  jury  that  the  de- 
gree of  care  should  be  such  that  no  damage  should  result.  The 
defendant  was  thus  held,  not  only  to  the  highest  and  most  extra- 
ordinary degree  of  care,  but  was  held  to  exercise  such  care  that 
the  plaintiff  would  not  suffer  any  damage.  In  other  words,  the 
instruction  made  the  defendant  absolutely  an  insurer  against  all 
damages.  It  removed  the  question  of  negligence  from  the  jury 
altogether,  and  practically  instructed  them  that,  if  the  damage 
occurred,  the  defendant  was  liable,  without  regard  to  its  negli- 
gence. This,  of  course,  was  error,  which  error  the  district  court 
properly  corrected  in  granting  the  motion  for  a  new  trial,  and  on 
this  ground  the  order  granting  the  new  trial  must  be  affirmed: 
Hopkins  v.  Butte  etc.  Co.,  13  Mont.  223;  40  Am.  St.  Rep.  438. 

On  the  motion  for  a  new  trial,  the  court  also  had  before  it  the 
question  of  insufficiency  of  the  evidence  to  sustain  the  verdict. 
Upon  a  reading  of  the  testimony  in  the  case,  we  are  not  prepared 
to  say  that  the  court  abused  its  discretion  if  it  granted  the  new 
trial  on  this  ground.    We  are  not  prepared  to  go  further,  how- 
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ever,  and  to  say,  from  our  point  of  view,  that  there  was  absolutely 
no  showing  of  negligence  wliich  should  have  gone  to  the  jury. 
There  seem  to  be  a  few  items  of  evidence  tending  to  show  negli- 
gence. Whether  these  were  sufficient  to  justify  the  verdict  is  more 
properly  a  question  in  the  sound  discretion  of  the  district  court, 
who  saw  the  witnesses  and  heard  them  testify.  As  remarked, 
we  cannot  find  any  abuse  of  discretion  in  granting  the  new  trial 
on  the  ground  of  insufficiency  of  "the  evidence.  To  express  any 
further  views  upon  this  subject  we  do  not  deem  appropriate. 
The  order  granting  the  motion  for  new  trial  is  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concurred. 


DAMAGES  — FAILURE  TO  KEEP  DITCH  IN  REPAIR.— The 
measure  of  damages  for  failure  to  keep  a  ditch  in  repair  is  the  money 
actually  paid  out  to  keep  such  ditch  in  repair,  which  was  rendered  nec- 
essary by  defendant's  failure  to  keep  it  in  repair:  Note  to  Van  Winkle 
V.  Wilkina,  12  Am.  St.  Rep.  304. 


Butte,  Anaconda  &    Pacific   Railway  Company 
V.  Montana  Union  Railway  Company. 

[16  Montana,  504.] 

EMINENT  DOMAIN— PUBLIC  USE.— If,  in  point  of  law,  a  use 
is  public,  the  fact  that  not  very  many  persons  will  enjoy  the  use  is  not 
material,  in  applying  the  doctrine  of  eminent  domain. 

CHARACTER  OF  WAY,  HOW  DETERMINED.- Thecharacter 
of  a  way,  whether  it  is  public  or  private,  is  determined,  under  the  law 
of  eminent  domain,  by  the  extent  of  the  right  to  use  it,  and  not  by  the 
extent  to  which  that  right  is  exercise!. 

PUBLIC  WAY,  WHAT  IS.— If  all  the  people  have  the  right  to 
tise  a  way,  it  is  a  public  way,  within  the  law  of  eminent  domain,  although 
the  numt)er  who  nave  occasion  to  exercise  the  ri«ht  ia  very  small. 

RAILROADS— "MORE  NECESSARY  PUBLIC  USE."— Under 
an  express  constitutional  command  that  all  railroads  shall  be  public 
highways  and  common  carriers,  a  railroad  built  by  a  private  iorj)oralion, 
with  its  main  line  and  branches,  or  spurs,  ran  within  corivpnient  con- 
tiguity of  private  mines  or  orehouses,  is  a  public  use,  and  may  exercise 
the  right  of  eminent  domain  for  a  use  authorized  by  law,  when  the 
ground  taken  is  necessary  to  such  use.  and  where,  if  the  ground  ia 
Rlroa<ly  taken,  the  public  use  to  which  it  is  to  be  applied  is  a  "  more 
nece8.<'ary  public  use." 

RAII.ROADS— MINING— PUBLIC  USE.— In  a  state  where  min- 
ing  is  the  dominant  industry,  the  magnitude  of  the  interests  involved 
may  profM'rly  l)ecome  a  determining  factor  in  sustaining  the  right  of  a 
radroad  to  construct  lateral  branches,  tracks,  an<l  spurs  to  mines  and 
mining  works  as  public  uses,  under  the  law  of  eminent  domain. 

EMINENT  DO.MAIN— LIMITATION  UPON  THE  RIGHT.— 
The  power  to  take  the  pronerty  of  private  citizens  or  corporations  for 
public  use  must  bo  exercised,  and  can  be  exercise<l,  only  so  far  as  the 
authority  extends,  either  in  terms  expressed  by  the  law  itself,  or  by  im- 
plication, clear  and  satisfactory. 
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EMINENT  DOMAIN  — CORPORATIONS— ACTUAL  USE.— 
One  corporation  cannot  take  the  lands  or  franchises  of  another  in  actual 
use  by  it,  unless  authorized  to  do  so  by  tlie  legislature ;  but  its  lands  not 
in  actual  use  may  be  taken  by  another  corporation,  authorized  to  take 
lands  for  its  use  in  invitum,  whenever  the  lands  of  an  individual  maybe 
taken,  and  there  is  a  necessity  therefor ;  and  opposing  corporations  may 
be  limited  to  the  enjoyment  of  tliat  property  in  actual  use  by  them, 
and  that  which  is  reasonably  necessary  for  the  safe,  proper,  and  con- 
venient management  of  their  business,  and  the  accomplishment  of  the 
purposes  of  their  creation. 

EMINENT  DOMAIN  — PUBLIC  USE  — NECESSITY,  WHEN 
SHOWN. — One  railroad  may  exercise  the  right  of  eminent  domain  as  to 
part  of  the  right  of  way,  not  in  actual  use,  of  another  railroad,  when 
theie  is  a  necessity  therefor ;  and  such  necessity  is  shown  where  the  right 
of  way  of  the  existing  road  is  twenty-five  feet  on  each  aide  of  the  center 
of  its  track,  which  runs  along  the  side  of  a  mountain,  but  which  is 
only  graded  a  little  more  than  necessary  for  the  actual  space  occupied 
by  its  roadbed;  and  another  road,  seeking  the  same  objective  point  for 
the  purpose  of  hauling  ore  from  mines  on  the  mountain  asks  to  have 
condemned  the  adjacent  portion  of  the  right  of  way  on  the  upper  hill- 
side, which  is  not  used,  and  cannot  be  used,  without  heavy  excavation 
work;  w^here,  by  the  abrupt  rise  in  the  mountain,  and  its  rocky  char- 
acter, it  is  necessary  for  the  one  roa  i  to  cross  ilivers  spurs  of  the  other, 
which  necessity  requires  both  roads  to  be  on  the  same  level,  and  which 
can  be  obviated  only  by  requiring  the  incoming  road  to  go  under  the 
other,  which  would  be  unreasonable  and  impracticable,  or  to  construct 
its  road  high  enough  to  go  overhead,  which  would  require  it  to  run  into 
tlie  mountain,  at  enormous  expense,  and  switch  back,  in  order  to  reach 
the  objective  points  of  the  two  roa  is;  and  where,  by  running  higher 
up  the  mountain,  the  route  would  materially  interiere  with  the  operation 
01  mines,  while,  by  going  upon  the  existing  right  of  way,  the  incoming 
road  would  merely  widen  the  cuts  existing,  causing  no  material  damage, 
and  leave  a  space  of  from  seventeen  to  twenty-two  feet  between  the  cen- 
ters of  the  tracks.  It  is  no  tenable  objection  to  such  condemnation  that 
the  occupancy  of  the  incoming  road  would  make  it  more  difficult  for  the 
existing  road  to  throw  out  switches  or  sidetracks  above  it,  or  make  it 
more  difficult  for  it  to  handle  ties,  there  being  a  distance  of  twenty-two 
feet  between  the  centers  of  the  tracks,  enough  room  for  another  track, 
and,  if  the  eievation  of  the  incoming  road  is  too  high  to  prevent  the  ex- 
isting road  from  crossing  it  at  right  angles  with  such  switches  or  side- 
track, a  spur  can  be  run,  at  any  distance,  in  order  to  attain  the  proper 
elevation.  Neither  can  it  be  successfully  urged  that  the  right  of  way 
taken  by  the  incoming  road  is  necessary  in  case  of  future  double  tracks 
or  sidings,  as  these  needs  are  mere  future  possibilities,  not  based  on  rea- 
eonably  apparent  traffic  needs.  Nor,  in  view  of  the  express  provision  of 
the  constitution  giving  one  railroad  the  right  to  cross  another,  will  the 
fact  that  the  existing  road  may  be  inconvenienced  in  the  operation  of 
its  trains  at  the  various  crossings  proposed,  constitute  any  objection  to 
the  occupancy  of  the  incoming  road. 

WHAT  IS  A  "MORE  NECESSARY  PUBLIC  USE."— Under  a 
statute  providing,  that  before  property  already  appropriated  to  some 
public  use  may  be  again  taken,  it  must  appear  that  the  public  use  to 
■which  it  is  to  be  applied  is  a  "more  necessary  public  use,"  it  is  not 
necessary  that  the  new  public  use  should,  in  all  cases,  be  a  "different" 
public  use.  Hence,  if  &  railroad  traversing  the  side  of  a  mountain  in  a 
reining  section  has  within  its  right  of  way  tracts  of  ground  not  necessary 
to  the  proper,  successful,  and  safe  operation  of  its  system  oi  tracks  and 
spurs,  and  not  used  by  it  in  connection  with  any  sucii  operations,  and  in 
all  reasonable  probability  not  necessary  for  any  such  future  use,  and 
another  road,  in  seeking  the  same  objective  points,  is  obliged  lo  take 
part  of  such  unused  right  of  way  to  avoid  a  considerably  more  circuitous 
route,  at  a  different  grade,  of  very  much  greater  cost,  and  of  serious  dam- 
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age  to  many  mininfj  propertiea,  and  would,  in  any  event,  be  obliged  to 
parallel  the' adversary  road  a  part  of  the  way,  the  use,  under  such  con- 
ditions, of  the  unused  parts  of  the  rijzht  of  way  of  the  one  company  by 
the  other  is  a  "  more  necessary  public  use"  tnan  that  to  which  sach 
anosed  portions  are  already  appropriated. 

EMINENT  DOMAIN.— THE  WORD  «*  NECESSARY,"  as  used 
in  a  statute  permitting  lands  appropriated  for  a  public  use  by  a  railroad 
company  to  be  again  taken  for  a  "  more  necessary  public  u?e,"  does  not 
mean  an  absolute  necessity  for  the  particular  location  sought,  but  a  rea- 
sonable necessity,  founded  upon  the  practicability,  economy,  facilities, 
and  other  considerations  which  should  govern  the  determination  of  what 
the  necessities  may  be,  always  considering  the  rights  of  the  senior  com- 
pany, yet  never  forgetting  the  benelits  to  the  public. 

RAILROADS  —  CROSSINGS  —  LONGITUDINAL  TAKING.  — 
Under  a  statute  providing  that  all  rights  of  way  shall  be  subject  to  be 
connected  with,  crossed,  or  intersected  by  any  right  of  way,  and  that 
they  shall  also  be  subject  to  a  limited  use  in  common  with  the  owner 
thereof  when  necessary,  it  seems  that  the  riglit  of  a  railroad  to  condemn 
a  portion  of  the  right  of  way  of  another  railroad,  not  in  actual  use,  is 
not  limited  to  crossings  or  intersections  only,  but  extends  to  a  longi* 
tudinal  taking. 

EMI  NENT  DOM  AIN— RAILWAY  CROSSINGS— CONDITIONS. 
If  one  railroad  seeks  to  condemn  a  part  of  the  right  of  way  of  another, 
used  for  hauling  ore  from  certain  mines,  and  a  spur  of  the  existing 
road,  used  for  a  particular  mine,  is  on  the  north  side  of  its  track,  while 
the  mine  is  on  the  south  side,  and  the  grade  of  the  plaintiff's  track  is 
above  the  graile  of  the  spur  at  the  point  of  crossing,  the  court  will,  if  it 
would  be  more  convenient  for  the  existing  road  to  have  the  spur  on  the 
south  side  of  its  main  track,  order  the  incoming  road,  at  its  own  expense, 
to  rebuild  the  spur  already  constructed,  upon  the  south  side  of  the  ex- 
isting main  track,  and  provide  suitable  approaches  to  it  for  teams. 

EMINENT  DOMAIN  — RAILWAY  CROSSINGS  — DIFFER- 
ENCE OF  GRADPJS. — If  one  railroad  seeks  to  cross  another,  there 
being  a  slight  difference  of  elevation  of  grades  of  the  two  roads  at  the 
crossing  of  a  spur  of  the  existing  road,  and  the  only  practicable  way 
of  crossing  is  to  raise  the  grade  of  the  spur  from  the  switch  to  the  point 
of  intersection,  the  court  will  order  the  crossing  to  be  so  made,  at  the 
expense  of  the  incoming  road. 

EMINENT  DOMAIN— RAILWAY  CROSSINGS—"  HUMP."— If 
one  railroad  seeks  to  cross  the  spur  of  another  railroad  on  a  mountainside 
without  raising  the  grade  of  the  latter's  track,  and  finds  it  necessary  to 
co'nstruct  a  reverse  grade,  which  makes  a  "hump,"  that  is,  an  uphill 
and  a  downhill  grade,  which  may  be  dangerous  and  liable  to  obstruct  the 
track  of  the  existing  road  with  wreckage  in  case  the  trains  of  the  incom- 
ing road  break  in  two  at  that  point,  the  court  will  not,  where  the  evi- 
tlence  of  skilled  engineers  as  to  the  feasibility  of  the  crossing  is  conflicting, 
disturb  the  crossing  as  so  constructed,  as  the  court  cannot  determine  the 
probable  fffect  of  tne'*hump." 

EMINENT  DOMAIN— RAILWAY  CROSSINGS— DAMAGES. 
In  condemnation  proceedings  by  one  railroad  company  to  obtain  parts 
of  the  right  of  way  of  another,  the  question  of  damages  for  crossings  is 
properly  referred  to  commissioners,  where  the  statute  authorizes  it. 

EMINENT  DOMAIN— CROSSINGS— WATCHMEN.— If  the  em- 
ployment of  a  watchman  is  rendered  necessary  by  one  railroad  crossing 
another,  the  former  should  be  allowed  to  select  the  watchman,  butahoula 
be  required  to  bear  his  expense. 

Action  by  the  Butte,  Anaconda  &  Pacific  Railway  Company  to 
condemn  portions  of  the  right  of  way  of  the  Montana  Union 
Railway  Company.    The  plaintiff  and  defendant  were  incorpo- 
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rated  under  the  laws  of  Montana.  There  were  other  defendants 
organized  under  the  laws  of  other  states.  The  railroads  were  on 
a  mountainside,  at  a  place  called  '^utte  Hill/'  in  a  mining  re- 
gion, and  their  principal  object  was  to  haul  ores  from,  and  sup- 
plies to,  the  several  quartz  mines  indicated  upon  the  map.  A 
part  of  the  right  of  way  of  the  Montana  Union  Railway  Com- 
pany had  never  been  used  by  it  for  railroad  purposes  for  the  sev- 
eral years  during  which  the  road  had  been  constructed  and  in 
operation,  and  was  not  reasonably  requisite  for  future  uses.  The 
Butte,  Anaconda  &  Pacific  Railway  Company,  in  the  location  of 
its  only  really  practicable  route,  desired  to  take  parts  of  such 
unused  portions  of  the  Montana  Union  right  of  way,  such  por- 
tions being  necessary  for  their  actual  use,  and  unnecessary  for 
the  actual  use  of  the  Montana  Union.  The  plaintiff  alleged 
its  right  to  construct  railways;  that  the  public  interest  required 
the  railway  in  question;  that  it  was  necessary  to  take  certain 
portions  of  the  Montana  Union's  right  of  way;  that,  in  its  con- 
struction, it  was  necessary  to  cross  and  intersect  the  Montana 
Union  Railway;  that  there  were  about  twelve  of  these  crossings — 
one  at  the  Modock  mine;  one  over  the  spur  leading  to  the  Ana- 
conda orehouse,  marked  B  on  the  map;  one  over  the  spur  leading 
to  the  Anaconda  orehouse,  marked  C  on  the  map;  one  over  the 
spur  leading  to  the  Gagnon  mining  claim,  marked  D;  one  over 
the  Haggin  spur,  marked  E;  one  over  the  Buffalo  spur,  marked 
F;  one  over  the  spur  leading  to  the  Mountain  Consolidated  mine, 
marked  G;  one  over  the  spur  leading  to  the  Green  Mountain 
and  Wake  Up  Jim  orehouses,  marked  H;  one  over  the  spur  lead- 
ing to  the  orehouse  of  the  High  Ore  mine,  marked  I;  one  over  the 
Haggin  spur,  leading  to  the  High  Ore  mine  orehouse,  marked  J; 
one  over  the  spur  leading  from  the  Haggin  spur  to  the  boiler- 
house  of  the  Anaconda  mine,  marked  K;  and  another  over  the 
Haggin  spur,  near  the  timber  shop,  at  the  Anaconda  mine, 
marked  L. 

The  plaintiff  alleged  that  the  use  for  which  it  sought  to  con- 
demn the  property,  and  to  which  the  property  was  to  be  applied 
by  the  plaintiff,  was  a  "more  necessary  public  use"  than  any  use 
to  which  the  defendants  could  put  the  lands;  that  the  various 
crossings  and  intersections  proposed  were  to  be  made  in  the  man- 
ner most  compatible  with  the  greatest  public  benefit,  and  the 
least  private  injury  to  the  defendants;  and  that  as  proposed,  the 
crossings  would  not,  in  any  way,  interfere  with  the  use,  opera- 
tion, or  enjoyment  by  the  defendants  of  their  railway  lines.  The 
complaint  contained  an  accurate  description  of  the  lands  which 
the  plaintiff  wished  to  use  for  right  of  way  purposes.    The  plain- 
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tiff  further  alleged  that  it  had  been  unable  to  agree  with  the 
defendants  as  to  the  amount  of  compensation  to  be  paid  for  the 
taking  of  the  premises  described,  and  the  construction  of  cross- 
ings, and  that  the  interest  in  the  premises  sought  to  be  condemned 
for  the  plaintiff's  use  was  only  an  easement  for  a  right  of  way  for 
the  construction,  maintenance,  and  operation  of  its  railway.  The 
complaint  prayed  for  a  judgment  that  the  use  for  which  the 
plaintiff  sought  to  appropriate  the  premises  was  a  "public  use"; 
that  the  public  interests  required  the  construction  of  the  plain- 
tiff's railway;  that  the  lands,  and  the  crossings  proposed  to  be 
made,  were  necessary  for  the  purpose  of  said  railway;  that  the 
plaintiff  had  a  right  to  appropriate  the  premises  and  make  the 
crossings;  that  the  court  ascertain  the  defendants*  interest  in 
the  promises  described  and  sought  to  be  condemned;  that  an 
order  be  made  appointing  three  competent  and  disinterested  per- 
Bons  as  commissioners  to  assess  the  damages  by  reason  of  the  ap- 
propriation of  the  said  property;  that  on  the  coming  in  of  the  re- 
port of  the  commissioners,  the  court  make  such  order  in  regard  to 
the  possession  of  said  property  sought  to  be  condemned  as  might 
be  proper;  and  that,  as  to  the  crossings,  the  court  adjudge,  regu- 
late, and  determine  the  place  and  manner  of  making  the  same. 

Except  as  to  the  allegation  of  the  plaintiff's  right,  under  its 
charter,  to  construct  railroads,  the  answer  denied  the  averments 
of  the  complaint,  and  alleged  that  the  ground  sought  to  be  con- 
demned was  absolutely  necessary  to  the  defendants  for  railroad 
purposes;  that  the  desired  right  of  way  was  not  indispensable 
to  the  use  of  said  plaintiff;  that  it  sought  such  appropriation  to 
save  the  cost  of  acquiring  a  right  of  way  for  itself;  that  the  pro- 
posed construction  by  plaintiff  would  be  of  irreparable  damage 
to  the  defendants;  that  by  a  slight  increase  of  cost,  plaintiff  could 
avoid  all  the  crossings;  that  it  was  not  necessary  that  the  cross- 
ings should  be  laid  as  contemplated  by  the  plaintiff;  that  the 
plaintiff  had  no  right  to  enter  upon  the  right  of  way  or  roadbed 
of  defendants,  except  for  necessary  crossings  or  connections;  and 
that  therefore  the  plaintiff  had  no  right  of  condemnation  over 
the  right  of  way  of  these  defendants. 

The  replication  of  the  plaintiff  denied  these  affirmative  alle- 
gations of  the  answer.  The  cause  was  tried  before  the  court, 
without  a  jury,  and  voluminous  testimony  was  taken.  There 
was  a  judgment  for  the  plaintiff.  The  judgment  and  order  of 
the  court,  after  its  more  formal  recitals,  set  forth  that  the  judge 
of  the  district  court,  with  a  civil  engineer  chosen  by  each  party, 
inspected  the  premises  before  the  submission  of  the  case.    It 
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was  then  decided  that  the  use  for  which  the  property  described 
in  the  complaint  was  sought  was  a  public  -use;  that  the  entire 
quantity  sought  to  be  appropriated  ought  so  to  be  taken;  that 
the  appropriation  thereof  would  not  be  detrimental  to  the  public 
interest  or  welfare,  and  was  required  and  necessary  for  the  proper 
prosecution  of  the  enterprise  for  which  it  was  sought  to  be  appro- 
priated; that  the  public  interest  required  the  prosecution  of  the 
plaintiff's  said  enterprise;  that  the  premises  so  sought  to  be  ap- 
propriated by  the  plaintiff  were  not  necessary  for  the  use  of  the 
defendant's  railway,  nor  for  any  public  use,  and  were  not  in 
actual  use  by  them;  that  the  use  for  which  the  plaintiff  sought 
to  condemn  the  premises,  and  to  which  they  were  to  be  applied 
by  the  plaintiff,  was  a  "more  necessary  public  use"  than  any  use 
to  which  the  defendants  had  or  could  put  said  lands;  that  the 
right  sought  to  be  obtained  was  an  easement  for  railroad  pur- 
poses; and  that  the  crossings  and  intersections  described  by  the 
plaintiff  were  necessary  and  proper.  Three  competent  and  dis- 
interested persons,  Clinton  C.  Clark,  Justin  Butler,  and  C.  J. 
Stevenson,  were  appointed  commissioners  to  ascertain  and  de- 
termine damages. 

After  expressly  granting  the  right  to  cross  over  the  defend- 
ants' spur  known  as  the  "Gagnon  Spur,"  on  the  Clear  Grit  claim, 
the  court  made  the  following  proviso:  "Provided,  however,  the 
defendants  may,  and  if  they  do,  within  ten  days  after  the  date 
hereof,  give  notice  in  writing  to  the  plaintiff,  that  they  consent 
to  tbfi  plaintiff's  taking  up  their  entire  Gagnon  spur  aforesaid, 
and  placing  and  rebuilding  the  same  on  the  south  side  of  the  de- 
fendants' main  track,  opposite,  or  about  opposite,  its  present  po- 
sition, then,  in  that  case,  the  plaintiff  shall,  at  its  own  expense, 
and  within  a  reasonable  time  after  the  giving  of  said  notice,  re- 
move and  place  and  rebuild  the  said  spur  on  the  south  side  of 
the  defendant's  main  track,  opposite,  or  nearly  opposite,  its  pres- 
ent position,  and  make  the  same  convenient  to  approach  by  and 
for  teams  and  wagons,  and  provide  proper  approaches  thereto; 
and  provided  further,  that  if  such  consent  be  not  given  within 
the  time  and  in  the  manner  aforesaid,  then  the  plaintiff  may  and 
shall  extend  its  road  across  such  spur  at  the  present  grade  of  the 
plaintiff's  road,  and  the  plaintiff  shall  not  be  obliged  to  put  in 
any  crossing,  and,  in  such  case,  the  defendants,  if  they  desire  to 
operate  said  spur  or  use  the  same,  shall  make  the  same  conform 
to  the  grade  of  plaintiff's  road  and  track,  and  put  in  a  crossing 
at  the  grade  of  plaintiff's  track,  and  maintain  the  same,  all  at 
their  own  expense.** 

Am  St.Rkp.,Vol.  L.-33 
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The  court  also  ordered  that  the  plaintiff  might  cross  the  de- 
fendant's spur  known  as  the  'Buffalo  Spur"  at  an  angle  of  16 
degrees,  48  minutes.  Concerning  this  spur,  the  court  added: 
'Trovided;  however,  that  the  defendanta  may,  and  if  they  do, 
within  ten  days  from  the  date  of  this  order,  notify  the  plaintiff 
in  writing  that  they  consent  to  permit  the  plaintiff  to  raise  the 
entire  grade  of  the  said  Buffalo  spur,  so  that  the  plaintiff  can 
cross  the  same  at  its  own  grade,  then,  in  that  event,  the  plaintiff 
shall,  before  making  said  crossing,  raise  the  grade  of  the  whole  of 
said  spur,  at  its  own  expense,  so  as  to  make  a  feasible  crossing 
with  its  road,  and  leave  said  spur  in  a  reasonable  condition  for 
the  use  of  the  defendants;  and  provided  further,  that  if  the  d«^- 
fendants  do  not  give  such  consent  within  the  said  time  and  in 
the  said  manner,  the  plaintiff  shall  make  said  crossing  at  its  own 
grade,  in  as  reasonably  safe  manner  as  the  same  can  be  done  witli- 
out  raising  the  grade  of  the  entire  Buffalo  spur  aforesaid." 

Other  facts  sufficiently  appear  in  the  opinion.  There  being  a 
judgment  for  the  plaintiff,  the  defendants  moved  for  a  new  trial, 
which  was  denied,  and  an  appeal  was  taken  both  from  the  judg- 
ment and  the  order  overruling  the  motion  for  a  new  trial.  The 
following  is  a  copy  of  the  plat  introduced  on  the  trial.  (See 
next  page.) 

Shropshire  &  Burleigh  and  Forbis  &  Forhis,  for  the  appel- 
lants. 

M.  Kirkpatrick,  W.  W.  Dixon,  and  William  Scallon,  for  the 
respondent. 

****  HUNT,  J.  By  this  appeal  we  are  called  upon  to  decide 
questions  of  importance,  not  alone  to  the  community  at  large,  but 
especially  so  to  railroad  corporations,  possessed  of  such  powers 
as  may  be  granted  to  them  under  the  constitution  and  laws  of 
the  state. 

The  topography  of  Montana,  as  characterized  by  its  name, 
renders  it  of  unusual  significance  that  the  laws  of  eminent  domain 
be  correctly  expounded  at  this  comparatively  early  period  of  the 
development  of  the  state. 

The  strict  limits  of  all  delegated  authority  to  take  the  property 
of  another  must  be  cautiously  and  accurately  guarded,  lest  pri- 
vate rights  or  those  conferred  be  unnecessarily  invaded.  On  the 
other  hand,  if  the  power  to  take  has  been  delegated,  •***  that 
power  must  be  precisely  defined  and  upheld  by  the  courts,  as  one 
vitally  affecting  the  material  interests  of  the  state. 

The  ways  for  railroads  to  reach  remote  mining  camps,  some- 
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times  l}'ing  within  small  areas,  upon  precipitous  mountainsides, 
at  unusual  altitudes,  and  in  steep  and  rocky  sections,  are  often 
very  few,  and  only  feasible  at  all  by  skillful  engineering  and  vast 
outlays  of  money.  ^Vhe^e,  therefore,  two  or  more  railroads,  in 
their  mountainous  routes,  may  seek  the  same  objective  mineral 
districts  in  view  of  their  probably  necessary  juxtaposition,  their 
rights  must  be  carefully  established  with  relation  to  the  law  as 
applied  to  the  physical,  as  well  as  other  and  more  general,  condi- 
tions controlling  them  in  their  obligations  toward  one  another 
nnd  to  the  public  as  well. 

Two  main  propositions  are  presented  for  review:  1.  Are  plain- 
tiff's road  and  branches  public  uses?  2.  Can  the  plaintiff  com- 
pany construct  its  road  within  the  defendants'  right  of  way,  and 
is  plaintiff's  use  of  the  ground  a  more  necessary  use  than  that  of 
the  defendant  companies,  and  is  the  ground  sought  to  be  taken 
necessary  to  plaintiff's  use,  and  not  necessary  to  defendants*  use? 

It  is  well  established  that  if,  in  point  of  law,  a  use  is  public,  the 
fact  that  not  very  many  persons  will  enjoy  the  use  is  not  mate- 
rial: Talbot  V.  Hudson,  16  Gray,  417.  The  character  of  a  way, 
whether  it  is  public  or  private,  is  determined  by  the  extent  of 
the  right  to  use  it,  and  not  by  the  extent  to  which  that  right 
is  exercised.  If  all  the  people  have  the  right  to  use  it,  it  is  a 
public  way,  although  the  number  who  have  occasion  to  exercise 
the  right  is  very  small:  Phillips  v.  Watson,  63  Iowa,  28;  Lewis 
on  Eminent  Domain,  241;  Shaver  v.  Starrett,  4  Ohio  St.  496; 
Kettle  River  Ry.  Co.  v.  Eastern  Ry.  Co.,  41  ]Minn.  461;  Randolph 
on  Eminent  Domain,  sec.  56. 

The  circumstance  that  the  plaintiff  road  was  built  by  a  private 
corporation,  and  that  its  branches  run  within  convenient  con- 
tiguity of  private  mines  or  orehouses,  does  not  materially  affect 
the  road  and  give  a  private  character  to  its  use,  or  to  the  use  of 
its  spurs.  All  termini  of  tracks  and  switches  are  more  or  less 
>)eneficial  to  private  parties,  but  the  public  character  of  *^**  the 
use  of  the  tracks  is  never  affected  by  this.  "It  may  be,  in  such 
cases,  that  it  is  expected,  or  even  that  it  is  intended,  that  such 
tracks  will  be  used  almost  entirely  by  the  manufacturer;  yet, 
if  there  is  no  exclusion  of  an  equal  right  of  use  by  others,  and 
the  singleness  of  use  is  simply  the  result  of  loontion  and  con- 
venience of  access,  it  cannot  affect  the  question":  Cliicago  Dock 
etc.  Co.  V.  Qarrity,  115  111.  155;  Chicago  etc.  R.  R.  Co.  v.  Porter, 
43  Minn.  527;  St.  Louis  etc.  Ry.  Co.  v.  Petty,  67  Ark.  359. 

The  force  of  these  observations  is  peculiarly  apparent  in  a  new 
mining  state.  Frequently,  railroads  are  extended  by  spurs  or 
lateral  connections  of  main  lines,  or  by  independent  lines,  into 
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mining  camps  where  but  a  single  mine  is  developed  and  capable 
of  shipping  freight.  Such  roads  or  spurs  are  not  infrequently 
built  by  the  private  enterprise  of  those  interested  in  the  one  mine 
to  be  benefited,  and,  when  constructed,  it  is  intended  that  the 
tracks  will  be  used  almost  wholly  by  the  mining  company  which 
constructed  the  spur.  The  supposed  barrenness  of  the  country 
contiguous  to  the  road,  or  the  undeveloped  condition  of  the 
mountain  in  which  the  mine  is  lying,  or,  perhaps,  the  hitherto  un- 
rewarded search  of  the  prospector,  has  encouraged  the  belief  that, 
apart  from  the  single  mine  owned  by  those  who  have  built  the 
railroad,  there  are  no  other  paying  properties  upon  which  a  rail- 
road might  rely  for  ores  or  supplies  to  transport.  Such  ex- 
pected limited  uses  are  but  the  results  of  the  location  of  the 
mine  and  its  inaccessibility.  They  do  not  in  any  way,  however, 
exclude  an  equal  right  of  use  by  others,  perchance,  desiring  to 
ship  freight  or  secure  transportation  over  the  road.  To  better 
illustrate  our  meaning,  we  have  only  to  modify  the  instance  just 
referred  to  of  the  railroad  lateral  built  to  a  single  mine.  Sup- 
pose that  a  pioneer  prospector  has  located  and  represented  a 
claim  contiguous  to  such  raalroad,  but,  by  reason  of  the  imprac- 
ticability or  expense  of  constructing  a  wagon  road,  he  has  been 
obliged  to  simply  keep  what  he  believed  was  a  good  mine,  hoping 
that  in  the  future  railroad  facilities  would  afford  him  the  oppor- 
tunity to  haul  his  ore  to  mnrket.  Suddenly,  by  the  enterprise 
of  others,  and  without  any  *^^^  expectation  on  their  part  of  aid- 
ing any  project  other  than  their  own,  a  railroad  is  built,  and  he 
may  attain  the  fruition  of  his  hopes  if  he  can  use  the  railroad  to 
ship  his  ore.  Could  it  be  contended  with  any  merit  that  the 
railroad  company,  incorporated  under  the  railroad  laws  of  the 
€tate,  can  discriminate  against  him  by  sajdng,  "We  are  a  private 
entei-prise,  for  private  use,  and  are  not  generally  open  to  the 
public,  and  for  this  reason  refuse  to  haul  your  ore,  or  to  bring 
your  machinery  and  supplies  into  these  hills,  and  you  cannot 
•compel  us  to  act  otherwise?'^  Or,  to  carry  the  illustration 
farther,  suppose  many  mines  are  located  close  to  the  new  line  of 
road,  and  a  mining  district  opened  of  incalculable  interest  to  the 
state,  a  town  springs  up,  with  its  diversified  trade  relations,  and 
that  thus  the  railroad,  originally  constructed  and  intended  to 
subserve  the  single  mine,  with  little  or  no  thought  of  any  greater 
use,  may  become  a  measure  of  great  utility  to  many  people;  must 
this  development  stop,  or  be  dependent  upon  the  caprices  or  will 
or  discriminatory  orders  of  th«  incorporators  or  owners,  based 
upon  a  claim  that  the  road  was  constructed  for  private  purposes, 
And  cannot  be  made  to  answer  the  demands  of  the  public? 
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We  say,  after  full  deliberation^  that  the  express  oonunand  of 
section  5  of  article  15  of  the  constitution,  that  "all  railroads  sliall 
be  public  highwa}'s,  and  all  railroads,  transportation  and  express 
companies,  shall  be  common  carriers,  and  subject  to  legislative 
control,"  etc.,  supplemented  by  the  statute  (Comp.  Stats.  1887, 
div.  5,  sec.  680,  p.  809)  authorizing  the  construction  of  sidetracks, 
branches,  etc.,  has  made  them  instruments  of  public  service,  as 
well  as  private  profit,  and  is  sufSciently  comprehensive  to  include, 
not  only  the  railroad  used  to  illustrate  our  views,  but,  by  analogy, 
the  particular  railroads  of  appellants  and  reepondenta  in  their 
main  lines,  lateral  branches,  and  spurs,  to  particular  mines  in 
and  alx)ut  the  numerous  mining  dumps,  shafts,  and  orehousea 
described  in  this  suit,  and  situate  upon  the  hills  adjacent  to  the 
city  of  Butte:  Getz's  Appeal,  3  Am.  &  Eng.  R.  R.  Cas.  186. 

Furthermore,  it  is  expressly  provided  by  section  7,  article  *** 
15,  of  the  constitution,  that  "all  individuals,  associations,  and 
corporations  shall  have  equal  rights  to  have  persons  or  property 
transported  on  and  over  any  railroad,  transportation,  or  express 
route  in  this  state,  No  discrimination  in  charges  or  facilities 
for  transportatior  of  freight  or  passengers  ....  shall  be  made 

....  between  persons  or  places  within  this  state No 

railroad  or  transportation  company  ....  shall  give  any  prefer- 
ence to  any  individual,  association,  or  corporation  in  furnishing 
cars  or  motive  power,  or  for  the  transportation  of  money  or  other 
express  matter."  This  provision,  when  considered  with  the  pre- 
vious one  quoted,  also  demonstrates  that  the  constitution,  in  its 
letter,  its  spirit,  and  its  policy  as  well,  classes  all  railroads,  with 
their  feeders,  such  as  respondent  and  appellants  operate,  as  public 
highways,  subject  to  use  by  the  public  of  right,  amenable  to  the 
laws  governing  common  carriers  forever  forbidding  all  obnoxious 
favoritisms  between  any  who  desire  to  use  such  highways:  St. 
Louis  etc.  Ry.  Co.  v.  Petty,  57  Ark.  359.  This  stable  written 
policy  is  doulillcss  the  outgrowth  of  pernicious  systems  of  dis- 
crimination and  preferonre  which  railroad  corporations  may  have 
indulged  in  throughout  the  land  where  their  powers  are  unre- 
strained by  constitutional  or  other  restriction.  It  puts  them 
all  on  a  plane,  and,  under  the  facts  before  us,  rcppondent  and 
appellants,  as  y»uhlic  highways,  are  alike  the  beneficiaries  of  its 
liberality,  subject,  nevertheless,  to  its  restrictions  and  liabilities. 

Chief  Justice  Hawloy,  for  the  supreme  court  of  Nevada,  vigor- 
ously discusses  a  "public  use,"  as  meant  by  the  constitution  of 
that  state,  and  concludes  that  the  necessities  of  the  busincBS  of 
mining,  milling,  smelting,  etc.,  are  of  direct  interest  to  the  peo- 
ple of  Nevada,  and  that  a  statute  of  that  state  is  constitutional 
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which  authorizes  land  to  be  condemned  for  the  necessities  of 
such  business:  Dayton  etc.  Min.  Co.  v.  Seawell,  11  Nev.  394. 
This  decision  was  afterward  expressly  affirmed  in  Overman  etc. 
Co.  V.  Corcoran,  15  Xev.  147,  and  again  recently  approved 
by  its  learned  author,  in  the  United  States  circuit  court  for 
Nevada,  where  the  court  upholds  a  '^^'^  statute  authorizing  the 
appropriation  of  land  for  a  mining  tunnel  as  a  proper  exercise  of 
eminent  domain,  on  the  ground  of  "great  benefit  and  advantage 
to  the  mining  industry";  Douglass  v.  Byrnes,  59  Fed.  Eep.  31. 

The  supreme  court  of  Georgia  held  in  Hand  Gold  Min.  Co. 
V.  Parker,  59  Ga.  419,  that  a  section  of  an  act  of  the  legislature 
incorporating  a  gold  placer  mining  company,  and  gi^ang  it 
power,  under  the  constitution,  to  take  the  private  property  of 
the  complainants  for  the  use  of  their  ditch,  for  the  purpose  of 
extending  the  same  to  their  own  land,  on  payment  of  just  com- 
pensation therefor,  was  constitutional.  "Gold  and  silver,"  say 
the  court,  "is  the  constitutional  currency  of  the  country,  and  to 
facilitate  the  production  of  gold  from  the  mines  in  Avhich  it  is 
imbedded,  for  the  use  of  the  public,  is  for  the  public  good, 
though  done  through  the  medium  of  a  corporation  or  individual 
enterprise." 

In  a  comparatively  recent  decision  (Oury  v.  Goodwin  (Ariz.), 
26  Pac.  Eep.  376),  the  court  sustained  an  act  of  the  territoral 
legislature  permitting  the  condemnation  of  appellant's  real  estate 
for  the  purpose  of  an  irrigating  canal,  basing  their  opinion  upon 
the  principle  that  a  state  may,  in  view  of  its  natural  advantages 
and  resources  and  necessities,  legislate  in  such  a  way,  exercising 
the  power  of  eminent  domain,  that  these  advantages  and  re- 
sources may  receive  the  fullest  development  for  the  general  wel- 
fare, the  laws  being  general  in  their  operation. 

The  Nevada  and  Georgia  cases  have  been  disapproved  of  by 
Lewis  on  Eminent  Domain,  section  184,  but  the  disapprobation 
is  based  upon  the  ground  that  a  law  which  granted  a  right  of 
condemnation  for  a  purpose  singly  and  essentially  private  in  its 
nature  could  not  possibly  subserve  any  public  use,  or  be  of  any 
public  benefit,  and  hence  is  an  invalid  attempt  to  take  private 
property  for  private  use,  and  not  upon  the  soundness  of  the  argu- 
ment that  the  magnitude  of  the  interest  of  a  state  may  be  consid- 
ered, for  which  alone  we  cite  them.  The  reasoning  of  these 
cases,  however  imperfect  the  application  to  particular  facts  may 
have  been,  is  well  sustained:  Randolph  on  Eminent  ^^^  Domain, 
50;  Wood's  Railway  Law,  822;  Mills  on  Eminent  Domain,  sec. 
20;  Cooley's  Constitutional  Limitations,  533;  Hibemia  etc.  E.  R. 
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Co.  V.  De  Camp,  47  K  J  .L.  518;  54  Am.  Eep.  197;  1  Rorer  on 
Railroads,  sec.  409;   Comp.  Stats.  1SS7,  sec.  1495,  et  seq. 

The  public  interests  are  benefited  by  railroads,  and  the  right 
of  eminent  domain  may  be  exercised  through  the  medium  of  cor- 
porate bodies.  The  public  have  an  interest  in  the  use  of  the  rail- 
road, and  the  owners  may  be  prosecuted  for  the  damages  sus- 
tained, if  they  should  refuse  to  transport  an  individual,  or  his 
property,  without  any  reasonable  excuse,  upon  being  paid  the 
usual  rate  of  fare:  Beekman  v.  Saratoga  etjc.  Co.,  3  Paige,  45;  22 
Am.  Dec.  679;  Lewis  on  Eminent  Domain,  sec.  170;  Dietrich  v. 
Murdock,  42  Mo.  279. 

Where  the  general  public  advantage  is  greatly  promoted  by  the 
improvement  of  water  power  in  the  streams  and  waters  of  a  , 
country,  private  property  taken  for  that  purpose  is  taken  for  a  • 
public  use,  within  the  meaning  of  that  term:  Hazen  v.  Essex  Co.,  ; 
]  2  Cush  475.  Indeed,  in  New  England,  we  find  the  courts  very  j 
emphatic  upon  the  question.  Chief  Justice  Perley,  after  speak- 
ing of  the  interests  that  New  Hampshire  had  in  the  improvement 
of  her  natural  water  powers,  wrote  as  follows:  "Xo  state  of  the 
Union  is  more  interested  than  ours  in  the  improvement  of  nat- 
ural advantages  for  the  application  of  water  power  to  manufactur- 
ing purposes.  Nature  has  denied  to  us  the  fertile  soil  and  genial 
climate  of  other  lands,  but,  by  way  of  compensation,  has  endowed 
us  with  unrivaled  opportunities  of  turning  our  streams  of  water 
to  practical  account.  The  present  prosperity  of  the  state  is 
largely  due  to  what  has  already  been  done  toward  developing 
these  natural  advantages;  and  there  is  no  assignable  limit  to  our 
lesources  in  this  respect,  if  extended  and  connected  enterprises 
for  the  improvement  of  the  water  power  in  the  state  should  be 
successfully  prosecuted  hereafter.  In  no  part  of  the  world  have 
the  public  a  deeper  interest  in  the  success  of  all  undertakings 
which  promise  to  assist  in  the  development  of  these  great  natural 
advantages.  Whether,  therefore,  we  look  to  the  interpretation 
which  has  been  given  in  other  jurisdictions  to  the  term  ^public 
use,*  in  '^*®  reference  to  the  right  of  takinjj  private  property  Tor 
puch  a  use,  to  the  legislative  practice  under  the  provincial  and 
Ftate  povernmonts  before  and  at  the  time  when  tlie  constitution 
was  adopted,  to  the  language  of  the  constitution  itself,  to  the 
early  and  continued  legislative  practice  under  the  constitution, 
to  the  decisions  of  the  courts  in  this  state,  or  to  the  character  of 
our  business  and  the  natural  productions  and  resources  of  the 
state,  we  are  drawn  to  the  conclusion  that  the  legislature  have 
power  to  authorize  a  private  right,  that  stands  in  tlie  way  of  an 
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enterprise  set  on  foot  for  the  improvement  of  the  water  power 
in  a  large  stream  like  this  river,  to  be  taken  without  the  owner's 
eonsent,  if  suitable  provision  is  made  for  his  compensation,  and 
that  the  act  of  1862  is  constitutional  and  valid":  Great  Falls  Mfg. 
Co.  v.  Fernald,  47  N.  H.  444;  Olmstead  v.  Camp,  33  Conn.  532. 
See,  also,  Scudder  v.  Trenton  etc.  Co.,  1  N.  J.  Eq.  695;  23  Am. 
Dec.  756;  Mills  on  Eminent  Domain,  sec.  183. 

So  vital  to  the  development  of  the  agricultural  interests  of  the 
state  is  water  for  irrigation  that,  as  a  pari;  of  the  bill  of  rights  of 
the  constitution,  it  is  provided:  "The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale,  rental, 
distribution,  or  other  beneficial  use,  and  the  right  of  way  over 
the  lands  of  others,  for  all  ditches,  drains,  flumes,  canals,  and 
aqueducts,  necessarily  used  in  connection  therewith,  as  well  as 
the  sites  for  reservoirs,  necessary  for  collecting  and  storing  the 
same,  shall  be  held  to  be  a  public  use.  Private  roads  may  be 
opened  in  a  manner  to  be  prescribed  by  law,  but,  in  every  case, 
the  necessity  of  the  road,  and  the  amount  of  all  damage  to  be 
sustained  by  the  opening  thereof,  shall  be  first  determined  by  a 
jury,  and  such  amount,  together  with  the  expenses  of  the  pro- 
ceeding, shall  be  paid  by  the  person  to  be  benefited:  Const.,  art. 
3,  sec.  15. 

The  improvement  of  Boston  harbor  by  reclamation  of  a  large 
body  of  land  for  commercial  purposes  was  held  to  be  of  great 
public  advantage:  Moore  v.  Sanford,  151  Mass.  286. 

"The  ever  varying  condition  of  society  is  constantly  present- 
ing ^3^  new  objects  of  public  importance  and  utility,  and  what 
shall  be  considered  a  public  use  or  benefit  may  depend  somewhat 
on  the  situation  and  wants  of  the  communit}^  for  the  time  being.** 
But  the  underlying  principle  remains,  that  there  must  be  a  pub- 
lic use  or  benefit.  "But  what  that  shall  consist  of,  or  how  ex- 
tensive it  shall  be  to  authorize  an  appropriation  of  private  prop- 
erty, is  not  easily  reducible  to  general  rule":  Scudder  v.  Trenton 
etc.  Co.,  1  K  J.  Eq.  695;  23  Am.  Dec.  756;  Talbot  v.  Hudson,  16 
Gray,  417;  Buffalo  etc.  R.  R.  Co.  v.  Brainard,  9  N.  Y.  109. 

In  thus  ingrafting  upon  the  law  of  this  jurisdiction  the  doc- 
trine that  the  magnitude  of  the  interests  involved  may  properly 
become  a  determining  factor  in  sustaining  the  right  of  a  railroad 
to  construct  lateral  branches,  tracks,  and  spurs  to  mines  and  min- 
ing works,  as  public  uses,  by  virtue  of  the  law  of  eminent  domain, 
we  are  always  duly  mindful,  not  only  of  the  constitutional  guar- 
anty of  the  individual  right  of  possessing  and  protecting  prop- 
erty, but  are  equally  impressed  with  the  declaration  that  "the 
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good  of  the  whole"  is  the  very  foundation  of  the  constitution. 
Indeed,  it  may  be  said  that  upon  this  latter  axiom  of  all  govern- 
ment by  the  people  rests  the  principle  itself.  The  force  of  the 
principle  may  vary  in  different  communities.  What  cogently  ap- 
plies to  Montana,  with  its  mountains  and  quartz,  would  be  an 
absurd  process  of  reasoning  to  urge  in  Louisiana,  where  scarce 
an  undulation  marks  the  surface,  or  a  mineral  lies  beneath  it. 
Therefore,  to  correctly  define  what  that  force  is,  in  the  case  be- 
fore us,  it  is  eminently  reasonable  and  appropriate  that  the  con- 
ditions of  the  whole  people  to  be  affected  should  be  considered. 
In  this  state,  where,  almost  wholly  through  the  facilities  and 
advantages  of  railroads,  the  quartz  mines  have  been  developed 
to  such  an  extent  that  the  mineral  output  is  only  exceeded  by 
that  of  one  or  two  older  mining  states,  the  publicity  of  the  use 
of  railroads  into  the  camps  is  too  obvious  to  require  more  extended 
comment.  In  the  language  of  the  eminent  counsel  who  so 
lucidly  presented  respondent's  side  of  the  case:  "Again,  in  Mon- 
tana, mining  is  the  dominant  industry.  Throughout  a  large  por- 
tion of  the  state,  and  in  the  county  of  ^^^  Silver  Bow  especially, 
it  is  the  all-important  pursuit,  upon  wliich  all  other  industries 
are  dependent.  In  the  mining,  smelting,  and  reduction  of  ores, 
the  great  mass  of  the  population  finds  emplo}'ment  and  support 
The  prosperity  of  the  state  is  very  largely  due  to  the  development 
of  the  mines." 

Having  determined  that  the  respondent's  railroad  and  laterals, 
branches,  and  spurs  are  all  public  highways,  within  the  legal 
bounds  of  public  usee,  it  follows  that  the  law  of  eminent  domain 
was  available  to  them,  provided:  "1.  The  use  to  which  the  re- 
spondents have  applied  the  ground  taken  is  a  use  authorized 
by  law;  2.  That  the  taking  was  necessary  to  such  use;  3.  If  al- 
ready appropriated  to  some  public  use,  that  the  public  use  to 
which  it  is  to  be  applied  is  a  more  necessary  public  use":  Code 
Civ.  Proc.  sec.  COl. 

That  a  necessity  exists  which  requires  property  to  be  taken  is 
obvious.  This  follows  as  a  conclusion  of  the  determination  that 
the  purpose  of  the  plaintiff  is  a  public  use:  Moore  v.  Sanford, 
151  Ma.s6.  28n.  ]?ut,  insist  the  appellants,  although  we  grant  a 
right  of  way  is  nccessan.',  if  it  is  held  tliat  the  Butte,  Anaconda, 
&  Pacific  Hallway  is  a  public  use,  nevertheless,  at  the  very  thres- 
hold of  this  branch  of  the  case,  we  deny  the  necessity  of  the  par- 
ticular land  for  the  railroad  uses  for  which  respondent  seeks  to 
«pproj)riate  it. 

The  district  court  found  that  the  ground  included  within  the 
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defendants'  right  of  way  was  necessary  to  the  plaintiff  for  the 
proper  construction  and  maintenance  of  its  road,  that  such 
ground  was  not  necessary  for  the  use  of  defendants'  railway,  and 
was  not  in  actual  use  hy  them  at  the  time  of  the  order,  and  that 
the  use  for  which  the  plaintiff  sought  to  condemn  the  same  was 
a  more  necessary  public  use  than  any  use  the  defendants  have 
or  could  put  the  same  to. 

Without  more  prolixity  than  we  think  is  essential  to  make 
clear  our  opinion,  we  will  state  the  concluded  facts  apparent  to 
us.  The  country  through  which  the  contending  railroads  run 
is  one  of  the  mountains  of  the  main  Eocky  Mountain  range,  and 
known  as  the  "Butte  Hill,"  above  the  city  of  Butte.  The  rail- 
roads about  the  hill  are  really  great  broad  gauge  spurs  ^^^  of 
their  respective  main  lines.  From  these  great  spurs  many  short 
ones  project,  running  to  orehouse  or  mining  shafts.  The  prin- 
cipal object  of  both  railroads,  in  their  branches  about  the  "Hill," 
is  to  haul  ores  from,  and  supplies  to,  the  several  quartz  mines 
indicated  upon  the  map,  to  wit,  the  St.  Lawrence,  Anaconda, 
Wake  Up  Jim,  Buffalo,  Moscow,  and  others.  The  Butte,  Ana- 
conda, &  Pacific  (respondent)  tracks  for  the  most  part  he  north 
of  the  Montana  Union  tracks.  The  Montana  Union  right  of 
way  was  twenty-five  feet  on  either  side  of  the  center  of  its 
tracks.  It  had,  however,  graded  along  the  hill  only  to  an  ex- 
tent a  little  more  than  necessary  for  the  actual  space  occupied 
by  its  roadbed.  In  many  places,  the  hill  is  so  very  steep,  or  so 
rocky,  or  both,  that  the  rails  must  have  laid  very  close  to  the 
bluffs  just  north  of  the  tracks.  There  was  no  actual  use  of  such 
bluffs  or  other  ground  adjacent  to  the  Montana  Union  tracks, 
nor  could  it  actually  occupy  the  same,  without  heavy  excavation 
work  on  the  upper  side.  Commencing  at  a  point  on  the  hill 
within  the  limits  of  the  Nipper  quartz  mining  claim,  the  Butte, 
Anaconda,  &  Pacific,  with  its  road,  was  graded  and  excavated  on 
the  upper  side  of  appellants'  roadbed,  and  is  within  the  right  of 
way  of  the  Montana  Union  for  about  a  mile  and  a  half.  At 
places  the  south  rails  of  the  Butte,  Anaconda,  &  Pacific  road  are 
within  ten  feet  of  the  northern  rails  of  the  Montana  Union,  but, 
as  a  rule,  there  is  some  seventeen  to  twenty-two  feet  between  the 
centers — ^that  is,  from  the  center  of  the  Montana  Union  tracks 
to  the  center  of  the  Butte,  Anaconda,  &  Pacific  tracks.  These 
distances,  excluding  the  crossings,  are  sufficient  to  prevent  any 
interference  between  the  successful  operation  of  the  two  roads. 
The  strips  of  ground  which  the  plaintiff  would  condemn  and 
appropriate  vary  in  width,  the  variance  being  evidently  based 
upon  what  the  plaintiff  deems  necessary  for  the  operation  of  it» 
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road,  considering  the  points  to  be  reached,  and  the  distance 
which  would  and  must  separate  the  two  roads  when  constructed. 
Prior  to  the  institution  of  this  action — that  is,  in  1893 — various 
lines  and  means  of  getting  to  the  several  orehouses  marked  upon 
the  map  were  projected.  ^^^  All  these  orehouses  are  at  the  same 
level  as  to  the  grade  of  the  two  roads,  several  of  them,  however, 
being  below  the  level  of  the  Montana  Union  main  track.  By  the 
abrupt  rise  in  the  hill  and  its  rocky  character,  and  because  of  the 
necessity  of  the  Butte,  Anaconda,  &  Pacific  crossing  divers  spurs 
of  the  Montana  Union,  it  is  necessary  that  the  right  of  way  of  the 
Butte,  Anaconda,  &  Pacific  be  laid  down  to  the  same  level  as  the 
Montana  Union.  This  necessity  could  only  be  obviated  by  re- 
quiring the  Butte,  Anaconda,  &  Pacific  to  either  cross  the  spurs 
of  the  Montana  Union  at  grade,  or  construct  its  road  high  enough 
to  go  overhead,  or  low  enough  to  pass  beneath,  the  spurs.  To 
go  under  them  would  require  the  plaintiff  to  undertake  an  engi- 
neering task  so  far  beyond  what  is  deemed  practicable  or  reason- 
able that  it  need  not  be  considered  at  all.  To  build  its  line  over- 
head would  compel  the  Butte,  Anaconda,  &  Pacific  to  construct 
its  road  at  more  than  twenty  feet  above  the  crossings,  so  that, 
when  it  passed  the  orehouses  which  the  two  roads  go  to,  the 
plaintiff's  road  would  be  useless,  unless,  after  running  beyond  the 
orehouses,  switchbacks  were  constructed  down  the  hill,  by  which 
they  could  reach  the  objective  points.  To  follow  this  plan 
would  require  the  plaintiff  to  run  into  the  mountain  at  points  be- 
yond the  orehouses,  at  enormous  expense  of  construction,  and 
right  of  way,  probably;  and  the  road,  when  thus  constructed, 
would  be  very  impracticable  to  successfully  run  or  operate.  If 
the  Butte,  Anaconda,  &  Pacific  constructed  its  line  above  the 
Montana  Union,  it  follows  that  the  cuts  through  which  it  would 
have  to  run  would  be  very  much  heavier  than  its  present  line, 
and,  at  their  objective  points,  it  would  still  be  necessary  for  the 
two  roads  to  be  within  a  few  feet  of  one  another.  Ano-tlier  ob- 
jection to  running  higher  up  the  hill  is,  that  such  a  route  would 
materially  interfere  with  the  operation  of  the  minos  on  tlio 
mountain.  In  such  case,  shafthouses  would  be  cut  throu'Th, 
dumping  grounds  intersected,  and  quartz  mining  operations  sen- 
oosly  interfered  with.  The  route  chosen  was  deemed  by  far  the 
most  feasible  and  practicable  one.  Other  routes  could  have  been 
selected,  according  to  the  engineers*  evidence,  but  any  practi- 
cable one  •***  which  might  have  been  chosen  would  have  crossed 
the  main  line  of  the  defendants,  as  well  as  many  of  their  spurs. 
The  plaintiff,  by  going  upon  the  right  of  wny  of  the  defendants, 
videned  the  cuts  which  defendants  had  already  made  in  many 
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places,  but,  when  we  consider  that  the  hill  had  remained  in  its 
natural  state  until  further  excavated  by  the  plaintiff,  it  is  plain 
that  no  material  damage  was  done  to  the  defendants  by  the 
plaintiff  by  the  mere  act  of  excavating  as  it  did.  On  the  con- 
trary, such  excavations  are  a  benefit  from  a  mere  standpoint  of 
construction.  Upon  one  part  of  the  right  of  way,  lying  within 
the  Belle  of  Butte  addition  to  the  city  of  Butte,  the  natural 
physical  obstacles  to  selecting  another  route  were  not  so  great  as 
higher  up  the  hill;  but,  in  order  to  conform  with  the  grade 
necessarily  chosen  to  reach  the  point  higher  up  the  hill,  the  most 
practicable  route  was  that  selected  through  the  Belle  of  Butte 
addition,  particularly  in  view  of  the  fact  that  had  they  kept  off 
the  right  of  way  of  the  defendants,  the  plaintiff  would  have  been 
compelled  to  pay  for  a  number  of  dwelling-houses  and  the  lots 
which  they  were  on,  and  other  parts  of  their  line  would  have  been 
affected. 

An  experienced  engineer,  Mr.  N.  C.  Ray,  testified  in  behalf  of 
the  defendants  that  he  had,  at  a  time  long  prior  to  the  institution 
of  this  suit,  and  at  a  time  when  there  were  not  so  many  houses 
about  the  foot  of  the  hill,  and  not  so  many  mines  developed  and 
orehouses  built  on  the  mountain,  made  a  survey  for  another  rail- 
road, with  a  view  of  finding  a  practicable  route.  His  proposed 
line  ran  on  the  south  or  lower  side  of  the  present  Montana  Union 
track.  It  was  proposed  by  this  route  to  make  most  of 
the  crossings  of  the  Montana  Union  spurs  grade  crossings. 
It  appeared,  also,  that  the  Ray  route,  if  followed,  would 
necessitate  for  a  long  distance  a  retaining  wall  to  be  put 
up  to  maintain  the  slope  of  the  Montana  Union  road- 
bed, and  to  keep  it  from  falling  over  on  the  proposed  roadbed. 
It  would  require  very  heavy  fills  or  trestlework,  and,  withal,  a 
scale  of  a  map  made  when  this  projected  route  was  first  surveyed 
showed  that  there  was  not  two  hundred  feet  difference  in  the 
longitudinal  conflict  between  the  Ray  route  ^^^  and  the  present 
Butte,  Anaconda,  &  Pacific  route  and  the  Montana  Union  right 
of  way,  as  they  appear  on  the  maps.  The  total  length  of  the 
present  lines  is  about  three  miles,  or  a  little  less.  From  certain 
given  points,  there  was,  between  such  proposed  route  and  the 
actual  route  of  the  Butte,  Anaconda,  &  Pacific,  a  difference  of 
three-fourths  of  a  mile,  the  greater  length  being  the  Ray  route. 
The  Ray  route  necessitated  five  grade  crossings  of  the  main  track 
of  the  Montana  Union,  all  of  which,  it  satisfactorily  appears, 
were  more  undesirable  than  an  equal  number  of  crossings  would 
be  over  spurs.  Moreover,  the  Ray  line,  if  run  at  the  time  this 
litigation  first  arose,  would  have  encountered  buildings,  shaft- 
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houses,  and  dwelling-housee  which  were  not  in  existence  when 
the  line  was  first  proposed.  It  would  have  been  vastly  more 
expensive,  by  reason  of  the  enhanced  value  of  the  right  of  way, 
And  we  think  it  only  fair  to  say  that,  as  the  conditions  existed  at 
the  time  that  the  testimony  was  taken  in  this  cause,  his  route  waa 
impracticable.  Moreover,  the  Ray  route  was  not  projected  with 
A  view  to  serving  all  of  the  various  orehouses  touching  plaintiff's 
and  defendants*  roads,  the  only  branch  appearing  on  the  Ray 
map  being  to  the  High  orehouse,  and  a  branch  to  the  Anaconda 
and  the  Humboldt. 

One  of  the  objections  interposed  by  the  defendants  to  the  oc- 
cupancy of  their  right  of  way  was  the  difficulty  of  throwing  out 
switches  or  sidetracks  to  the  north  of  the  Montana  Union,  but  the 
engineers  swear  that  if  they  have  distances  to  centers  between 
tracks  of  twenty-two  feet,  there  is  room  between  the  two  tracks 
for  another  track,  and  if  the  Butte,  Anaconda,  &  Pacific  eleva- 
tion is  so  high  that  the  Montana  Union  cannot  get  over  by  cross- 
ing at  right  angles,  a  spur  can  be  run  at  any  distance  in  order  to 
attain  the  proper  elevation. 

Another  objection  vigorously  urged  was  the  difficulty  of  hand- 
ling ties  where  the  roads  were  very  close  together.  But  it  appears 
that  some  of  the  greatest  railroads  in  the  country,  notably  the 
Pennsylvania  system,  have  three  tracks  abreast,  \^'ith  centers  of 
the  two  outside  tracks  twenty-two  and  one-half  feet  apart.  Ties 
are  successfully  handled  on  such  roads,  ^^^  and  we  see  no  reason 
why  they  should  not  be  upon  the  roads  of  the  contending  parties 
at  bar.  Besides,  the  hill,  as  it  stood,  was  certainly  a  much 
greater  obstacle  to  necessary  conveniences  in  this  respect  than  it 
is  as  excavated  to  a  level  with  appellants'  roadbed. 

It  was  also  urged  that  the  right  of  way  taken  by  the  defend- 
ants was  necessary,  in  case  of  future  double  tracks  or  sidings, 
but  as  these  needs  are  mere  future  possibilities,  not  based  upon 
reasonably  apparent  traffic  needs,  we  do  not  think  the  showing  is 
strong  enough  to  merit  very  serious  consideration. 

A  great  deal  of  testimony  was  also  taken  upon  the  inconveni- 
ence to  the  defendants  in  the  operation  of  their  trains  at  various 
crossings,  where  the  construction  of  plaintiff's  road  prevented  the 
defendanta  from  handling  as  many  cars  at  one  time  as  they 
could  handle  if  the  plaintiff's  road  were  not  in  their  way.  Elim- 
inating the  consideration  of  the  Gagnon,  Buffalo,  and  Haggin 
spur  crossings,  which  are  referred  to  hereafter,  we  are  constrained 
to  hold  that,  as  the  law  expressly  gives  the  right  of  crossing  and 
iniereecting  (Const,  art.  16,  sec.  5),  the  interference  is  only  such 
M  i«  essential  to  any  method  of  operation  of  two  railroads  where 
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they  cross  and  intersect  one  another  on  the  side  of  a  mountain, 
where  their  respective  ways  are  necessarily  very  limited,  and  where 
both  may  have  lawful  rights  of  way  to  their  respective  but  identi- 
cal objective  points. 

It  is  well  to  bear  in  mind,  in  the  application  of  the  principles 
underlying  the  law  of  eminent  domain,  that  the  state  has  an  in- 
herent poHtical  right,  pertaining  to  sovereignty,  and  founded  on 
what  has  been  expressed  to  be  a  "common  necessity  and  interest,'* 
to  appropriate  the  property  of  individuals  to  great  necessities  of 
the  whole  community,  where  suitable  provision  is  made  for  com- 
pensation: Raleigh  etc.  R.  R.  Co.  v.  Davis,  2  Dev.  &  B.  451;  Lewis 
on  Eminent  Domain,  sec.  3  This  right,  says  the  constitution  of 
Montana,  article  15,  section  9,  "shall  never  be  abridged,  nor  so 
construed  as  to  prevent  the  legislative  assembly  from  taking  the 
property  and  franchises  of  incorporated  ^^''  companies  and  sub- 
jecting them  to  public  uses,  the  same  as  property  of  individuals." 
The  public  welfare  is,  therefore,  the  particular  base  upon  which 
must  be  laid  the  correct  application  of  the  doctrine  itself.  The 
right  of  eminent  domain  may  be  of  the  greatest  value  to  the  re- 
spondent, or  to  any  other  corporation  wliich  may  exercise  its 
privileges,  but  that  is  an  incident  which  must  be  subordinated 
by  the  courts  to  the  question  of  public  use,  and  to  the  considera- 
tion of  the  benefits  to  accrue  to  the  public  by  the  construction  of 
the  contemplated  project.  There  is,  however,  a  rule  of  con- 
struction, sustained  by  the  great  weight  of  well-considered  au- 
thority, to  the  effect  that  this  power  to  take  the  property  of  pri- 
vate citizens  or  other  corporations  for  public  use  must  be  exer- 
cised, and  can  be  exercised,  only  so  far  as  the  authority  extends, 
either  in  terms  expressed  by  the  law  itself,  or  by  implication 
clear  and  satisfactory:  In  re  Buffalo,  68  N.  Y.  167;  Sutherland 
on  Statutory  Construction,  sec.  388;  Mills  on  Eminent  Domain, 
sec.  46. 

In  our  opinion,  the  testimony  in  this  case  shows  that  the 
particular  location  of  respondent's  railroad  is  by  far  the  most 
practicable  which  could  have  been  found,  and,  considering  the 
iaici  that  any  other  route  would  have  impinged  upon  the  appel- 
lant's right  of  way  very  nearly  as  much  as  the  present  roLt!  > 
does,  and  that  such  other  route  would  have  affected  many  mu 
ing  operations,  would  have  been  enormously  expensive,  and  niucli 
less  convenient  or  somewhat  less  safe,  and  that  it  is  manifestly 
to  the  best  interests  of  the  public  generally  that  railroads  be 
constructed  throughout  the  mountains,  over  such  routes  as  will 
enable  the  public  to  receive  the  best  and  most  expeditious  service 
which  can  be  attained,  we  think  that  the  taking  of  the  portions 
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of  the  right  of  way  of  appellants'  road  was  necessary  to  the  use, 
which  was  public,  of  the  respondent's  railroad. 

Now,  however,  having  advanced  to  this  point  of  the  case,  we 
are  met  with  this  argument  by  the  appellants'  counsel,  namely, 
that  this  right  of  way  was  already  appropriated,  and  that  there 
was  no  delegation  of  power  to  any  corporation  under  the  emi- 
nent '^^^  domain  laws  of  the  state  to  take  property  already  ap- 
propriated to  a  public  use,  unless,  as  provided  by  the  last  clause 
of  the  third  subdivision  of  section  601  of  the  Code  of  Civil  Pro- 
cedure, 1887,  "  the  public  use  to  which  it  is  to  be  applied  is  a 
more  necessary  public  use."  We  have  already  concluded  that 
tliis  land  was  necessary  to  respondent's  use,  and  the  question 
therefore  is.  Is  respondent  precluded  from  condemning  these 
necessary  lands  because  they  have  already  been  condemned  for 
public  use  by  the  appellants?  If  the  question  were  limited 
merely  to  this  single  inquiry  (unless  some  other  statute  author- 
ized a  taking),  doubtless,  under  rules  of  construction,  we  should 
hold  that  the  respondent  could  not  invade  the  right  of  way  of 
the  appellants.  But  our  legislature  has  imposed  upon  the  court 
the  additional  responsibility  of  judicially  determining  whether 
the  use  to  which  the  appellants  did  or  would  put  the  particular 
lands  is  a  more  necessary  one  to  the  public  than  that  to  which 
they  have  already  been  appropriated  by  the  Montana  Union 
railway.  We  therefore  find  the  whole  proposition  resolves  itself 
under  the  facta  to  this:  A  part  of  the  right  of  way  of  the  Mon- 
tana Union  Railway  Company  has  never  been  used  by  it  for  rail- 
road purposes  for  the  several  years  during  which  the  road  has 
been  constructed  and  in  operation,  and  is  not  reasonably  requisite 
for  future  uses.  The  Butte,  Anaconda,  &  Pacific  Railway  Com- 
pany, in  the  location  of  its  only  really  practicable  route,  desires 
to  take  parts  of  such  unused  portions  of  the  Montana  Union 
right  of  way,  such  portions  being  neccssarj'  for  their  actual  use, 
and  unnecessary  for  the  actual  use  of  the  appellants. 

We  have  used  the  word  "necessary"  advisedly  throughout  this 
opinion,  although,  when  we  say  that  the  route  chosen  by  the 
]'.nt.te,  Anaconda,  &  Pacific  requires  the  taking  of  the  lands  in 
<|Uc.slion  as  necessary  for  public  use,  we  do  not  mean  that  there 
i;  an  alysolute  necessity  of  the  particular  location  they  seek, 
liut,  under  the  statute,  such  an  absolute  necessity  is  not  a  pre- 
requisite to  the  exercise  of  the  law  of  eminent  domain. 

We  are  aware  of  the  decision  of  the  supreme  court  of  Penn- 
sylvania (Sharon  Ry.  Co.'s  Appeal,  122  Pa.  St.  ««»  545,  9  Am- 
St.  Rep.  133),  that  land  once  appropriated  by  a  railroad  com- 
pany to  public  use  under  the  right  of  eminent  domain  cannot 
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afterward  be  appropriated  by  another  company  to  the  same  use, 
except  in  case  of  "absolute  necessity."     There  one  road  sought  to 
take  part  of  the  yard  of  another.     The  facts  warranted  a  finding 
by  the  master  that  the  lands  sought  to  be  taken  were  convenient 
and  necessary  to  enable  the  plaintiff  company  to  economically 
and  expeditiously  carry  on  its  present  and  prospective  business, 
and  it  was  upon  such  a  finding  that  the  court  held  as  it  did. 
If  the  learned  Judges  meant  by  an  absolute  necessity  to  exclude 
entirely  the  element  of  reasonableness  in  the  measure  of  their 
words,  we  are  constrained  to  take  a  different  view  of  the  law  in 
interpreting  our  statute,  and,  in  so  doing,  we  find  ourselves  in 
thorough  accord  with  three  of  the  justices  of  the  same  court  in 
their  dissenting  opinion,  reported  in  Appeal  of  Pittsburgh  etc. 
Ry.  Co.,  122  Pa.  St.  511,  9  Am.  St.  Rep.  128,  and  decided  just 
two  years  before  the  absolute  necessity  rule  was  laid  down  in  the 
case  hereinbefore  cited.     The  appeal  in  Appeal  of  Pittsburgh 
etc.  Ry.  Co.,  122  Pa.  St.  511,  9  Am.  St.  Rep.  128,  in  its  facts  was 
much  closer  to  the  case  at  bar  than  Sharon  Ry.  Co's  Appeal,  122 
Pa.  St.  545,  9  Am.  St.  Rep.  133.     The  Allegheny  Valley  Rail- 
road Company  claimed  to  own  certain  property  in  the  city  of 
Pittsburgh,  extending  from  Forty-third  street  to  Forty-seventh 
street,  and  from  an  unnamed  street  on  the  south  to  low-water 
mark  on  the  Allegheny  river  on  the  north,  all  of  which  property 
it  claimed  to  have  in  constant  use  in  connection  with  the  opera- 
tion of  its  railroad.     The  Pittsburgh  Junction  Company  entered 
upon  a  part  of  this  property,  and  commenced  to  lay  ties  and 
rails  thereon,  and  to  tear  up  the  track  that  had  been  used  by 
plaintiff  for  many  years,  and  it  was  alleged  that,  if  the  defend- 
ant was  permitted  to  go  on,  it  would  seriously  interfere  with  and 
cripple  the  operation  of  the  plaintiff's  road,  and  would  ruin  its 
roadbed,  and  render  it  unable  to  perform  the  duties  imposed 
upon  it  toward  the  public.     The  defendant  contended  that  it  was 
authorize  to  locate  its  road  between  certain  points,  and  it  was 
obliged  to  run  along  the  bank  of  the  Allegheny  river,  and  that 
it  had  a  right  to  run  where  it  did,  and  denied  that  all  of  the  ^*** 
property  used  by  the  plaintiff  in  connection  with  the  main- 
tenance and  operation  of  its  railroad  was  used,  or  that  it  was 
all  indispensable  to  plaintiff's  use.     The  supreme  court  held 
that  the  plaintiff  road  could  consider  the  needs  of  the  future, 
and  that  the  defendant  could  not  interfere  with  the  present  or 
future  use  contemplated  by  the  plaintiff,  and  that  no  actual  en- 
croachments would  be  allowed.    Perhaps  the  decision  turned, 
in  the  opinion  of  the  majority  of  the  court,  upon  the  ground 
that  the  defendant  could  have,  without  any  trouble  besides  ex- 
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pense,  constructed  its  road  at  another  point,  as  the  court  say: 
"We  are  not  embarrassed  with  the  questions  that  would  arise 
if  the  defendant  company  could  not  build  its  road  without  lay- 
ing its  track  through  the  plaintiffs  yard."  The  minority  opin- 
ion by  Judge  Tounkey  is  very  brief,  and  we  quote  so  much  of 
it  as  is  applicable  to  the  facts  at  bar:  "In  this  case,  the  testi- 
mony clearly  shows,  and  it  was  so  found  by  the  master,  that 
there  is  ample  room  next  the  river  where  the  appellant  could 
lay  its  tracks  without  material  injury  to  the  property  of  the  ap- 
pellee. The  inconvenience  to  and  cost  of  changes  by  the  ap- 
pellee could  be  compensated  in  damages.  The  prudent  appro- 
priation of  a  parcel  of  land  extending  from  low-water  mark  on 
the  river  to  the  hillside  by  the  appellant,  the  whole  of  which 
land  is  not  necessary  for  the  uses  of  its  road,  ought  not  to  bar  the 
construction  of  another  railway  in  the  valley  by  a  company  sub- 
sequently chartered." 

About  the  same  time  that  the  Pennsylvania  rule  of  absolute 
necessity  was  announced,  the  supreme  court  of  Alabama,  in 
Mobile  etc.  R.  R.  Co.  v.  Alabama  etc.  Ry.  Co.,  87  Ala.  501,  dis- 
cussed, with  a  learning  which  generally  characterizes  the  de- 
cisions of  that  respected  court,  the  right  of  a  railroad  company 
to  take  by  condemnation  proceedings  part  of  the  property  of 
another  railroad  company  already  devoted  to  a  public  use,  and 
say:  "As  a  general  rule,  a  corporation  to  whom  the  right  of 
eminent  domain  is  delegated,  having  the  right  to  locate  the  line 
of  its  road  between  the  terminal  points,  has  also  the  correla- 
tive right,  to  some  extent,  to  select  the  lands  to  be  taken.  But 
the  discretion  must  be  reasonably  exercised,  so  as  to  cause  '^^^ 
as  little  damage  as  is  practicable;  and,  if  abuse  in  the  selection 
is  made  apparent,  the  court  before  whom  the  proceeding  is 
pending  should  interfere  to  control  the  discretion,  and  prevent 
the  abuse  by  refusing  an  order  of  condemnation:  New  York 
Cent  etc.  R.  R.  Co.  v.  Metropolitan  Gas-Light  Co.,  G3  N.  Y.  326. 
According  to  the  rule  stated  above,  the  liability  of  any  portion  of 
the  right  of  way  of  the  Mobile  &  Girard  Railroad  Company, 
though  not  in  actual  use,  to  condemnation  for  the  use  of  the 
Alabama  Midland  Railway  Company,  is  subject  to  the  qualifica- 
tion of  a  necessity  therefor.  It  would  be  difficult  to  lay  down 
any  specific  rule,  as  to  the  measure  of  the  necessity,  of  sufficient 
scope  to  include  all  cases.  It  may  be  observed,  generally,  that 
'necessary,*  in  this  connection,  does  not  mean  an  absolute  or  in- 
dispensable necessity,  but  reasonable,  requisite,  and  proper  for 
the  accomplishment  of  the  end  in  view,  under  the  particular 
•circumstances  of  the  caae.     On  the  evidence,  there  is  little  room 
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for  doubt  that  the  route  selected  by  the  Alabama  Midland  Rail- 
way Company  to  get  into  the  city  of  Troy  and  out  to  the  west  la 
the  most  practicable,  if  not  in  its  proper  sense  the  only  prac- 
ticable, route":  Anniston  etc.  E.  R.  Co.  v.  Jacksonville  etc.  R.  B. 
Co.,  82  Ala.  297. 

Again,  the  absolute  necessity  rule  not  only  will  not  consist 
with  the  express  delegated  authority  to  take  the  property  of  a 
corporation  by  virtue  of  eminent  domain,  but,  if  we  carry  it 
to  its  logical  results,  it  is  this,  that  where  one  corporation  to 
which  has  been  granted  the  right  of  taking  property  by  emi- 
nent domain  has  exercised  that  right,  it  cannot  be  interfered 
with,  except  for  crossings  and  intersections.  This  is  fallacious. 
In  mining  districts,  it  leads  to  exclusion.  When  a  similar  ques- 
tion arose  in  Illinois,  Judge  Breese,  for  the  court,  thus  tersely 
disposed  of  it:  "The  argument,  when  reduced  to  its  proper 
measure,  is,  that  while  the  land  of  all  other  persons  and  corpora- 
tions lying  on  the  route  of  a  railroad  is  subject  to  the  power 
of  eminent  domain,  that  belonging  to  a  railroad  company  is  not 
thus  subject.  Such  land  must  remain  intact.  We  cannot  assent 
to  this  proposition":  Peoria  etc.  E.  R.  Co.  v.  Peoria  etc.  R.  R. 
Co.,  66  111.  174. 

'*'**  We  find  the  federal  court  for  the  district  of  Colorado  tak- 
ing substantially  the  same  view  of  the  necessity  rule  as  the  Ala- 
bama court  did:  Colorado  etc.  Ry.  Co.  v.  Union  Pac.  Ry. 
Co.,  41  Fed.  Rep.  293.  The  Colorado  Eastern  Railway  Company 
Eought  to  condemn  certain  property  within  the  limits  of  the 
city  of  Denver,  claiming  that  the  ground  was  necessary  for  its 
use  for  various  railroad  purposes.  The  defendant  contended 
that  the  land  was  not  of  such  necessity  to  the  plaintiff  as  to 
justify  the  taking  from  defendant,  and  that  the  land  had  al- 
ready been  appropriated  by  defendant  to  its  own  use  as  a  pub- 
lic railroad,  and  was  eminently  necessary  to  its  prospective  busi- 
ness. Philips,  J.,  decided  that  the  ground  was  necessary  to  the 
petitioner,  because  it  was  the  only  piece  of  ground  available  to 
the  petitioner  without  entirely  changing  the  survey  Kne  and 
undertaking  to  accomplish  its  destination  by  a  circuitous  route, 
and  that  it  would  not  be  a  wise  judicial  discretion  to  compel  the 
petitioner  to  adopt  a  road  highly  inconvenient,  longer,  tnd  less 
available.  It  was  plain  in  that  case  that  another  route  could 
have  been  selected,  and,  aside  from  the  matter  of  economy,  with 
very  much  more  ease  than  could  the  respondent,  in  the  case  at 
bar,  choose  another  route  for  the  Butte,  Anaconda,  &  Pacific 
road;  but  the  court  evidently  refused  to  follow  the  absolute  ne- 
cessity rule,  and  based  its  decision  upon  the  more  just  doctrine 
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of  the  necessity  of  the  petitioner,  founded  upon  the  practicability, 
economy,  facilities,  and  other  considerations  which  should  gov- 
ern tlie  determination  of  what  the  necessities  may  be,  always 
considering  the  rights  of  the  senior  company,  yet  never  for- 
getting the  benefits  to  the  public. 

The  laws  of  the  state  authorized  the  respondent  to  locate  its 
railroad.  It  had  a  right  to  select  the  most  feasible  route,  pro- 
vided, in  doing  so,  it  did  no  unnecessary  injury  to  the  public  or 
to  the  appellants.  The  law  does  not  give  to  the  respondent 
any  predominent  right  over  the  appellants,  though  certainly 
the  line  of  respondent  should  be  so  run  as  not  to  materially  in- 
terfere with  the  efficiency  of  the  Montana  Union:  New  York  etc. 
R.  R.  Co.  V.  Boston  etc.  R.  R.  Co.,  36  Conn.  196.  ^^  We  find 
no  violence  done  to  these  principles.  The  inconveniences  inevi- 
tably incident  to  the  crossing  of  one  road  by  another  are  not 
violations  of  the  principles.  On  the  other  hand,  lands  belong- 
ing to  the  Montana  Union  by  way  of  easement  and  not  actually 
in  use  by  such  company,  or  not  actually  necessary  for  the  enjoy- 
ment of  their  franchise,  should  be  upon  the  same  footing  as  the 
land  of  the  individual  citizen:  Peoria  etc.  R.  R.  Co.  v.  Peoria 
etc.  R.  R.  Co.,  66  111.  174. 

It  was  never  contemplated  by  the  constitution  that  competi- 
tion between  railroads  should  not  be  sanctioned.  On  the  con- 
trary', our  construction  of  the  law  is,  that  it  is  the  policy  of  this 
state,  voiced  in  its  constitution  and  statutes,  to  build  up  compet- 
ing roads,  rather  than  to  deter  them.  If  this  were  not  so,  why 
did  the  legislature  expressly  include  the  right  to  take  lands  al- 
ready appropriated  by  one  corporation,  and  devote  them  to  pub- 
lic use,  where  the  latter  use  was  a  more  beneficial  one  than  the 
former?  The  mere  fact  that  the  easement  is  held  by  a  corpora- 
tion, and  that  another  corporation  takes  it  to  subserve  public 
use,  cannot  affect  the  principles  so  long  as  the  second  taking  is 
for  the  greater  public  good:  Northern  R.  R.  Co.  v.  Concord  etc. 
R.  R.  Co.,  27  N.  H.  183.  Nor  can  the  claim  of  a  superior  equity 
of  respondent  be  urged  as  a  sound  argument,  based  upon  the  fact 
that  the  appellants  already  have  appropriated  the  property  for 
public  use:  Chicago  etc.  R.  R.  Co.  v.  I>ake,  71  111.  333. 

The  Montana  Union  accepted  its  easement  with  the  reserved 
right  in  the  state  to  retake  it  whenever  the  public  necessity 
might  require,  provided,  always,  just  compensation  should  be 
made  when  it  might  be  retaken. 

One  public  corporation  cannot  take  the  lands  or  franchises 
of  another  public  corporation  in  actual  use  by  it,  unless  expressly 
authorized  to  do  so  by  the  legislature.     But  the  lands  of  such  • 
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corporation  not  in  actual  use  may  be  taken  by  another  corpo- 
ration, authorized  to  'take  lands  for  its  use  in  invitum,  when- 
ever the  lands  of  an  individual  may  be  taken,  subject  to  the 
<lualification  that  there  is  a  necessity  therefor:  2  Wood's  Railway 
Law,  856. 

^^^  We  think  this  to  be  the  true  rule,  and  that  opposing  cor- 
porations may  be  limited  to  the  enjoyment  of  that  property  in 
actual  use  by  them,  and  that  which  is  reasonably  necessary  for 
the  safe,  proper,  and  convenient  management  of  their  business, 
and  the  accomplishment  of  the  purposes  of  their  creation:  Mobile 
etc.  R.  R.  Co.  V.  Alabama  etc.  Ry.  Co.,  87  Ala.  501. 

Upon  this  proposition,  we  again  refer  to  the  opinion  of  Judge 
Philips  (Colorado  etc.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  41  Fed. 
liop.  293),  where  it  was  held  "that  mere  priority  of  acquisition, 
or  even  of  occupation,  gives  no  exclusive  right,  except  in  so  far 
as  the  condemnation  trenches  on  the  greai:er  necessities  of  the 
other  franchise."  As  has  been  stated  heretofore  in  this  opinion, 
the  right  of  way  prayed  for  by  the  respondent  in  this  case  was 
not  occupied,  and  the  mere  priority  of  the  acquisition  of  the 
Montana  Union  must  give  way,  under  our  laws,  to  the  superior 
uses  and  greater  needs  of  the  Butte,  Anaconda,  &  Pacific  Com- 
pany, as  more  necessary  to  the  public. 

The  learned  counsel  for  the  appellants  have  cited  us  to  many 
cases  besides  the  Pennsylvania  ones  already  referred  to.  We  will 
notice  one  or  two  principal  ones.  Barre  R.  R.  Co.  v.  Montpelier 
etc.  R.  R.  Co.,  61  Vt.  1, 15  Am.  St.  Rep.  877,  simply  decided  that 
one  railroad  company,  to  avoid  a  sharp  curve  in  its  road,  could 
not  take  the  land  of  another  company,  as  condemnation  was 
sought  upon  the  ground  of  convenience,  rather  than  necessity. 
We  find  nothing  in  the  case  to  the  efi^ect  that,  if  the  necessity 
oxisted,  still  the  ground  could  not  be  taken. 

Boston  etc.  R.  R.  Co.  v.  Lowell  etc.  R.  R.  Co.,  124  Mass.  368, 
was  decided  upon  the  ground  that  there  must  be  an  express 
legislative  grant  to  authorize  a  longitudinal  road  to  be  built 
upon  the  right  of  way  of  another  road,  and  that  the  statutes 
did  not  contemplate  such  a  taking,  but  the  court  recognized 
that  cases  may  arise  where  the  authority  to  take  land  already 
devoted  to  another  railroad  may  be  implied,  either  by  the  Ian- 
gunge  of  the  act  or  from  the  application  of  the  act  to  the  sub- 
ject matter,  as  where  the  railroad  could  not  be  laid,  in  whole  or 
in  part,  by  reasonable  intendment,  on  any  other  line. 

We  are  cited  by  the  appellants  to  the  case  of  Illinois  Cent. 
«^5  R.  R.  Co.  V.  Chicago  etc.  R.  R.  Co.,  122  111.  473.  In  that 
case,  one  railroad  sought  to  run  within  the  right  of  way  of  an- 
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other  for  a  distance  of  eleven  miles.  A  majority  of  the  court 
held  that  one  company  could  not  take  any  part  of  the  right  of 
way  of  another,  except  at  a  point  of  crossing,  intersection,  or 
union.  The  Illinois  statute  granting  rights  of  way  to  railroad 
companies  was  substantially  like  the  first  portion  of  the  fourth 
subdivision  of  section  600  of  the  laws  of  eminent  domain  (Comp. 
Stats.  1887,  p.  216),  which  is  as  follows:  "All  rights  of  way  for 
any  and  all  purposes  mentioned  in  section  598,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or  used 
in  connection  therewith,  shall  be  subject  to  be  connected  with, 
crossed  or  intersected  by,  any  other  right  of  way,  or  improve- 
ments or  structures  thereon.'* 

It  w:as  argued  to  the  court  that  the  provisions  of  such  a  stat- 
ute were  broad  enough  to  permit  the  taking  of  the  right  of  way 
of  one  company  by  another,  but  it  was  decided  that  the  taking 
contemplated  was  limited  to  crossings,  intersections,  or  unions, 
and  not  taking  for  another  road  longitudinally.  Two  judges 
dissented  from  that  opinion,  and,  although  we  do  not  find  it 
necessary  to  approve  or  disapprove  of  the  law  of  that  case,  we  note 
that  our  statute  seems  to  go  farther  than  the  Illinois  law,  for 
with  us  it  is  expressly  provided,  in  the  latter  part  of  the  section 
just  quoted:  "They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessarj';  but  such 
use,  crossings,  intersections,  and  connections  shall  be  made  in  a 
manner  most  compatible  with  the  greatest  public  benefit  and 
least  private  injury."  If  the  property  to  be  subject  to  limited 
use  in  common  with  the  owner  means,  generally,  rights  of  way, 
longitudinal  as  well  as  others,  and  the  statute  does  not  restnct 
the  application  of  the  pronoun  "they**  to  rights  of  way  immedi- 
ately connected  with  crossings  and  intersections,  but  enlarges 
the  use  of  all  rights  of  way  when  necessary,  it  would  seem  by  no 
means  unreasonable  that  conditions  like  those  presented  in  the 
case  under  consideration  were  in  the  minds  of  the  legislature  at 
the  time  that  this  section  **"  became  a  law,  and  that  of  neces- 
sity all  rights  of  way  shall  be  subject  to  a  limited  use,  in  common 
with  the  ownor  thereof. 

Perhaps  the  statute  may  have  meant,  by  using  the  word  "own- 
er,** the  owner  of  the  fee,  to  whom  all  rights  in  the  property 
might  revert  if  there  were  no  longer  any  public  use  thereof,  or 
it  may  mean  the  easement  for  use  of  the  corporation  which 
had  acquired  an  easement  over  the  property  by  virtue  of  the  law 
of  eminent  domain.  We  simply  refer  to  this  matter  in  view  of 
the  citation  made. 

From  the  decision  in  the  case  of  Contra  Costa  etc.  R.  R.  Co.  ▼. 
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Moss,  23  Cal.  323,  it  appears  the  court  did  not  consider  the  effect 
of  any  statute  similar  to  ours  granting  the  right  to  take  land 
once  appropriated,  if  indeed  there  was  any  such  statute  in  ex- 
istence in  California  when  that  decision  was  rendered  in  1863. 
It  was  held  that  there  was  no  right  to  condemn  or  appropriate 
land  along  or  upon  a  previously  located  line  of  another  railroad 
company,  except  for  crossing  purposes.  The  court  announced 
that,  hy  its  priority  of  location  and  appropriation,  a  railroad 
company  acquired  a  "vested  right  to  its  line  of  road  and  the 
land  necessary  for  its  construction,  as  prescribed  by  the  railroad 
laws,  of  which  it  cannot  be  divested  by  another  company,  who 
seek  to  appropriate  the  land  for  the  same  use."  We  must  de- 
cline to  assent  to  this  proposition  as  it  is  stated,  without  careful 
qualification  and  modification. 

We  cannot  agree  that  the  statute  which  authorizes  lands  to  be 
appropriated  for  a  more  necessary  public  use  means  a  different 
public  use  in  all  cases.  If  the  legislature  had  intended  that  con- 
struction to  be  put  upon  the  statute,  instead  of  carefully  restrict- 
ing the  right  to  a  more  necessary  public  use,  they  could  easily 
have  said  a  different  public  use.  Besides,  the  view  which  we  have 
discussed  is  consonant  with  those  clauses  of  the  constitution  in- 
hibiting discriminations,  as  already  enumerated.  If  the  appel- 
lants' construction  were  adopted,  the  practical  result  would  be 
the  exclusion,  oftentimes,  of  more  than  one  railroad  on  mountain- 
sides or  in  mountain  gorges  or  precipitous  gulches,  or  routes  not 
embraced  within  the  definitions  of  canyons,  defiles,  or  passes,  es- 
pecially provided  ^'*''  for  by  law:  Comp.  Stats.  1887,  div.  5, 
sec.  688,  tit.  "Railroad  Corporations."  Consider  a  practical  ap- 
plication. A  railroad  company  would  take  the  maximum  right 
of  way.  Now,  if  the  right  of  eminent  domain  is  not  conferred 
upon  the  jimior  company  to  take  lands  for  a  public  use,  unless 
for  a  different  use,  the  first  railroad  would  be  enabled  to  prevent 
any  and  all  competition,  because,  oftentimes,  any  route  off  the 
right  of  way  of  the  first  would  be,  if  not  an  absolutely  impassible 
one,  so  impracticable  and  so  enormously  expensive,  that  it  must, 
as  a  reasonably  necessary  consequence,  deter  another  corporation 
from  building  at  all. 

To  conclude,  we  adopt  that  construction  which  is  more  jeal- 
ously careful  of  the  best  interests  of  the  state,  and  say  that,  where 
a  railroad  company  traversing  the  side  of  a  mountain  in  a  mining 
section  has  within  its  right  of  way  tracts  of  ground  not  neces- 
sary to  the  proper,  successful,  and  safe  operation  of  its  system 
of  tracks  and  spurs,  and  not  used  by  it  in  connection  with  any 
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such  operations,  and,  in  all  reasonable  probability  not  necessary 
for  any  such  future  use,  if  another  road  seeks  the  same  objective 
points,  and,  in  doing  so,  is  obliged  to  take  part  of  such  unused 
right  of  way  to  avoid  a  considerably  more  circuitous  route,  at  a 
diiferent  grade,  of  very  much  greater  cost,  and  of  serious  damage 
to  many  mining  properties  in  their  subterranean  and  surface 
operations,  and,  withal,  would  be  obliged,  by  the  topography  of 
the  mountains,  to  parallel  the  adversary  road  a  part  of  the  way, 
under  such  conditions  the  use  of  the  unused  parts  of  the  right 
of  way  of  the  one  company  by  the  other  is  a  more  necessary  pub- 
lic use  than  that  to  which  such  unused  portions  are  already  ap- 
propriated. Wherefore,  the  law  will  permit  the  taking,  regard- 
ing the  interference  as  a  "tolerable  one,"  to  be  compensated  by  8 
damages  to  be  paid:  In  re  Buffalo,  68  N.  Y.  167.  f 

In  concluding  this  opinion,  the  court  expresses  its  acknowl-  " 
edgment  for  the  argument  and  research  of  'counsel  on  either  side. 
By  their  aid,  we  have  been  greatly  assisted  to  determine  between 
tlie  parties  whether  plaintiff  could  invoke  the  law  of  eminent 
domain  in  this  case — that  power  in  the  exercise  of  *^"*®  which, 
a  modern  writer  (Kandolph)  says,  is  invariably  provoked  a  direct 
issue  between  man  and  the  state. 

SPURS     AND    CROSSINGS. 

Gagnon  Spur  Crossing.  The  order  of  the  district  court  in  re- 
lation to  the  Gagnon  spur  is  more  fully  set  forth  in  the  staite- 
ment  of  facts  appended  to  this  opinion.  Its  use  to  the  defend- 
ants was  for  the  delivery  of  supplies  and  fuel  bo  the  Gagnon  mine. 
It  was  on  the  north  side  of  the  Montana  Union  track,  while  the 
mine  is  on  the  south  side  of  the  track,  and  at  such  a  distance 
from  the  railroad  that  supplies  are  hauled  by  wagon  from  the 
spur  to  the  mine.  Where  the  plaintiff's  track  crosses  the  Gag- 
non spur,  it  is  at  the  same  level  as  the  defendants'  track,  but  the 
ppur  descends  from  the  time  it  leaves  the  Butte,  Anaconda.  & 
Pacific  track,  and  the  grade  of  the  plaintiff's  track  at  the  point 
of  crossing  is  considerably  above  the  spur  grade.  In  view  of  the 
fact  that  it  would  be  plainly  for  the  greater  convenience  of  the 
appellant  company  to  have  the  spur  on  the  south  side  of  their 
main  track,  the  order  of  the  district  court  in  relation  to  this 
spur  is  modified,  and,  unless  plaintiff  and  defendants  otherwise 
agree,  the  order  of  the  district  court  will  be,  that  the  Butte, 
Anaconda,  &  Pacific  Railway  Company,  at  its  expense,  constnict 
a  spur,  or  rebuild  the  one  already  constructed  upon  the  south  side 
of  the  Montana  Union  main  track;  and,  further,  that  the  said 
Butte,  Anaconda,  &  Pacific  Company,  at  its  owu  expense,  con- 
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struct  and  provide  suitable  and  convenient  approaches  to  said 
spur  for  teams  and  wagons,  having  due  regard  to  the  nature  and 
facilities  of  transportation  between  the  Gagnon  mine  and  the 
Montana  Union  company. 

Buffalo  Spur  Crossing.  There  is  a  slight  difference  of  eleva- 
tion of  grades  of  the  two  roads  at  the  Buffalo  spur.  The  only 
practicable  way  of  crossing  at  the  point  marked  F  on  the  map 
was  to  raise  the  grade  of  the  track  of  the  respondent  from  the 
switch  of  the  main  track  as  far  as  the  crossing  by  the  Butte,  Ana- 
conda, &  Pacific.  No  change  was  to  be  made  on  the  main  line, 
and  the  grade  of  the  spur  is  to  be  the  same  as  formerly  '^^^  from 
the  crossing  to  the  end  of  the  spur.  We  think  that  the  respond- 
ent should  construct  this  crossing  in  the  manner  proposed,  and 
at  their  expense  entirely,  unless  it  is  agreed  otherwise  between 
the  parties  themselves. 

Haggin  Spur  Crossing.  The  civil  engineers  take  very  differ- 
ent views  of  the  feasibility  of  this  crossing.  A  short  distance 
from  the  crossing  the  Butte,  Anaconda,  &  Pacific  company 
found  it  necessary  to  construct  a  reverse  grade  leading  to  the  Mon- 
tana Union  track.  This  made  a  "hump,"  as  railroad  men  call  it — 
that  is,  an  uphill  and  a  downhill  grade — on  the  Butte,  Anaconda, 
&  Pacific  road  a  very  short  distance  from  the  crossing.  This, 
of  course,  was  necessary  to  enable  the  Butte,  Anaconda,  &  Pacific 
to  cross  withoait;  disturbing  the  grade  of  the  Montana  Union 
track.  The  principal  objection  to  it  by  the  Montana  Union  wit- 
nesses was,  that  it  was  impracticable  and  unsafe  because  of  pass- 
ing over  the  hump,  and,  considering  the  general  grade  of  the  rail- 
road, the  Butte,  Anaconda,  &  Pacific  trains  would  break  in  two, 
and  thus,  by  wreckage  and  other  mishaps,  the  Montana  Union 
tracks  would  be  obstructed  and  their  traffic  materially  inter- 
fered with.  It  is  difficult  for  us  to  say,  in  the  radical  disagree- 
ments of  skilled  engineers,  what  the  probable  effect  of  this 
hump  may  be,  but  it  occurs  to  us  that,  as  its  dangerous  tenden- 
cies are  all  primarily  towards  accident  to  the  Butte,  Anaconda, 
&  Pacific,  and  only  indirectly  to  the  Montana  Union,  the  risk, 
if  any,  and  the  scientific  error,  if  any,  will  fall  much  more 
heavily  upon  the  respondent  than  upon  the  appellants,  and  that, 
therefore,  it  is  proper  for  us  to  affirm  the  order  of  the  district 
court. 

We  see  no  error  in  referring  the  question  of  damages  for 
crossings  to  the  commissioners,  as  was  done  by  the  order  of  the 
court.  The  statute  covers  the  matter;  Comp.  Stats.  1887,  sec. 
607,  p.  218. 


538    Butts  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.     [Montana, 

The  last  objection  of  the  appellants  is  to  the  order  of  the 
court  giving  the  power  and  authority  to  the  Butte,  Anaconda, 
&  Pacific  company  alone  to  employ  and  discharge  watchmen  at 
the  crossings,  for  whose  wages  the  plaintiff  and  defendants  are 
jointly  responsible.  In  view  of  the  fact  that  the  respondent 
'^^  company  invokes  the  right  to  make  these  several  crossings, 
it  would  seem  quite  just  that  the  expenses  of  a  watchman  to 
guard  the  Haggin  Spur  crossing  and  others,  if  any,  where  the 
district  court  ordered  watchmen,  should  be  borne  by  the  respond- 
ent alone.  We  see  no  objection  to  permitting  the  watchmen  to 
be  chosen  by  the  Butte,  Anaconda,  &  Pacific  company,  and  it 
will  be  directed  by  tliis  court  tliat  the  order  of  the  district  court 
shall  be  modified  so  as  to  impose  the  expenses  of  watchmen  en- 
tirely upon  the  respondent  corporation. 

Let  the  judgment  and  order  of  the  district  court  be  remanded 
for  modification  in  conformity  with  the  views  expressed  in 
this  opinion,  and,  when  so  modified,  it  will  stand  as  affirmed. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


EMINENT  DOMAIN-RAILROADS  PARALLELING  ANDCROSS- 
IxNG  EACH  OTHER— PUBLIC  USE.— The  right  of  eminent  domain 
means  that,  when  public  necessity  or  common  good  requires  it,  the  citi- 
zen may  be  forced  to  sell  hie  property  for  its  fair  value:  Ex  parte  Mar- 
tin, 13  Ark.  198;  58  Am.  Dec.  321.  What  is  a  public  use  is  an  unset- 
tled question,  as  it  depends  on  the  varyine  condition  and  wants  of 
society  in  many  cases:  Scudtler  v.  Trenton  Delaware  Falls  Co.,  1  N.  J. 
Eq.  694;  23  Am.  Dec.  756.  But  public  use  and  public  benefit  are  con- 
vertible terms:  Aidrige  v.  Tuscunibia  etc.  R.  R.  Co.,  '2  Stew.  &  P.  199; 
23  Am.  Dec.  307;  Olnistead  v.  Camp,  33  Conn.  532;  89  Am.  Dec.  221. 
The  property  of  a  corporation  is  eubjiTt  to  the  right  of  eminent  domain, 
as  well  as  the  property  of  private  person?:  Tuckahoe  Canal  Co.  v. 
Tuckahoe  R.  R.  Co.,  11  Leigh,  42;  36  Am.  Dec.  374;  monogmphic  note 
to  Ap[>eal  of  Sharon  Ry.  Co.,  9  Am.  St.  Rep.  137-147,  on  the  condemna- 
tion of  property  of  corp>rations  under  the  |>ower  of  eminent  domain, 
and  showing  what,  if  any,  property  may  lie  taken;  and,  as  properly 
already  devoted  to  a  public  use  may  lie  taken  utuhr  eminent  domain 
procee<ling8,  the  francliiseeor  property  not  in  actual  use  of  one  railroad 
may  be  taken  for  the  construction  of  anotlier,  in  all  cases  where  the 
property  of  an  individual  might  be;  but  this  can  be  done  only  upon 
ninkinir  comjiensalion  therefor,  the  same  as  in  the  case  of  an  Individ- 
ual:  Grand  Rapids  etc.  R.  R.  Co.  v.  Grand  Rapids  etc.  R.  R.  Co.,  35 
Mich.  265;  24  Am.  Rep.  545,  and  note;  Eastern  R.  R.  Co.  v.  Boston 
etc.  R.  R.,  Ill  Mass.  125:  15  Am.  Rep.  13;  notes  to  Matter  of  Board  of 
8tre«'t  Ofjening,  28  Am.  St.  Rep.  644;  Appeal  of  Sharon  liy.  Co.,  9  Am. 
St.  Rep.  144. 

In  condemning  land  for  a  public  use,  some  capes  hold  that  it  need  not 
be  shown  that  the  taking  is  "'absolutely"  necessary:  See  monographic 
note  to  Beekman  v.  Saratoga  etc.  R.  R.  Co.,  22  Am.  Dec.  689,  on  what 
uses  justify  the  exercise  of  the  power  of  eminent  ilomain  ;  but  in  Barre 
R.  R.  Co.  V.  Montpelier  etc.  R.  R.  Co.,  61  Vt.  1,  16  Am.  St.  Rep.  877, 
it  ii  held  that  one  railroad  company  has  no  right  to  lay  its  track  on  the 
land  of  another  railroad  company,  unless  there  is  an  absolute  nciessily 
therefor.    That  it  would  be  a  convenience  so  to  do  does  not  conlt-r  the 
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right.  To  tha  same  effect  is  Appeal  of  Sharon  Ey.  Co.,  9  Am.  St.  Rep. 
133.  And  there  are  cases  holding  that  the  lands  or  right  of  way  occu- 
pied by  one  railroad  company  for  its  corporate  purposes  cannot  be  taken 
as  a  right  of  way  by  another  company,  except  for  mere  crossings,  and 
then  only  for  crossing  purposes:  Note  to  National  etc.  Ry.  Co.  v.  State 
etc.  R.  R.  Co.,  26  Am.  St.  Rep.  431. 

One  railway  company  cannot,  however,  without  express  statutory 
authority,  acquire  for  its  own  use  property  already  acquired  by  another 
railway  company:  Alexandria  etc.  Ry.  Co.  v.  Alexandria  etc.  R.  R.Co., 
75  Va.  780;  40  Am.  Rep.  743,  and  note  thereto;  note  to  Grand  Rapids 
etc.  R.  R.  Co.  V.  Grand  Rapids  etc.  R.  R.  Co.,  24  Am.  Rep.  551;  un- 
less the  appropriation  is  such  as  will  not  essentially  injure  or  interfere 
with  the  public  use  to  which  the  property  is  devoted  :  Appeal  of  Sharon 
Ivv.  Co.,  9  Am.  St.  Rep.  144.  It  is  not  essential  that  the  public  of  a 
whole  state  or  community  should  be  benefited  by  the  use  in  a  particular 
case  to  authorize  the  condemnation  of  property  for  a  public  use:  See 
note  to  Beekraan  v.  Saratoga  etc.  R.  R.  Co.,  22  Am.  Dec.  689,  discuss- 
ing the  question.  A  railroad  is  a  public  use,  although  the  profits  aris- 
ing therefrom  may  be  appropriated  to  the  private  use  of  the  company: 
Lexington  etc.  R.  R.  Co.  v.  Applegate,  8  Dana,  289;  83  Am.  Dec.  497; 
Penn  Mutual  Life  Ins.  Co.  v.  Heiss,  141  111.  35;  33  Am.  St.  Rep.  273, 
and  note.  A  use  may  be  public  though  it  benefit  but  a  limited  portion 
of  the  community:  Aldrige  v.  Tuscumbia  etc.  R.  R.  Co.,  2  Stew.  &  P. 
199;  23  Am.  Dec.  307.  The  development  of  mines  being  a  public  bene- 
fit, the  magnitude  of  the  industry  may  be  considered  in  condemnation 
proceedings  involving  mining  interests:  Note  to  Beekman  v.  Saratoga 
etc.  R.  R.  Co.,  22  Am.  Dec.  704.  Where  one  railway  crosses  another,  the 
railway  first  constructed  has  the  prior  right  to  the  right  of  way,  and  one 
which  is  subsequently  constructed  so  as  to  cross,  or  parallel,  the  one 
already  in  existence  must  accommodate  itself  to  the  established  way  of 
the  first.  It  cannot  be  constructed  so  as  to  overlap  such  right  of  way 
and  existing  tracks  longitudinally,  so  that  the  first  company  cannot 
use  its  track  during  the  operation  of  the  road  of  the  last  company: 
Seattle  etc.  Ry.  Co.  v.  State,  7  Wash.  150;  38  Am.  St.  Rep.  886.  Twa 
or  more  intersecting  railroads  should  show  an  attempt  to  agree  upon 
connections  and  points  of  crossing  before  resort  is  had  to  judicial  pro- 
ceedings to  condemn  a  right  of  way  to  cross  by  the  later  and  intersect- 
ing road:  Seattle  etc.  Ry.  Co.  v.  State,  7  Wash.  150;  38  Am.  St.  Rep. 
866.  Ability  to  enjoy  all  its  privileges  and  to  perform  all  its  duties  in 
a  proper  and  reasonable  manner  being  secured  to  a  railroad  company 
whose  road  is  crossed  by  another,  the  former  must,  upon  being  fully 
compensated  for  the  right  of  way,  submit  to  the  necessary  inconven- 
ience and  damage  which  such  crossing  may  occasion:  National  Docks 
etc.  Ry.  Co.  v.  State,  53  N.  J.  L.  217  ;  26  Am.  St.  Rep.  421.  In  eminent 
domain  proceedings,  damages  must  be  given  in  all  cases:  See  mono- 
graphic note  to  Winona  etc.  R.  R.  Co.  v.  Waldron,  88  Am.  Dec.  113- 
121,  discussing  damages  in  eminent  domain  cases.  The  damages  may 
be  ascertained  by  a  commission  prescribed  by  statute;  Beekman  v. 
Saratoga  etc.  R.  R.  Co.,  3  Paige,  45;  22  Am.  Dec.  679. 
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UNION  Pacific  Railway  Company   v.  Johnson. 

[45  Nkbraska,  57.] 

BILLS  OF  LADIN(i— INDORSEMENT.— Bills  of  ladina  are 
symbols  of  property,  and,  when  properly  indorsed,  operate  as  a  delivery 
of  the  property  itself,  investing  the  indorsees  with  a  constructive  custody, 
which  serves  all  the  purposes  of  an  actual  possession,  and  so  continues 
until  there  is  a  valid  and  complete  delivery  of  the  property  under  and 
in  pursuanc<)  of  the  bill  of  lading  and  to  the  parties  entitled  to  receive  it. 

DELIVERY  OF  GOODS  BY  A  COMMON  CARRIER  to  the 
confli{;nee  is  made  at  the  peril  of  the  carrier,  unleas,  when  made,  the 
consignee  surrenders  the  bill  of  lading  eitlier  made  or  indorsed  lO  him- 
flelf. 

BILL  OF  LADING  given  for  grain,  "marked  and  consigned  as 

noted  below,  to  be  transported  to and  delivered  at  the  railway  depot, 

on  payment  of  freight  charges,  together  with  such  charges  as  have  l>een 
advanced  on  the  same,  Consi'.:nee,  Brown  Bros.,  (^rain  Company.  Desti- 
nation, Milwaukee,  Wis.,"  and  containing  the  following  notations, 
"  Care  Union  Elevator,  Council  Bluffs,  Iowa.  Stop  at  Brown  Bros.  Ele- 
vator Company  to  clean.  Transfer  at  Council  Bluffs,"  is  a  through  bill 
of  lading,  and  does  not  authorize  a  delivery  of  the  grain  t)  a  r:ousignee 
at  an  intermediate  point,  without  presentation  of  the  bill  of  lading. 

MISDELIVERY— CON  VEKSION.— A  carrier  delivering  to  the 
consignee  at  an  interme<liate  point,  grain  for  which  it  has  gven  a 
through  bill  of  lading,  without  the  surrender  of  such  bill,  is  guilty  of 
misdelivery  and  conversion,  for  which  it  is  liable  to  an  indorsee  for  value 
of  the  bill  of  lading. 

NEGLIGENCE.— IF  ONE  OF  TWO  INNOCENT  PARTIES 
MUST  SUFFER,  he  who  by  his  conduct  has  enabled  a  wrongdoer  to 
perpetrate  a  wrong  must  bear  the  loss,  rather  than  the  party  without 
fault. 

J.  M.  Thurston  and  "W.  R.  Kelly,  for  the  plaintiff  in  error. 

John  D.  Howe  and  E.  R.  Duffie,  for  the  defendant  in  error. 

••  RAO  AN,  C.     In  the  months  of  October  and  November, 
1891,  certain  persons,  at  certain  points  in  the  state  of  Nebraska, 
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delivered  to  the  Union  Pacific  Eailway  Company  (hereinafter 
called  the  "railway  company^')  for  transportation  seven  cars  of 
p-ain.  The  railway  company,  at  the  time  of  such  delivery,  issued 
end  delivered  to  said  shippers  bills  of  lading  for  the  grain  re- 
ceived by  it.  All  said  bills  of  lading  were  substantially  as  fol- 
lows: "Received  of [the  name  of  the  shipper]  the  follow- 
ing described  freight,  ....  marked  and  consigned  as  noted 

below,  ....  to  be  transported  to ,  and  delivered  at  the 

railway  depot  on  payment  of  freight  charges,  together  with  such 
charges  as  have  been  advanced  on  the  same."  Such  bills  of  lad- 
ing also  contained  the  following  directions  and  notations: 

No.  1.  "Consignee,  Brown  Bros.  Grain  Co.  Destination,  St. 
Louis,  Mo."  Notation:  "Care  Union  Elevator,  Council  Bluffs, 
Iowa." 

No.  2.  "Consignee,  Brown  Bros.  Grain  Co.  Destination,  St. 
Louis,  Mo."  Notation:  "Care  Union  Elevator  Co.,  Council 
Bluffs." 

No.  3.  "Consignee,  Order  Brown  Bros.  Grain  Co.  Destina- 
tion, Milwaukee,  Wis."  Notation:  "Stop  at  Council  Bluffs, 
Brown  Bros.  Elevator  Co.,  to  clean.     Transfer  at  Council  Bluffs." 

No.  4.  "Consignee,  Order  Brown  Bros.  Grain  Co.  Destination, 
Milwaukee,  Wis."  Notation:  "Clean  at  Council  Bluffs,  Brown 
Bros.  Elevator  Co.     Transfer  at  Council  Bluffs." 

No.  5  "Consignee,  Order  Brown  Bros.  Grain  Co.  Destina- 
tion, St.  Louis."  Notation:  "Care  Union  Elevator,  Council 
Bluffs,  Iowa." 

No.  6.  "Consignee,  Order  Brown  Bros.  Grain  Co.  Destina- 
tion, St.  Louis."  Notation:  "Care  Union  Elevator,  Council 
Bluffs." 

*^  No.  7.  "Consignee,  Brown  Bros.  Destination,  Milwaukee." 
Notation:  "Care  Union  Elevator,  Council  Bluffs." 

The  grain  consisted  of  oats,  barley,  and  shelled  com.  The 
parlies  designated  as  consignee  on  the  bills  of  lading  are  some- 
times denominated  "Brown  Bros."  and  sometimes  "Brown  Bros. 
Grain  Co.,"  but  Brown  Bros.  Grain  Company  was  the  party  in- 
tended as  the  consignee  on  each  bill  of  lading.  The  notation, 
'•'Union  Elevator*'  and  "Brown  Bros.  Elevator,  Council  Bluffs," 
had  reference  to  an  elevator  located  in  that  city,  at  that  time 
leased  and  operated  by  Brown  Bros.  Grain  Company,  the  con- 
signee of  the  grain.  It  appears  from  the  evidence  in  the  bill  of 
exceptions  that,  at  the  time  these  shipments  were  made,  there 
was  an  elevator  located  in  the  city  of  Council  Bluffs,  Iowa.  This 
elevator  was  owned  by  a  corporation  known  as  the  Union  Ele- 
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vator  Company.  A  contract  existed  between  the  elevator  com- 
pany and  some  five  or  six  railway  companies  whose  roads  entered 
Council  Bluffs,  that  the  elevator  company,  in  handling  grain 
which  might  come  into  its  possession  for  cleaning  or  transfer,  or 
both,  would  not  discriminate  either  in  favor  of  or  against  either 
one  of  the  railway  companies  mentioned.  The  Union  Pacific 
Railway  Company  was  a  party  to  this  agreement.  It  further  ap- 
pears that  Brown  Bros.  Grain  Company,  at  the  time  of  the  ship- 
ments in  controversy,  was  the  lessee  of  this  elevator,  was  in  pos- 
session of  it,  and  operating  it.  Persons  shipping  grain  from 
points  in  Nebraska  over  the  Union  Pacific  Railway  Company's 
road,  and  which  grain  was  consigned  to  Milwaukee  or  St  Louis, 
or  other  eastern  points,  if  they  desired,  could  have  said  grain 
stopped  at  Council  BlufTs  and  cleaned  in  this  elevator;  and,  if 
it  was  desired  by  the  railway  company  that  the  car  in  which  such 
shipment  was  made  should  not  go  farther  than  Council  Bluffs, 
then  the  grain  would  be  transferred  through  this  elevator  to  the 
cars  of  the  road  which  was  to  haul  it  from  there  to  its  place  of 
destination.  The  railway  company  did  not  deliver  this  grain,  or 
any  *^  of  it,  either  at  Milwaukee  or  St.  Louis,  but  it  transported 
the  grain  to  Council  Bluffs,  and  there  made  an  unconditional 
delivery  of  it  to  Brown  Bros.  Grain  Company,  the  party  named 
ns  t]:c  consignee  in  each  of  the  bills  of  lading,  and  made  such 
delivery  to  such  consignee  without  the  consignee's  surrendering 
to  the  carrier  the  bills  of  lading  issued  by  it  to  the  shipper. 
Brown  Bros.  Grain  Company,  it  appears,  sold  this  grain  to  E.  P. 
Bacon  &  Co.,  made  drafts  on  them  for  the  value  of  the  grain, 
and  attached  to  such  drafts  the  bills  of  lading,  each  bill  of  lad- 
ing" being  indorsed,  "Deliver  to  the  order  of  E.  P.  Bacon  &  Co. 
Brown  Bros.  Grain  Company.  By  C.  T.  Brown,  Pt."  Bacon  & 
Co.,  on  presentation  of  the  drafts,  honored  them,  and  then  pre- 
sented the  bills  of  lading  to  the  railway  company  and  demanded 
the  grain.  In  the  moan  time,  Brown  Bros.  Grain  Company  had 
failed,  and  neither  they  nor  the  railway  company  ever  delivered 
the  grain  to  Bacon  &  Co.  At  the  time  Brown  Bros.  Grain  Com- 
pany indorsed  the  bills  of  lading  to  Bacon  &  Co.,  and  attached 
them  to  the  drafts  which  they  drew  on  them  for  the  value  of  the 
grain,  the  greater  part  of  the  grain  had  already  been  delivered  to 
them,  only  one  car  of  the  grain  being  in  transit  or  undelivered 
to  Brown  Bros.  Grain  Company  at  the  time  they  indorsed  said 
bills  of  lading  and  drew  said  drafts.  Bacon  &  Co.  brought  this 
suit  against  the  railway  company  in  the  district  court  of  Douglaa 
county  for  the  value  of  said  grain.    A  jury  was  waived,  and  the 
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case  was  tried  to  the  court,  resulting  in  a  finding  and  Judgment  in 
favor  of  Bacon  &  Co.,  and  to  reverse  this  judgment  the  railway 
company  has  prosecuted  to  this  court  a  petition  in  error. 

1.  The  hills  of  lading  issued  by  the  railway  company  to  the 
shippers  of  this  grain  were  through  contracts,  under  and  by  which 
the  railway  company  agreed  to  transport  this  grain  from  the 
places  where  it  received  it  to  Milwaukee  and  St.  Louis,  and  there 
deliver  it  to  the  party  entitled  thereto.  The  terms  of  the  bills  of 
lading  fixing  the  express  **^  destination  of  this  grain  and  the 
notations,  when  explained  by  the  evidence,  leave  no  room  for 
doubt  whatever  that  these  bills  of  lading  were  through  contracts: 
-Angle  V.  Mississippi  etc.  R.  R.  Co.,  9  Iowa,  487;  Mulligan  v.  Illi- 
nois Cent.  Ry.  Co.,  36  Iowa,  181;  14  Am.  Rep.  514;  Ogdensburg 
etc.  R.  R.  Co.  V.  Pratt,  22  Wall.  123;  Beard  v.  St.  Louis  etc.  Ry. 
Co.,  79  Iowa,  527.  The  notations  on  the  bills  of  lading,  "Care 
of  the  Union  Elevator,  Council  Bluffs,"  "Stop  at  Council  Bluffs 

to  clean."  "Transfer  at  Council  Bluffs,"  meant  and  mean  noth- 
ing more  than  tliat  the  grain  should  go  by  way  of  Council  Blufl's; 
some  of  it  should  be  cleaned  there;  and  some  of  it 
should  be  transferred  to  other  lines  or  into  other  cars 
at  that  place  through  the  instrumentality  of  said  elevator. 
Doubtless,  it  was  a  contract  on  the  part  of  the  railway  company 
that  it  would  transport  said  grain  to  its  place  of  destination  by 
way  of  Council  Bluffs;  that  it  would  stop  some  of  the  grain  at 
the  elevator  for  the  purpose  of  having  it  cleaned;  and  that  what- 
ever transfer  it  might  be  under  the  necessity  of,  or  desirous  of, 
making  to  other  carriers  in  order  to  complete  the  transit  should 
be  made  at  that  point.  But  nothing  in  these  bills  of  lading,  in- 
cluding the  notations  made  thereon  in  reference  to  the  elevator 
at  Council  Bluffs,  authorizes,  or  will  sustain,  a  construction  that 
by  the  bills  of  lading  the  railway  company  agreed  to  transport 
this  freight  only  to  Council  Bluffs,  or  to  make  delivery  of  it  there. 

2.  In  the  case  at  bar,  the  railway  company,  the  carrier,  deliv- 
ered the  freight  to  the  consignee  named  in  the  bills  of  lading 
without  such  bills  of  lading  having  been  first  surrendered  to  it. 
We  are  not  necessarily  concerned  with  the  question  whether  a 
carrier  may,  with  impunity,  deliver  goods  to  the  consignee  named 
in  the  bill  of  lading,  at  the  place  of  destination  mentioned  in 
such  bill  of  lading,  without  its  surrender,  the  carrier  having  no 
knowledge  at  the  time  that  such  bill  of  lading  has  been  assigned 
or  transferred.  The  precise  question  in  this  case  is,  whether  the 
railway  company,  ^^  having  no  knowledge  that  these  bills  of 
lading  had  been  transferred  to  Bacon  &  Co.,  was  justified  in  de- 
livering the  grain  to  the  consignee  named  in  the  bill  of  lading 
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at  a  point  intermediate  the  place  of  shipment  and  the  place  of 
destination. 

In  Gates  v.  Chicago  etc.  R.  R.  Co.,  42  Neb.  379,  it  was  held: 
**The  bill  of  lading  issued  by  a  carrier  to  the  owner  or  shipper  is 
the  symbol  of  ownership  of  the  goods  shipped,  and,  though  not 
negotiable  is  assignable":  See,  also,  Furman  v.  Union  etc.  Ry. 
Co.,  106  N.  Y.  579. 

In  Pennsylvania  R.  R.  Co.  v.  Stern,  119  Pa.  St.  24,  4  Am.  St 
Rep.  626,  it  was  held:  "Bills  of  lading  are  symbols  of  property, 
and,  when  properly  indorsed,  operate  as  a  delivery_of  the  prop- 
erty itself,  investing  the  indorsers  with  a  constructive  custody, 
which  serves  all  the  purposes  of  an  actual  possession,  and  so  con- 
tinues until  there  is  a  valid  and  complete  delivery  of  the  property, 
under  and  in  pursuance  of  the  bill  of  lading,  and  to  the  persons 
entitled  to  receive  the  same":  See,  also,  Hutchinson  on  Carriers, 
sec.  129;  Forbes  v.  Boston  etc.  R.  R.  Co.,  133  Mass.  154;  The 
Thames,  14  Wall.  98.  See,  also,  Walker  v.  Detroit  etc.  Ry.  Co., 
49  Mich.  446.  In  this  case,  a  creditor  of  the  consignee  attempted 
to  get  possession  of  the  property  by  garnishment  proceedings 
against  the  caiTier.  The  supreme  court  of  Slicliigan,  however, 
discharged  the  carrier  from  liability  on  the  garnishment  pro- 
ceedings, and  held:  "Common  carriers  must  recognize  transfers 
of  bills  of  lading  and  consignments  of  goods,  and,  unless  pro- 
tected by  proper  vouchers,  cannot  always  assume  to  deal  with  con- 
signments as  actually  and  beneficially  belonging  to  the  con- 
signee." 

In  ^fcEntee  v.  New  Jersey  Steamboat  Co.,  45  N.  Y.  34,  6  Am. 
Rep.  28,  it  was  held:  "Common  carriers  deliver  property  at  their 
peril,  and  must  take  care  that  it  is  delivered  to  the  right  person, 
for  if  the  delivery  be  to  the  wrong  person,  ****  either  by  an  inno- 
cent person  or  through  fraud  of  others,  they  will  be  responsible, 
and  the  wrongful  delivery  will  be  treated  as  a  conversion." 

In  Hutchinson  on  Carriers,  section  130,  it  is  said:  "The  carrier 
takes  the  risk  of  a  delivery  to  the  person  entitled  to  the  goods  by 

the  bill  of  lading  and  its  indorsements Too  great  cautioa 

cannot,  therefore,  be  exercised  in  respect  to  the  right  of  the  per- 
son to  whom  the  delivery  is  made.  No  obligation  of  the  carrier 
18  more  rigorously  enforced  than  that  which  requires  delivery  to 
the  proper  person,  and  the  law  will  allow  in  fact  of  no  excuse  for 
a  wrong  delivery  except  the  fault  of  the  shipper  himself":  See, 
also,  Hutchinson  on  Carriers,  sees.  340,  344. 

In  Pennsylvania  R.  Co.  v.  Stern, 119  J'a.  St.  24,  4  Am.  St.  Rep. 
626,  it  is  said:  "A  railroad  company  has  no  right  to  make  a  delir- 
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ery  of  freight,  otherwise  than  in  strict  accordance  with  the  bill  of 
lading." 

In  Gates  v.  Chicago  etc.  R.  R.  Co.,  42  Feb.  379,  it  was  held: 
"The  delivery  of  goods  by  a  common  carrier  to  the  consignee 
therepf  is  made  at  the  peril  of  the  carrier,  unless,  when  made,  the 
consignee  surrenders  the  bill  of  lading,  either  made  or  indorsed  to 
himself":  See,  also,  Louisville  etc.  Ry.  Co.  v.  Barkhouse,  100 
Ala.  543;  Weyand  v.  Atchison  etc.  R.  R.  Co.,  75  Iowa,  580;  9  Am. 
St.  Rep.  504. 

In  the  light  of  these  authorities,  we  conclude:  1.  That  the 
■f-ailway  company,  by  its  bills  of  lading,  contracted  to  transport, 
the  freight  to  Milwaukee  and  St.  Louis,  and  there  deliver  it  to 
the  consignee  named  in  the  bills  of  lading,  namely.  Brown  Bros. 
Grain  Company,  or,  if  the  bills  of  lading  had  been  transferred  by 
them,  then  to  the  lawful  holders  of  said  bills;  2.  That  Bacon  & 
Co.,  by  honoring  the  drafts  drawn  against  them  by  Brown  Bros. 
Grain  Company,  with  said  bills  of  lading  attached  thereto  and 
assigned  to  them,  became  and  were  entitled  to  have  said  grain 
delivered  to  them  at  Milwaukee  and  St.  Louis;  3.  That  the  rail- 
way company,  by  delivering  said  grain  to  the  ^®  consignees  men- 
tioned in  said  bills  of  lading,  at  a  station  intermediate  the  point 
of  shipping  and  the  point  of  destination,  and  without  the  sur- 
render of  the  bills  of  lading,  was  guilty  of  a  misdelivery  and 
conversion  of  said  grain. 

3.  It  is  suggested  in  argument  here  by  the  counsel  for  the 
railway  company  that  it  ought  not  to  be  held  liable  to  Bacon  & 
Co.  for  so  much  of  the  grain  as  was  delivered  to  Brown  Bros.  Grain 
Company  before  they  indorsed  to  Bacon  &  Co.  the  bills  of  lading 
for  such  grain.  This  position  we  think  is  untenable.  In  the  first 
place,  the  railway  company,  having  issued  these  bills  of  lading, 
would  be  estopped,  as  against  the  assignee  and  holder  thereof  for 
value,  from  saying  that  it  had  never  had  such  grain  in  its  pos- 
session: Sioux  City  etc.  Ry.  Co.  v.  First  Nat.  Bank  of  Fremont, 
10  Neb.  556;  35  Am.  Rep.  488.  And  the  railway  company,  hav- 
ing received  this  grain  and  undertaken  its  transportation,  by 
delivering  it  while  in  transit  to  the  consignee  named  in  the  bill 
of  lading,  and  without  the  surrender  of  such  bills  of  lading  at 
the  time,  put  it  in  the  power  of  Brown  Bros.  Grain  Company  to 
defraud  third  parties  by  selling  the  grain  and  indorsing  the  bills 
of  lading.  And  the  railway  company  is  also  liable  for  this  grain, 
on  the  familiar  principle  that  where  one  or  two  innocent  parties 
must  suffer,  he  who  by  his  conduct  has  enabled  a  wrongdoer  to 
perpetrate  a  wrong  must  bear  the  loss  rather  than  the  party 
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without  fault:  "Walters  v.  "Western  etc.  Ry.  Co.,  56  Fed.  Eep.  369. 
It  waa  the  duty  of  the  railway  company,  the  carrier,  before  de- 
livering this  grain  to  any  person  at  any  place,  to  take  up  the  ont- 
standing  bills  of  lading  which  it  had  issued  for  it.  So  long  aa 
the  bills  of  lading  were  outstanding,  they  were  representations 
by  the  railway  company  to  the  commercial  world  that  it  had  in 
its  possession  and  under  its  control  and  in  transit  to  Milwaukee 
and  St.  Louis  the  grain  for  which  the  bills  of  lading  called. 

^"^  There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  afl&rmed. 


BILLS  OF  LADING— INDORSEMENT-EFFECT.— A  bill  of  lad- 
ing, regularly,  fairly,  and  for  value  indorsed  tu  another,  will  pass  the 
title  in  tlie  p<xxi8  to  the  indorsee:  Decan  v.  Shipper,  35  Pa.  St.  2^9;  78 
Am.  Dec.  334;  Rowley  v.  Bijjelow.  12  Pick.  307;  23  Am.  Dec.  607; 
Wiiislow  V.  Norton,  29  Me.  419;  50  Am.  Dec.  601 ;  Missouri  Pac.  Ry. 
Co.  V.  Heideiiheiiner,  82  Tex.  195;  27  Am.  St.  Rep.  8<)1,  and  note.  See, 
also,  the  extended  notes  to  Chandler  v.  Sprague,  38  Am.  Dec.  419,  and 
Bank  v.  Jones,  55  Am.  Dec.  299. 

EQUITY.-IF  A  LOSS  MUST  BE  BORNE  BY  ONE  OF  TWO 
INNOCENT  PARTIES,  it  must  be  borne  bv  him  who  occasioned  it : 
City  Nat.  Bank  v.  Kusworth,  88  Wis.  188;  43  Am.  St.  Rep.  880,  and 
note;  Witten brock  v.  Parker,  102  Cal.  93;  41  Am.  St.  Rep.  172,  and 
noto. 


Beatrice   v.  Leary. 

[45  Nebraska,  149.] 

JURY  TRIAL.— DAMAGES  AWARDED  LESS  IN  AMOUNT 
than  the  damages  testified  to,  raise  no  pn-sumption  that  the  jury  waa 
influenced  by  passion  or  prejudice  in  making  the  award. 

WATERS— SURFACE.— The  rule  that  surface  water  is  a  common 
enemy,  and  that  an  owner  may  defend  his  premises  against  it  by  dike  or 
embankment,  without  liability  to  an  adjoining  owner,  is  subject  to  the 
rule  that  every  proprietor  must  bo  use  his  own  property  as  not  to  un- 
cecessarily  and  negligently  injure  his  neighbor. 

WATERS — SURFAOK.— Every  proprietor  may  lawfully  improve 
his  property  by  doing  what  is  reasonably  necessary  for  that  purpose,  and. 
uniefs  guilty  of  some  act  of  negligence  in  the  manner  of  its  execution,  is 
not  answerable  to  an  a<ljoining  proprietor,  although  he  may  thereby 
cause  surface  water  to  flow  on  tlio  premises  of  the  latter  to  his  damage; 
but  if,  in  the  execution  of  such  enterprise,  he  is  guilty  of  negligence  which 
is  the  natural  and  proximate  cause  Of  injury  to  hia  neighbor,  he  is  ac- 
countable therefor. 

WATERS— SURFACE.— A  city  has  the  right  to  take  such  8tej>«, 
and  perform  such  acts,  as,  in  its  judgment,  are  necessary  to  protect  its 
Btreeta  from  purfaoo  water;  but  it  must  perform  si'ch  work  with  ordi- 
nary care,  and,  if  guilty  of  negligence  which  is  the  natural  and  proximate 
cause  of  injury  to  an  adjoining  lotowner,  it  is  liable  therefor. 

WATERS— SURFAC^E.— A  CITY,  in  protecting  ita  streets  from 
■tirtace  water,  must  exercise  ontinary  care  to  prevent  obstructit  g  a  ditch 
which  will  result  in  injury  to  lotowuera  by  overflow  of  such  water. 
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WATERS— SURFACE— ESTOPPEL.— Petitioning  a  city  to  grade 
and  pave  a  street  does  not  estop  a  property  owner  from  claiming  dam- 
ages for  the  negligent  omission  of  the  city  to  provide  suitable  outlets  for 
surface  water. 

MUNICIPAL  CORPORATIONS— DRAINAGE.— Negligence  may 
be  imputed  to  a  city,  and  it  may  be  held  liable  for  damages  resulting 
therefrom,  if  its  officers,  acting  in  good  faith,  adopt  an  insufficient  or  de- 
fective plan  of  drainage. 

WATERS.  SURFACE.— THE  ACTS  OF  A  CITY  in  cutting  ditches 
along  streets  and  in  building  dikes,  are  ministerial  acts,  for  which  it  may 
be  held  liable,  in  case  of  negligent  omission  to  provide  sufficient  outlets 
for  surface  water. 

WATERS,  SURFACE  — QUESTION  FOR  JURY.— The  suf- 
ficiency of  the  capacity  of  ditches  dug  by  a  city  to  carry  off  surface 
water,  and  negligence  in  their  construction,  are  questions  of  fact  for  the 
jury. 

E.  0.  Kretsinger,  for  the  plaintiff  in  error. 

G.  A.  Murphy,  for  the  defendant  in  error. 

*S2  RAGAN,  C.  The  Big  Blue  river  runs  south  through  the 
city  of  Beatrice,  crossing  Court  street  at  right  angles.  The 
property  of  Mrs.  Ellen  Leary,  consisting  of  some  city  lots  and  a 
dwelling-house  thereon,  is  situate  on  the  north  side  of  Court 
street,  and  some  distance  west  of  where  said  street  crosses  said 
river.  Cedar  street  opens  into  Court  street  immediately  souti'. 
of  Mrs.  Leary's  property.  One  block  south  of  Court  street,  and 
parallel  thereto,  is  Mary  street,  and  one  block  south  of  Mary 
street,  and  parallel  thereto,  is  Scott  street.  The  country  to  the 
south  and  west  of  Mrs.  Leary's  property  inclines  to  the 
north  and  east  to  the  river.  In  the  summer  of  1891,  and  prior 
thereto,  a  draw  or  swale,  heading  in  the  foothills  of  said  river, 
some  miles  southwest  of  where  the  river  intersects  Court  street, 
meandered  from  the  hills  in  a  northeasterly  direction,  and  en- 
tered Cedar  street  south  of  Scott  street,  thence  along  Cedar  street 
into  Court  street  immediately  south  of  the  Leary  property,  and 
there  opened  into  a  ditch  or  gully  extending  down  Court  street 
to  the  Blue  river.  It  seems  from  the  record  that  the  ditch  was 
an  artificial  channel  that  had  been  made  to  take  the  place  of  the 
draw  which  had  once  extended  down  Court  street  to  the  river. 
In  the  summer  and  autumn  of  1891,  the  city  of  Beatrice  graded 
and  paved  Court  street  west  of  the  river  to  a  point  west  of  the 
Leary  property,  and,  in  doing  so,  filled  up  the  ditch  in  Court 
street  through  which  the  waters  from  the  draw  or  swale  abova 
mentioned  had  been  accustomed  to  find  their  way  to  the  river. 
The  draw  was  not  a  running  stream,  as  that  term  is  commonly 
understood,  although  it  would  seem  from  the  evidence  that  there 
was  some  water  in  some  portions  of  it  during  most  of  the  year. 
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The  draw  was,  in  fact,  a  natural  conduit  through  which  the  sur- 
face waters,  resulting  from  rains  and  melting  *°^  snows  on  a 
large  area  of  country,  found  their  way  to  the  Blue  river.  Mrs. 
Leary  brought  this  suit  in  the  district  court  of  Gage  county, 
against  the  city  of  Beatrice.  She  alleged  that,  in  the  spring  of 
1S92,  the  waters  came  down  in  this  swale  or  draw  from  the 
southwest  along  Cedar  street  to  Court  street,  and,  being  unable 
to  escape  to  the  river,  overflowed  said  street,  and  flowed  on  and 
damaged  her  property.  The  ground  of  negligence  alleged  by  her 
against  the  city,  and  made  the  basis  of  her  action,  was  that  the 
city,  in  grading  and  paving  Court  street,  filled  up  said  ditch, 
and  failed  to  provide  any  outlet  for  the  waters  which  were  ac- 
customed, in  times  of  rains  or  freshets,  to  flow  down  in  said 
swale  or  draw,  and  thence  escape  by  said  ditch  into  the  river. 
The  city,  in  addition  to  a  general  traverse  of  the  material  alle- 
gations of  the  petition  as  to  its  negligence,  pleaded,  as  a  defense 
to  the  action,  that  the  grading  and  paving  of  Court  street  were 
done  upon  the  petition  and  request  of  the  abutting  property  own- 
ers of  said  street — Mrs.  Leary  being  among  the  number  of  said 
petitioners;  and  that,  by  reason  of  her  petitioning  the  city  to 
grade  and  pave  said  street  in  the  manner  it  did,  she  was  estopped 
from  claiming  damages  against  the  city  resulting  from  said  pav- 
ing and  grading.  A  further  defense  was,  that  the  damages  sued 
for  were  the  result  of  an  unprecedented  and  violent  rainstorm 
and  flood  of  such  a  character  as  to  be,  in  contemplation  of  law, 
the  act  of  God.  ^frs.  Leary  had  a  verdict  and  judgment,  to  re- 
verse which  the  city  has  prosecu-ted  to  this  court  a  petition  of 
error. 

1.  The  first  contention  of  the  city  is,  that  the  damages  awarded 
Mrs.  Leary  are  excessive,  and  appear  to  have  been  given  under 
the  influence  of  passion  or  prejudice.  This  contention  cannot 
be  sustained.  The  damages  awarded  are  less  than  the  damages 
testified  to,  and,  therefore,  the  amount  of  the  damages  raises  no 
presumption  that  the  jury  was  influenced  by  passion  or  preju- 
dice in  making  the  award. 

^"  2.  The  second  contention  is,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  Two  arguments  are  made  in  sup- 
port of  this  afsignment:  1.  That  the  city,  prior  to  its  paving 
and  grading  Court  street,  adopted  a  plan  or  scheme  for  the  drain- 
ing of  the  waters  which  were  accustomed  to  come  down  said  dravr 
and  ditfh  into  the  river;  and,  to  carry  out  this  plan,  the  city 
constructed  dams  or  dikes  across  the  draw  at  Scott  and  Mary 
streets,  and  dug  ditches  along  the  sides  of  said  streets  from  the 
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■draw  to  the  river.  The  sufficiency  of  these  dikes  and  ditches  to 
accomplish  the  purposes  for  which  they  were  constructed  was 
passed  upon  by  the  jury,  and  we  cannot  say  that  they  came  to  an. 
incorrect  conclusion;  2.  The  principal  argument,  however,  under 
this  head  is,  that  the  finding  of  the  jury,  that  the  damages  sus- 
tained by  Mrs.  Leary  were  not  the  result  of  the  act  of  God,  is 
wrong.  The  evidence  on  this  subject  was  conflicting,  and  some 
of  it  as  extraordinary  as  the  freshet  or  rainstorm  was  alleged  to 
be.  A  large  number  of  witnesses  testified,  on  behalf  of  Mrs. 
Leary,  that  they  had  lived  in  the  vicinity  of  Beatrice  for  a  num- 
ber of  years,  and  that  the  freshet,  or  rain,  which  injured  her 
property,  while  it  was  a  great  rain,  was  no  greater  than  other 
rains  they  had  known  there,  or,  in  substance,  that  the  rain  was 
not  an  unprecedented  flood,  a  cloudburst,  or  waterspout.  On 
the  other  hand,  witness  after  witness,  in  behalf  of  the  city,  tes- 
tified it  was  the  most  violent  flood  they  had  ever  known.  The 
testimony  of  two  of  these  witnesses  and  their  names  deserve  a 
place  in  the  piscatorial  history  of  the  state.  One  Frank  Thomp- 
son testified  that,  just  prior  to  the  rain,  he  had  crossed  the  draw 
in  question  on  a  pony,  and  immediately  after  crossing  the  draw, 
it  began  to  rain,  and  before  he  could  recross  the  draw,  the  water 
had  risen  in  it  so  high  that  the  pony  was  compelled  to  swim  and 
the  flood  carried  the  pony  and  his  rider  over  a  wire  fence;  that 
fifter  he  had  succeeded  in  crossing  the  draw,  he  went  down  to  the 
city — presumably  ooi  his  pony — and  that  the  flood  carried  him 
over  more  ^^^  wire  fences;  that  the  draw  where  he  was  when  the 
rain  began  was  twelve  feet  deep  and  forty  feet  wide,  and  that  it 
was  filled  up  with  water  to  the  top  of  its  banks  in  one  second. 
The  other  witness,  Schultz,  had  a  barn  near  Scott  street  and  the 
draw.  He  testified  that  the  water  rose  in  the  draw  up  to  the  top 
of  the  roof  of  the  bam,  and  did  so  in  five  or  six  minutes.  The 
record  does  not  disclose  whether  or  not  the  barn  was  washed 
away.  It  is  asking  too  much  of  this  court  to  disturb  the  verdict 
of  a  jury,  based  on  evidence  like  the  above.  We  are  not  fitted 
by  our  profession  or  training  for  such  a  task.  Only  a  jury  of  thc3 
vicinage  could  find  the  straight  and  narrow  way  of  truth  and 
dry  land  in  such  storms  and  flood  and  Cimmerian  darkness  as 
this.  The  district  court  told  the  jury  that  if  they  believed  from 
the  evidence  that  the  damage  done  to  Mrs.  Leary's  property  waa 
the  result  of  excessive,  extraordinary,  and  unusual  cloudbursts, 
rainstorms,  and  floods,  these  would  constitute,  under  the  law,  an 
act  of  God,  for  which  the  city  was  not  liable,  unless  they  found 
from  the  evidence  that  the  negligence  of  the  city  contributed  in 


550  Beatrice  v.  Leary.  [Nebraska, 

a  'large  degree,  along  with  the  act  of  God,"  to  the  damage  of  the 
plaintiff.  This  instruction  was  correct:  Republican  etc.  E.  R. 
Co.  V.  Fink,  18  Neb.  89.  The  evidence  shows  that  Mrs.  Leary '» 
property  was  damaged  by  the  freshet  in  the  spring  of  1892;  that 
she  sustained  damages  equal  to  the  amount  awarded  by  the 
jury;  that  her  property  was  damaged  by  the  waters  that  came 
down  this  draw  to  Court  street,  and,  by  reason  of  the  draw  being 
there  obstructed  and  the  ditch  in  the  street  having  been  filled, 
were  unable  to  escape  to  the  river,  and  overflowed  on  her  prop- 
erty; that  this  overflow  was  brought  about  by  the  act  of  the  city 
in  damming  the  draw  and  filling  the  ditch  in  Court  street  and 
failing  to  provide  sufficient  outlets  or  ditches  down  Mary  and 
Scott  streets,  or  elsewhere,  to  vent  these  waters.  We  therefore 
reach  the  conclusion  that  the  finding  of  the  jury,  that  the  neg- 
ligence of  the  city  was  the  proximate  cause  of  the  injury  **• 
sustained  by  Mrs.  Leary,  has  sufficient  evidence  in  the  record  for 
its  support. 

3.  Another  assignment  is,  that  the  verdict  is  contrary  to  law. 
Three  arguments  are  made  to  support  this  assignment. 

It  is  first  insisted  that  the  city  had  the  lawful  right  to  pave 
and  grade  Court  street,  and  that,  in  doing  so,  it  had  a  right  to 
defend  itself  and  its  property  against  surface  water,  the  common 
enemy,  by  filling  the  ditch  in  said  street,  and  diking  or  damming 
the  draw  that  emptied  into  said  ditch;  and  that  it  is  not  respon- 
sible for  any  damages  that  Mrs.  Leary  may  have  sustained  re- 
sulting from  its  actions  in  that  respect.  The  doctrine  of  this 
court  is  the  rule  of  the  common  law,  that  surface  water  is  a  com- 
mon enemy,  and  that  an  owner  may  defend  his  premises  against 
it  by  dike  or  embankment,  and,  if  damages  result  to  adjoining 
proprietors  by  reason  of  such  defense,  he  is  not  liable  therefor; 
but  this  rule  is  a  general  one,  and  subject  to  another  common- 
law  rule,  that  a  proprietor  must  so  use  his  own  property  as  not 
to  unnecessarily  and  negligently  injure  his  neighbor;  and,  there- 
fore, every  proprietor  may  lawfully  improve  his  property  by 
doing  what  is  reasonably  necessary  for  that  purpose,  and,  unlesa 
guilty  of  some  act  of  negligenoe  in  the  manner  of  its  execution, 
will  not  be  answerable  to  an  adjoining  proprietor,  although  ho 
may  thereby  cause  the  surface  water  to  flow  on  the  premises 
of  the  latter  to  his  damage;  but  if,  in  the  execution  of  such  enter- 
prise, he  is  guilty  of  negligence,  which  is  the  natural  and  prox- 
imate cause  of  injury  to  his  neighbor,  he  is  accountable  therefor: 
Lincoln  etc.  R.  R.  Co.  v.  Sutherland,  44  Neb.  52r>,  and  cases  there 
cited.    The  city  had  the  right  to  grade  and  pave  Court  street 
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It  had  the  undouhted  right  to  fill  the  ditch  therein,  and  to  dike 
or  dam  the  draw  that  emptied  into  said  ditch.  In  other  words, 
it  had  the  right  to  take  such  steps  and  perform  such  acts  as,  in 
its  judgment,  were  necessary  to  protect  its  street  from  surface 
waters;  hut,  while  it  had  this  *^''  right,  it  was  charged  with  the 
duty  of  exercising  it  with  ordinary  care.  It  knew,  and  wad 
bound  io  know,  that  this  draw  was  the  natural  conduit  from 
which  the  surface  waters  from  a  large  area  of  surrounding  coun- 
try were  wont  to  find  their  way  to  the  Blue  river;  and,  when  it 
diked  this  draw  at  Court  street  and  filled  up  the  ditch  in  said 
street,  it  was  charged  with  the  duty  of  constructing  sufiicient 
ditches  and  outlets  to  carry  the  surface  waters  coming  down  said 
draw  to  the  river. 

Another  argument  under  this  assignment  is  this:  Some  time 
in  the  spring  of  1891,  Mrs.  Leary  and  other  property  owners 
along  Court  street  petitioned  the  city  of  Beatrice  to  grade  and 
pave  said  street.  The  argument  is,  that  the  city  having  complied 
with  this  petition,  Mrs.  Leary  is  now  estopped  from  claiming 
damages  resulting  from  such  grading  and  paving.  It  must  he 
remembered,  however,  that  the  basis  of  Mrs.  Leary's  action 
against  the  city  is  not  that  her  property  was  damaged  simply 
because  the  city  graded  and  paved  Court  street,  but  her  cause  of 
action  is  founded — and  founded  onl}- — upon  the  alleged  negli- 
gent omission  of  the  city  to  provide  suitable  and  sufficient  out- 
lets for  the  surface  waters  of  the  draw  after  the  city  has  dammed 
it  and  filled  the  ditch  into  which  it  emptied.  To  sustain  his 
contention,  counsel  cite  us  to  Hembling  v.  Big  Rapids,  89  Mich. 
1,  where  it  was  held:  "Where  plaintiff  joined  in  a  petition  to  the 
city  council  to  grade  and  improve  a  street  abutting  his  lots,  paid 
his  assessment  for  the  improvement  voluntarily,  without  object- 
ing to  the  improvement  or  the  assessment,  he  is  afterward  es- 
topped from  claiming  damages  by  reason  of  the  improvement, 
damming  the  watercourse  across  the  street,  and  causing  the  water 
to  flow  his  Ms":  To  the  same  effect  are  Pontiac  v.  Carter,  33 
Mich.  164,  and  Collins  v.  Grand  Eapids,  95  Mich.  286.  What- 
ever may  be  said  of  these  decisions,  they  axe  of  no  force  in  thi3 
state  under  our  constitution,  which  expressly  provides  that  *^® 
private  property  shall  neither  be  taken  nor  damaged  for  public 
use  without  just  compensation.  It  may  be  that  if  the  city,  in 
grading  and  paving  Court  street,  left  Mrs.  Leary's  property  either 
so  far  above  or  below  the  grade  as  to  damage  it,  that  she,  having 
petitioned  the  city  to  bring  the  street  to  grade,  would  be  thereby 
estopped  from  claiming  damages;  but  that  point  is  not  before  us. 
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and  we  do  not  decide  it.  It  would  be  going  very  far  indeed  to 
hold  that,  because  Mrs.  Leary  petitioned  the  city  council  to  grade 
and  pave  this  street,  she  thereby  waived  her  cause  of  action 
against  the  city  for  damages  it  might  do  to  her  property  in  per- 
forming the  grading  and  paving  in  a  negligent  manner. 

The  third  argument  is,  that  the  judgment  is  contrary  to  law, 
because  the  city  adopted  a  plan  for  carrying  the  waters  of  this 
draw  into  the  Blue  river  by  building  dikes,  as  already  stated,  across 
the  draw  at  Scott  and  Mary  streets,  and  constructing  ditches  along 
said  streets  from  the  draw  to  the  river;  that  the  city,  in  adopt- 
ing this  plan,  was  exercising  legislative  functions,  and  that  the 
city  is  not  liable  for  any  damages  that  have  resulted,  although 
the  plan  adopted  was  defective,  as  it  is  not  liable,  in  the  absence ; 
of  bad  faith,  for  a  mere  error  of  judgment.  The  authorities  on 
this  question  are  in  hopeless  conflict.  On  the  one  hand,  it  is  held  1 
that  the  adoption  of  a  plan  of  drainage  by  a  city  is  a  judicial  act  [ 
on  the  part  of  its  governing  body,  and  that,  therefore,  the  city  is 
not  responsible  in  damages  if  the  plan  adopted  is  insufficient 
or  defective.  On  the  other  hand,  it  is  held  that  the  duty  of  a 
municipal  corporation  to  provide  drains  and  sewers  is  ministerial 
in  its  character,  and  not  judicial,  and  that  municipal  corporaiions 
are  liable  for  the  safety,  sufficiency,  and  the  skillful  construction 
of  its  sewers  and  system  of  drainage.  In  Indianapolis  v.  Iluffer, 
30  Ind.  235,  it  was  held:  "An  incorporated  city  is  not  ordinarily 
liable  for  consequential  injuries  to  private  property,  resulting 
from  the  grading  and  improvement  of  ^'^  its  streets,  if,  in  mak- 
ing such  improvements,  reasonable  skill  and  care  be  used  to  avoid 
the  injuries.  The  skill  and  care  which  is  incumbent  relates  as 
well  to  the  plan  as  to  the  execution  of  the  work — in  the  case  of 
a  sewer,  to  its  capacity,  as  well  as  to  the  mechanism  in  its  con- 
struction." We  think  this  is  the  better  rule.  But,  to  sustain 
the  judgment  in  this  case,  it  is  not  necessary  to  decide  whether 
negligence  can  be  imputed  to  a  city,  and  it  made  liable  for  dam- 
ages resulting  therefrom,  because  its  council,  actinjr  in  good  faith, 
erred  in  the  plan  or  scheme  of  drainage  adopted  by  it  If  the 
city  of  Beatrice,  in  adopting  the  plan  it  did  adopt  for  conveying 
the  surface  waters  from  the  draw  in  question  to  the  Blue  river, 
exercised  legislative  functions,  if  the  plan  adopted  was  defective 
and  imperfect,  and  if  the  city  is  not  liable  because  of  the  adop- 
tion of  such  defective  plan,  still,  the  building  of  the  dikes  at 
Scott  and  Mary  streets,  the  cutting  of  the  ditches  along  those 
streets  to  the  Blue  river,  were  ministerial  acts;  and  if  the  city, 
in  building  said  dikes  and  in  constructing  said  ditches,  negli< 
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gently  omitted  to  construct  them  of'  sufficient  capacity  to  carry 
off  the  waters  that  were  accustomed  to  flow  down  said  draw, 
and  damages  resulted  to  the  plaintiff  as  the  proximate  result  of 
such  neghgent  omission,  the  city  was  liable.  Whether  the 
ditches  were  properly  constructed,  and  were  of  sufficient  capacity 
for  the  purposes  intended,  were  questions  of  fact;  and  whether 
their  construction  in  the  manner  that  they  were  constructed 
amounted  to  negligence  on  the  part  of  the  city  was  also  a  question 
of  fact. 

4.  Some  criticisms  are  indulged  by  counsel  with  reference 
to  the  instructions  given  and  refused.  We  have  carefully  exam- 
ined the  points  made  by  counsel,  and  reach  the  conclusion  that 
no  error  prejudicial  to  the  city  was  committed  by  the  court  iu 
the  giving  or  refusing  of  instructions.  Without  desiring  or 
intending  any  reflection  whatever  upon  the  learned  judge  who 
tried  this  case,  or  of  the  eminent  counsel  engaged  therein,  we 
deem  it  our  duty  to  say  ^^^  that  we  think  the  jury  in  this  case 
was  instructed  too  much.  At  the  request  of  the  plaintiff,  the 
court  gave  the  jury  twelve  instructions;  at  the  request  of  the  city 
fifteen;  and,  in  addition  to  these,  there  were  six  paragraphs  or  in- 
structions in  the  charge  given  by  the  court  to  the  jury  on  its  own 
motion.  Instructions  in  a  case  should  be  few  in  number,  and 
should  present  to  the  jury  the  law  applicable  to  the  issues  in 
the  case  in  simple  language  and  terse  sentences.  Numerous  in- 
structions, or  instructions  with  long  and  involved  sentences,  are 
more  likely  to  confuse  the  jury  and  lead  it  astray  than  to  en- 
lighten it  and  direct  it  to  the  material  points  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


WATERS— SURFACE-EIGHT  OF  OWNER  TO  PROTECT  HIM- 
SELF AGAINST. — An  owner  of  land  has  the  right  to  obstruct  and 
hinder  the  flow  of  mere  surface  water  upon  his  land  from  the  land  of 
another,  and  may  even  turn  the  same  back  upon  his  neighbor  without 
incurring  liability:  Missouri  Pac.  Ey.  Co.  v.  Keys,  55  Kan.  205;  49  Am. 
St.  Rep.  249,  and  note. 

SURFACE  WATERS-DISCHARGE  OF  UPON  LAND  OF  AN- 
OTHER.— One  cannot  collect  surface  water,  and  lawfully  discharge  it 
injuriously  upon  the  land  of  another:  Kansas  City  etc.  R.  R.  Co.  v. 
Lackey,  72  Miss.  881 ;  48  Am.  St.  Rep.  589,  and  note;  but  in  Mayor  v. 
Sikee,  94  Ga.  30,  47  Am.  St.  Rep.  132,  it  was  held  that,  at  common 
law.  surface  water,  like  the  waters  of  the  sea,  was  regarded  as  a  com- 
mon enemy,  and  any  landowner  had  the  right  to  expel  it  from  his  own 
land  without  regard  to  the  injury  thereby  occasioned  to  another  pro- 
prietor: See,  also,  the  note  to  Kansas  City  etc.  R.  R.  Co.  v.  Smith,  48 
Am.  St.  Rep.  588. 

MUNICIPAL  CORPORATIONS.— DUTY  TO  FURNISH  AND 
KEEP  IN  REPAIR  OUTLETS  for  surface  waters,  and  their  liability 
for  injuries  caused  by  a  negligent  failure  to  do  so,  is  fully  treated  in  the 
extended  note  to  Chalkley  v.  Richmond,  29  Am.  St.  Rep.  737-744. 
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Omaha  and  Kepublican  Valley  Railway  Company 

V.  Hale. 

[iS  NXBRASKA,  418.] 

PENALTIES.— AN  INFORMER  CANNOT  bring  in  his  own 
name,  nor  control  when  brought,  an  action  to  recover  a  statutory  pen- 
alty, unless  authorized  to  do  so  by  statute. 

PENALTIES. — An  action  to  recover  a  penalty  from  a  railroad 
company,  cannot  be  brought  or  maintained  by  an  informer,  under  a 
statute  simply  imposing  suoli  penalty  on  the  company,  for  failing  to  ring 
a  bell  or  sound  a  whistle  at  a  crossing,  half  of  the  penalty  to  go  to  the 
informer,  and  half  to  the  state. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  B.  Smith,  for  the  plain- 
tiff in  error. 

Pound  &  Burr  and  R.  Pound,  for  the  defendant  in  error. 

W.  H.  Woodward,  for  Lancaster  county. 

**®  RAGAN",  C.  James  B.  Hale,  suing'  for  himself  and  the 
state  of  Nebraska,  brought  this  suit  in  the  district  court  of  Lan- 
caster county,  against  the  Omaha  and  Republican  Valley  Railway 
Company,  to  recover  the  penalty  denounced  by  section  104,  **** 
chapter  16,  of  the  Compiled  Statutes  of  1893,  against  corpora- 
tions owning  railroads  that  had  neglected  to  sound  a  whistle  or 
ring  a  bell  at  railroad  and  street  crossings.  The  petition  con- 
tained seventy-six  causes  of  action,  substantially  alike,  and 
l>rayed  judgment  as  follows:  "Wherefore,  the  plaintiff  prays 
judgment  against  the  defendant  for  the  sum  of  three  thousand 
eight  hundred  dollars  and  costs  of  suit."  Hale  had  a  verdict 
and  judgment,  and  the  railroad  company  has  prosecuted  to  this 
court  a  petition  in  error.  The  section  of  the  statute  on  which 
this  action  is  based  (said  section  104)  is  as  follows:  "A  bell  of  at 
least  thirty  pounds  weight  or  a  steam  whistle  shall  be  placed  on 
each  locomotive  engine,  and  shall  be  rung  or  whistled  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  said  rail- 
road shall  cross  any  other  road  or  street,  and  be  kept  ringing  or 
whistling  until  it  shall  have  crossed  said  road  or  street,  under  a 
penalty  of  fifty  dollars  for  every  neglect,  to  be  paid  by  the  corpo- 
ration owning  the  railroad,  one-lmlf  thereof  to  go  to  the  informer, 
and  the  other  half  to  this  state,  and  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  such  neg- 
lect.** Can  the  informer  mentioned  in  said  statute  maintain  an 
action  in  his  own  name  to  recover  tJie  penalty  provided  for 
therein?  There  seems  to  be  some  conflict  among  the  authori- 
ties on  this  question.' 
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In  United  States  v.  Laescki,  29  Fed.  Eep.  699,  it  was  held  that 
such  an  action  must  be  brought  in  the  name  of  the  informer, 
and  that  the  penalty  could  not  be  recovered  by  indictment  at  the 
instance  of  the  government.  But  the  statute  on  which  that  ac- 
tion was  predicated  provided:  "Every  person  who  violates  thia 
section  shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recov- 
erable, one-half  to  the  use  of  the  informer.^'  The  word  "recov- 
erable" in  this  statute  would  seem  to  authorize  a  suit  for  the  pen- 
alty by  the  informer. 

Chicago  etc.  E.  R.  Co.  v.  Howard,  38  111.  415,  was  an  action 
brought  by  Howard,  suing  for  himself  and  the  '^^^  state  of  Illi- 
nois, against  the  railroad  company.  The  statute  on  which  the 
action  was  based  provided  that,  if  the  railroad  company  should 
fail  to  sound  a  whistle  or  ring  a  bell,  etc.,  "it  shall  forfeit  a  pen- 
alty of  fifty  dollars,  one-half  to  the  informer  and  the  other  half 
to  the  state."  It  is  to  be  observed  that  this  statute  is  almost 
identical  with  ours.  The  court  held  that  the  suit  was  properly 
brought  in  the  name  of  Howard. 

In  Lynch  v.  Steamer  "Economy,"  27  "Wis.  69,  it  was  held  that 
the  informer  might  maintain  an  action  in  his  own  name  for  the 
penalty.  The  court  said:  "The  action  is  evidently  a  qui  tam 
action,  and,  we  are  inclined  to  hold,  may  be  brought  in  the  name 
of  the  complainant  (informer)  alone.  It  is  a  general  rule  that  a 
common  informer  cannot  sue  for  a  penalty,  unless  authorized 
so  to  do  by  statute;  but  many  cases  hold,  where  the  statute  gives 
the  forfeiture,  or  a  part  of  it,  'to  any  person  who  shall  prosecute 
therefor,'  that  this,  or  equivalent  language,  confers  express  au- 
thority upon  him  to  sue  in  his  own  name But,  if  thei*e 

were  any  doubt  upon  this  point,  it  is  removed  by  the  language 
making  the  penalty  a  demand  or  Hen  against  the  boat,  'to  be 
sued  for  and  collected  in  the  manner  provided'  for  the  collection 
of  demands  against  boats  and  vessels.  This  language,  we  think» 
shows  that  the  statute  contemplated  that  the  complainant  (in- 
former) should  be  the  plaintiff  in  the  action,  and  that  the  pro- 
ceeding should  be  analogous  to  an  ordinary  suit  for  the  collection 
of  a  demand  against  a  vessel." 

The  statute  of  Arkansas  provided  that  railroad  companies 
should  cause  a  whistle  to  be  sounded  or  bell  rung,  etc.,  "under  a 
penalty  of  two  hundred  dollars  for  every  neglect,  to  be  paid  by 
the  corporation  owning  the  railroad,  one-half  thereof  to  go  to 
the  informer  and  the  other  half  to  the  county,"  etc.  One  Bell 
sued  in  his  name,  for  the  use  of  the  state  of  Arkansas  and  Miller 
county,  a  railroad  company,  to  recover  the  penalty  provided  for 
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by  said  statute.  *^^  The  court  said:  "The  demurrer  to  the  com- 
plaint was  properly  sustained,  as  it  showed  that  the  plaintiff  was 
not,  and  that  the  state  was,  the  party  entitled  to  prosecute  the 
action":  St.  Louis  etc.  Ry.  Co.  v.  State,  56  Ark.  16G. 

In  Nye  v.  Lamphere,  2  Gray,  295,  the  court  sustained  a  suit 
brought  by  an  informer  in  his  own  name  to  recover  a  statutory 
penalty,  but  the  statute  on  which  the  action  was  based  provided 
that  the  penalty  was  "  to  be  recovered  in  any  court  proper  to  try 
the  same,  one-haJf  to  the  use  of  the  said  town  and  the  other  half  to 
any  person  who  shall  prosecute  therefor.' "  This  statute  ex- 
pressly conferred  authority  on  the  informer  to  prosecute  the  ac- 
tion. The  court  said:  "The  defendant's  objection  to  the  main- 
tenance of  this  action  is,  that  the  plaintiff  is  an  informer,  and 
therefore  cannot  sue  in  his  own  name,  because  authority  so  to 
Bue  is  not  given  him  by  statute.  And,  undoubtedly,  it  is  a  gen- 
eral rule  that  a  common  informer  cannot  sue  for  a  penalty,  without 

express  statute  authority But  by  what  terms  in  a  statute 

is  such  authority  conferred?  Certainly,  by  terms  like  those  used 
in  the  statute  on  which  this  action  is  brought;  namely,  by  giv- 
ing the  forfeiture,  or  a  part  of  it,  *to  any  person  who  shall  prose- 
cute therefor.* " 

In  }ligby  v.  People,  4  Scam.  166,  a  suit  was  brought  to  recover 
A  penalty  in  the  name  of  the  people.  The  statute  provided  that 
the  ])cnalty  sued  for  should  go  to  the  informer  and  the  county; 
and  tlic  court  held  that  the  state  had  no  interest  in  the  recovery; 
that  "the  statufte  not  authorizing  the  suit  to  be  instituted  in  the 
name  of  the  people,  it  was  improperly  brought,  and  the  court 
erred  in  not  dismissing  it." 

In  Colbum  v.  Swett,  1  Met.  232,  it  was  held:  "As  a  genenl 
rule,  a  common  informer  cannot  maintain  an  action  for  a  penalty, 
unless  power  is  given  to  him  for  that  purpose  by  statute." 

In  Fleming  v.  Bailey,  5  East,  313,  it  was  held  '**^  that  at  com- 
mon law  an  informer  could  not  sue  in  his  own  name  to  recover 
a  penalty;  that  he  had  no  right  to  maintain  an  action  for  a  pen- 
alty, except  Buch  right  was  conferred  by  statute:  To  the  same 
effect  see  Barnard  v.  Gostling,  2  East,  669. 

These  authorities,  we  think,  without  serious  conflict  ncognize 
this  rule:  An  informer  cannot  maintain  an  action  in  his  own 
name  to  recover  a  penalty,  unless  authorized  so  to  do  by  statute. 
The  statute  on  which  this  action  is  based  does  not  expressly  au- 
thorize the  penalty  denounced  by  said  statute  to  be  sued  for  and 
recovered  by  an  informer,  nor  docs  the  statute  contain  any  lan- 
guage from  which  such  an  authority  may  be  inferred.    The  act 
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provides  that  the  penalty  shall  he  paid  hy  the  corporation  own- 
ing the  railroad.  Paid  to  whom?  We  think,  paid  to  the  state. 
The  corporation,  by  violating  the  law,  forfeited  to  its  sovereign, 
the  state,  not  to  the  informer,  the  penalty  denounced  hy  the 
act.  It  is  true  that  the  law  holds  out  an  inducement  to  the  cit- 
izen to  inform  the  officers  charged  with  the  execution  of  the  law 
of  its  violation,  and,  in  effect,  offers  the  informer  a  reward  for 
his  information;  hut  it  does  not  authorize  the  informer  to  bring 
the  action,  nor,  when  brought,  to  control  it. 

Counsel  for  the  defendant  in  error  insist  that  section  617  of 
the  Code  of  Civil  Procedure  authorizes  an  informer  to  maintain 
an  action  for  the  penalty  in  his  own.  name,  or,  at  least,  that  said 
section  is  a  legislative  recognition  of  the  right  of  an  informer 
to  maintain  a  suit.  The  section  is  as  follows:  "If  any  informer, 
under  a  penal  staltute,  to  whom  the  penalty,  or  arty  part  thereof, 
if  recovered,  is  given,  shall  dismiss  his  suit  or  prosecution,  or 
fail  in  the  same,  he  shall  pay  all  costs  accruing  on  such  suit  or 
prosecution,  unless  he  be  an  officer  whose  duty  it  is  to  commence 
the  same."  We  think  this  argument  is  untenable.  If  a  statute 
fixes  a  pecuniary  penally  for  its  violation,  and  gives  a  part  of 
such  penalty  to  an  informer,  and  if  the  statute,  or  some  other, 
'*^*  authorizes  such  informer  to  maintain  an  action  in  his  own 
name  for  such  penalty,  then,  by  the  section  of  the  code  referred 
to,  if  such  informer  should  bring  his  action  and  dismiss  it  or 
fail  in  the  same,  he  would  be  liable  for  the  costs.  The  stature 
on  which  the  case  at  bar  is  based  is  one  highly  penal  in  its  nature, 
and  it  must  be  strictly  construed;  and  since  this  statute,  nor 
any  other,  neither  expressly,  nor  by  implication,  authorizes  tho 
penalties  prescribed  therein  to  be  sued  for  and  recovered  by  the 
informer,  we  hold  that  Hale  cannot  maintain  this  action. 

The  judgment  of  the  district  court  is  reversed  and  the  action 
dismissed. 


Qui  tarn  Actions;  Bights  of  Informer. 

Qui  tarn  Actions  to  recover  a  penalty  given  by  statute  are  civil,  and 
not  criminal,  in  their  nature.  They  may  be  appealed  in  the  same 
manner  as  other  civil  actions;  and,  in  prosecuting  them,  the  plainliS 
is  required  to  produce  the  same  amount  of  evidence,  namely  a  preoon- 
derance;  and  he  need  not  make  out  a  case  against  the  defendant 
beyond  a  reasonable  doubt:  Hitchcock  v.  Munger,  15  N.  H.  97;  Presi- 
dent etc.  of  Jacksonville  v.  Block,  36  111.  508;  Canfleld  v.  Mitchell,  43 
Conn.  169:  Spicer  v.  Rees,  5  Rawle,  119;  28  Am.  Dec.  648;  State  v. 
Hannibal  etc,  R.  R.  Co.,  30  Mo.  App.  494. 

As  penal  statutes  are  always  strictly  construed,  great  strictness  ia  re- 
quired, both  in  the  pleadings  and  in  the  evidence,  in  order  to  maintain 
an  action  qui  tarn ;  and  usually  the  same  strictness  is  required  as  is 
exacted  in  maintaining  proceedings  by  indictment   or   information: 
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Fairbanks  v.  Antrim,  2  N.  H.  105;  Eirkpatrick  T.  Stewart,  19  Ark. 
695;  Morreli  ▼.  Fuller,  7  Johns.  402;  8  Johns.  218. 

Right  of  Infurmer  to  Maintain  Suit. — It  waa  undoubtedly  a  rule  of  the 
comiQon  law  that  aTn  informer  could  not  sue  in  his  own  name  for  a  pen- 
alty. This  rule  has  been,  however,  so  far  modified  or  abrogated  in  the 
United  States  that  it  is  generally  held,  that  a  common  informer  may 
sue  for  and  recover  a  penalty  to  which  he  is  entitled  to  a  portion,  un> 
less  the  statute  imposing  the  penalty  expressly  directs  that  the  state, 
or  someone  else,  snail  be  a  party  plaintiff  to  an  action  qui  tarn  to  re* 
cover  the  penalty:  Lynch  v.  Steamer  "Economy,"  27  Wis.  69;  Burrell 
V.  Hughes,  116  I?.  C.  430;  Chicago  etc.  R.  R.  Co.  v.  Howard,  38  111. 
414 ;  Cloud  v.  Hewitt,  3  Cranch  C.  C.  199 ;  State  v.  Bishop,  7  Conn.  181 ; 
^ye  v.  Lamphere,  2  Gray,  294;  Myers  v.  Van  Alstyne,  10  Wend.  99; 
Vandeventer  v.Vancourt.  2  N.  J.  L.  168;  Phillips  v.  Bevan?,  23  N.  J.  L. 
373;  Colgate  v.  Hill,  20  Vt.  56;  Megareell  v.  Hazelton  Coal  Co.,  8 
"Watts  &  S.  342;  Ryder  v.  Hulscher,  40  111.  App.  77;  United  States  v. 
Laescki,  29  Fed.  Rep.  699;  Winne  v.  Snow,  19  Fed.  Rep.  507. 

The  decisions,  however,  are  not  harmonious,  some  of  them  sustain- 
ing, or  even  requiring,  action  by  the  informer  in  his  own  name.  In 
Higby  V.  People,  4  Scam.  166,  a  suit  was  brought  to  recover  a  penalty, 
in  the  name  of*the  people.  The  statute  provided  that  the  penalty  sued 
for  should  goto  the  informer  and  the  county.  The  court  held,  that 
the  action  should  have  been  brought  in  the  name  of  the  informer,  tliat 
the  state  had  no  interest  in  the  recovery,  and  that  the  statute  not  au- 
thorising the  suit  to  be  instituted  in  the  name  of  the  people,  it  was 
improperly  brought,  and  that  the  court  erred  in  not  dismissing  it.  In 
Burrell  v.  Hughes,  116  N.  C.  431,  it  was  held  that  the  person  suing  for 
the  penalty  is  the  proper  party  plaintiff,  and  not  the  state,  unless  so 
expressed  in  the  statute:  MiJdleton  v.  Wilmington  etc.  R.  R.  Co.,  95 
N.  C.  167.  A  statute,  by  simply  making  one-half  of  a  penalty  payable 
to  the  complainant,  authorizes  him  to  bring  the  action  in  his  owu 
name  alone:  Lynch  v.  Steamer  "Economy,"  27  Wis.  69.  If  the  statute 
gives  the  forfeiture,  or  a  part  of  it,  "to  any  person  who  shall  prosecute 
therefor,"  or  if  equivalent  language  is  usea,  this  confers  express  au- 
thority upon  thft  informer  to  sue  for  the  penalty  in  his  own  name:  Nye 
v.  Lamphere,  2  Gray,  295;  Middleton  v.  Wilmington  etc.  R.  R.  Co.,  5'6 
N.  C.  167;  Sutton  v.  Phillips,  116  N.C.  502:  Drew  v.  Hilliker,  66  Vt.  641. 
A  qui  tarn  action  to  recover  a  penalty  and  damages  for  making  a  false 
claim  against  the  United  States  may  be  commenced  by  any  person  in 
his  own  name,  without  the  previous  authority  or  consent  of  the  United 
States  district  attorney,  and  the  complaint  in  Huch  action  need  not  be 
Bul  scribed  by  such  district  attorney:  United  States  v.  Griswold,  6 
Saw.  25.  A  qui  tarn  action  is  properly  brought  by  the  informer,  who 
sues  for  the  people  as  well  as  himself:  McNair  v.  People,  81  111.  441. 
In  Commonwealth  v.  Davenger,  10  Phila.  478,  it  was  held  that  an  in- 
former must  be  named  as  plaintiff,  suing  for  himself  as  well  as  for  the 
people,  and  in  Winne  v.  Snow,  19  Fed,  Rep.  507,  it  was  <lecided  that 
the  plaintiff  might  properly  describe  himself  as  bringin  r  the  action  for 
the  rjenefit  of  himself  and  of  the  peoiile;  but  that,  in  such  cases,  the 
people  were  not  to  !«  regarded  as  party  to  the  action,  and  that  a  de- 
murrer for  nonjoinder  or  misjoinder  of  parties,  because  the  people  are 
not  named,  cannot  be  sustained. 

In  some  jurindictions,  the  courts,  relying  upon  common-law  casr^s, 
Adhere  to  the  common-law  rule,  that  a  common  informer  cannot  main- 
tain an  action  qui  tarn  to  recover  a  penalty,  unless  express  power  is 
given  to  him  for  that  purpose,  by  the  statute:  Sewanl  v.  Beach,  29 
Barb.  239;  Colbnrn  v.  Swett,  1  .Met.  232;  Smith  v.  I-KK)k,  108  Mass.  139; 
McDanlel  v.  Gate  Citv  Gas  Light  Co.,  79  Ga.  58 ;  St.  I^niii  etc.  Ry.  Co.  v. 
State,  M  Ark.  IHfl.  In  Smith  v.  I  ook,  lOS  Mass.  139.  the  court  said  that 
"the  statute  which  these  defendants  are  charged  with  having  violated 
provides  that  one-half  of  the  money  recovered  as  a  jHsnalty,  in  any  case 
arising  under  the  laws  relating  to  inland  fisheries,  shall  he  paid  to  tb« 
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person  making  the  complaint  in  the  case  in  which  the  same  is  recov- 
ered, and  the  remainder  to  the  commonwealth.  Any  person  may  make 
the  complaint,  but  the  statute  does  not  necessarily  import  that  he  is,  for 
that  reason,  to  superintend  and  control  the  prosecution.  On  the  con- 
trary, the  statute  strongly  implies  that  his  rights  begin  when  the  pen- 
alty is  recovered,  and  that,  when  the  money  is  actually  recovered,  some 
public  officer,  acting  for  the  commonwealth,  is  to  see  that  one-half  of 
it  is  paid  to  him.  The  natural  import  of  the  language  is,  that  the  en- 
forcement of  the  penalty,  and  the  recovery  and  collection  of  the  money, 
are  to  be  managed  and  controlled  by  somebody  else,  and  not  by  himself. 
An  interest  in  the  penalty,  when  recovered,  is  a  different  thing  from  a 
right  in  the  complainant  or  informer  to  bring  an  action  for  the  penalty 
in  his  own  name.  It  is  a  general  rule  that  no  such  action  can  be  main- 
tained by  the  informer,  unless  power  is  given  him  by  the  statute  for 
that  purpose.  The  statute  in  question  does  r.ot,  in  express  terms,  give 
a  right  to  any  private  prosecutor  to  bring  an  action  in  his  own  name, 
nor  does  it,  in  our  judgment,  by  any  necessary  implication.  When  no 
such  right  is  given  to  any  individual  or  body  of  individuals,  then,  as 
the  right  to  enforce  all  penalties,  made  to  insure  obedience  to  general 
laws,  is  in  the  commonwealth,  they  are  to  be  prosecuted  by  the  com- 
monwealth. A  qui  tam  action  is  a  well-established  remedy,  which  is 
to  be  resorted  to  only  in  cases  where  it  is  expressly  given":  Smith  v. 
Look,  108  Mass.  141.  When  the  statute  does  not,  in  terms,  declare  in 
whose  name  a  suit  shall  be  brought  to  recover  a  penalty  for  its  viola- 
tion, it  must  be  brought  in  the  name  of  the  people,  and  not  in  the 
name  of  the  informer :  People  v.  Young,  72  III.  411.  When  an  action 
to  recover  a  penalty  is  prosecuted  by  the  informer  in  his  own  name, 
the  error  in  not  bringi^i^  the  action  in  the  name  of  the  state  cannot  be 
cured  by  amendment,  substituting  the  state  as  plaintiff:  St.  Louis  etc. 
Ry.  Co.  V.  State,  56  Ark.  166.  As  we  have  shown  above,  these  cases 
are  contrary  to  the  general  rule. 

Rights  of  Informer,  Generally. — When  a  statute  prohibits  an  act  under 
a  penalty,  and  gives  one-half  of  it  to  the  public  and  the  remainder  to  a 
common  informer,  the  state  may  prosecute  for  the  whole,  unless  a  com- 
mon informer  has  commenced  a  qui  tam  suit  for  the  penalty:  State  v. 
Bishop,  7  Conn.  182:  Commonwealth  v.  Howard,  13  Mass.  221;  In- 
habitants of  Wiscasset  v.  Trnndy,  12  Me.  204;  State  v.  Smith,  49 
N.  H.  155;  6  Am.  Rep.  480.  And  the  common  informer  cannot  recover 
the  penalty,  unless  he  sues  within  the  period  allowed  by  the  statute 
imposing  it.  After  that,  the  right  of  the  informer  is  gone,  and  the 
state  is  the  only  party  who  can  maintain  the  suit:  Fagan  v.  Armistead, 
11  Ired.  433.  Although  a  common  informer  may  bring  an  action  gener- 
ally in  his  own  name,  yet,  when  the  penalty  is  either  given  partly  to 
the  state,  the  poor  of  the  township,  or  othera,  "he  must  declare  spe- 
cially qui  tam,  in  order  that  the  interest  of  those  who  have  rights  may 
appear  of  record  and  be  asserted":  Vandeventer  v.  Vancourt.  2  N.  J.  L. 
168.  It  must  appear  of  record  who  the  prosecutor  is  in  order  to  en- 
title him  to  his  share  of  the  penalty;  otherwise  the  whole  penalty  goes 
to  the  state:  State  v.  Smith,  49  N.  H.  155;  6  Am.  Rep.  480.  In  a  qui 
tam  action,  the  judgment  should  be  rendered  in  favor  of  the  informer 
for  the  uses  expressed  in  the  statute,  and  it  is  error  to  render  judg- 
ment in  favor  of  the  state:  Doss  v.  State,  6  Tex.  433.  The  person  bring- 
ing an  action  to  recover  a  penalty  is  bound  to  show  some  authority 
upon  which  suit  is  brout^ht;  otherwise  he  cannot  recover:  Seward  v. 
Beach,  29  Barb.  239.  And  an  action  cannot  be  maintained  by  several 
persons  jointly  as  common  informers,  unless  the  statute  imposing  the 
penalty  expressly  authorizes  such  a  proceeding:  Commonwealth  v. 
Winchester,  3  Pa.  L.  J.  Rep.  34. 

An  action  qui  tarn,  where  part  of  the  penalty  goes  to  the  county,  can- 
not be  released  by  the  plaintiff,  when  the  action  is  brought  in  his 
name,  nor  in  any  way  compounded  without  leave  of  the  court  and  the 
assent  of  the  county  attorney,  who,  notwithstanding  any  adjustment 
made  by  the  parties,  has  a  right  to  proceed  with  the  case  until  the  pen- 
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alty  is  paid:  Burley  v.  Burley,  6  N.  H.  200.  Bat  if  the  action  ie 
brou^rht  in  the  name  of  the  people,  a  nonsuit  may  be  granted  in  iavor 
of  defendant,  with  the  consent,  or  on  the  motion,  of  the  prosecuting 
attorney,  and  against  the  objection  of  the  common  informer:  State  v. 
Smith,  49  N.  H,  165;  6  Am.  Rep.  480;  Wheeler  v.  Goulding,  13  Gray, 
539.  In  Caswell  v.  Allen, 10  Johns.  118,  it  was  held  that  when  a  statute 
inSicted  a  penalty,  one-half  thereof,  when  recovered,  to  be  paid  into 
the  state  treasury,  and  the  other  half  to  go  to  the  benefit  of  the  person 
prosecuting,  payment  to  the  {person  prosecuting  discharges  the  defend- 
ant thus  pitying  the  penalty,  though  the  plaintiff  has  no  ri)}.bt  to  dis- 
charge the  judgment,  or  compound  with  the  defendant,  without  leave  of 
court.  In  such  rase,  the  plaintiff  is  a  trustee  for  the  state  as  to  the 
half  of  the  penalty  thus  collected  by  him,  and  to  which  he  is  not  en- 
titled. The  informer  who  prosecutes  the  suit  to  juilgment  may  release 
his  half  thereof,  if  that  is  his  share  of  the  penalty,  hut  he  cannot  re- 
lease the  other  half,  which  belongs  to  state,  county,  or  other  person: 
War-lens  of  the  Poor  v.  Cope,  2  Ired.  44. 

If  a  statute  imposes  a  penalty  for  taking  fish,  and  gives  an  action  of 
debt  qui  tam  for  its  recovery,  and  several  join  in  taking  the  same  fish, 
a  recovery  and  satisfaction  against  one  of  the  offenders  is  a  bar  to  ao 
action  against  the  others:  Boutelle  v.  Nourse,  4  Mass.  431. 

Vested  Rights. — The  person  who  first  commences  a  qui  tam  action  to 
recover  a  penalty  given  by  statute  attaches  a  right  in  himself  to  the 
penalty,  which  cannot  be  divested  by  a  subsequent  suit,  brought  by 
any  otljer  common  informer,  though  judgment  has  been  first  recovered 
in  such  subsequent  suit,  and  though  the  statute  declares  that  a  recov- 
ery for  the  penalty  shall  be  a  bar  to  all  prosecutions  for  the  same  of- 
fense. This  latter  provision  must  be  construed  as  relating  to  a  recovery 
in  the  suit  first  commenced:  Beadleston  v.  Sprague,  6  Johns.  101;  Pike 
v.  Madbury,  12  N.  il.  202. 

An  informer  who  commences  a  qui  tam  action  to  recover  a  penalty 
imposed  by  statute  does  not  ther«^by  acquire  any  vested  right  to  the  for- 
feiture until  his  claim  is  fixed  by  judtinient.  Prior  to  its  rendition  his 
right  is  itichoate  only :  Bank  of  St.  >iary'8V.  State,  12  Ga.  475;  Con- 
fiscation cases,  7  Wall.  454.  Hence  the  prosecuting  attorney  may  ask 
for,  and  obtain,  a  dismissal  of  the  action  at  any  time,  against  the  inter- 
est and  objection  of  the  informer.  Such  dismissal  may  be  asked  for  by 
tfie  former,  either  before  judgment  in  the  lower  court,  or  after  appeal 
from  that  judgment  hv  either  partv:  Confiscation  cases.  7  Wall.  454; 
State  V.  Smith,  49  N.  H.  155;  6  Am.'Rep.  480,  Under  the  internal  reve- 
nue laws  of  the  United  States,  the  ri'_»ht  of  the  informer  to  his  share  of  a 
penalty  becomes  fixed  only  after  judgment,  and  when  the  money  repre- 
senting the  forfeited  proi>erty  has  been  paid  over  to  the  niartshal  and  is 
ready  for  distribution:  Ahout  25,000  Gallons  of  Dii-tilled  iSpirits,  1 
Ben.  367.  But  the  informer  has  a  vested  right  to  his  share  of  the  pen- 
altv  as  soon  as  the  money  is  thus  paid  to  the  marshal:  Eitrht  Barrels 
ot  iJistilled  Spirits,  1  Ben.  472;  United  States  v.  25,0C0  Sogars,  5 
Blatchf.  500. 

If  a  statute  imposing  a  penalty  to  be  recovered  in  an  action  qui  tam 
isrefiealed  before  judgment  in  an  action  commenced  und^r  it  is  ren- 
dered!, the  action  ahates,  and  the  repeal  prevents  the  inchoate  right 
of  the  informer  to  the  penalty  from  oecoming  vested.  It  is  competent 
for  the  legislature  to  pass  such  repealing  statute  at  any  time  Defore 
final  judgment:  Bank  of  St.  Mary's  v.  State,  12  Ga.  476. 
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Shellbnberq   v.  Fremont,   Elkhorn    &  Missouri 
Valley  Eailroad  Company. 

[45  Nebraska,  487.] 

BAILMENT— RIGHT  OF  OWNER  TO  GOODS.— The  owner  of 
personal  property  in  the  hands  of  a  common  carrier  or  other  bailee  may 
enforce  his  right  thereto,  although  a  stranger  to  the  bailment. 

BAILMENT.— A  BAILEE  MAY  EXCUSE  nondelivery  to  the 
bailor,  of  the  property  constituting  the  bailment,  by  proof  ihat  he  haa 
delivered  it  to  the  rightful  owner. 

CARRIERS— THE  REFUSAL  OF  A  COMMON  CARRIER  to 
surrender  goods  in  its  possession  to  the  rightful  owner  constitutes  a  con- 
version, for  which  he  may  recover,  if  entitled  to  possession  at  the  time  of 
.his  demand. 

REFUSAL  TO  SURRENDER  GOODS— BURDEN  OF  PROOF. 
In  an  action  against  a  common  carrier,  or  other  bailee,  to  recover  for 
refusal  to  surrender  the  property  in  its  possession  to  a  person  other  than 
the  bailor,  claiming  to  be  the  owner,  the  burden  of  proof  is  upon  such 
claimant  to  establish  his  right  to  the  property. 

REFUSAL  TO  SURRENDER  GOODS— INTERPLEADER.— 
In  an  action  against  a  carrier,  or  otlier  bailee,  to  recover  for  the  refusal  to 
surrender  the  goods  to  a  person  other  than  tlie  bailor,  claiming  to  be  the 
owner,  the  bailee  may,  by  answer  in  the  nature  of  an  interpleader,  re- 
quire the  claimants  to  litigate  and  determine  the  question  of  title  be- 
tween themselves, 

Wigton  &  WMtham,  for  the  plaintiff  in  error. 

J.  B.  Hawley,  B.  T.  White,  and  J.  B.  Barnes,  for  the  defend- 
ant in  error. 

489  POST,  J.  This  was  an  action  in  the  district  court  for 
Madison  county,  by  the  plaintifl;  in  error,  to  recover  from  the 
defendant  in  error  for  the  conversion  of  a  carload  of  potatoes. 
On  the  conclusion  of  the  plaintiff's  case,  the  district  court  di- 
rected a  verdict  for  the  defendant,  to  which  exception  was  taken, 
and,  judgment  having  been  entered  thereon,  the  cause  has  been 
removed  into  this  court  for  review  by  means  of  a  petition  in 
error. 

It  is  shown  hy  the  evidence  in  the  bill  of  exceptions  that  about 
October  9,  1890,  the  plaintiff  agreed  to  sell  to  one  Day  a  carload, 
of  potatoes,  to  be  delivered  at  Hoskins,  a  station  on  the  Chicago, 
St.  Paul,  Minneapolis,  &  Omaha  railway,  in  Wayne  county.  At 
the  time  mentioned,  the  plaintiff  requested  Day  to  pay  some 
money  on  the  potatoes  to  insure  his  taking  them,  to  which  the 
latter  replied  that  he  had  already  sold  them,  and  would  have 
to  take  them.  October  13th  said  Day  drew  a  check  in  favor 
of  the  plaintiff,  or  order,  bearing  date  of  October  17th,  on  tho 
first  National  Bank  of  Deadwood,  South  Dakota,  for  three  hun- 
dred and  seventy-five  dollars,  the  contract  price  of  the  potatoes, 
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and  informed  the  latter  that  it  would  be  cashed  by  the  Norfolk 
National  Bank  in  the  city  of  Norfolk.  The  oar  containing  the 
potatoes,  which  was  then  on  the  side  track  ready  for  shipment, 
W8S,  by  Day,  immediately  consigned  to  the  First  National  Bank 
of  Deadwood,  at  White  wood.  South  Dakota,  the  western  ter- 
minus of  the  defendant's  line  of  road.  A  bill  of  lading  for  the 
potatoes  was  delivered  by  the  railroad  company  to  Day,  to  which 
the  latter  attached  a  sight  draft,  drawn  in  his  own  favor,  and  for- 
warded it  to  the  consignee  bank  for  collection,  but  the  drawee 
therein  named  having  refused  to  pay  the  draft  upon  presenta- 
tion, the  bank,  in  the  language  of  the  cashier,  "refused  to  have 
anything  to  do  with  the  ^^^  potatoes."  October  loth,  the  Nor- 
folk bank  having  refused,  on  presentation  thereof,  to  cash  the 
check  drawn  by  Day  to  the  plaintifT's  order,  the  latter  served  the 
defendant,  to  whom  the  said  car  had  in  the  mean  time  been  de- 
livered as  a  connecting  carrier,  with  written  notice  to  the  efTect 
that  the  potatoes  mentioned  had  been  procured  by  said  Day 
through  fraud  and  false  representations,  and  demanded  tliat  they 
be  held, by  the  defendant  subject  to  his,  plaintilt's,  order.  Pre- 
vious to  the  receiving  of  said  notice,  the  potatoes  in  controversy 
had  been  forwarded  from  Norfolk  by  the  defendant  company, 
and  were  then  some  place  between  said  city  and  the  point  of 
their  destination.  October  18th  the  check  above  mentioned, 
which  had,  at  plaintiff's  request,  been  forwarded  to  the  Dead- 
wood  bank  for  collection  and  return,  was  protested  for  nonpay- 
ment. October  23d  plaintiff,  by  his  attorney,  tendered  to  the 
defendant's  agent  at  Wliitewood  the  amount  of  its  charges,  in- 
cluding charges  for  unloading  and  storing,  and  demanded  the 
potatoes,  which  demand  was  refused,  unless  the  plaintiff  would 
surrender  the  bill  of  lading  therefor. 

The  single  question  presented  is,  whether  the  defendant,  as 
a  common  carrier  of  property,  was  bound,  at  its  peril,  to  deter- 
mine which  of  the  rival  claimants  of  the  property  was  the  right- 
ful owner.  It  was  formerly  held  that,  where  a  bailee  of  goods 
delivered  them  to  the  rightful  owner,  he  would,  notwithstanding 
that  fact,  be  answerable  to  the  bailor  without  title  thereto.  The 
reason  for  the  rule  was,  that  a  bailee,  having  recognized  the 
bailor  as  the  owner,  should  not  be  permitted  to  dispute  the  lat- 
ter*8  title;  but,  according  to  the  modem  rule  as  recognized  in  this 
country  and  in  England,  it  is  a  sufficient  excuse  for  the  nondeliv- 
fry  of  personal  property  for  the  bailee  to  show  that  he  has  sur- 
rendered it  to  the  rightful  owner:  Hutchinson  on  Carrier*,  404; 
WcRtem  Transfer  Co.  v.  Barber,  5fi  N.  Y.  r)44:  Tlarker  v.  Dement, 
9  Gill,  7;  62  Am.  Dec.  670;  Hardman  t.  Willcock,  9  Bing.  388; 
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(Jheesman  v.  Exall,  7  Ex.  ^^^  341;  "Wells  v.  American  Express 
Co.,  55  Wis.  23;  42  Am.  Rep.  695;  American  Express  Co.  v. 
Greenhalgh,  80  111.  68;  Wolfe  v.  Missouri  Pac.  Ry.  Co.,  97  Mo. 
473;  10  Am.  St.  Rep.  331;  The  "Idaho,"  93  U.  S.  575.  The 
reasoning  upon  which  the  modem  doctrine  rests  is,  that  the  obli- 
gation of  the  bailee  is  to  restore  the  property,  or  to  account  for  it, 
and  that  he  has,  in  legal  contemplation,  accounted  for  it  when 
he  has  delivered  it  to  one  whose  title  and  right  of  possession  ia 
paramount  to  that  of  his  bailor.  He  may,  in  brief,  if  he  choose, 
yield  possession  to  a  stranger  claiming  the  property,  by  taking 
the  risk  of  establishing  the  title  thus  recognized.  It  is  well  es- 
tablished that  a  delivery  of  goods  to  the  consignee  before  the 
carrier  is  made  aware  of  the  rights  of  a  rival  claimant  thereto, 
is  a  complete  extinguishment  of  its  liability,  although  such 
claimant  may  be  in  fact  the  rightful  owner:  Sheridan  v.  New 
Quay  Co.,  4  Com.  B.  93;  Hutchinson  on  Carriers,  408;  since,  as 
remarked  by  the  author  last  cited,  any  other  rule  would  be  an 
'^^intolerable  hardship  upon  the  carrier." 

On  the  question  of  the  duty  of  a  common  carrier  or  other 
bailee  at  its  peril  to  determine  between  the  bailor  and  a  third 
party  clainuDg  title,  the  authorities  are  less  numerous  than  the 
importance  of  the  subject  would  seem  to  suggest,  although  the 
proDounced  weight  thereof  sustains  the  proposition  that  a  re- 
fusal to  surrender  to  the  rightful  owner  amounts  to  a  conversion, 
for  which  the  latter  may  recover,  if  entitled  to  possession  at  the 
time  of  his  demand.  In  Wells  v.  American  Express  Co.,  55  Wis. 
23,  42  Am.  Rep.  695,  a  well-considered  oase,  Judge  Orton,  after 
asserting  the  liability  of  the  carrier,  says:  "This  principle  ob- 
tains in  all  cases  of  bailment,  and  the  jus  tertii  may  be  enforced, 
even  as  against  the  contract  of  bailment,  and,  when  enforced, 
will  be  made  available  to  excuse  and  protect  the  bailee  from  the 
performance  of  delivery  according  to  its  terms,  and  it  is  founded 
in  reason,  as  well  as  sustained  by  a  great  preponderance  of  au- 
thority. There  can  be  no  distinction  between  its  application 
in  case  the  bailor  or  consignor  seelcs  to  reclaim  the  ^^^  property 
from  the  bailee  or  carrier  and  in  case  the  consignee  seeks  its  de- 
livery, for  the  rights  of  all  the  parties  to  the  contract  must  yield 
to  the  paramount  right  of  the  real  owner  of  the  property."  It  is 
also  said  in  the  same  opinion:  "When  the  liability  of  the  express 
company  to  respond  to  the  claim  of  a  tihird  person  as  the  exclu- 
sive owner  of  "the  property  against  the  terms  or  directions  of  the 
consignment  for  delivery  to  another,  or  for  delivery  to  himself 
and  another,  is  established  by  law  as  now  seems  clear,  it  follow* 
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that  such  third  person  should  recover  in  an  action  against  the 
company  upon  proof  of  his  o\\Tiership."  The  proposition  there 
asserted  finds  support  in  the  following  authorities:  Western 
Transp.  Co.  v.  Barber,  56  N.  Y.  544;  The  'Idaho,"  93  U.  S.  575; 
Hutchinson  on  Carriers,  406,  407.  We  have  been  referred  to  a 
single  case  at  variance  with  the  above  doctrine,  viz.,  Kohn  v. 
Richmond  etc.  R.  R.  Co.,  37  S.  C.  1,  34  Am.  St.  Rep.  726,  in 
which,  with  one  judge  dissenting,  the  liability  of  the  defendant 
was  denied;  The  reasons  upon  which  that  case  rests  are  shown 
by  the  following  quotation:  *^t  seems  to  us  that  common  justice 
would  require  that  such  burden  should  be  assumed  by  the  claim- 
ant, who  is  most  likely  to  have  the  means  of  meeting  it,  and  not 
upon  the  carrier,  who  cannot  be  supposed  to  know  anything  about 
the  real  ownership  of  the  goods,  and  had  a  right  to  assume  that 
the  person  from  whom  he  received  possession  of  the  goods  was 
such  rightful  owner,  possession  of  personal  property  being  evi- 
dence of  title."  There  is  no  doubt  that  the  assertion  of  conflict- 
ing claims  has  been  the  occasion  of  frequent  embarrassment  to  bail- 
ees, particularly  common  carriers,  who  are  bound  to  receive  goods 
offered  for  transportation,  although  there  has  been  suggested  no 
sufficient  reason  for  excepting  them  from  the  operation  of  the  rule 
by  which  the  rightful  owner  is  permitted  to  reclaim  property 
T<  herever  found.  We  are  aware  of  exceptions  to  the  rule,  but 
they  rest  upon  equitable  considerations,  none  of  which  are  pre- 
sented by  the  record  in  "*®^  this  case,  and  need  not,  therefore, 
be  noticed;  but  whatever  may  have  been  the  embarrassment  and 
inconvenience  of  the  bailee  under  the  former  practice,  his  rem- 
edy under  our  system,  by  en  answer  in  the  nature  of  a  bill  of 
interpleader,  thus  making  the  adverse  claimant  a  party  to  the 
controversy,  and  requiring  such  claimants  to  litigate  the  question 
of  title  between  themselves,  is  ample  and  complete. 

It  follows  that,  in  directing  a  verdict  for  the  defendant,  the 
district  court  erred,  for  which  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

CARRIERS— DUTY  TO  DELIVER  GOODS  TO  TRUE  OWNER 
ON  DEMAND. — A  common  carripr  roceivinpr  Koo<lfl  for  trnnsportation, 
with  a  bill  of  lading  therefor,  is  not  bound  to  deliver  theni  upon  d«>- 
mand  to  a  third  porson  claifninK  to  be  their  true  owner,  and  a  refuenl 
to  m  surrender  will  not  make  the  carrier  liable  for  the  conversion  of 
■uch  (roods  at  the  suit  of  such  third  person.  In  such  case,  he  may,  how- 
ever, if  he  chooses  to  do  so,  deliver  the  goodo  to  the  rigbtful  owner,  and 
then  defend  an  action  hrouRht  aj^ainpt  him  by  his  bailor  to  recover  for 
their  nondelivery  by  showing  such  delivery:  Kohn  v.  Richmond  etc. 
R.  R.  Co.,  37  H.  0.  1 ;  34  Am.  St.  Rep.  72rt."and  extended  note.  This 
snbjprt  is  further  discussed  in  a  note  to  Fitch  T.  Newberry,  40  Am. 
Dec.  44. 
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MORTGAGES.— A  DEED  ABSOLUTE  IN  FORM  is,  in  fact, 
41  mortgage,  when  given  to  secure  the  payment  of  money,  although  the 
parties  may  have  agreed  that,  upon  default  in  payment,  the  deed  should 
Decome  absolute. 

MORTGAGES— ASSIGNMENT.— If  the  grantee  in  a  deed  given 
to  secure  the  payment  of  notes  sells  the  notes  to  a  third  person,  and 
ogives  him  a  mortgage  on  the  land  named  in  tlie  deed  to  secure  their  pay- 
ment, the  last  mortgage  constitutes  an  assignment  to  such  third  person  of 
the  mortgage  deed. 

MORTGAGES  — ASSIGNMENT  OF  PART  OF  NOTES  SE- 
CURED.— If  a  mortgage  secures  several  notes,  the  apsignment  of  one  of 
them  is  an  assignment,  pro  tan  to,  of  the  mortgage,  and,  in  the  absence  of 
any  stipulation  to  the  contrary,  all  of  the  notes  so  secured  share  pro 
Tata  in  the  distribution  of  the  fund  upon  foreclosure. 

CORPORATIONS  — NOTICE.  — AN  OFFICER  OF  A  BANK, 
dealing  with  it  in  his  individual  interest  and  capacity,  does  not  charge 
it  with  notice  of  facts  within  his  knowledge,  and  not  communicated  to 
•the  other  bank  officers. 

MORTGAGES— ASSIGNMENT  OF  NOTES.— If  the  holder  of 
notes  secured  by  the  same  mortgage  ti-ansfers  part  of  them  to  one  party 
by  general  indorsement,  ami  rhe  remainder  to  another  without  recourse, 
all  of  the  notes  are  entitled  to  share  pro  rata  in  the  distribution  of  the 
fund  realized  upon  foree-iosure ;  and  the  fact  tiiat  some  of  them  were 
transferred  before  the  others  does  not  imply  any  agreement  that  the 
notes  first  transferred  shall  have  priority. 

H.  M.  Uttley,  for  the  appellant. 

T.  Carlon,  for  the  appellee. 

««»  IRVINE,  C.  One  Donald  McLean  made  and  delivered 
to  W.  D.  Mathews  four  promissory  notes,  each  dated  December 
31,  1890,  one  for  two  thousand  dollars,  payable  ninety  days  after 
•date,  one  for  fifteen  hundred  dollars  payable  five  months  after 
•date,  one  for  fifteen  hundred  dollars,  payable  six  months  after 
date,  and  one  for  five  thousand  dollars,  payable  eight  months 
after  date.  To  secure  these  notes,  he  conveyed,  by  deed  abso- 
lute in  form,  certain  real  estate  to  Mathews.  The  pleadings  on 
both  sides  admit  that  this  conveyance  was  made  as  security,  and 
it  was,  therefore,  a  mortgage,  in  spite  of  its  form.  A  few  days 
thereafter,  Mathews  sold  the  three  notes  first  to  mature  to  the 
State  Bank  of  O'jSTeill,  of  which  Mathews  was  president,  and  at 
the  same  time  executed  to  that  bank  an  instrument  in  the  form 
of  a  mortgage  on  the  land  conveyed  to  him  by  McLean.  This 
mortgage  was  conditioned  to  secure  all  four  notes.  The  three 
notes  sold  were  indorsed  by  McLean  generally.  Still  later,  Mc- 
Lean, in  part  payment  of  a  debt  to  the  Thomson-Houston  Com- 
pany, indorsed  the  remaining  note  without  recourse  to  that  com- 
pany.   After  the  maturity  of  the  notes,  the  bank  instituted  fore- 
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closure  proceedings,  making  the  Thomson-Houston  Company  a. 
party  defendant.  A  decree  of  foreclosure  was  rendered,  and  the 
land  sold,  not  realizing  enough  to  pay  all  the  notes.  The  de- 
cree had  not  fixed  the  order  of  payment,  hut  directed  the  purchase 
money  to  ***  be  brought  into  court.  After  this  waa  done,  the 
bank  applied  for  an  order  distributing  the  money,  and  giving  it 
priority.  The  court  refused  this  order,  but  instead  thereof  di- 
rected the  money,  after  payment  of  costs,  to  be  divided  pro  rata 
between  the  bank  and  the  electric  company.  From  this  order 
the  bank  appeals. 

As  we  have  said,  the  conveyance  from  McLean  <to  Mathews 
must  be  treated  as  a  mortgage,  and  this  notwithstanding  the  fact 
that  McTjean  testifies  that  the  agreement  was,  that  if  the  first  note 
was  not  paid  the  deed  should  become  absolute.  This  was  the 
understanding,  and  is  the  legal  effect  of  all  mortgages,  and  the 
whole  doctrine  of  foreclosure  and  redemption  arose  from  courts 
of  equity  relieving  against  this  understanding  and  its  legal  effect. 
This  deed  being  a  mortgage,  the  mortgage  made  by  Mathews 
to  the  bank  must  be  considered  merely  as  an  assignment  of  the 
mortgage  from  McLean  to  Mathews.  It  therefore  cuts  very  lit- 
tle figure.  The  mortgage  is  but  an  incident  to  the  debt,  and,^ 
by  an  assignment  of  the  debt,  the  mortgage  passes  to  the  assignee: 
Webb  V.  Hoselton,  4  Neb.  308;  19  Am.  Rep.  G39.  It  has  also 
been  held  that  where  a  mortgage  secures  several  notes,  the  assign- 
ment of  one  of  the  notes  is  an  assignment  pro  tanto  of  the 
mortgage,  and  tliat,  in  the  absence  of  any  stipulation  to  the 
contrary,  notes  so  secured  share  pro  rata  in  the  distribution 
of  the  fund:  Studebaker  v.  McCargur,  20  Neb.  500;  Har- 
man  v.  Barhydt,  20  Nob.  G25;  Todd  v.  Cramer,  Se 
Neb.  430;  Whipple  v.  Fowler,  41  Neb.  675.  Without  con- 
sidering the  correctness  of  this  rule,  it  is  sufficient  to  say  that  it 
has  been  for  many  years  established  in  this  state.  It  has  become 
a  rule  of  property,  and  it  will  not  now  be  disturbed.  la  there 
anything  in  this  case  to  take  it  out  of  the  rule? 

There  is  some  argument  on  either  side  addressed  to  the  posi- 
tion of  the  parties  as  being  purchasers  without  notice.  All  these 
considerations  may  be  dismissed.  It  is  true  thait  ^fathews,  deal- 
ing with  the  bank  in  his  individual  interest  ***^  did  not  charge 
the  bank  with  notice  of  facts  >»'ithin  his  knowledge,  and  not  com- 
municated to  other  officers:  Koehler  v.  Dodge,  31  Neb.  328;  2^ 
Am.  St  Rep.  518.  But  th«  bank  had  notice  otherwise.  It  ap- 
pears from  McLean's  testimony,  which  is  all  the  evidence  in  the 
ca«e,tih&t  he  had  expected  to  sell  all  four  notes  to  the  bank,  but  the 
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tank  declined  to  take  more  than  three;  therefore,  the  bank  had 
knowledge  of  the  existence  of  the  four  notes,  and  the  mortgage 
made  by  Mathews  to  the  bank  described  all  the  notes,  and  in 
that  way  charged  tlie  bank  with  notice:  Studebaker  v.  McCar- 
gur,  20  Neb.  500.  Nor  can  the  electric  company  claim  anything 
as  a  purchaser  without  notice,  because  it  appears  from  the  evi- 
dence that  McLean  informed  the  company,  when  he  sold  them 
the  last  note,  that  the  other  notes  were  secured  on  the  same 
property.  It  is,  therefore,  not  necessary  to  consider  whether  the 
siniation  would  be  different  if  either  party  took  'ndthout  notice 
of  the  rights  of  the  other.  The  most  forcible  argument  made 
on  behalf  of  the  appellant  is,  that  having  indorsed  the  three 
notes  generally  to  the  bank,  if  McLean  had  retained  the  fourth 
note,  he  could  not,  as  against  the  bank,  urge  a  right  to  partici- 
pate pro  rata  in  the  proceeds  of  the  mortgage,  and  that,  under 
the  evidence,  the  electric  company  has  no  equity  superior  to 
that  of  McLean.  This  argument  appeals  to  the  writer  as  one  hav- 
ing in  principle  much  force,  but  in  Studebaker  v.  McCargur, 
20  Neb.  500,  there  was  a  general  indorsement,  and  the  court  does 
not  seem  to  have  regarded  that  fact  material.  Moreover,  the 
principle  which  would  forbid  McLean,  had  he  retained  the  fourth 
note,  from  claiming  the  right  to  a  pro  rata  distribution  is  based 
on  the  policy  of  courts  of  equity  to  avoid  circuity  and  multiplicity 
of  actions  (South  Omaha  Nat.  Bank  v.  Wright,  45  Neb.  23),  rather 
than  on  any  contractual  obligation.  So  that  the  position  of  the 
electric  company  as  transferee  of  the  fourth  note  is  not  the  same 
as  McLean's  position  would  be  had  he  retained  it.  The  electric 
company  was  not  surety  or  indorser  on  the  other  notes. 

*^^  It  is  argued  that  the  rule  requiring  that  such  notes  shall 
prorate  may  be  varied  by  special  agreement,  but  there  is  in  this 
case  no  evidence  of  any  such  agreement.  The  fact  that  some  of 
the  notes  were  transferred  before  the  others  does  not  imply  any 
agreement  that  the  notes  first  transferred  shall  have  priority. 
This  feature  existed  in  the  eases  Ave  have  cited.  "We  see  nothing 
in  the  case  to  take  it  out  of  the  general  rule. 

Judgment  affirmed. 


CORPORATIONS— NOTfCE  TO  OFFICER  AS  NOTICE  TO  COR- 
PORATION.—Knowledge  which  comes  to  an  officer  of  a  corporation 
through  hia  private  transactions,  and  beyond  the  range  of  his  official 
duties,  is  not  notice  to  the  corporation,  although  he  is  at  the  time  man- 
aging agent  of  the  corporation:  Kearney  Bank  v.  Froman,  129 Mo.  427; 
ante,  p.  427,  and  note. 

MORTGAGE— DEED  ABSOLUTE,  WHEN  CONSIDERED  AS.— 
A  conveyance  absolute  in  form  will  be  adjudged  to  be  a  mortgage,  when 
it  is  shown  by  evidence  clear,  certain,  unequivocal,  and  trustworthy 
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that  such  instrument  was  executed,  delivered,  accepted,  and  intended 
by  the  parties  to  secure  the  payment  of  a  debt:  Perot  v.  Cooper,  17  Col. 
80;  31  Am.  St.  Hep.  2o8,  and  note  with  the  cases  collected.  See,  also,  the 
case  of  Keithley  v.  Wood,  151  111.  566;  42  Am.  St.  Rep.  2  :5,  and  note 
MORTGAGES— ASSIGNMENT.— The  in.lorsem  nt  of  a  note  secured 
by  a  mortpagp  operates  as  an  equitable  assignment  of  the  mortgage: 
Connecticut  etc.  Ins.  Co.  v.  TalLot,  113  Ind.  373;  3  Am.  St.  Rep. 665; 
Pardee  v.  Lindley,  31  111.  174;  83  Am.  Dec,  219,  and  note;  Herring  v. 
Woodhull,  29  111.  92;  81  Am.  Dec.  296.  and  note.  The  mere  assignment 
of  the  mortgage  debt  carries  with  it  the  mortgage  as  an  incident  and 
may  be  enforced  by  the  assignee  in  his  own  name:  Lanier  v.  Mclntoeh, 
117  Mo.  508;  38  Am.  St.  Rep.  676,  and  note. 
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CX)NTEMPT  BY  NEWSPAPER  PUBLICATION.— Any  publi-) 
cation  relating  to  a  cause  pending  in  court,  tending  to  prejudice  the  pub- j 
lie  as  to  its  merits,  and  to  corrupt  or  embarrass  the  administration  of 
justice,  or  reflecting  on  the  tribunal  or  its  proceedings,  or  on  the  parties, 
jurors,  witnesses;  or  counsel,  may  be  punished  as  a  contempt. 

CONTEMPT.— NEWSPAPER  PUBLICATION  is  a  contempt  of 
court  only  when  it  has  reference  to  a  matter  then  pending  in  court,  and 
is  ol  a  character  tending  to  the  injury  of  pending  and  subsequent  proceed- 
ings upon  such  matter. 

(DONTEMPT  BY  NEW^SPAPER  PUBLICATION  — CONCLU- 
SIVENESS OF  ANSWER. — If  a  newspaper  publication  alleged  to  be  a 
contempt  of  court  is  indefinite  in  its  meaning  and  application,  and  not 
libelous  per  se,  and  only  becomes  so  and  made  to  apply  to  the  court  by 
the  use  of  innuendoes,  and  is  fairly  susceptible  of  an  innocent  meaning, 
BO  far  as  any  reflection  upon  the  court  is  concerned,  and  defendant  an- 
swers under  oath  that  he  used  it  in  a  sense  not  libelous,  and  declares 
that  he  intended  no  imput  ttion  upon  the  court,  either  impugning  the 
motives  or  integrity  of  the  ju'ige,  or  to  embarrass  the  administration  of 
juEtice,  his  answer  must  be  taken  as  conclusive. 

E.  W.  Simeral  and  E.  R.  Duffie,  for  the  plaintiff  in  error. 

A.  S.  Churchill,  attorney  general,  and  W.  S.  Summers,  deputj 
attorney  general,  for  the  state. 

T**  HARRISON,  J.  In  this  oase  the  plaintiff  in  error  was 
proceeded  against  for  contempt,  resulting  in  his  conviction  and 
sentence.  It  appears  that  there  were  two  trials  or  hearings,  a 
judgment  of  conviction  and  sentence  upon  the  first  being  set 
aside  upon  motion  of  plaintiff  in  error,  and  a  new  hearing 
awarded.  It  is  stated  that  the  affidavit  or  complaint — the  basis 
of  the  first  trial  or  hearing  of  the  proceedings — differed  from  the 
one  upon  which  there  was  a  final  hearing;  but  however  this  may 
be,  the  complaint  which  was  presented  here  as  containing  the 
charge  of  which  plaintiff  in  error  was  convicted  is  as  follows: 

"Comes  now  J.  L.  Kalcy,  county  attorney  in  and  for  the  county 
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of  Douglas  and  state  of  Nebraska,  and  in  the  name  of  the  state 
of  Nebraska  gives  the  court  to  understand  and  be  informed,  who, 
being  sworn,  on  his  oath  says  that  Washington  D.  Percival,  on  or 
about  the  ninth  day  of  March,  1894,  in  the  county  aforesaid, 
then  and  there  wrongfully,  unlawfully,  and  maliciously,  for  the 
purpose  and  with  the  intent  of  bringing  the  district  court  in  and 
for  the  county  of  Douglas  and  state  of  Nebraska,  and  then  and 
there  being  presided  over  by  Judge  C.  E.  Scott,  one  '''*^  of  the 
judges  of  said  district  court,  into  disrepute  and  ridicule,  and  to 
cause  the  people  to  have  a  contempt  for  said  court,  and  for  the 
purpose  of  causing  it  to  be  believed  that  said  court  was  corrupt 
and  influenced  by  corrupt  motives,  and  for  the  purpose  of  de- 
stroying the  integrity,  honor,  and  efficiency  of  said  court  in  the 
administration  of  public  justice,  and  for  the  purpose  of  vilifying 
and  traducing  said  court,  and  to  thwart  the  due  administra- 
tion of  justice  in  said  court,  and  with  the  intent  willfully  to 
obstruct  the  proceedings  and  hinder  the  due  administration  of 
justice  in  a  suit  then  and  there  and  therein  pending  before  said 
court,  to  wit,  the  cause  of  the  state  of  Nebraska  v.  T.  T. 
Jardine,  and  then  and  there  being  undisposed  of  in  said 
court,  then  and  there  wrote  and  published,  and  caused  to 
be  published,  in  the  Omaha  Evening  Bee,  being  a  daily 
newspaper  published  in  the  city  of  Omaha  on  said  ninth  day  of 
March,  1894,  and  of  general  and  extensive  circulation,  and  be- 
ing generally  read  in  said  city  of  Omaha  and  in  the  county  of 
Douglas  and  fourth  judicial  district  of  the  state  of  Nebraska, 
and  throughout  the  state  of  Nebraska,  in  which  said  court  pre- 
sided over  by  said  Judge  C.  R.  Scott,  then  and  there  being  the 
criminal  section  of  the  said  district  court,  and  was  and  is  one  of 
the  courts  of  said  judicial  district,  of  and  concerning  said  court 
the  following  false,  scandalous,  contemptuous,  and  defamatory 
matter,  that  is  to  say:  *  Justice  Without  Equality — Sentences 
Adjusted  to  Pit  the  Men — One  Party  to  a  Crime  Gets  a  Five 
Year  Sentence  in  the  Penitentiary,  While  Another  Gets  the  Ben- 
efit of  a  Pull.  Persons  who  were  around  the  criminal  section 
of  the  district  court  yesterday  afternoon  witnessed  a  striking 
illustration  of  what  it  is  to  be  possessed  of  a  pull.  The  same 
persons  were  also  given  an  illustration  of  how  easy  it  is  for  a  man 
to  keep  out  of  the  penitentiary,  if  the  pull  is  worked  for  all  it  is 
worth,'  intending  then  and  there  and  thereby  wrongfully,  unlaw- 
fully, and  contemptuously  to  cause  it  to  be  believed  '^'^  that 
said  court  presided  over  by  said  Judge  C.  E.  Scott  was  corrupt 
and  influenced  by  corrupt  motives." 
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After  some  preliminary  pleas  were  filed  on  behalf  of  plaintiff 
in  error,  and  heard  and  disposed  of  by  the  court,  and  an  affidavit 
in  the  nature  of  an  answer,  which  was  verified  positively,  was  filed 
for  the  party  charged,  in  which  he  denied  that  he  wrote,  or 
caused  to  be  written  or  published,  the  following  portion  of  the 
article  quoted  in  the  information,  viz:  "Justice  Without  Equal- 
ity— Sentences  Adjusted  to  Fit  the  Men — One  Party  to  a  Crime 
Gets  a  Five  Year  Sentence  in  the  Penitentiary,  While  Another 
Gets  the  Benefit  of  a  Pull,"  but  admitted  that  he  wrote  the  re- 
mainder of  the  article  set  forth  in  the  information,  which  was  as 
follows:  "Persons  who  were  around  the  criminal  section  of  the 
district  court  yesterday  afternoon  witnessed  a  striking  illustration 
of  what  it  is  to  be  possessed  of  a  pull.  The  same  persons  were 
also  given  an  illustration  of  how  easy  it  is  for  a  man  to  keep  out 
of  the  penitentiary,  if  the  pull  is  worked  for  all  it  is  worth,"  and 
it  does  not  appear,  and  is  not  shown,  that  plaintiff  in  error 
was  the  author  or  caused  to  be  published  any  more  of  the 
article  alleged  in  the  complaint  than  the  portion  the  authorship 
of  which  he  admitted  in  his  answer.  We  then  have  here  a  charge 
of  not  direct,  but  constructive,  contempt,  alleged  to  have  been 
committed  by  the  writing  and  publication  of  such  admitted  por- 
tion of  the  article.  It  is  contended  by  counsel  that  the  portion 
of  the  article  written  or  published,  or  cause  to  be  published,  by 
the  plaintiff  in  error,  did  not  constitute  a  contempt  of  court. 
In  section  669  of  the  Code  of  Civil  Procedure,  under  the  head  of 
"Contempt,"  it  is  provided:  "Every  court  of  record  shall  have 
power  to  punish  by  fine  and  imprisonment,  or  by  either,  as  for 
criminal  contempt,  persons  guilty  of  ....  4.  Any  willful  at- 
tempt to  obstruct  the  proceedings,  or  hinder  the  due  administm- 
tion  of  justice  in  any  suit,  proceedings,  or  process  pending  before 
the  courts."  "^^^  In  2  Bishop's  Criminal  Law,  259,  it  is  stated: 
"By  the  commonly  accepted  doctrine,  any  publication,  whether 
by  parties  or  strangers,  relating  to  e  cause  in  court,  tending  to 
prejudice  the  public  as  to  its  merits,  and  to  corrupt  or  embar- 
rass the  administration  of  justice,  or  reflecting  on  the  tribunal 
or  its  proceedings,  or  on  the  parties,  the  jurors,  the  witnesses,  or 
the  counsel,  may  be  visited  as  a  contempt."  It  has  also  been  said 
that  the  power  to  punish  for  contempt  "is  inherent  in  courts  of 
justice,  necessary  for  self-protection,  and  an  essential  auxiliary 
to  the  pure  administration  of  the  law":  People  v.  Wilson,  64  III. 
195;  16  Am.  Rep.  542.  These  are  general  niles,  and  we  will 
now  turn  to  some  which,  though  general,  are  morn  pppoifioally 
applicable  to  the  facts  and  circumstances  as  developed  in  the  case 
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at  bar.  The  general  rule  is,  that  to  constitute  any  publication 
a  contempt,  it  must  have  reference  to  a  matter  then  pending  in 
court,  and  be  of  a  character  tending  to  the  injury  of  pending 
proceedings  upon  it,  and  of  the  subsequent  proceeding:  Rapalje 
on  Contempt,  sec.  56;  2  Bishop's  Criminal  Law,  sec.  262;  Fish- 
back  V.  State,  131  Ind.  304;  State  v.  Sweetland,  3  S.  Dak.  503. 
The  plaintiff  in  error,  in  his  answer,  denied  that  he  used  the 
words  in  the  portion  of  the  article  written  by  him,  which  is  set 
forth  in  the  complaint,  with  intention  to  cast  upon  either  th& 
court  or  its  officers  any  imputation  or  charge  of  corruption  or 
lack  of  integrity,  and  with  intent  to  embarrass  or  impede  the 
administration  of  Justice.  "If  the  article  is  per  se  libelous,  mak- 
ing a  direct  charge  against  the  court  or  jury,  admitting  of  but 
one  fair  and  reasonable  construction,  and  requiring  no  innuendo 
to  apply  its  meaning  to  the  court,  then  it  would  be  trifling  with 
justice  to  say  that  the  publisher  could  admit  the  publication 
and  deny  that  he  intended  the  plain  and  unmistakable  meaning 
which  the  language  used  conveys;  but  when  the  language  used  in 
an  article  is  not  per  se  libelous,  and  only  becomes  so  and  made 
to  apply  to  the  court  by  the  '''*^  use  of  innuendoes,  and  if  fairly 
susceptible  of  an  innocent  meaning,  so  far  as  any  reflection  upon 
the  court  is  concerned,  and  defendant  answers,  under  oath, 
that  he  used  it  in  a  sense  not  libelous,  and  declares  he  intended 
no  imputation  upon  the  court,  either  impugning  the  motives  or 
integrity  of  the  judge  or  to  embarrass  the  administration  of  jus- 
tice, his  answer  must  be  taken  as  conclusive":  Cheadle  v.  State, 
110  Ind.  301;  59  Am.  Rep.  199;  Fishback  v.  State,  131  Ind.  30i. 
"We  think  the  above  rule  a  correct  one.  The  language  of  the  por- 
tion of  the  article  proved  ox  admitted  by  the  plaintiff  in  error 
to  be  his  production  (we  will  quote  it  again),  "Persons  who  were 
around  the  criminal  section  of  the  district  court  yesterday  after- 
noon witnessed  a  striking  illustration  of  what  it  is  to  be  possessed 
of  a  pull.  The  same  persons  were  also  given  an  illustration  of 
how  easy  it  is  for  a  man  to  keep  out  of  the  penitentiary,  if  the 
pull  is  worked  for  all  it  is  worth,"  cannot  be  said,  upon  its  face 
and  without  an  innuendo,  to  apply  or  refer  to  the  court  proper 
or  its  officers,  or  to  jurors  or  witnesses,  or  to  one  more  than 
another,  or  to  be  libelous  per  se,  or  that  it  clearly  charges,  as  is 
stated  in  the  complaint,  that  the  court  was  corrupt  and  influenced 
by  corrupt  motives,  or  to  so  charge  with  reference  to  any  partic- 
ular person  or  persons,  or  to  anyone  more  than  another.  _  It 
cannot  be  said,  upon  its  face,  to  refer  to  any  case  pending  at  the 
time  it  was  written  and  published,  or  to  any  designated  case. 
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In  its  terms,  it  deals  with  some  past  transaction  or  proceedings. 
The  phrase  "possessed  of  a  pull"  is,  to  speak  strictly,  without  an 
intelligible  meaning,  and  is,  in  any  event,  so  doubtful  and  un- 
certain that  it  cannot  be  applied  as  imputing  that  the  court  was 
corrupt  as  is  claimed  in  the  complaint,  \vith  any  greater  certainty 
than  it  may  be  said  to  refer  to  some  other  person  or  persons  or 
to  actions  or  motives  erroneous  and  improper,  but  not  corrupt. 
The  portion  of  the  article  admitted  and  proved  to  be  the  work  of 
plaintiff  in  error,  and  the  proof  made,  were  insuflBiCient  to  sup- 
port a  charge  '^'^'^  and  conviction  of  contempt  and  sentence 
therefor;  State  v.  Sweetland,  3  S.  Dak.  503.  We  desire  to  state 
tliat  we  are  only  herein  passing  upon  the  portion  of  the  article 
admitted  or  proved  in  the  present  case  to  have  been  penned  by 
the  plaintiff  in  error,  and  that  no  other  parts  of  the  article  with 
which  this  seems  to  have  been  connected  have  been  considered, 
nor  has  the  probable  effect  or  meaning  of  the  portion  herein 
involved  been  contemplated  when  read  in  connection  and  as  a 
part  of  the  whole  article. 

It  follows  from  the  views  herein  expressed  that  the  judgment 
of  tlie  district  court  must  be  reversed  and  plaintiff  in  error  dis- 
charged. 


Oontexnpta  of  Court  by  liibelous  New^spaper  PublioatlonB. 

The  principal  case  presents  a  frequently  recurring  question  of  very 
preat  importance,  one  to  which  the  attention  of  the  public  is  invited 
more  frequently  than  that  of  the  courts,  and  the  discussion  of  which, 
o8{>ecially  before  the  public,  is  too  often  characterized  by  ill-feeling. 
We  refer  to  attempts  to  fix  the  boundaries  beyond  which  the  public 
press  may  not  go  in  publications  respecting  judges  and  judicial  proceed- 
itigs,  and,  on  the  other  hand,  beyond  which  tiie  judges  and  court-;  may 
not  go  in  restraining  the  freedom  of  the  press,  and  in  punishing  it  for 
improper  interference  with  these  proceedings,  or  for  bringing  them 
into  unmerited  contempt.  This  topic,  however,  has  rectdved  such 
dift'ct  and  incidental  consideration  in  this  series  of  reports  that  it  will 
not  here  l>e  necespary  to  do  more  than  to  restate  the  conclusions  an- 
nounced in  the  previous  notes,  and  to  refer  to  decisions  made  since  tiiey 
were  written:  Note  to  Matter  of  Sturoc,  97  Am.  Dec.  629-6:^2,  on  the 
power  of  courts  to  punish  contempts  committed  by  newspaper  publi- 
cations: Note  to  State  v.  Galloway,  98  Am.  Dec.  418,  419,  on  the  power 
of  courts  to  prevent  the  publication  of  the  evidence  and  proceedin/s 
in  pending  cauHcs;  and  that  part  of  the  note  to  In  ro  riiilbroolr,  45 
Am.  St.  Rep.  83-8(i,  on  the  disbarment  of  attorneys  for  contempts  atid 
calumnies  of  courts  and  judges. 

The  principles  controlling  the  subject  hero  under  consideration  are 
comparatively  free  from  controversy,  but,  as  is  unnal  where  conflii:  ing 
interests  and  purposes  are  involved,  the  dilficulty  is  in  the  applicaliun 
of  substantially  conceded  principles  to  varieil  controverpies. 

That  the  a'lministration  of  iustice  should  be  ptire  and  impartial,  no 
one  will  have  the  temerity  to  deny;  and  it  is  equally  beyond  dispute, 
that,' to  be  pure,  it  must  I*  Icept  clear,  not  only  of  all  mere  monetary 
considerations,  l)ut.  further,  it  must  Iw  preserve<l  from  improper  influ- 
ences, whether  of  a  financial  chitractcr  or  not.  It  is  of  the  essence  of 
all  judicial  proceedings  that  no  one  shall  be  condemned  unheard;  that 
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every  one  shall  have  a  fair  and  full  opportunity  to  adduce  witnesses, 
both  to  prove  his  cause  or  defense,  and  to  meet  the  evidence  which  may 
be  offered  by  his  adversary ;  and  that  he  has  the  right  to  have  such 
cause  or  defense  submitted  to  the  tribunal  having  jurisdiction  over  it, 
upon  such  evidence  and  the  evidence  of  his  adversary,  supported  by 
the  arguments  of  their  respective  counsel;  and  that  no  person  shall, 
out  of  court,  seek  to  influence  the  decision  by  means  to  which  it  is  im- 
proper for  the  tribunal  to  which  it  has  been  or  is  to  be  submitted  to 
yield  in  pronouncing  judgment.  Further,  it  is  improper,  and  a  con- 
tempt of  court,  for  any  person  to  seek  to  pollute  the  administration  of 
justice  in  the  courts.  It  is  also  conceded  that  the  efficiency  of  the 
courts  and  the  stability  of  government,  at  least  among  a  free  people, 
are  dependent  upon  their  confidence  in  the  integrity  of  the  courts  and 
their  ability  and  willingness  to  deal  impartially  with  the  questions 
committed  to  their  consideration;  and  that  to  impute  to  the  courts,  or 
the  judges  presiding  over  them,  corrupt  motives  in  the  discharge  of 
their  judicial  functions,  in  cases  still  pending  before  them,  is  a  con- 
tempt of  court,  and  may  be  punished  as  such. 

While  there  is  still  controversy  upon  the  subject,  we  think  reason 
and  the  great  weight  of  authority  concur  in  affirming  that,  though  it 
may  be  competent  for  the  legislature  to  regulate  proceedings  in  cases 
where  contempts  are  alleged  to  have  been  committed,  it  cannot  thereby, 
nor  otherwise,  take  from  courts  of  general  jurisdiction  their  inherent 
power  to  command  the  respect  due  to  them  and  their  decisions;  and, 
therefore,  the  authority  to  punish  for  contempt  need  not  be  founded  on 
any  statute,  nor  is  it  subject  to  statutory  destruction.  In  other  words, 
when  the  constitution  of  the  state  creates  courts  of  general  jurisdiction, 
it  thereby  necessarily  invests  them  with  the  powers  requisite  for  its 
exercise,  included  within  which  is  the  power  to  compel  orderly  and 
respectful  proceedings  and  demeanor  on  the  part  of  all  persons  coining 
into  the  presence  of  the  court,  obedience  to  the  judgments  and  man- 
dates of  the  court,  and  the  refraining  from  all  acta  and  words  which 
may  tend  to  pollute  the  administration  of  justice,  or  which  may  dis- 
credit the  Qourts  and  judges  by  imputing  to  them  dishonorable  motives 
in  the  discharge  of  their  duties.  As  to  contempts  committed  in  the  pres- 
ence of  tiie  courts,  and  which  must  there  embarrass  their  proceedings, 
we  believe  there  is  at  present  no  contention  that  the  courts  have  not 
inherent  power  to  vindicate  themselves,  and  to  call  the  offender  to 
account  by  summary  proceedings  to  punish  him  for  contempt.  Other- 
wise, it  is  clear  that  the  obstruction  interposed  might  be  such  as  to 
preclude  the  possibility  of  proceeding  at  all  in  the  modes  necessary 
and  appropriate  to  judicial  tribunals.  As  to  contempts  not  committed 
in  the  presence  of  the  court,  and  which  are  sometimes  called  construc- 
tive contempts,  the  claim  has  been  mvide  that  there  is  no  inherent 
power  in  the  courts  to  consider  or  punish  them,  and  statutes  have 
sometimes  been  enacted  seeking  to  fetter  or  destroy  such  power.  There 
is  not,  in  our  judgment,  any  essential  difference  between  what  are  thus 
denominated  constructive  contempts  and  those  contempts  committed 
in  the  presence  of  the  court,  and  sometimes  called  direct  contempts,  in 
respect  to  the  inherent  power  of  the  courts  to  protect  themselves  and 
the  administration  of  justice  by  the  punishment  of  offenders;  and  the 
legislature  has  as  little  authority  to  destroy,  or  substantially  impair, 
the  power  in  oce  case  as  in  the  other :  State  v.  Morrill,  16  Ark.  388 ;  State 
V.  Frew,  24  W.  Va.  416;  49  Am.  Rep.  257;  In  re  Shortridge,  99  Cal.  526; 
37  Am.  St.  Rep.  78;  Cheadle  v.  State,  110  Ind.  301;  59  Am.  Rep.  199; 
Cooper  v.  People,  13  Col.  356;  State  v.  Judge,  45  La.  Ann.  1250;  40 
Am,  St.  Rep.  282;  In  re  Cheeseman,  49  N.  J.  L.  137;  60  Am.  Rep.  596; 
Middlebrook  v.  State,  43  Conn.  257;  21  Am.  Rep.  650;  Watson  v. 
Williams.  36  Miss.  331;  contra.  In  re  Robinson,  117  N.  C.  533;  In  re 
McKnight,  11  Mont.  126;  28  Am.  St.  Rep.  451. 

Contempts  of  the  class*  here  to  be  considered,  namely,  those  commit- 
ted by  newspapers  and  similar  publications,  are  constructive,  rather 
than  direct.     Persons  accused  of  committing  them  will  always  main- 
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tain  that  they  were  acting  withoat  malice,  in  the  interests  of  the  pub* 
lie,  exercising  the  freedom,  which  is  granted  the  press  in  this  country, 
to  comment  upon  public  affairs  and  public  officers;  that  the  judges 
are,  no  less  than  other  public  officials,  subject  to  public  criticism  ;  that 
what  has  been  done  is  not  in  any  proper  sense  a  contempt  of  court,  and, 
if  a  contempt  at  all,  is  of  the  class  styled  constructive,  which  the  courts 
have  not  inherent  power  to  punish;  and  that  if  there  be  any  remedy 
at  all,  it  must  be  by  a  private  action  or  a  criminal  prosecution  for  libel. 
There  is,  in  nearly  every  case,  much  reason  for  differenre  of  opinion 
whether  the  act  cum  plained  of  was  a  contempt  of  court,  or  a  legitimate 
exercise  of  the  right  of  the  freedom  of  speech  of  the  press,  but  if  it  be 
conceded  that  it  was  a  contempt  of  the  court,  then  we  think  the  le^isla* 
ture  cannot  substantially  impair  the  power  of  the  court  to  punish  it, 
and,  as  incident  to  the  exercise  of  that  power,  to  institute  a  summary 
inquiry  for  the  purpose  of  ascertaining  whether  a  contempt  has  l)een 
committed.  To  hold  otherwise  would  be  to  subject  the  courts  to  the 
newspapers,  and  to  permit  them  to  determine  by  what  ineanp,  outside 
of  the  courtroom,  they  might  proceed,  either  to  pollute  the  administra* 
tion  of  justice,  or  to  bring  it  into  unmerited  contempt. 

For  the  purposes  of  this  note,  we  shall  divide  alleged  contempts  of 
court  by  newspapers  and  similar  publications  into  two  classes:  1.  Those 
in  which  it  is  claimed  that  the  object  of  the  publication  was  to  aff«H;t 
the  decision  of  a  pending  cause;  and  2.  Those  which  have  for  their  ap- 
parent purpose  the  bringing  of  courts,  or  the  judges  and  otiier  officers 
constitutint!  an  essential  part  thereof,  into  discredit. 

As  to  cases  of  the  lirst  class,  there  is  no  doubt  of  the  rule  controlling 
them,  nor  is  there  much  ditliculty  in  its  application.  If  the  publica- 
tion was  intended  to  have,  or  must  necessarily  have,  the  effect  of  pre- 
venting litigants,  or  any  of  them,  from  having  a  fair  trial  of  their  cause 
upcju  its  merits  before  the  tribunal  having  jurisdiction  of  it,  then  the 
person  responsible  for  such  publication  has  been  guilty  of  a  contempt 
of  court.  This  be  prevents,  or  at  least  attempts  to  prevent,  when  he 
seeks  by  such  publication  to  bias  the  public  mind  upon  the  merits  of  a 
pending  cause  by  attempts  to  raise  prejudices  asainst  his  adversary  in 
the  minds  of  those  who  must  ultimately  determine  between  them,  and 
"for  this  purpose  represents  himself  as  a  persecuted  man,  and  asserts 
that  his  judges  are  influenced  by  passion  and  prejudice,"  for  he  thereby 
"willfully  seeks  to  corrupt  the  source,  and  to  dishonor  the  administra- 
tion, of  justice":  Respublica  v.  Oswald,  1  Dali.  31*.);  1  Am.  Dec.  24t); 
In  re  Cbeeseman,  49  N.  J.  L.  137;  HO  Am.  Rep.  5fl6;  Res^piibiica  v. 
Passmore,  3  Yeates,  441 ;  2  Am.  Dec.  388;  People  v.  Freer,  1  Caines,  518; 
People  V.  Wilson,  64  III.  195;  16  Am.  Rep.  528;  or  denounces  a  pending 
criminal  prosecution  "as  being  instituted  and  forwarded  by  litigious 
and  meddleB«>me  persons,  and  as  to  leading  to  the  squandering  of  hard- 
earned  wages  of  the  taxpayers  by  bii!ots  and  demagogues":  Matter 
of  Sturoc,  48  N.  H.  428;  97  Am.  Dec.  626;  or  during  the  trial  of  a  cause, 
and  after  witnesses  for  the  plaintiff  had  been  examined,  publishes  an 
account  of  the  procee<lings,  with  a  criticism  upon  the  witnesses,  such 
as,  being  read  by  the  jurors,  would  have  biased  them  in  their  decision: 
State  V.  Judge  etc.  of  Court,  45  La.  Ann.  1250:  40  Am.  St.  Rep.  282; 
or  publishes  anything  in  reference  to  the  parties  to,  or  subject  matter 
ot,  a  |>«nding  litigation,  which  tends  to  excite  a  prejudice  against  them 
or  it:  Tirhborne  v.  Tichborne,  39  L.  J.  Ch.  398;  22  L.  T.  65;  18  Week. 
R«p.  621;  or,  during  the  pendency  of  an  election  contest,  publiHhes  a 
fiories  of  articles  calculated  to  interfere  with  the  due  course  of  justice, 
by  prejudicing  the  public  mind  against  the  contestant,  or  preventing 
witnesses  from  affording  him  their  evidence:  In  re  Macartney  v.  Corry, 
7  I.  R.  0.  L.  242;  or,  after  an  in<iictment  has  been  found  and  a  day 
fixed  for  the  trial,  addresses  public  meetings,  and  there  alleges  that 
the  accused  in  innocent,  that  there  is  a  conspiracy  agninst  him,  and  that 
he  cannot  have  a  fair  trial:  Regina  v.  Castro,  L.  R.  9  Q.  R.  219;  28 
L.  T.  222;  12  Cox  C.  C.  371;  or  publishes,  respectiny  affidavits  which 
have  been  filed,  but  not  yet  used  in  a  cause,  an  article  attributing  false- 
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hoods  to  the  persons  who  made  them:  Felkin  v.  Herbert,  10  Jur., 
N.S.,  62j  9  L.  T.  635;  12  Week.  Rep.  332;  or  publishes  a  statement  re- 
specting the  merits  of  a  cause,  tending  to  discredit  one  of  the  parties, 
and  offering  a  reward  for  the  production  of  evidence,  though  as  to  the 
offer  of  such  reward,  the  more  recent  decisions  incline  not  to  regard  it 
as  an  attempt  to  suborn  witness,  unless  it  appears  to  be  made  in  bad 
faith:  Pool  v.  Sacheverel,  1  P.  Wms.  675;  Butler  v.  Butler,  L.  R.  13 
P.  D.  73;  Brodribb  v.  Brodribb,  L.  R.  11  P.  D.  66;  Daw  v.  Eley,  L.  R. 
7  Eq.  49;  or  by  attacking  in  print  a  party  and  his  witnesses  as  having 
been  guilty  of  perjury:  Littler  v.  Thompson,  2  Beav.  129;  and,  gen- 
erally, every  publication,  of  whatsoever  nature,  the  object  of  which  is 
to  create  a  prejudice  against  a  litigant,  and  thereby  embarrass  him  in 
the  prosecution  of  his  cause  or  defense  by  generating,  in  the  mind  of  the 
court  or  jury  by  which  it  must  be  determined,  such  a  bias  against  him 
or  it  that  he  probably  cannot  have  a  fair  trial:  Daw  v.  Eley.  L.  R.  7 
Eq.  49;  Tich borne  v.  Mostyn,  L.  R.  7  Eq.  55,  note;  In  re  Cheltenham 
etc.  Co.,  L.  R.  8  Eq.  580;  In  re  Crown  Bank,  44  Ch.  Div.  649.  A 
publication  need  not,  to  constitute  an  interference  with  justice,  and 
therefore  a  contempt  of  court,  be  addressed  to  a  court  or  judge. 
It  may  refer  to  any  person  who,  for  tbe  time  being,  is  an  essen- 
tial part  of  the  court,  or  who  is  otherwise  so  situated  that  tbe 
influences  brought  to  bear  upon  him  by  the  objectionable  publica- 
tion, if  effective,  would  have  amounted  to  an  interference  with,  or  a 
pollution  of,  the  course  of  justice.  Thus,  the  grand  jury  is  an  essenti?»l 
part  of  the  court  in  matters  of  criminal  prosecution ;  and  the  writing 
to  them  of  a  letter  reflecting,  by  severe  and  opprobrious  language,  upon 
the  conduct  ard  integrity  of  the  jurors  in  connection  with  charges  which 
were  the  subject  of  investigation  before  them,  and  stating  that  if  they 
found  an  indictment  thereon,  the  community  would  conclude  that  they 
had  been  bribed  to  do  so,  is  punishable  as  a  contempt  of  court.  In  so 
deciding,  the  supreme  court  of  California  said:  "The  letter  was  neither 
written  nor  sent  for  the  purpose  of  informing  the  grand  jury  of  evidence 
which  would  explain  away  tne  charges  under  investigation  against  the 
petitioner's  client.  It  was  aimless  for  any  purpose,  except  to  exasper- 
ate the  jurors  by  the  aspersions  upon  their  official  conduct  which  it  con- 
tained, or  to  deter  them  from  performing  their  duties  by  the  threats  of 
a  public  clamor  which  it  expressed,  or  to  create  a  distrust  and  want  of 
confidence  in  any  action  which  might  be  taken  as  the  result  of  their  in- 
vestigation, and  thus  to  embarrass  the  court  itself  in  the  administration 
of  justice.  That  such  a  communication  to  a  jury  sitting  in,  or  in  con- 
nection with,  a  court,  of  which  it  is  a  component  part,  and  while  en- 
gaged in  the  exercise  of  its  functions,  is  a  punishable  contempt  of  court 
does  not  admit  of  doubt.  'Any  publication,  whether  by  parties  or 
strangers,  which  concerns  a  case  pending  in  court,  and  has  a  tendency 
to  prejudice  the  public  concerning  the  merits,  or  which  reflects  on  the 
tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors,  the  witnesses, 
or  the  counsel,  may  be  visited  as  a  contempt':  Bishop's  Criminal  Law, 
sec.  216.  It  would  be  strange  if,  under  a  government  of  law,  it  were 
otherwise":  In  re  Tyler,  64  Cal.  434. 

With  respect  to  the  second  class  of  publications,  namely,  those  which 
expose  courts  and  judicial  officers  to  contempt  without  attempting  to 
pollute  or  otherwise  affect  the  administration  of  justice,  it  is  difl^cult 
to  formulate  a  rule  necessarily  supported  by  the  decisions  of  the  courts, 
for  the  reason  that,  in  nearly  every  instance  in  which  publications  pun- 
ished as  contempts  of  court  have  had,  as  their  chief  or  only  object,  the 
exposing  of  a  judge  or  court  to  unmerited  calumny  in  respect  to  his  or 
its  judicial  action,  it  has  been  possible  to  assert  that  they  might  have 
affected,  and  might  have  been  intended  to  affect,  a  case  still  pending. 
There  are,  indeed,  many  decisions  in  which  such  publications  have  been 
adjudged  to  be  contempts,  though,  so  far  as  we  can  see,  they  could  not 
have  influenced,  nor  have  been  intended  to  influence  the  decision  of  a 
cause,  but  rather  to  give  expression  to  personal  ill-will,  and  to  deprive 
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jadges  and  coarts  of  the  public  confidence  and  respect  j  but  in  every, 
or  nearly  every,  instance,  attention  has,  nevertheless,  been  called  to 
the  fact  that  the  matter  complained  of  was  published  during  the  prog- 
ress of  a  cause,  pending  the  decision  of  which,  or  of  some  matter 
arising  therein,  the  adverse  comments  have  bo.^n  made,  though,  in 
some  of  them,  the  particular  matter  so  commented  upon  bad  been 
finally  decided,  so  that  such  comments  could  not  possibly  be  construed 
as  attempts,  either  to  infiuence  the  criticised  decision,  or  to  cause  it  to 
be  reconsidered. 

In  several  states  statutes  have  been  enacted  declaring  it  to  be  a  con- 
tempt of  court  to  pulilish  a  false  or  grossly  inaccurate  report  of  its  pro- 
ceedings. In  a  state  having  such  a  statute,  a  newspapt'r,  commenting 
upon  the  appointment,  by  a  jud^e  named  Clute,  of  certain  lawyers  to 
defend  persons  accused  of  violating  election  laws,  these  lawyers  having 
before  then  been  prominent  in  prosecuting  violations  of  that  class, 
stated  that  the  judge  was  aware  of  that  fact,  and  that,  "in  the  light  of 
these  facts,  the  low-down  character  of  the  ju<licial  trick  to  which  Jacob 
H.  Clute  descended  may  be  realised.  He  availed  himself  of  his  power 
as  a  county  judjie  to  place  these  two  worthy  lawyers,  who  have  fought 
to  prevent  8uffra,'e  stealing  in  Albany,  in  the  dilemma  of  defending 
election  criminals,  or  else  subjecting  themselves  to  a  fine  of  five  hun- 
dred dollars,  and  imprisonment  for  thirty  days  for  contempt  of  court." 
The  article  also  further  denounced  the  judge  in  unmeasured  terms,  and 
alluded  to  his  judicial  acts  in  other  cases.  The  court  of  appeals,  in  de- 
termining that  the  publication  constituted  a  contempt,  under  the  stat- 
ute of  tne  state,  said:  "The  comments  in  the  article  puhlished, 
reflecting  upon  the  conduct  and  cliaracter  of  the  presiding  ju'lge,  were 
of  a  most  extraordinary  nature.  It  is  to  be  regretted  that  the  editors 
and  publishers  of  an  intluential  journal  should  so  far  violate  their  priv- 
ilege and  misconceive  their  iluty  to  the  public.  The  publication  of  the 
articles  was  exceedingly  harmful.  They  tended  to  bring  into  disrepute 
the  administration  of  the  law,  and  to  destroy  the  confidence  of  the 
public  in,  and  its  respect  for,  the  proceedings  of  our  courts.  If  the  judge 
13  guilty  of  thechargos.  complaint  should  be  made  to  the  proi)erotficora, 
and  proceedings  instituteti  lor  his  removal.  If  he  is  not  guilty,  the 
dignity  of  the  court  should  be  preserved  by  the  prompt  punishment  of 
the  offenders":  I'eople  v.  Court  of  Sessions,  147  N.  Y.  2;>0. 

In  West  Virginia,  a  newspaper  publication  charged  threeof  the  judtres 
of  the  supreme  court  with  having  attended  a  political  caucus,  and  there 
advised  certain  action  to  be  taken,  anil  having  promised  that  when 
acting  as  judges  of  that  court  they  would  sustain  such  action,  and  that, 
in  compliance  with  such  p'edge,  they  were  about  to  decide  a  cause 
before  them,  not  a.cording  to  their  convictions,  hut  beoausn  of  such 
pledge  and  as  convenience  and  po'itical  desires  might  dictate.  In  de- 
terminiuijto  punish  this  publication  as  a  contempt,  the  court  said:  "Is 
the  publication  complained  of  here  a  contempt  to  this  court?  It  seems 
to  us  that  the  iKKjks  do  not  furnifih  a  clearer  case  of  contempt.  It  is  a 
contempt,  Iwcause  it  charges  three  of  the  juiiges  of  this  court,  acting  in 
their  judicial  capacity,  with  an  offense,  which,  if  true,  is  just  ground 
of  impi'achment — with  an  offense  calculated  to  <legrade  the  court  and 
destroy  all  confidence  of  the  peopl«  therein.  If  to  charge  three  of  the 
judges  of  this  court  with  having  attended  a  political  caucus  and  advised 
a  certain  action  by  the  same,  couj»le<l  with  the  promise,  that  as  a  court, 
they  would  sustain  the  action  of  the  c  lucus,  and  then,  in  pursuance  of 
that  pledge,  made  more  than  a  year  ago.  the  same  judges,  as  a  court, 
wereab<jut  to  decide  the  case  then  fwfore  them  as  the  caucus  <iepire<l,  is 
not  a  contempt  of  the  court,  then  it  seems  to  us  that  nothing  would 
constitute  a  contempt.  If  to  charge  a  court  or  a  majority  of  its  mem- 
bers with  having  prostituted  their  high  and  sacred  trust  to  base  political 
purposes  is  not  a  contempt,  then  we  may  truly  say  that  such  a  thing 
does  not  exist.  The  articio  on  its  face  shows,  moreover,  that  it  was 
intended  to  iofluence  the  decision  of  the  court  in  the  cause,  to  which 
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reference  is  therein  made,  and  which  was  then  pending,  or  to  prevent 
the  court  from  deciding  it  at  the  present  term":  State  v.  Frew,  24 
W.  Va.  416;  49  Am.  Eep.  257. 

A  writ  of  habeas  corpus  having  been  issued  by  the  supreme  court  of 
a  state,  alleging  that  the  bail  required  by  the  examining  magistrate  of 
a  person  in  jail  on  a  charge  of  murder  was  excessive,  that  court,  upon 
testimony  produced  at  the  return  of  the  writ,  ordered  the  prisoner  to 
be  admitted  to  bail  in  the  sum  of  five  thousand  dollars.  About  a  month 
afterward,  and  while  the  court  was  still  in  session,  a  newspaper  printed 
an  article  reflecting  upon  its  action  in  thus  granting  bail,  and  indicat- 
ing that  it  was  attributable  to  extraneous  influences,  probably  bribery. 
When  the  attention  of  the  court  was  called  to  the  matter,  it  made  an 
order  directing  that  the  publisher  be  summoned  to  appear  to  show  cause 
why  proceedings  should  not  be  had  against  him  as  for  a  criminal  con- 
tempt. In  response  to  this  summons,  he  assailed  the  jurisdiction  of 
the  court,  and  contended  that  the  publication  was  not  embraced  within 
the  statute  regulating  the  punishment  of  contempts.  It  was  conceded 
that  the  publication  complained  of  did  not  fall  within  any  of  the  pro- 
visions of  the  state  statute  designating  contempts  of  court,  but  the 
court  held  that  the  power  to  punish  was  inherent,  and  therefore  not 
subject  to  legislative  destruction.  It  was  also  claimed  "that  the  pub- 
lication of  a  libel  upon  the  official  action  of  a  court,  being  an  outdoor 
affair,  was  not,  by  the  common  law,  the  subject  of  contempt;  and,  if  it 
were,  it  was  only  so  where  the  publication  was  made  in  reference  to  a 
cause  pending  in  court;  and  that  inasmuch  as  the  publication  in  ques- 
tion was  made  after  the  case  had  been  determined  by  the  court,  and 
was  therefore  not  pending,  it  does  not  fall  witliin  the  definition  of  com- 
mon-law contempts."  The  court,  in  determining  that  a  punishable 
offense  had  been  committed,  declared,  in  effect,  that  ihe  power  to  punish 
for  contempt  extended  to  insults  offered,  and  indignities  suffered,  by 
judges  in  consequence  of  their  judicial  acts.  After  referring  to  several 
English  and  some  American  cases,  the  court  further  said:  "  The  cases 
above  cited  (and  many  more  might  be  cited,  if  deemed  at  all  necessary) 
abundantly  show  that,  by  the  common  law,  courts  possessed  the  power 
to  punish  as  for  contempt  libelous  publications,  of  the  character  of  the 
one  under  consideration,  upon  their  proceedings,  pending  or  past,  upon 
the  ground  that  they  tended  to  degrade  tribunals,  destroy  that  public 
confidence  and  respect  for  their  judgments  and  decrees  so  essential  to 
the  good  order  and  well-being  of  society,  and  must  effectually  obstruct 
the  free  course  of  justice."  In  response  to  the  suggestion  that,  by  the 
bill  of  rights  contained  in  the  state  constitution,  the  press  had  been 
made  free,  and  at  liberty  to  comment  upon  public  affairs,  the  court  an- 
swered : 

"Any  citizen  has  the  right  to  publish  the  proceedings  and  decisions 
of  this  court,  and,  if  he  deem  it  necessar}'  for  the  public  good,  to  com- 
ment upon  them  freely,  discuss  their  correctness,  the  fitness  or  unfit- 
ness of  the  judges  for  their  stations,  and  the  fidelity  with  which  they 
perform  the  important  public  trusts  reposed  in  them,  but  he  has 
no  right  to  attempt,  by  defamatory  publications,  to  degrade  the 
tribunal,  destroy  public  confidence  in  it,  and  dispose  the  commun- 
ity to  disregard  and  set  at  naught  its  orders,  judgments,  and  de- 
crees. Such  publications  are  an  abuse  of  the  liberty  of  the  press, 
and  tend  to  sap  the  very  foundation  of  good  order  and  well-being 
in  society,  by  obstructing  the  course  of  justice.  If  a  judge  is  really 
corrupt,  and  unworthy  of  the  station  which  he  holds,  the  consti- 
tution has  provided  an  ample  remedy  by  impeachment  or  address, 
where  he  can  meet  his  accuser  face  to  face,  and  his  conduct  may  undergo 
a  full  investig:ation.  The  liberty  of  the  press  is  one  thing,  and  licen- 
tious scandal  is  another.  The  constitution  guarantees  to  every  man  the 
right  to  acquire  and  hold  property,  by  all  lawful  means,  but  furnishes 
no  justification  to  a  man  to  rob  his  neighbor  of  his  lands  or  t^oods. 
....  If  an  ignorant  or  impolite  man  stalks  into  a  courthouse  with  hia 
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hat  on,  or  maKes  a  noiae  about  the  door,  or  disobeys  process,  all  agree 
that  he  may  be  punished  for  contempt;  but  if  a  man  has  an  important 
cast)  pending  in  court,  and,  willing  to  resort  to  desperate  nieHsures  to 
succeed,  publishes  on  the  eve  of  the  trial  a  libel,  alleging  that  the  judge 
has  been  bril>ed  to  charge  the  jury  against  him,  and  that  all  witnesses 
who  are  to  appear  on  behalf  of  the  opposing  party  have  been  corrupted, 
and  are  unworthy  of  credit,  it  is  no  contempt,  and  the  judge  mui^t  labor 
under  the  embarrassment  of  sitting  in  the  case,  under  such  circum- 
stances, with  bis  mouth  closed  1  Or  if  a  judgment  is  rendered  against 
a  man,  as  soon  as  the  judge  leaves  the  bench,  he  is  met  at  the  dour,  in- 
sulted or  assaulted  by  the  party,  in  consequence  of  his  decision,  and  then 
a  publication  is  made  in  a  newspaper  charging  him  with  corruption  in 
rendering  the  judgment,  and  calling  upon  the  community  to  disregard 
and  resist  its  execution,  and  yet  this  is  no  contempt!  These  cases  are 
put  by  way  of  illustration;  they  may  be  extreme,  and  vet  thiy  may 
occur;  and  when  we  are  calle  I  upon  to  declare,  in  effect,  that  the  courts 
have  no  power  to  punish  any  act  as  a  contem  pt  which  is  not  enumerated 
in  the  statute,  as  we  now  are  by  defendant's  plea,  it  is  we'.l  to  antici- 
pate the  results  that  may  flow  from  such  a  decision":  iState  v.  Morrill, 
16  Ark.  388. 

A  person  who  had  been  indicted  and  tried  on  a  criminal  charce,  the 
jury  having  disagreed,  publislied  in  his  newspaper  an  article  intended 
to  cast  discredit  upon  the  grand  jury  that  indicted  him,  upon  the  sheriff 
who  summoned  the  jury,  and  upon  the  judge  who  presided  at  his  trial, 
and  who,  in  the  regular  discharge  of  his  otticial  duties,  would  preside 
when  the  cause  should  be  again  tried.  The  publisher,  having  been  ad- 
ju<lged  by  the  court  to  be  guilty  of  contempt,  prosecuti3d  an  appeal,  in- 
sisting that  although  his  offense  would  be  reizarded  as  a  contempt  in 
England,  yet  the  English  views  upon  the  subject  had  their  origin  sub- 
sequent to  the  American  Revolution,  and,  tlierefore,  were  not  to  be 
considered  as  indicating  the  common  law  of  this  country.  His  position 
in  this  respect  was,  however,  shown  to  be  false  by  a  reference  to  many 
decisions  in  the  mother  country.  Ho  next  contended,  that,  though  the 
power  to  punish  his  contempt  might  have  existed  and  been  recognized 
in  England,  yet  such  power  did  not  pass  to  the  courts  of  New  Jersey. 
To  this  the  court  answered  :  "Thai  so  Jar  as  our  courts  are  mo  ieled  after 
P^nglish  courts  of  common  law,  a  presurrption  arises  that  tliey  possess 
all  the  powers  which  their  prototype  la^ifiilly  exorcised,  rtndth»i  ()urden 
of  establishing  tne  contrary  rests  upjn  him  who  asserts  it."  This  bur- 
den was  endeavored  to  be  assumed  by  the  counsel  maintaining  that  the 
power  to  punish  for  contempt,  as  claimed  in  the  case,  "is  contrary  to 
the  spirit  of  our  institutions."  The  court  answered:  "The  reason  for 
deeming  it  contrary  to  the  spirit  of  our  institutions  that  our  courts 
shall  have  the  same  power  as  their  predecessors  to  defend  themselves 
against  abusive  words,  is  not  apparent.  Only  two  argumrnts  for  with- 
drawing from  them  this  authority  can  be  iniai.'ined,  one  that  abusive 
words  have  ceased  to  be  regarded  as  a  means  of  injury;  the  other,  that 
such  power  could  no  longer  be  safely  intrusted  to  the  courts.  But 
neither  argument  is  well  founded;  for,  by  adopting  the  common  law 
touching  slander  and  libel,  our  forefatliers  unequivocally  asserted  their 
opinion  that  injury  would  still  flow  from  unbridled  tongues  and  pens, 
and,  by  conce<ling  to  the  courts  the  power  of  punishing  contempts  gen- 
erally, they  rocognize'l  the  trustworthiness  of  the  jiidiciaryin  vindicat- 
ing, by  summary  process,  their  own  authority  and  dignity  Why, 
then,  should  this  single  B|>ecie8  of  injury  be  taken  from  the  category  in 
which  it  has  always  stood  ?  The  imi>ortance  of  the  'liberty  of  the 
press' is  urged  upon  us.  We  do  not  underestimate  it;  but,  after  all, 
the  liberty  of  the  press  is  only  the  lilH*rty  which  every  man  ban  to  utter 
Ills  sentiments,  and  can  be  enjoyed  only  in  subjection  to  that  precept 
\Hilh  of  law  and  morals,  Sic  utero  tuo,  ut  alienum  non  Inedas.  In  a  gov- 
ernment where  order  is  secured,  not  so  much  by  force  as  by  the  rt>si>pct 
which  citizens  entertain  for  the  law  ami  those  charged  with  its  a  Iniiu- 
istration,  nothing  which  tends  to  preserve  that  respect  from  forfeiture, 
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on  the  one  hand,  and  detraction,  on  the  other,  can  be  hostile  to  the  com- 
monwealth": In  reOheeseman,  49  N.  J.  L.  137;  60  Am.  Rep.  596.  See, 
also,  In  re  Hawke,  28  N.  B.  391;  In  re  Baird,  27  N.  B.  99. 

A  publication  having  been  signed  by  a  large  number  of  the  members 
of  the  bar,  stating  that  they  had  witnessed  public  demonstration  of 
political  partisanship  on  the  part  of  the  judges  of  the  supreme  court 
with  regret,  and  alarm  for  the  protection  of  the  future  administration 
of  the  laws  of  the  land,  and  that  they  had  seen  the  judges  of  that  court 
depart  from  that  becoming  propriety  so  indispensable  to  secure  the  re- 
spect of  the  people,  and,  turning  aside  the  ermine,  rush  into  the  mad 
contest  of  politics,  under  the  excitement  of  drums  and  flags,  such  pub- 
lication was  by  the  court  declared  to  be  a  contempt,  but  a  rule  to  punish 
it  was  discharged,  upon  a  disavowal  by  the  offenders  of  any  intention 
to  commit  a  contempt  of  court:  Matter  of  Moore,  63  N.  C.  397. 

In  Colorado,  certain  proceedings  upon  habeas  corpus  on  behalf  of  John 
Wyatt  were  made  the  subject  of  newspaper  comment.  The  petition  upon 
which  the  writ  issued  was  spoken  of  as  a  "gauzy  fiction,"  the  judge  who 
issued  it  was  referred  to  as  a  "tool,"  and  "charged  with  stepping  out- 
side of  legal  precedents"  to  keep  "precious  Johnny  out  of  jail  for  two 
or  three  days."  In  various  articles,  the  prooeedinga  were  referred  to 
as  a  "judicial  outrage,"  and  the  judge  threatened  with  political  pun- 
ishment, the  language  used  upon  this  subject  being :  "Judge  Thomas  B. 
Stuart,  of  the  judicial  court,  dug  his  official  grave  both  wide  and  deep, 
when  he  issued  a  writ  of  habeas  corpus  on  Thursday  night  for  the 
liberation  of  Deputy  Secretary  oi  State  Wyatt  from  the  jail  of  Arrapahoe 
county.  Nor  can  he  hope  to  escape  the  suspicion  that  the  supposed 
political  pull  of  the  gang,  of  which  Deputy  Wyatt  is  such  a  prominent 
member,  had  some  weight  in  procuring  this  writ."  The  newspaper,  by 
this  publication,  also  demanded  that  another  judge  "  take  summary 
action  to  the  fullest  extent  of  his  jurisdiction  to  send  Mr.  Wyatt  back 
to  jail."  The  newspaper,  apparently  in  response  to  a  suggestion  that  it 
might  be  guilty  of  contempt,  stated  in  another  article :  "  If  the  Repub- 
lican was  guilty  of  contempt  yesterday  morning,  it  is  still  more  in  con- 
tempt this  morning,  for  we  not  only  do  not.take  back  a  word  we  have 
already  said  in  this  matter,  but  we  repeat  it  with  emphasis.  Judge 
Stuart  committed  a  gross  outrage  when  he  let  Wyatt  out  on  bail,  and 
he  had  neither  authoriiy  nor  excuse  of  a  credible  kind  for  interfering 
in  the  case  at  all."  A  cartoon  was  also  published.  The  judgment  in 
this  case,  while  it  punished  a  publication  which  related  to  a  past  action 
of  a  court  or  judge,  was  grounded,  partially  at  least,  upon  the  fact  that 
the  case  was  still  pending;  that  the  publications  themselves  tanded  to 
"prejudice  the  public  as  to  the  merits  of  a  cause  then  pending  and  un- 
disposed of ;  to  degrade  the  court  and  judge  before  whom  the  same 
was  pending;  and  to  impede,  embarrass,  and  defeat  the  administration 
of  justice  in  reference  thereto." 

"In  these  articles  the  petitioner  Wyatt  is  charged  with  perjury;  grave 
reflections  are  cast  upon  the  court,  and  upon  the  judge  thereof;  and 
the  whole  tendency  of  the  language  used  was  to  inflame  the  popular 
mind  against  both  the  petitioner  and  the  judge,  for  the  evident  purpose 
of  coercing  the  latter  in  sending  the  former  back  to  jail."  The  court 
further  said:  "  Parties  have  a  constitutional  right  to  have  their  causes 
tried  fairly  in  court  by  an  impartial  tribunal,  uninfluenced  by  news- 
paper dictation  or  popular  clamor.  What  would  become  of  this  ri^ht 
if  the  press  may  use  language  in  reference  to  a  pending  cause  calculated 
to  intimidate,  or  unduly  influence  and  control,  judicial  action?  Days, 
and  sometimes  weeks,  are  spent  in  the  endeavor  to  secure  an  impartial 
jury  for  the  trial  of  a  case;  and,  when  selected,  it  is  incumbent  upon 
the  court  to  exercise  the  utmost  care  in  excluding  evidence  of  matters 
foreign  to  the  issues  involved  ;  so  that  the  minds  of  the  jurors  may  not, 

f)erchance,  be  unduly  biased  or  prejudiced  in  referpnce  either  to  the 
itigants  or  to  the  matters  upon  trial.  But  if  an  editor  or  litigant,  or 
those  in  sympathy  with  him,  should  be  permitted,  through  the  medium 
of  the  press,  by  promises  or  threats,  invective,  sarcasm,  or  denuncia- 
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tion,  to  influence  the  result  of  the  trial,  all  the  care  taken  in  the  selec- 
tion of  the  jury,  as  well  aa  tlie  precautions  taken  to  confine  their 
aitentioD  at  tho  trial  sulely  to  the  issues  involved,  will  have  L>een  ex- 
pended in  vain.  We  could  not  for  a  moment  sanction  any  contraction 
of  the  freedom  of  the  press.  Universal  experience  has  shown  that  such 
freedom  is  necessary  to  tlie  perpetuation  of  our  system  of  government 
in  its  integrity;  but  this  freedom  does  not  license  unrestrained  scandal. 
By  a  subsequent  clause  of  the  same  sentence  of  our  state  constitution  in 
wiiich  the  liberty  is  guaranteed,  tlie  responsibility  for  its  abuse  is  dxed. 
With  us  the  judiciary  is  elective,  and  every  citizen  may  fully  and  freely 
diflcusa  the  fitness  or  unfitness  of  all  candidates  for  the  position  to  which 
they  aspire;  criticise  freely  all  decisions  rendered,  and,  by  legitimate 
argument,  establish  their  soundness  or  unsoundness;  comment  on  the 
tidi'lity  or  infiilolity  with  whinh  judicial  officers  discharge  their  duties; 
but  the  right  to  attempt,  by  wanton  defamation,  to  prejudice  the  rights 
of  litigants  in  a  pending  cause,  degrade  the  tribunal,  and  impede,  em- 
barrass, or  corrupt  that  due  administration  of  justice  wbichis  essentiiil 
to  Tf)od  government,  cannot  be  sanctioned":  Cooper  v.  People,  13  Col. 
o  7. 

ill  Iowa,  in  several  cases,  the  position  has  been  distinctly  taken  that 
any  publication  respecting  the  decision  of  a  cause,  or  the  conduct  of 
the  judge  in  thedischargeof  hisoliicial  dutiea,  no  matter  of  how  libelous 
a  charaiUer,  cannot  constitute  a  contempt  of  court,  although  the  cases 
respecting  which  the  adverse  comment  was  made  were  still  pending 
upon  appeal:  Dunham  v.  State,  6  Iowa,  245;  State  v.  Anderson,  40 
Iowa,  207,  So,  in  Indiana,  the  rule  upon  the  subject  is  thus  stated: 
"It  follows,  therefore,  that  comments,  however  stringent,  which  have 
relation  to  proceedings  which  are  past  and  ended  are  not  in  contempt 
of  thu  auiburity  of  the  court  to  which  reference  is  made.  Such  com- 
ments may  constitute  a  libel  up  )n  the  judge  or  some  other  officer  of  the 
court,  but  cannot  be  treated  as  a  contempt  of  its  authority":  Cheadle 
V.  State,  no  Ind.  301;  59  Am.  Kep.  199. 

In  Illinois,  persona  were  proceeded  against  as  for  a  contempt  of  court 
in  publishing  certain  articles  censuring  the  action  of  the  grand  jury, 
and  questi(jning  its  integrity  as  a  body,  but  it  was  not  claimed  that, 
when  t  .I'se  publications  wore  made,  the  charges  were  still  pending 
l>efore  the  grand  jury  for  its  action,  and  therefore  the  question  was 
presented,  whether,  considering  the  gran<l  jury  as  a  part  of  the  court, 
an  attack  upon  its  action,  or  that  of  any  of  its  mem  hers,  could  be  pun- 
ished as  a  contempt  of  court,  when  such  attack  could  not  have  been  for 
the  purpose  of  embarrassing  or  otherwise  influencing  its  action.  The 
court  held  that  the  constitutional  guaranty  in  favor  of  freedom  of 
8i>ef>ch  and  of  the  i)resH  was  applicable  to  the  proceeding  Injfore  it,  and 
de.^lared  that  it  is  not  admissible  "that  a  publication,  however  lil)eIou8, 
not  directly  calculated  to  hinder,  obstruct,  or  dtlay  courts  in  the  exer- 
cise of  their  proper  functions,  shall  be  treated  and  punished  summarily 
as  a  contempt  of  court":  Storev  v.  People,  79  III.  45;  22  .^ni.  iJep.  158. 

A  case  which  may,  perhaps,  be  concede<l  to  sustain  punivhini-nt  for 
contempt  in  making  libelous  comments  n(Kin  past  transactions,  though 
it  did  not  involve  any  newspaper  or  other  publication,  i?  In  re  Pryor, 
18  Kan.  73;  28  Am.  Kep.  747.  In  that  caso,  it  was  phown  that  a  firm 
of  attorneys,  on  receiving  information  that  the  judge  had  overruled 
their  motion  to  dissolve  certain  injunctions,  wrote  him  a  letter  stating 
they  hiirdly  believed  that  the  information  was  true,  "  for  it  is  directly 
contrary  toevery  principle  of  law  governing  injunctions,  and  everybody 
known  it.*'  They  also  stated  in  this  letter  that,  if  their  motion  had 
\Hsen  overruled,  they  wi«he<l  to  reserve  exceptions,"  for  it  is  our  desire 
that  no  such  decisions  or  orders  shall  stand  unreversed  in  any  court 
we  practice  in."  This  letter  was  <onstruei|  as  charging  the  ju<lge  with 
having  decide<l  contrary  to  what  he  knew  the  law  to  be,  and,  therefore, 
•I  foiifltituting  a  contempt  of  court.  There  is  nothing  in  the  opinion 
of  the  C'lurt  indicating  that  the  attorneys,  in  writing  this  letter,  sought 
to  affuct  the  decision  of  their  cause.    On  the  contrary,  such  opinion  pro* 
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ceeds  upon  the  theory  that  the  object  of  the  writers  waste  be  insulting 
to  the  judge,  and  hence  it  may  fairly  be  deemed  to  support  the  view 
that  an  insult  to  a  judge,  because  of  his  judicial  acts,  may  be  punished 
as  a  contempt  of  court,  though  it  did  not  take  place  in  open  court,  and 
was  not  intended  to  affect  subsequent  proceedings  in  the  cause.  Va- 
rious other  cases  may  be  cited  in  which  insulting  remarks  in  relation  to 
judicial  transactions  which  had  already  taken  place  were  treated  as 
contempts,  but,  in  each  of  them,  the  cause  was  still  pending,  and  it 
was  possible  to  place  the  decision  punishing  the  contempt  on  the  ground 
that  the  accused  might,  by  his  action,  have  designed  to  improperly  in- 
fluence the  further  proceedings  in  the  cause.  Such  a  case  was  Myera 
V.  State,  46  Ohio  St.  473;  15  Am.  St.  Rep.  639.  The  plaintiff  in  error, 
having  been  jointly  indicted  with  one  Montgomery,  published  an  article 
charging  that  tlie  grand  jury  which  foun  1  the  indictment  had  been 
called  by  the  judge  of  the  court  for  a  special  partisan  purpose,  and  had 
never  been  honestly  drawn  from  the  box;  that  the  judge  and  other 
•officers  of  the  court  had  packed  the  jury,  and  that  the  indictment  had 
been  procured  "  by  rascally  and  infamous  methods."  Notwithstand- 
ing a  disclaimer  on  the  part  of  the  accused  of  any  intention  to  commit 
a  contempt,  he  was  adjudged  guilty  and  punished,  the  court  on  appeal 
saying:  "The  article  was  a  libel  upon  the  presiding  judge,  but  that 
alone  did  not  form  the  l)asis  of  the  information.  The  intention  of  the 
publication  was  to  insult  and  intimidate  the  judge,  degrade  the  court, 
destroy  its  power  and  influence,  and  thus  to  bring  it  into  contempt; 
to  inflame  the  prejudices  of  the  people  against  it;  to  lead  thein  to 
believe  that  the  trial  then  being  conducted  was  a  farce  and  an  outrage, 
which  had  its  foundation  in  traud  and  wrong  on  the  part  of  the  judge 
and  other  officers  of  the  court,  and,  if  communicated  to  the  jury,  to 
prejudice  their  minds,  and  thus  prevent  a  fair  and  impartial  trial. 
Besides,  the  tendency  was,  when  read  by  the  judge,  to  ])roduce  irritation, 
and,  to  a  greater  or  less  extent,  render  him  less  capable  of  exercising  a 
clear  and  impartial  judgment.  It  therefore  tended  directly  to  obstruct 
the  administration  of  justice  in  reference  to  the  case  on  trial,  and  its 
publication  was  a  contempt  of  ci)urt.  The  fact  that,  before  its  publica- 
tion, a  professional  opinion  was  given  that  the  publication  would  not  be 
a  contempt,  does  not  change  the  essential  character  of  the  defamatory 
article,  nor  relieve  the  respondent  of  responsibility  for  its  origin  and 
dissemination.  Neither  was  he  justified  in  resorting  to  such  means  to 
right  any  real  or  imaginary  wrong  to  himself  in  respect  to  the  finding 
of  the  indictment."  In  another  case,  it  appeared  that  after  a  demurrer 
had  been  sustained  in  an  action,  and  leave  had  been  given  to  amend 
the  complaint,  but  before  the  time  for  such  amendment  had  expired, 
an  article  was  published  in  a  newspaper  headed  "A  Criminal  Judge," 
and  charging  such  judge  "with  deliberat '.  lying  about  the  law,  deliberate 
and  intentional  falsification  in  his  official  capacity,  and  deliberate 
denial  of  justice,"  with  being  "not  merely  a  tool,  but  an  impudent 
rascal,  and  criminal  on  the  bench,"  and  stating  that  "  he  ought  to  be 
impeached  and  removed  from  office,  disfranchised,  indicteil,  and  pun- 
ished by  a  fine  and  imprisonment,  and  made  a  convict  of."  By  the 
game  article,  the  judge  was  challenged  to  prosecute  the  publisher  on  a 
ch  irge  of  criminal  libel.  He  was  adjudged  guilty  of  contempt  of  court, 
•on  the  ground  that  "  the  publication  was  made  at  such  a  time  as  to 
affect,  or  have  a  tendency  to  affect,  a  procee  ling  then  pending  in 
court."  As  to  the  claim  that  the  right  to  make  the  publication  was 
assured  by  the  constitutional  provision  guaranteeing  liberty  of  the 
prt'ss,  the  court  said:  "The  liberty  of  the  press  to  fairly  criticise  tiie 
official  conduct  of  a  judge  or  the  decisions  or  proceedings  of  the  courts, 
and  to  expose  and  bring  to  light  any  wrongful,  corrupt,  or  improper  act 
of  a  judicial  officer,  is  one  that  should  be  carefully  preserved  and  pro- 
tected by  the  courts.  If  a  public  supervision  and  censure,  through  the 
press  or  otherwise,  is  necessary  to  suppress  corruption,  and  keep  the 
channels  of  justice  pure  and  untainted,  the  right  to  exercise  such 
supervision,  and  to  censure,  and  expose  wrongdoing,  should  be,  and  must 
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be,  upheld  by  the  courts.  But  the  publisher  of  a  newspaper  who  as- 
Buraes  to  criticise  or  censure  a  public  officer  or  the  proceedings  of  a 
court  must  know  whereof  he  speaks.  If  lie  censures  unjustly  or  charges 
falaelv,  he  must  be  held  strictiv  accountable.  While  his  right  of  free 
BpeecFi  is  protected,  bis  abuse  of  it  must  be  punished.  The  great  trouble 
with  the  freedom  of  the  press  at  the  present  day,  so  far  as  it  affects  tht* 
coarts,  is,  that  it  is  used  indiscriminately  in  many  cases,  not  with  the 
laudable  purpose  of  correcting  abuses  and  exposing  wrongdoing,  but  to 
gratify  ill-will  and  passion,  or  pander  to  the  passions  or  prejudices  of 
others.  This  tendency  should  be  severely  condemned  and  punished,  not 
only  for  the  protection  of  the  courts  and  the  preservation  of  a  pure  and 
indeftendent  judiciary,  but  as  a  means  of  upholding  the  liberty  of  the 
pre'^s  in  its  true  sense.  The  publication  complained  of  here  was  a  most 
flagrant  abuse  of  the  liberty  of  the  press,  and  was  justly  punished  as 
such":  Ex  parte  Barry,  85  Oal.  603;  20  Am.  St.  Rep.  248. 

The  supreme  court  of  Montana  decided  certain  causes  in  which  the 
state  was  a  party,  and  announced  its  opinions  therein.  Afterward, 
but  before  remittiturs  issued,  and,  therefore,  while  the  court  retained 
jurisdiction  over  the  causes,  the  attention  of  the  public  was  called  to 
the  decisions  in  a  newspaper  of  general  circulation,  in  which  it  was 
asserted  that  the  supreme  court  had  been  the  first  "to  throw  down  the 
bars,  and  deal  out  injustice  to  the  people  of  Kavilla  county,"  and  that 
"the  dirty  deal  is  made  more  obnoxiuus  through  the  action  of  the 
governor  in  his  reasons  for  granting  panlon."  The  matter  thus  pub- 
lished was  held  to  be  punishable,  under  the  statute  declaring  a  false 
an<l  grossly  inaccurate  report  of  legal  proceelings  to  be  a  contempt  of 
court:  State  ▼.  Faulds,  17  Mont.  140,  143.  The  subject  of  contempts 
has  bei'n  given  very  thorough  considerntion  by  tiie  supreme  i  ourt  of 
New  Mexico,  nnd  the  c  inclusion  reached  that  the  power  to  punish  them 
is  inherent  in  all  courts  of  general  jurislictioti,  and  is  not  destroyed  by 
the  concetision  made  in  this  country  to  the  libTty  of  the  press,  and, 
therefore,  that  an  article  reflecting  upon  the  ju  Iges  of  the  court  in 
respect  to  certain  diiibarnient  proceedings,  by  intiiiiating  that  such  pro- 
ceedin;^!^  were  the  result  of  personal  and  partican  ill-will  on  the  part  of 
the  judge!),  was  punisbahle  as  a  contempt  of  court:  In  re  Uugbes 
(N.  Mex.),  43  Pac.  Rep.  ^;92. 

In  the  principal  case,  while  the  question  as  to  contempts  in  referring 
to  decisions  in  cases  which  had  terminated  before  the  reference  was 
made  was  not  necessarily  iiivolve<i,  the  court  said:  "The  general  rule 
is,  that  to  Constitute  any  publication  a  contempt,  it  must  have  reference 
to  a  matter  then  pending  in  court,  and  be  of  a  clmracter  tending  to  the 
injury  of  pending  proceedings  upon  it,  Hud  of  the  subsequent  proceed- 
ing." The  8  line  publication  whiidi  was  the  subject  of  tlie  proceedings 
in  the  priiiciiial  case  was  airain  brou,rht  before  the  supreme  court  of 
Nebraska  in  Uosewater  v.  State,  decided  in  March,  iSKti,  and  the  prin- 
ciples stated  in  the  for  ner  d.'cision  were  reailirnied,  and  the  proceed- 
ings dismissed,  upon  the  ground  that  tbe  accus  f  I  had  disavowed  any 
intention  to  comtnit  contemot  or  to  reflect  upon  the  court. 

In  the  case  of  State  v.  Sweetland,  3  S.  Dak.  503,  l!io  a:lidaviton  which 
the  proceeding's  were  based  was  mnlo  by  the  county  iud_'e.  In  it  he 
stated  that  on  the  fourtetMith,  fifteenth,  and  sixteentti  days  of  January, 
1892,  the  county  court  was  in  session,  and  a  criminal  cause  was  pend- 
ing therein  and  was  on  trial  (giving  the  name  of  the  cause  and  of  the 
cliarjie  involved  therein),  that  Sweetland  was  the  editor  and  publislier 
of  a  newspaper  in  the  same  county,  and  that  an  issue  of  such  paper  was 
published  on  January  15,  1892,  or  about  that  day,  (containing  the  follow- 
ing: "  It  was  anarebv  in  the  extreme  when  County  Judge  Hughes,  in 
almost  total  <liflregard  of  the  law  and  all  rules  of  practice,  in  the  Butts 
case,  made  the  jurisprudence  of  the  county  of  Hand  look  red  with 
shame  bv  his  dishonest  and  fulsome  rulinirs,  and  it  wan  no  less  anar- 
chistic tdat  the  little  biy  lawyer  from  B''adle  always  advised  if,  and 
whose  PV'*ry  *  Simon  cay  i  thumbs  up'  by  bim  was  announced.  One  of 
ibti  crowning  acts  of  tyranny  on  the  part  uf  Judge  Hughes  was  that  of 


Sept.  1895.]  Pebcival  v.  State.  583 

fining  Counsellor  Pnsey  ten  dollars  for  contempt  of  court,  and  shows 
the  desperation  to  which  the  combine  was  driven  to  protect  Lane  in 
his  regime  of  tyranny  and  outlawry.  The  Butts  quarantine  trial  came 
for  hearing  before  self-declared,  self-demonstrated,  unbiased  (?)  County 
Judge  Hughes  on  last  Tuesday,  dragging  heavily  through  three  days 
and  a  night.  It  was  the  most  disgusting  farce  ever  perpetrated  in  the 
county."  This  affidavit  was  adjudged  to  be  insufficient  to  sustain  the 
conviction  of  the  accused,  on  the  ground  that  it  did  not  appear  there- 
from that  the  article  complained  of  was  published  during  the  pendency 
of  the  criminal  proceedings  referred  to,  "or  was  calculated  to  influence, 
intimidate,  or  embarrass  the  court"  in  such  trial,  or  was  calculated  to 
prevent  a  full  and  impartial  trial  of  the  cause.  The  court  further 
added:  "If  the  judge  was  unjustly  assailed  by  the  article  in  question, 
he  had  the  same,  and  only  the  same,  remedies  for  rodress  of  the  wrong 
which  belong  to  all  other  citizens.  After  the  conclusion  of  a  trial,  the 
righi  of  the  press,  without  fear  of  punishment  by  contempt  proceed- 
ing's, in  the  interest  of  the  public  good,  to  challenge  the  conduct  of  the 
judge,  parties,  jurors,  or  witnesses,  and  to  arraign  them  at  the  bar  of 
public  opinion  in  connection  with  causes  that  have  fully  terminated, 
cannot  be  denied  by  a  court  in  any  other  manner  than  by  ordinary  pro- 
ceedings in  courts  of  justice.  It  would  be  a  perversion  of  the  salutar)' 
doctrines  governing  the  proceedings  of  courts  and  their  power  to  punish 
for  contempts,  to  permit  a  judge  to  summon  before  him  and  punish  by 
fine  and  imprisonment  one  who  challenges  his  learning,  integrity,  or 
impartiality,  as  a  judge  in  a  public  newspaper,  except  when  the  in- 
terests of  the  state  demand  it,  to  vindicate  the  independence  and  integ- 
rity of  the  courts,  and  to  protect  them  from  publications  directly  cal- 
culated to  embarrass,  impede,  intimidate,  or  influence  them  in  the  due 
administration  of  justice  in  proceedings  before  them."  This  cause 
necessarily  called  for  the  determination  of  the  question  whether  the 
publication  of  an  article,  though  founded  upon  judicial  action,  and 
commenting  thereon  and  upon  the  character  of  the  jndye  in  respect  to 
the  discharge  of  the  functions  of  his  office,  in  terms  which  were  clearly 
intended  to  be  insulting,  can  be  punished  as  a  contempt  of  court,  and 
resulted  in  a  well-considered  opinion  denying  the  existence  of  that 
power.  The  question  is  one  of  very  great  difficulty,  and  its  solution 
may,  on  the  one  hand,  unduly  curtail  the  liberty  of  the  press,  and,  on 
the  other,  imp-iir  the  dignity,  usefulness,  and  independence  of  the 
judiciary.  To  say  of  a  judge  that  one  or  all  of  his  decisions  last  year 
were  rendered  from  mercenary,  malicious,  or  partisan  consiilerationa, 
does  not  differ  substantially,  in  effect,  from  saving  that  the  decisions 
which  he  is  about  to  render  this  vear  will  be  the  result  of  like  consid- 
erations. In  truth,  the  former  statement  is  less  i/ijurious  than  the 
latter;  for  the  one  professes  to  be  history,  and  the  other,  prophecy, 
and  more  credence  is  usually  granted  to  the  former  than  to  the  latter. 
Either  assertion  is  insulting  to  the  judge,  and,  must  be  intended  to 
discredit  him,  and  to  impair  the  confidence  of  the  public,  both  in  him 
and  in  judicial  proceedings,  and  to  bring  the  law  and  its  administra- 
tion into  contempt.  On  the  oth^r  hand,  judges  are  but  men,  and,  per- 
haps, but  little  less  liable  than  other  men  to  act  upon  improper  motives, 
and,  when  they  do  so,  should  not  be  protected  irom  denunciation.  The 
moat  unfortunate  feature  of  tiiese  proceedings  is,  that  the  one  party  or 
the  other  must  be  condemned  without  any  hearing,  or,  at  least,  without 
an  impartial  hearing.  The  judge,  on  his  part,  has  not  the  semblance 
of  a  hearing,  and  receives  from  the  public  press,  without  any  oppor- 
tunity of  defense,  both  his  conviction  and  his  punishment.  The  press, 
on  its  part,  may  be  heard  in  opposition  to  a  rule  to  show  cause  why 
it  should  not  be  punished  for  contempt;  but  the  hearing  ordinarily 
comes  before,  and  is  determined  by,  the  judge  whose  conduct  has  been 
assailed,  and  if,  as  may  sometimes  happen,  he  has  the  characteristics 
attributed  to  fiim,  there  can  be  no  doubtof  his  decision.  It  is,  perhaps, 
the  safer  rule  to  hold  that  no  publication  can  be  punished  asa  contempt 
of  court,  unless  it  may  possibly  affect,  or  be  intended  to  affect,  the  de- 
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cisioD  of  a  cause,  or  of  some  motion  or  other  proceeiling  therein,  and, 
ther^-fore,  if  a  cause  htia  tinally  terminated,  reflectiona  upon  the  mem- 
bers of  the  court  in  reapect  to  it,  ttiough  lioiilous,  are  not  punislmble  aa 
contempts.  It  has  also  been  held  that,  tliough  a  cause  is  still  p3nding, 
a  publication  concerning  it  and  the  probable  action  of  the  court  cannot 
be  treated  aa  a  contempt,  if  such  publication,  though  attributing  to 
the  court  motives  which  ought  not  to  affect  its  action,  neverthelena  was 
not  of  a  character  designed  to  affect  such  action.  TIjus,  a  newspaper, 
in  publishing  what  purported  to  be  an  interview  with  a  residt-nt  of 
Montana  respecting  a  causj  pundiug  in  oneoi  the  counties  of  that  state, 
und  involving  a  very  lar^e  sum  of  money,  stnted  it  to  be  his  opinion 
that  all  tlio  people  of  the  county  were  prejudiced  respecting  the  cause, 
and  that  the  judge  had  been  elected  because  liis  views  were  known  and 
were  believed  to  be  unchangeable,  and  that  neither  a  judge  nor  a  jury 
could  be  found  in  the  county  to  give  the  cause  a  fair  trial.  This  pub- 
lication was  held  not  to  constitute  a  contempt,  for  the  reason  that  there 
was  nothing  therein  tending  to  prejudice  anyone  respecting  either  of 
the  litigants  or  the  merits  of  their  cause,  and  that  attributing  to  the/ 
judge  or  to  the  people  of  the  county  bias  and  prejudice  could  not  make 
them  more  biased  or  prejudiced,  and,  therefore,  could  not  have  been  in- 
tended to  affect  any  decision  of  the  controversy:  In  re  MacKnight,  11  ) 
Mont.  126;  28  Am.  St.  Kep.  451.  ! 

Reflections  upon  the  judge  personally,  however  libelous,  are  not  con- 
tempts of  cuurt,  if  they  do  not  refer  to  the  discharge  of  the  functions 
of  his  office,  and  are  not  of  a  character  to  em  barrass  or  unduly  influence 
the  decision  of  a  cause:  ^eel  v.  State,  9  Ark.  2t>3;  50  Am.  Dec.  209; 
Ex  parte  Hickey,  4  Smedes  &  M.  751. 

The  publication  complained  of  may  be  inserted  in  a  newspaper  with- 
out the  previou  ^  knowledge  of  the  publisher.  Proof  of  this  fact  does 
not  establish  that  he  has  not  been  guilty  of  a  contempt  of  court,  but  is 
always  admisi^ible  to  mitigate  his  punishment:  People  v.  W  ilson,  64  111. 
19.);  16  Am.  Rep.  528. 

If  the  publication  consists  of  a  report  of  proceedings  alleged  to  have 
taken  place  in  court,  the  accused  should  be  permitted  to  offer  evidence 
tending  to  prove  that  his  report  was  correct,  if  the  prosecution  is  under 
a  statute  making  it  a  contempt  of  court  to  publish  a  false  or  grossly  in- 
accurate report  of  ju  licial  prix-eedings:  In  re  Robinson,  117  N.  C.  533. 
It  the  publication  is  of  an  aniblguouscharacter,  and  may  or  may  not  have 
been  intended  to  be  a  reflection  on  the  court  in  the  discharge  of  its  duties, 
:iiid  it  is  fairly  susceptible  of  an  innocent  meaning,  the  answer  of  the 
accufle<l,  disclaiming  that  he  intended  any  imputation  upon  the  court, 
or  any  embarrassment  of  the  administration  of  justice,  has,  in  some 
cases,  lM>en  treated  as  conclusive  in  his  favor:  Fishbeck  v.  State,  131 
Iiid,  304;  Cheadle  v.  State,  110  Ind.  301 ;  59  Am.  Rep.  199;  Percival  v. 
State,  45  Neb.  741;  ante,  p.  5<)8.  Whatever  we  may  think  of  the  rule 
itself,  ihere  can  be  no  doubt  that  it  has  sometimes  been  so  applied  as  to 
turn  a  proceeding  for  the  punishment  of  contempt  into  a  mere  farce, 
and  never  more  clearly  so  than  in  the  principal  case  and  in  the  subse- 
quent one  of  Rosewater  v.  State,  decided  by  the  same  court  in  March, 
1>^96.  The  publication  in  question  in  each  of  these  cases  was  headed 
"Justice  without  equality.  Sentences  adjusted  to  fit  men.  One  party 
to  a  crime  gets  five  years'  sentence  in  the  penitentiary,  while  another 
gets  the  l)enefit  of  a  pull."  The  accused  in  the  principal  case  denied 
the  writing  of  these  headlines,  hut  .idmitted  the  writing  of  the  body 
of  the  article,  and  this  clearly  was  fairly  represented  by  the  headlines: 
while  in  the  Rosewater  case,  as  the  accused  was  the  publisher  of  the 
paper,  be  must  have  \jtiea  resixtnsible  for  the  headlines  as  well  as  for 
the  IxKjy  of  the  article.  In  lK)th  cases,  the  answer  of  the  accuse<i  was 
treated  as  conclusive.  In  our  judgment,  to  charge  a  mmtence  to  l)e  the 
result  of  a  "null,"  is  the  most  seriouH  charge  which  can  be  preferred 
against  a  judge,  and  no  inn<Kvnt  meaning  can  possibiy  be  attributed  to 
it.  The  true  rule  ntion  tiiis  pnbjei't  was.  we  think  thus  stated  by  the 
BUpruuie  cuurt  of  Illinois:  "It  need  hardly  be  said  that  we  cannot  ao 
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cept,  as  a  reason  for  discharging  the  rule,  the  disclairaer  of  the  answer 
of  any  intentional  disrespect  or  any  design  to  embarrass  the  adminis- 
tration of  justice.  The  meaning  and  intent  of  the  respondents  must 
be  determined  by  a  fair  interpretation  of  the  language  they  have  used. 
They  cannot  escape  responsibility  by  claiming  that  their  words  did  not 
mean  what  any  reader  must  have  understood  them  as  meaning":  Peo- 
ple v.  Wilson,  64  111.  195;  16  Am.  Rep.  528.  Nor,  in  our  judgment, 
where  the  language  is  ambiguous,  is  the  disclaimer  of  the  accused  nec- 
essarily conclusive.  Evidence  of  witnesses  may  be  received  to  show 
the  intent  and  meaning  of  the  publication,  and  whether  it,  in  their 
opinion,  referred  to  the  court  or  judge.  "The  same  rule  must  be  appli- 
cable as  when  the  publication  is  alleged  to  be  libelous.  Otherwise,  a 
publication,  the  meaning  of  which  was  well  known  and  understood, 
would  not  be  a  contempt,  provided  it  was  couched  in  ambiguous  lan- 
guage, and  did  not  so  show  on  its  face,  if  the  author  denied  it  to  be 
Buch,  or  that  it  did  not,  or  was  not  intended  to,  refer  to  a  court,  judge, 
or  judicial  proceedings";  Henry  v.  Ellis,  49  Iowa,  205. 


Paxton  &  Hbrshey  Irrigating  Canal  &  Land  Co. 
V.  Farmers' &  Merchants'  Irrigation  &  Land  Co. 

[45  Nebraska,  884.] 

constitutional  law— titles  of  statutes.— a  con- 
Btitutional  provis^ion,  that  "no  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in  its  title,"  does  not  prohibit 
comprehensive  titles,  but  is  intended  to  prevent  surreptitious  legisla- 
tion. 

CONSTITUTIONAL  LAW— TITLE  OF  STATUTE.— In  an  act 
entitled,  "An  act  to  provide  for  water  rights  and  irrigation,  and  to  regu- 
late the  right  to  the  use  of  water  for  agricultural  and  manufacturing  pur- 
poses," the  word  "  irrigation"  is  used  in  its  popular  sense,  and  implies 
the  means  of  conducting  water  to  the  land  to  be  supplied.  A  provision 
in  such  act  for  the  acquiring,  by  irrigating  companies,  a  right  of  way  for 
canals  and  ditches,  is  germane  to  its  title,  and  within  the  evident  pur- 
pose thereof. 

EMINENT  DOMAIN— CONSTITUTIONAL  LAW.— To  the  legisla- 
ture, and  not  to  the  courts,  has  been  committed  the  power  to  determ  ne 
when  the  exigencies  of  the  public  demand  the  taking  of  private  prop- 
erty for  public  use,  the  limit  of  judicial  interference  being  the  duty  to 
declare  void  acts  clearly  violative  of  the  fundamental  law  of  the  state. 

EMINENT  DOMAIN— PUBLIC  USE.— There  is  no  arbitrary  stand- 
ard by  which  to  determine  whether  the  purpose  to  which  property  is 
appropriated  possesses  the  elements  of  public  utility.  A  public  use  need 
not  be  for  tlie  benefit  of  the  whole  public:  it  may  be  for  the  benefit  of 
the  inhabitants  of  a  small  or  restricted  locality,  but  the  use  and  benefit 
must  be  in  common,  and  not  to  particular  individuals. 

EMINENT  DOMAIN— IRRIGATION.— The  use  of  water  for  irriga- 
tion purposes  may  become  a  public  use,  audit  does  so  become  under  the 
the  operation  of  the  "  Raynjer  Irrigation  Law"  of  Nebraska,  and  com- 
panies organized  and  operating  under  that  law  have  power  to  acquire  a 
right  of   way  for  necessary  canals  and  reservoirs  by  condemnation. 

STATUTES  — CONSTRUCTION.— If  a  word  in  a  statute  is  evi- 
dently an  interpolation,  having  no  relation  to  the  body  of  the  act,  and 
without  sensible  meaning,  it  should  be  disregarded. 

IRRIGATION— CONSTRUCTION  OF  STATUTE.— A  statute  con- 
lerring  upon  irrigation  companies  power  to  acquire  a  rigut  of  way  for 
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necessary  canals  and  reservoirs,  and  providing  that  "  no  tract  of  land 
shall  lie  crossed  by  more  than  one  ditch,"  includes  lands  owned  by  cor- 
porations. 

STATUTES  — CONSTRUCTION.— A  proviso  in  a  statute  which 
op)e-ate8  to  limit  the  application  of  the  enacting  clause,  general  in  its 
terms,  is  to  be  strictly  construed,  and  includes  no  case  not  within  the 
letter  of  the  exception. 

IRRIGATION— CONSTRUCTION  OF  STATUTE.— A  statute  con- 
ferring upon  an  irrigation  company  power  to  acquire  a  right  of  way  for 
necessary  canals  and  reservoirs,  does  not,  in  the  absence  ot  express' pro- 
vision, confer  upon  it  the  right  to  connect  with  the  ditches  of  another 
company,  nor  to  take  water  therefrom,  without  the  consent  of  the  latter 
company. 

IRRIGATION— CONSTRUCTION.— A  statute  conferring  upon  an 
irrigation  company  power  to  acquire  a  right  of  way  for  neoess.iry  canals 
and  reservoirs,  and  providing  that  "  no  tract  of  land  s'lall  be  crossed  by 
more  than  one  ditch,  canal,  or  lateral  without  the  written  consent  and 
agreement  of  the  owner  thereof,  it  the  first  ditch,  canal,  or  lateral  can 
be  made  to  answer  the  purpose  for  whii  h  the  second  is  desired  or  in- 
tended," implies  that  no  tract  of  land  shall,  witliout  the  consent  of  the 
owner,  be  burdened  with  two  or  more  diuhe^i  for  watering  the  same 
territory.  The  question  is  not,  whether  tlie  first  ditch  may  be  so  enlarged 
or  extended  as  to  answer  the  purpose  for  wh  ch  the  second  was  designed, 
but  whether  it  may,  as  constructed,  be  made  to  supply  the  lands  within 
the  reach  of  both. 

F.  T.  Ransom  and  T.  F.  Grantt,  for  the  appellant 

T.  C.  Patterson  and  Grimes  &  Wilcox,  for  the  appellees. 

^^^  POST,  J.  This  is  an  appeal  from  a  decree  of  the  district 
cotirt  for  Lincoln  county  dismissing  the  action  of  the  plaintiflE 
company,  whereby  it  seeks  to  prevent  tlie  appropriation  by  the 
***  defendant  of  a  right  of  way  through  its  lands  for  an  irrigat- 
ing canal.  In  the  petition  it  is,  in  substance,  alleged  that  the 
plaintill  company  is  the  owner  of  ten  thousand  acres  of  land, 
bounded  by  the  North  Platte  river,  in  Lincoln  county,  aud  also 
of  an  irrigating  canal  known  as  the  "Paxton  &  Hershey  ditch," 
situated  on  its  said  lands  and  on  the  lauds  of  other  adjoiuiug 
proprietors;  that  upon  ita  said  land,  and  nearly  parallel  with  the 
ditch  above  mentioned,  is  an  irrigating  canal  known  aa  the 
"North  Platte  Irrigating  &  Land  Company's  ditcli,"  and  herein 
referred  to  as  the  North  Platte  ditch,"  and  that  in  the  vicinity 
of  the  plaintiff's  lands  sought  to  be  watered  by  the  defendant's 
proposed  canal  is  an  irrigating  canal  known  as  the  "Cody  &  Dil- 
lon ditch."  The  plaintiff,  it  is  alleged,  has  constructed  a  largo 
number  of  laterals  from  its  said  canal,  which  it  is  proposed  by 
the  defendant  company  to  cross,  thus  necessitating  the  construc- 
tion and  maintaining  of  many  bridges,  lluines,  and  conduits, 
and  otherwise  needlessly  harassing  it  in  the  use  and  enjoyment 
of  its  said  property.  The  defendant  company,  which  is  organ- 
ized for  llie  purpose  of  building  and  maintaining  ditches,  canals. 
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aqueducts,  and  reservoirs  for  the  storage  and  conveyance  of 
water,  and  of  selling  water  to  consumers  for  irrigating,  power, 
and  other  useful  purposes,  prior  to  the  commencement  of  this 
action,  entered  upon  the  plaintiff's  said  land,  and  located  and 
staked  out  a  ditch  thereon  four  and  one-half  miles 
in  length,  and  is  taking  steps  to  condemn  a  right  of 
way  therefor,  hut  that  the  three  ditches  above  described  afford 
ample  facilities  for  the  irrigation  of  all  of  the  land  sought  to 
be  supplied  by  the  defendant  company,  and  that  water  sufficient 
to  supply  the  defendant's  wants  can  be  furnished  from  the  ditches 
already  constructed,  should  connection  be  made  therewith,  at 
less  expense  than  by  the  construction  and  maintaining  of  the 
proposed  ditch  through  the  plaintiff's  land  to  the  source  of  sup- 
ply, the  North  Platte  river.  The  answer,  so  far  as  it  is  deemed 
necessary  to  notice  it,  consists  of  an  allegation  ^^^  that  the  de- 
fendant is  engaged  in  the  construction  of  an  irrigating  canal, 
some  twenty  miles  in  length,  for  the  purpose  of  supplying  with 
water  from  the  North  Platte  river  certain  territory  not  within 
the  reach  of  either  of  the  canals  already  constructed,  a  denial 
that  the  plaintiff's  canal  is  capable  of  supplying  the  lands  which 
the  defendant  proposes  to  water,  and  an  allegation  that  the  water 
supplied  by  said  canal  is  barely  sufficient  for  the  irrigation  of 
the  plaintiff's  own  land.  Accompanying  the  pleadings  is  a  map 
showing  the  location  of  the  proposed  ditch,  as  well  as  those  al- 
ready completed,  and  which  is  essential  to  a  perfect  understand- 
ing of  the  question  at  issue.  (See  next  page.) 

The  district  court,  upon  entering  the  decree  complained  of, 
submitted  the  following  findings  of  fact  and  conclusions  of  law: 

"1.  The  plaintiff  is  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  this  state  for  the  following  pur- 
poses: To  construct,  own,  operate,  and  maintain  a  canal  or  canals, 
ditch  or  ditches,  for  irrigation  purposes,  to  purchase,  acquire, 
own,  sell,  and  convey  all  real  estate  that  may  be  necessary  for 
such  purposes,  and  to  acquire,  own,  sell,  and  convey  real  estate 
in  connection  with  carrying  on  an  irrigating  business,  and  to 
acquire,  own,  sell,  and  convey  real  estate  for  other  purposes 
deemed  advisable  or  advantageous  to  the  corporation  and  its  in- 
terest, and  to  cultivate  and  improve  such  lands  as  shall  be  owned 
by  the  corporation;  to  furnish,  sell,  or  rent  water  for  irrigation 
of  lands  which  shall  be  owned  by  said  corporation  and  within 
its  area  and  other  lands  witliin  reach  of  any  canal  or  canals  which 
shall  be  owned,  operated,  or  controlled  by  the  corporation  own- 
ing livestock  and  raising  the  same  in  connection  with  the  land 
held  or  controlled  by  this  corporation. 
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"2.  The  plaintiff  is  the  owner  of  about  seven  thousand  acres 
of  land  located  on  'and  adjacent  to  the  banks  of  the  North  Platte 
river,  in  Lincoln  comity,  Nebraska,  as  alleged  in  its  ®^*  petition, 
and  is  the  owner  of  an  irrigating  canal  running  across  its  said 
lands,  and  the  lands  of  others,  for  a  distance  of  about  ten  miles, 
which  canal  is  finished  and  constructed  for  the  purposes  of  irri- 
gating the  land  under  the  said  ditch,  and  for  the  purposes  set 
forth  in  the  articles  of  incorporation  of  the  plaintiff. 

"3.  The  defendant  is  a  corporation  organized  under  the  laws 
of  this  state  for  the  following  purposes,  among  other:  The  build- 
ing and  maintaining  of  canals,  ditches,  and  aqueducts  and  reser- 
voirs for  the  storage  and  conveyance  of  water,  and  the  selling  of 
such  water  to  consumers  for  irrigation,  agricultural,  power,  and 
other  useful  purposes. 

"4.  The  plaintiff  is  the  owner  of  the  tract  of  land  proposed 
to  be  crossed  by  the  proposed  canal  of  the  defendant,  and  which 
lies  under  the  plaintiff's  ditch,  and  which  is  proposed  to  be 
crossed  by  defendant's  ditch  for  a  distance  of  four  miles  and  a 
half. 

"5.  All  of  the  land  of  the  plaintiff  across  which  the  defendant 
proposes  to  construct  its  canal,  for  a  distance  of  four  and  a  half 
miles,  can  be  irrigated  from  and  by  plaintiff's  canal,  and  it  is  not 
proposed  by  the  defendant  to  water  or  irrigate  any  of  plaintiff's 
said  land  within  said  four  miles  and  a  half. 

"6.  That  the  defendant  corporation  is  the  owner  of  no  land 
to  be  watered  by  its  proposed  ditch,  but  that  the  object  of  said 
corporation  is  for  the  purpose  of  constructing  and  operating  a 
canal  or  ditch  for  irrigation  purposes  for  the  lands  lying  contigu- 
ous under  said  ditch  for  other  parties  to  hire. 

"7.  That  at  the  points  where  it  is  alleged  that  the  defendant's 
ditch  crosses  the  lands  of  tlie  plaintiff,  it  is  necessary  for  the 
defendant  to  run  said  ditch  across  said  lands,  in  order  to  get  its 
water  out  of  the  North  Platte  river,  with  necessary  fall  in  ac- 
cordance with  the  surveyed  route  of  its  ditch;  that  in  the  terri- 
tory covered  by  the  ditch  of  the  plaintiff,  it  is  not  the  object  nor 
the  purpose  of  the  ^^^  defendant's  ditch  to  irrigate  said  land, 
but  lands  lying  below  and  beyond  the  territory  of  the  plaintiff's 
ditch. 

*'8.  There  are  about  forty  thousand  acres  of  land  between  the 
North  and  South  Platte  rivers,  and  in  this  territory  the  evidence 
shows  that  the  North  Platte  Bitch  Company  has  a  ditch  about 
twenty  miles  long  running  through  the  middle  portion  of  the 
peninsula  formed  by  the  two  rivers.     The  plaintiff's  ditch  is 
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al^o  constructed  in  this  peninsula,  and  is  in  length  ahont  ten 
miles.  The  Cody  &  Dillon  ditch  is  also  in  this  peninsula,  and  ia 
about  six  miles  in  length.  A  great  amount  of  evidence  has  been 
taken  to  show  the  capacity  of  these  several  ditches  for  watering 
the  land  in  the  peninsula,  including  the  land  proposed  to  be 
watered  by  the  defendant's  ditch.  The  location  of  these  several 
ditches  in  the  peninsula,  their  dimensions  and  their  capacity, 
appears  from  the  evidence  and  the  maps  introduced  in  the  evi- 
dence, but  the  court  does  not  find  nor  pass  upon  the  evidence 
relating  to  the  question  as  to  whether  or  not  this  water  could  be 
supplied  by  the  defendant's  constructing  their  ditch  up  and  to 
the  plaintiff's  ditch,  and  receiving  water  therefrom,  for  the  rea- 
son there  is  no  provision  in  the  act  contemplating  it  is  obligatory 
upon  the  defendant  to  so  do. 

"9.  The  court  further  finds  that  the  defendant's  proposed 
ditch  will  cross  the  lands  of  the  plaintiff  through  which  plain- 
tiff's ditch  has  already  been  built,  which  lands  are  also  irrigated 
from  plaintiff's  ditch. 

"10.  The  court  further  finds  that  the  plaintiff  has  not  given  ita 
written  consent  to  cross  the  lands  owned  by  it  proposed  to  be 
crossed  by  the  defendant  with  its  said  proposed  canal,  and  ob- 
jects to  its  appropriation  of  its  lands  for  the  purpose  of  construct- 
ing the  defendant's  said  ditch  over  the  same. 

CONCLUSIONS   OF    LAW. 

"1.  That  section  2034  [Irrigation  Law  of  1889,  art.  1,  sec.  3] 
is  not  applicable  to  the  facts  in  this  case,  for  the  reason  that  the 
defendant's  contemplated  ditch  is  not  being  **®^  constructed  for 
the  purpose  of  irrigating  the  lands  crossed  by  the  plaintiff's  ditch, 
nor  the  lands  lying  under  the  plaintiff's  ditch,  but  for  the  pur- 
pose of  irrigating  lands  beyond  and  below  the  plaintiff's  ditch. 

"2.  That  the  defendant  is  entitled  to  cross  the  lands  of  the 
plaintiff  for  the  purpose  of  constructing  its  said  ditch,  on  com- 
plying with  the  necessary  requirements  of  law  for  said  purpose." 

It  will  be  observed  from  the  foregoing  statement  and  opinion 
that  the  defendant's  claim  to  a  right  of  way  for  its  canal  through 
the  plaintiff's  land  is  founded  upon  the  provisions  of  the  act 
of  March  27,  1889,  kno^-n  as  the  "Rayner  Irrigation  Law,"  en- 
titled, "An  act  to  provide  for  water  rights  and  irrigation,  and  to 
regulate  the  right  to  the  use  of  water  for  agricultural  and  manu- 
facturing purposes,  and  to  repeal  sections  one  hundred  and  fifty 
eight  (158)  and  one  hundred  and  fifty-nine  (159)  of  chapter  16 
of  the  Compiled  Statutes  of  1887,  entitled  'orporations.* " 

The  first  contention  of  this  appeal  is,  that  the  provision  for  the 
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acquiring  Ly  corporations  of  the  right  of  way  for  irrigating 
ditches,  in  the  exercise  of  the  power  of  eminent  domain,  is  for- 
eign to  the  title  of  the  act  mentioned,  and  accordingly  violative 
of  section  11,  article  3,  of  the  constitution,  viz:  "No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title."  The  object  of  the  foregoing  provision 
has  been  declared  not  to  prohibit  comprehensive  titles,  but  to 
prevent  surreptitious  legislation,  by  advising  representatives  of 
the  nature  and  purpose  of  the  measures  they  are  called  upon  to 
support  or  oppose:  Kansas  City  etc.  R.  R.  Co.  v.  Frey,  30  Neb. 
790;  In  re  White,  33  Neb.  813;  Trumble  v.  Trumble,  37  Neb. 
340;  South  Omaha  v.  Taxpayers'  League,  42  Neb.  671.  It  is 
said  in  In  re  White,  33  Neb.  813,  that  the  legislature  has  the 
right  to  choose  the  title  to  any  act  passed  by  it,  and,  although 
that  chosen  may  not  be  the  most  appropriate,  the  act  vn\l  not  be 
held  void,  unless  clearly  in  conflict  ^^^  with  the  constitution. 
When  tested  by  that  rule,  we  cannot  doubt  that  the  provision 
assailed  is  germane  to  the  title  of  the  act,  and  within  the  evi- 
dent purpose  thereof,  viz.,  the  utilizing  of  the  public  waters  in 
the  further  development  of  the  agricultural  resources  of  the 
state.  The  word  "irrigation,"  as  employed  in  the  title  of  the 
act  under  consideration,  is  apparently  used  in  its  popular  sense, 
and  denotes  the  application  of  water  to  land  for  the  production 
of  crops:  Pktte  Water  Co.  v.  Northern  Colorado  Irr.  Co.,  13 
Col.  525.  The  use  of  water  for  the  purpose  of  irrigation  clearly 
implies  the  means  of  conducting  it  to  the  land  to  which  it  is  ap- 
plied, and  any  plan,  such  as  contemplated  by  the  act  of  1889, 
which  omits  provision  for  the  enforced  access  by  the  public  to 
the  source  of  supply  is  necessiarily  partial  and  ineffective. 

2.  The  act,  in  so  far  as  it  makes  provision  for  the  acquiring 
of  the  right  of  way  for  irrigating  canals  by  condemnation,  is  also 
vigorously  assailed,  on  the  ground  that  it  contemplates  the  tak- 
ing of  property  for  private  use  only,  and  therefore  in  conflict  with 
section  21  of  the  bill  of  rights,  viz:  "The  property  of  no  person 
shall  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion therefor."  This  provision  has  been  held  to  prohibit,  by 
implication,  the  taking  of  private  property  for  private  use  of  any 
character  whatever  without  the  consent  of  the  owner:  Jenal  v. 
Green  Island  etc.  Co.,  12  Neb.  163;  Welton  v.  Dickson,  38  Neb. 
767;  41  Am.  St.  Eep.  771.  In  the  last-mentioned  case,  it  was 
held,  following  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54,  that 
the  want  of  power  in  the  legislature  to  transfer  to  one  person  tho 
property  of  another  does  not  necessarily  depend  upon  constitu- 
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tional  restrictions,  "but  upon  the  fact  that  such  authority  is,  in  no 
sense,  an  incident  to  the  powers  conferred  upon  the  law-making 
branch  of  the  government.  We  are  thus,  for  the  first  time,  con- 
fronted with  the  question,  whether  the  use  contemplated  by  the 
statute  is  a  public  one  in  a  constitutional  sense,  or  whether  it  is 
a  mere  ^^*®  private  use,  and  accordingly  within  the  prohibition 
mentioned.  In  this  connection,  it  should  be  observed  that  to 
the  legislature,  and  not  to  the  courts,  has  been  committed  the 
power  to  determine  when  the  exigencies  of  the  public  demand 
the  taking  of  property  for  public  uses,  the  limit  of  judicial  inter- 
ference being  the  duty  to  declare  void  acts  clearly  violative  of  the 
fundamental  law  of  the  state.  There  is  no  arbitrary  standard 
by  which  to  determine  whether  the  purpose  to  which  property 
is  appropriated  possesses  the  elements  of  public  utility.  It  has 
been  said  by  an  eminent  Jurist:  "The  public  use  required  need 
not  be  the  use  or  benefit  of  the  whole  public  or  state,  or  any  large 
portion  of  it.  It  may  be  for  the  inhabitants  of  a  small  or  re- 
stricted locality,  but  the  use  and  benefit  must  be  in  common,  and 
not  to  particular  individuals  or  estates:  See  Chancellor  Zabris- 
kie  in  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54.  Again,  it  has 
been  said  that  "the  use  is  public  when  it  promotes  the  interests 
of  a  considerable  portion  of  the  community,  although  it  may  not 
benefit  the  community  at  large":  Kinney  on  Irrigation,  sec.  94. 
See,  also,  Black's  Pomeroy  on  Water  Rights,  174;  Lux  v.  Haggin, 
G9  Cal.  304;  Oury  v.  Goodwin,  2G  Pac.  Rep.  37G  (Ariz.,  Jan.  24, 
1891);  Umatilla  Irr.  Co.  v.  Barnhart,  22  Or.  389;  Foster  v.  Park 
Conimrs.,  133  Mass.  321;  Hagar  v.  Reclamation  District,  111  U.  S. 
701;  Wurts  v.  Hoagland,  114  U.  S.  GOG;  Pocantico  Water  Works 
Co.  v.  Bird,  130  N.  Y.  249.  In  the  last-mentioned  case,  we 
observe  the  following  pertinent  language:  "The  term  'public 
use,'  as  used  in  connection  with  the  right  of  eminent  domain, 

is  not  easily  defined It  is  doubtless  true  that,  in  order  to 

make  the  use  public,  a  duty  must  devolve  upon  the  persons  or 
corporation  holding  the  property  to  furnish  the  public  \nth  the 
use  intended.  The  term  implies  'the  use  of  many,*  or  1)y  th^j 
public,'  but  it  may  be  limited  to  the  inhabitants  of  a  small  or 
restricted  locality,  but  the  use  must  be  in  common,  and  not  for  a 
particular  individual."  It  has  been  said  that  if,  by  any  ***** 
reasonable  construction,  a  designated  use  may  be  held  to  bo 
public  in  a  constitutional  sense,  the  vriW  of  the  legislature  should 
prevail  over  any  mere  doubt  of  the  court  (Blankhead  v.  Brown, 
2.5  Iowa,  540;  In  re  Bonds  of  Madera  Irr.  Dist.,  92  Cal.  309;  27 
Am.  St.  Rep.  106;  Coster  y.  Tide  Water  Co.,  18  N.  J.  Eq.  64), 
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\rliicli,  however,  is  "but  the  application  of  a  fundamental  prin- 
ciple of  our  system,  viz.,  the  independence  of  each  department 
of  the  government  within  its  own  domain.  It  should  be  remem- 
bered, too,  that  the  essential  features  of  the  "Eayner  Irrigation 
Law*'  appear  in  the  legislation  of  the  several  Pacific  states,  not- 
ably of  California,  whose  constitutional  provisions  on  the  subject 
do  not  differ  substantially  from  ours,  and  where  it  had,  long  pre- 
vious to  its  adoption  by  us,  received  a  definite  construotion  ad- 
verse to  the  contention  of  the  plaintiff  herein:  See  Lux  v.  Hag- 
gin,  69  Cal.  304.  The  legislature  must,  therefore,  have  intended 
to  adopt,  not  the  statute  alone,  but  the  construction  placed  upon 
it  in  the  state  of  California.  Such  is  the  well-established  rule: 
Bohannon  v.  State,  18  Neb.  57;  53  Am.  Rep.  791.  But  any 
examination  of  this  subject  is  necessarily  incomplete  which  omits 
mention  of  the  recent  case  of  Bradley  v.  Fallbrook  Irr.  Dist.,  68 
Fed.  Eep.  948,  holding  that  assessments  under  the  provisions 
of  the  district  irrigation  law  of  that  state  contemplate  the  taking 
of  property  for  mere  private  purposes  and  accordingly  within  the 
prohibition  of  the  United  States  constitution.  It  is  unneces- 
sary, however,  at  this  time  to  examine  the  reasoning  upon  which 
that  case  rests,  since  it  is  therein  declared  inapplicable  to  the  ordi- 
nary use  of  water  for  irrigating  purposes  in  the  arid  region  of 
California,  and  therefore  in  harmony  with  Lux  v.  Haggin,  69 
Cal.  304,  and  the  later  cases  in  which  the  same  doctrine  is  asserted 
by  that  court.  The  varying  conditions  of  society  are  constantly 
presenting  new  subjects  of  public  utility,  which  is  but  another 
nam'e  for  public  necessity,  hence  the  force  of  Chancellor  Vroom's 
remark  in  Scudder  v.  Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq. 
694,  23  Am.  Dec.  756,  that  what  shall  be  deemed  a  ^''  public 
use  depends  somewhat  on  the  situation  and  wants  of  the  commu- 
nity for  the  time  being.  Nor  were  the  conditions  surrounding 
the  people  of  the  Pacific  states,  when  the  foundation  was  laid  for 
the  body  of  their  laws  upon  the  subject,  materially  different  from 
those  which  to-day  confront  the  western  half  of  our  own  state. 
We  behold  what  was  but  yesterday  the  public  domain,  occupied 
to  the  western  limit  of  the  rain-belt,  so-called,  and  settlers  eag- 
erly seeking  for  homes  in  the  semi-arid  region  beyond.  We 
behold  thousands  of  acres  of  fertile  land  in  the  valleys  of  the 
Platte,  the  Loups,  the  Elkhom,  and  the  Republican  rivers,  prac- 
tically worthless  under  existing  conditions  for  the  purpose  of 
agriculture,  but  which,  by  application  of  the  waters  of  those 
streams,  may  be  made  most  productive,  thus  not  only  supporting 
the  rapidly  increasing  population  of  that  region,  but  adding 
Am.  St.  Rkp.,  You  L.  — 38 
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largely  to  the  wealth  and  material  prosperity  of  the  state.  That 
an  undertaking  so  important  can  be  successfully  prosecuted  alone 
through  the  agency  of  the  state  none  can  doubt.  The  reclama- 
tion of  a  r^on  so  vast,  equal  in  extent  to  more  than  one  state 
of  the  Union,  is  surely  a  legitimate  function  of  government. 
And  the  exercise  of  the  reserve  power  of  the  state  in  the  promo- 
tion of  an  enterprise  so  beneficial  is  not,  even  in  a  technical 
sense,  violative  of  the  restrictive  features  of  the  constitution. 

3.  It  is  next  argued  that  authority  to  appropriate  land  for 
right  of  way  purposes  is,  by  the  law  of  1889,  conferred  upon  prop- 
erty owners  only,  and,  it  being  admitted  that  the  defendant  com- 
pany is  not  the  owner  of  any  of  the  lands  lying  under  its  ditch, 
is  not  within  the  provisions  of  the  act.  The  purpose  of  sections 
1,  2,  3,  and  4  of  article  2,  to  which  we  are  referred  in  support 
of  that  contention,  was,  apparently,  to  confer  upon  individuals 
and  corporations  the  right  of  way  in  certain  cases  through  the 
premises  of  adjoining  proprietors.  It  is,  however,  unnecessary 
to  examine  the  provisions  mentioned,  since  the  plaintiff's  argu- 
ment is  based  upon  an  apparent  misconception  of  tlie  defend- 
ant's claim,  ^^^  which  is  under  the  provisions  of  sections  8  and 
9  of  article  2,  viz: 

"Sec.  8.  If  any  corporation  organized  under  the  laws  of  this 
state  for  the  purpose  of  constructing  and  operating  canals  for 
irrigating  or  water  power  purposes,  or  both,  may  acquire  a  right 
of  way  over  or  upon  any  land  for  the  necessary  construction  of 
such  aanal,  including  dams,  reservoirs,  and  eJl  necessary  adjuncts 
to  said  canals,  in  the  same  manner  as  provided  lor  persons 
and  companies  in  this  act,  and  such  persons,  oanal  companies, 
and  corporations  shall  have  the  same  power  to  occupy  sUite  lands 
with  their  said  canals  as  is  given  to  railroad  corporations  by  sec- 
tion 105,  chapter  16,  of  the  Compiled  Statutes  of  1887;  and  such 
corporations  shall  also  have  power  to  borrow  money  and  to  mort- 
gage all  their  property  and  franchises  in  the  same  manner  and 
for  the  same  purposes  as  railroad  companies 

"Sec.  9.  Canals  constructed  for  irrigating  or  water  power  pur- 
poses, or  both,  are  hereby  declared  to  be  works  of  internal  im- 
provement, and  all  laws  applicable  to  works  of  internal  improve- 
ment are  hereby  declared  to  be  applicable  to  such  canals." 

The  first  word  of  section  8,  as  it  appears  above,  is  evidently 
an  interpolation,  having  no  relation  to  the  body  of  the  section, 
without  sensible  meaning,  an 3  should,  accordingly,  be  disregarded 
in  giving  effect  to  the  provisions  of  the  act:  Stone  v.  Yeovil,  1 
C.  P.  Dir.  701;  United  States  y.  Stem,  6  Blatchf.  612;  Stote  ?. 
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Beasley,  5  Mo.  91;  State  v.  Acuff,  6  Mo.  55.  A  careful  reading 
of  the  two  sections  last  named,  with,  the  word  "if"  eliminated 
from  section  8,  leaves  no  room  to  doubt  that  the  def endailt  com- 
pany is  within  the  terms  of  the  act,  and  that  the  plaintiff's  claim 
to  the  contrary  is  without  merit. 

4.  It  is  by  the  plaintiff  further  argued  that  it  is  within  tihe 
exception  contained  in  section  3,  article  1,  as  follows:  "No  tract 
of  land  shall  be  crossed  by  more  than  one  ditch,  canal,  or  lateral 
without  the  written  consent  and  agreement  ®®®  of  the  owner 
thereof,  if  the  first  ditch,  canal,  or  lateral  can  be  made  to  answer 
the  purpose  for  which  the  second  is  desired  or  intended."  The 
evidence  relating  to  this  branch  of  the  case  is  quite  voluminous, 
although  the  district  court,  as  appears  from  its  findings  and  con- 
clusions of  law,  held  the  foregoing  exception  not  applicable  to 
the  facts,  without  determining  the  question  of  the  capacity  of 
the  ditch  as  already  constructed.  On  behalf  of  the  defendant, 
it  is  contended,  in  effect,  that  the  exception  of  the  statute  applies 
to  owners  and  proprietors  other  than  irrigating  companies,  which 
corporations,  it  is  argued,  are  not,  in  terms  or  by  implication,  in- 
cluded therein.  The  case  of  San  Luis  Land  etc.  Co.  v.  Kenilworth 
Canal  Co.,  3  Col.  App.  244,  it  is  conceded,  tends  to  sustain  that 
contention.  Eef erring  to  the  Colorado  statute,  which  provides  that 
no  tract  or  parcel  of  improved  or  occupied  land  shall  be  bur- 
dened with  two  or  more  ditches,  etc.,  it  is  said  in  the  case  cited: 
"We  are  wholly  unable  to  understand  how  it  can  be  urged  that 
the  defendant  company  has  any  right  under  the  provisions  of 
these  sections.  They  clearly,  and  in  unmistakable  language,  ap- 
ply to  the  right  of  the  owner  of  the  lands  to  assert  that  his  prop- 
erty shall  not  be  burdened  with  more  than  one  irrigating 
ditch,  provided  that  one  ditch  be  of  sufficient  capacity  to  carry 
water  for  the  purposes  contemplated  by  the  act."  We  are,  how- 
ever, unable  to  accept  that  case  as  an  authoritative  interpreta- 
tion of  our  statute.  The  term  "no  tract  of  land,"  as  employed, 
without  qualifications,  must  be  held  to  include  the  property  of 
corporations,  as  well  as  natural  persons;  and  such  would  have 
been  the  construction  had  the  statute  read,  "the  land  of  no  per- 
son shall  be  crossed,"  etc:  Wales  v.  Muscatine,  4  Iowa,  302; 
Eicker  v.  American  Loan  etc.  Co.,  140  Mass.  346;  Norris  v.  State, 
25  Ohio  St.  217;  18  Am.  Eep.  291.  But  we  reach  the  same  con- 
clusion as  the  district  court — presumably  by  the  same  course  of 
reasoning — ^by  which  the  sections  are  transposed,  section  8  of 
article  2  being  regarded  ^^^  as  the  enacting  clause,  and  section 
8  of  article  1  as  a  proviso  exempting  the  exceptional  cases  therein 
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contemplated  from  the  operation  of  the  act  According  to  8et>- 
tled  rules  of  construction,  a  proviso  which  would  operate  to  limit 
the  application  of  an  enacting  clause,  general  in  its  terms,  will 
be  strictly  construed,  and  includes  no  case  not  within  the  letter 
of  the  exception:  Endlich  on  Interpretation  of  Statutes,  sec. 
186;  United  States  v.  Dickson,  15  Pet.  141;  Koberts  v.  Yarboro, 
41  Tex.  449;  Epps  v.  Epps,  17  111.  App.  196.  Eef erring  again 
to  the  proviso  involved,  we  are  first  impressed  with  the  fact  that 
the  primary  object  thereof  is  the  protection  of  landowners,  rather 
than  the  proprietors  of  irrigating  ditches.  True,  both  charac- 
ters may,  as  in  this  instance,  be  united  in  one  person  or  corporation, 
but  such  cases  are  exceptions,  and  apparently  not  within  the  con- 
templation of  the  legislature.  It  is,  in  the  second  place,  notice* 
able  that  the  act  is  silent  respecting  the  terms  and  conditions 
upon  which  one  irrigating  company  may  make  use  of  the  canal 
or  ditch  of  another.  Nor  is  the  proprietor  of  such  a  ditch  ia 
terms  required  to  supply  water  upon  any  terms  to  a  rival  corpo- 
ration. It  was  at  the  consultation  suggested  that  it  is  within 
the  power  of  a  court  of  equity  to  prescribe  the  conditions  upon 
which  one  irrigating  company  may  connect  with  the  ditch  of 
another;  but  that  assertion  rests,  to  say  the  least,  upon  doubtful 
grounds.  Conceding  irrigating  companies,  as  quasi  public  cor- 
porations, to  be  subject  to  the  strict  obligations  of  common  car- 
riers, it  does  not  follow  that  they  may,  by  the  courts,  be  com- 
pelled to  enter  into  particular  agreements,  or  assume  particular 
relations,  however  just  and  equitable,  toward  each  other.  That 
subject  has  recently  engaged  the  attention  of  the  supreme  court 
of  the  United  States,  bv  which  the  power  to  prescribe  te>ms  for  the 
interchange  of  business  by  connecting  carriers  is  declared  to  be 
legislative,  rather  than  judicial,  in  character,  notwithstanding 
the  provisions  of  the  interstate  commerce  act:  Atchison  etc.  Ry. 
Co.  V.  »»*  Denver  etc.  Ry.  Co.,  110  U.  S.  667;  Pullman  Palace 
Car  Co.  V.  Missouri  Pac.  Ey.  Co.,  115  U.  S.  587;  Express  Cases, 
117  U.  S.  1;  Little  Rock  etc.  R.  R.  Co.  v.  St.  Louis  etc.  R.  R.  Co., 
41  Fed.  Rep.  559.  See,  also.  Beach  on  Private  Corporations, 
839;  Kentucky  etc.  Bridge  Co.  v.  I^uisville  etc.  Ry.  Co.,  37  Fed. 
Rep.  567;  Shelbyville  R.  R.  Co.  v.  Louisville  etc.  R.  R.  Co.,  82 
Ky.  641.  The  precise  limits  within  which  courts  of  equity  will 
interfere  in  such  cases,  in  order  to  regulate  or  enforce  the  recip- 
rocal obligations  of  corporations,  is  a  question  foreign  to  the 
present  controversy,  although  the  authorities  cited  serve  to  illus- 
trate the  difliculties  attending  the  interpretation  placed  upon  the 
statute  by  counsel  for  plaintiff.    We  are,  after  a  careful  analysi* 
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of  the  language  of  the  exception,  unable  to  say  that  it  contem- 
plates the  connecting  of  different  canals,  or  that  it  imposes  upon 
one  irrigating  company  any  duty  to  supply  water  for  use  by  the 
patrons  of  another.  What  the  statute  implies  is,  that  no  tract 
of  land  shall,  without  the  consent  of  the  owner,  be  burdened 
with  two  or  more  ditches  for  the  watering  of  the  same  territory. 
The  question  is  not,  whether  the  first  ditch  may  be  so  enlarged 
or  extended  as  to  answer  the  purpose  for  which  the  second  is 
designed,  but  whether  it  may,  as  constructed,  be  made  to  supply 
the  lands  within  reach  of  both.  That  the  purpose  of  the  defend- 
ant is  to  water  lands  which  cannot  be  accommodated  by  the 
plaintiff,  but  which,  in  the  language  of  the  district  court,  '^ie 
below  and  beyond  its  ditch,"  as  now  constructed,  is  clearly  es- 
tablished by  the  proofs  and  apparent  from  an  inspection  of  the 
foregoing  map.  Nor  can  the  fact  that  the  plaintiff  concedes  the 
■defendant's  right  to  connect  with  its  ditch,  and  offers  to  supply 
the  latter  with  water  on  terms  confessedly  reasonable,  be  re^ 
garded  as  material,  since,  as  we  have  seen,  the  law  imposes  upon 
the  plaintiff  no  such  duty. 

It  follows,  without  further  elaboration,  that  the  decree  of  tho 
•district  court  is  right  and  must  be  affirmed. 


EMINENT  DOMAIN.— THE  QUESTION  WHETHER  A  NECES- 
SITY EXISTS  FOR  THE  TAKING  of  private  property  for  the  pub- 
lic use  is  a  legislative,  and  no'  a  judicial,  one:  Lynch  v.  Forbes,  161 
Mass.  302;  42  Am.  St.  Rep.  402,  and  extended  note  thoroughly  discuss- 
ing the  subject. 

EMINENT  DOMAIN  — PUBLIC  USE  — HOW  DETERMINED.— 
What  is  a  public  use  is  an  unsettled  question.  Such  use  is  not  limited 
to  actual  use  and  occupation  by  the  state,  or  by  a  public  political  corpora- 
tion, or  by  a  private  corporation  whose  sole,  or  even  primary,  object  is 
the  public  good:  Scudder  v. Trenton  etc.  Falls  Co.,  1  N.  J.  Eq.  694;  23 
Am.  Dec.  756.  A  use  may  be  public  though  it  benefit  but  a  limited  por- 
tion of  the  community:  Aldrige  v.  Tuscambia  etc.  R.  R.  Co.,  2  Stew. 
&  P.  199;  23  Am.  Dec.  307,  and  note.  A  work  may  be  of  public  use 
though  owned  and  conducted  by  a  private  corporation :  Willyard  v. 
Hamilton,  7  Ohio,  pt.  2,  111 ;  30  Am.  Dec.  195,  and  note.  See,  especially, 
on  this  subject,  the  extended  note  to  Beekman  v.  Saratoga  etc.  R.  R. 
€0.,  22  Am.  Dec.  686. 

EMINENT  DOMAIN.— THE  PROPERTY  OF  A  CORPORATION 
is  subject  to  the  right  of  eminent  domain,  aa  well  as  the  property  of 
private  individuals:  Tuckahoe  Canal  Co.  v.  Tuckahoe  R.  R.  Co.,  11 
Leigh,  42;  36  Am.  Dec.  375. 

EMINENT  DOMAIN— IRRIGATION.— The  interests  of  riparian  pro- 
prietors in  a  stream  of  water  may  be  appropriated  to  a  public  use  by  a 
«tate  in  the  exercise  of  the  right  of  eminent  domain:  Cooper  v.  Will- 
iams, 4  Ohio,  253;  22  Am.  Dec.  744.  See,  on  this  subject,  the  case 
■of  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  27  Am.  St.  Rep.  106,  and  note, 
and  the  extended  note  to  Vanderlip  v.  Grand  Rapids,  16  Ana.  St.  Rep. 
•611. 

STATUTES— CONSTRUCTION.— A  proviso  in  a  atatute  is  not  to  en. 
large  the  operation  of  the  enacting  clause :  Sailing  v.  McKinnej,  1 
Lei-gh,  42;  19  Am.  Dec.  722. 
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STATUTES.— The  object  of  the  constitational  proviaion  that  a  statute 
shall  contain  but  one  subject,  and  that  that  subject  mnat  be  expressed 
in  the  title,  is  treated  in  the  extended  note  to  Davis  v.  State,  61 
Am.  Dec.  338.  And  see,  also,  the  note  to  Tuttle  v.  Strout,  82  Am.  Deo* 
110. 
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[46  Nkbraska,  121.] 

ARREST  WITHOUT  WARRANT.— THE  AUTHORITY  OF  A 
CONSTABLE.  SHERIFF,  OR  OTHER  PEACE  OFFICER  to  arrest 
without  process,  upon  reasonable  suppicion,  one  who  is  charged  with  the 
commission  of  a  felony,  and  to  retain  him  for  a  reasonable  time,  until 
a  warrant  can  be  procured,  is  well  established. 

ARREST  WITHOUT  WARRANT.— A  PEACE  OFFICER  IS 
NOT  LIABLE  for  making  an  arrest,  though  the  person  arrested  is  inno- 
cent of  the  crime  for  which  he  is  arresied,  if  nuch  arrest  is  made  upon 
reasonable  ground  of  belief  that  the  j)er8on  arrested  is  guilty. 

REASONABLE  GROUND  FOR  ARREST,  WHEN  A  QUES- 
TION OF  LAW. — If  there  is  no  conflict  in  the  evidence,  the  court  may, 
as  a  matter  of  law,  instruct  the  jury  that  there  was  reasonable  ground 
for  the  belief,  on  the  part  of  an  officer  making  an  arrest,  that  the  party 
arrested  was  gui  ty  of  the  crime  for  which  he  was  apprehended. 

PROBABLE  CAUSE  FOR  AN  ARREST  is  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  sutiicientiy  strong  in  them- 
selves to  warrant  a  cautious  n.an  in  believing  the  accused  to  be  guilty. 

PROBABLE  CAUSE  FOR  AN  ARREST  IS  ESTABLISHED, 
as  a  matter  of  law,  by  evidence  showing  that  a  person  then  in  custody, 
charged  with  the  commission  of  a  murder,  asserted  that  he  was  pro- 
cured to  comm  t  it  V\v  the  person  arrested;  t!i;it  the  decedent  in  his  life- 
time had  expressed  fears  of  being  murdered  by  that  person,  who  was 
also  represented  to  be  of  a  bad  and  dangerous  character. 

JURY  TRIAL— QUESTION  OF  LAW.— If  the  question  is, 
whether  a  person,  arrested  by  a  j>eace  officer  without  a  warrant,  was 
detained  an  unreasonable  length  of  time,  it  may  be  determined  by  the 
court,  as  a  mattter  of  law,  if  there  is  no  contiict  in  the  evidence  upon  the 
subject. 

THE  DETENTION  OF  A  PRISONER,  ARRESTED  WITH- 
OUT WARRANT  on  a  charge  of  murder,  is  not  unreasonable,  though 
he  is  not  taken  before  the  magistrate  until  the  third  day  after  his  arrest, 
if  the  first  day  was  Sunday,  and  tlie  arresting  officer  at  once  called  the 
attention  of  the  prosecntinsr  attorney  to  the  matter,  detailing  the  facts 
and  re<)uesting  that  a  complaint  l>e  prepar.d  and  a  warrant  issued,  and 
such  attorney  pnjmised  to  at  once  comply  with  the  reijueflt. 

THERE  IS  NO  ERROR  IN  REFUSING  INSTRUCTIONS  upon 
matU-rH  which  it  is  the  diitv  of  the  court  to  determine  for  itself  ae  mat- 
ters of  law,  and  which  itdr>e8  so  determine. 

FALSE  IMPRISONMENT— CHARACTER  AND  REPUTA- 
TION OF  PLAINTIP'F. — In  an  action  for  faUe  imprisonment,  evidence 
of  the  goo<i  reputation  of  the  plaintiff  prior  to  his  arrest  without  warrant 
is  not  admissible,  where  no  attempt  baa  been  made  to  show  that  such 
reputation  was  bad. 

DUTY  OF  OFFICER  TO  INQUIRE  RESPECTING  REPU- 
TATION OF  PERSON  ARRESTED.— An  officer  knowing  that  a  mur- 
der has  been  committed,  and  receiving  information  sufficient  to  raise  an 
honest  belief  on  his  part,  as  a  prudent  man,  that  a  particular  person  ii 
goiltj  thereof,  cannot  be  adjudged  negligent,  because  he  did  not  mak* 
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Injuiriea  among  the  neighbors  of  the  accused  as  to  his  habits,  standing, 
and  character  before  arresting  him,  without  first  having  a  warrant  com- 
manding such  arrest. 

TREATMENT  OF  PRISONER.— IN  AN  ACTION  FOR  FALSE 
IMPRISONMENT  in  making  an  arrest  and  detaining  the  plaintiff  with- 
out warrant,  and  placing  him  in  irons,  the  question  to  be  submitted  to 
the  jury  is,  whether  the  defendant  used  force  and  violence  upon  the  per- 
son of  the  plaintiff  in  excess  of  what  was  reasonably  necessary,  under 
the  circumstances,  to  safely  detain  and  keep  him;  and,  if  there  was  no 
such  excess,  there  can  be  no  recovery,  provided  the  circumstances  were 
such  as  to  justify  the  arrest,  thougli  it  was  subsequently  ascertained 
that  the  plaintiff  was  not  guilty  of  the  crime  of  which  he  was  accused. 

A  SHERIFF  OR  OTHER  PEACE  OFFICER  HAS  A  DIS- 
CRETION RESPECTING  THE  MEANS  to  be  adopted  to  safely  keep 
a  person  arrested  by  him  without  warrant,  but  with  reasonable  ground 
to  believe  him  to  be  guilty  of  committing  a  felony,  and  though  he  was 
put  in  irons,  and  is  afterward  shown  to  liave  been  innoce:;t,  the  officer 
is  not  liable  in  damages,  if  the  precautions  adopted  were,  at  the  time, 
honestly  believed  by  bim  to  be  necessary  and  reasonable. 

C.  Hollenbeck  and  IT.  H.  Bell,  for  the  plaintiff  in  error. 

W.  H.  Hunger  and  Frick  &  Dolezal,  contra. 

***  NOEVAL,  C.  J.  This  was  an  action  for  false  arrest  and 
imprisonment  by  Herman  Diei*s  against  James  P.  Mallon,  as 
principal,  E.  William  and  others,  as  sureties  on  the  official  bond 
of  said  Mallon,  as  sheriff  of  the  county  of  Dodge.  There  was  a 
verdict  for  the  defendants,  a  new  trial  was  denied,  and  judg- 
ment was  entered  upon  the  verdict.     Plaintiff"  prosecutes  error. 

The  facts  in  the  case,  as  disclosed  by  the  record  before  us,  are, 
in  substance,  as  follows:  On  the  tenth  day  of  December,  1889, 
one  Carlos  F.  Pulsifer  was  murdered  near  the  village  of  Crowell, 
in  Dodge  county.  A  day  or  two  later,  the  defendant  sheriff  ar- 
rested and  held  in  his  custody,  in  the  jail  of  said  county,  Charles 
Shepherd  and  Christian  Furst  upon  the  charge  of  having  com- 
mitted said  murder.  During  said  imprisonment,  and  on  the 
thirteenth  day  of  said  month  of  December,  the  sheriff  was  present 
at  a  conversation  had  between  said  Shepherd  and  the  attorney 
of  the  latter,  T.  M.  Franse,  Esq.,  in  which  the  former  stated  to 
the  latter,  in  substance  and  effect,  that  the  plaintiff  Diers  *^'* 
had  hired  him,  Shepherd,  to  kill  and  murder  said  Pulsifer,  which 
statement  said  Shepherd  reiterated  in  the  presence  and  hearing 
of  the  officer;  that  at  the  same  time  Mr.  Franse  said  he  was  not 
surprised,  or  words  to  that  effect;  that  he  knew  that  someone 
was  behind  it,  and,  further,  Pulsifer  had  stated,  during  his  life- 
time, that  if  he  was  ever  murdered,  it  would  be  by  Diers;  that 
Mr.  Franse  also  stated  that  Diers,  the  plaintiff,  was  a  bad  man, 
by  which  the  sheriff  understood  that  plaintiff  was  a  vicious  man, 
and  one  difficult  to  handle.  On  the  fourteenth  day  of  Decem- 
ber, Mr.  Mallon  took  the  train  for  Norfolk,  and  while  going  he 


OUO  DiERS  V.  Mai.lon.  [Nebraska, 

had  a  conversation  with  Judge  Crawford,  of  West  Point,  with 
whom  he  was  acquainted,  regarding  the  murder,  and  of  whom  he 
made  inquiry  in  regard  to  the  reported  statement,  above  referred 
to,  claimed  to  have  been  made  by  Pulsifer  in  his  lifetime,  and 
Judge  Crawford  informed  the  sheriff  that  Mr.  Romberg  had 
stated  in  West  Point  that  Pulsifer  had  made  the  statement,  "if 
he  was  killed,  that  Diers  would  be  the  one  that  would  murder 
him";  that  the  judge  also  informed  him  that,  years  before,  there 
were  a  number  of  incendiary  fires  at  West  Point,  and  that  Diers 
was  strongly  suspicioned  as  being  the  perpetrator  of  the  crimes; 
that  it  was  getting  pretty  hot  for  Diers,  and  an  attorney  was  con- 
sulted, who  advised  Diers  to  enlist  in  the  army  to  prevent  his 
being  prosecuted,  and  he  thereupon  did  so.  On  the  informa- 
tion thus  received  from  Shepherd,  Franse,  and  Crawford,  the  de-  \ 
fendant  Mallon,  on  returning  home  from  Norfolk,  on  Sunday, 
December  15th,  without  any  warrant,  arrested  Diers  on  the  train 
for  being  implicated  in  the  murder  of  Pulsifer;  that  plaintiff, 
upon  being  told  that  he  was  charged  with  murder,  inquired  of 
the  sheriff,  "Is  it  murder,  or  knowing  of  murder?"  After  the 
arrest  of  Diers,  he  was  handcuffed,  and  in  that  condition  brought 
to  Fremont  on  the  cars,  and  from  the  depot  he  was  taken  in  a 
carriage  to  the  jail,  where  he  was  placed  and  confined  in  one  of 
the  bedrooms  in  the  living  apartment  of  the  jail  ^*®  until  De- 
cember 19th.  Within  an  hour  after  reaching  Fremont,  which 
was  on  Sunday,  the  sheriff  went  to  Mr.  Loomis,  the  county  attor- 
ney, told  him  of  the  arrest,  detailed  the  circumstances  to  him, 
and  asked  that  a  complaint  at  once  be  filed.  Mr.  Ix)omi8  agreed 
to  do  so.  The  next  morning,  and  several  times  during  Monday, 
the  sheriff  saw  the  county  attorney  about  it,  and  on  Tuesday, 
December  17th,  a  complaint  was  duly  filed  with  the  county 
judge  charging  the  plaintiff  with  murder,  upon  which  a  warrant 
was  issued,  and,  by  agreement  of  the  parties,  the  hearing  was 
postponed  until  the  nineteenth  day  of  December,  on  which  day 
an  examination  was  had  upon  the  complaint,  which  resulted  in 
Diers  being  discharged  by  the  county  judge.  It  is  further  dis- 
closed by  the  testimony  adduced  on  the  trial  of  this  cause  that 
the  examination  before  the  county  judge  was  not  had  at  an  earlier 
date,  owing  to  the  fact  that  the  witnesses  lived  at  so  great  a  dis- 
tance from  Fremont  that  their  attendance  could  not  sooner  be 
obtained;  that  the  sheriff,  at  the  time  of  the  making  of  the  arrest, 
believed  to  be  true  the  information  received  from  the  different 
sources  relating  to  Diers  beincr  implicated  in  the  murder,  and  that 
Mr.  Mallon,  in  arresting  and  detaining  Dien,  acted  in  the  utmost 
good  faith. 
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The  ninth  assignment  of  error,  which  is  the  first  one  discussed 
in  the  brief  of  counsel  for  plaintiff,  is  based  upon  the  holding 
by  the  court,  as  a  matter  of  law,  that  Mallon  had  probable  cause  for 
making  the  arrest,  and  in  withholding  that  question  from  the 
jury.  The  point  is  raised  by  the  fourth  instruction  given,  which 
reads  as  follows: 

"4.  The  jury  are  instructed  the  evidence  in  this  case  shows 
that  the  defendant  Mallon,  at  the  time  he  made  the  arrest  com- 
plained of,  had  reasonable  and  probable  cause  to  suspect  that  the 
plaintiff  was  guilty  of  procuring  the  alleged  murder  to  be  com- 
mitted, although,  as  a  matter  of  fact,  the  plaintiff  was  innocent 
of  that  charge.  The  only  questions  then  left  for  the  jury  to  de- 
termine are:  1.  Did  the  defen(iaiit  Mallon,  in  keeping  the  plain- 
tiff in  custody,  use  *^®  more  force  and  violence  than  was  reason- 
ably necessary  to  safely  keep  and  retain  him  in  custody?  In 
other  words,  is  the  defendant  Mallon  guilty  of  an  assault  and  bat- 
tery upon  the  person  of  the  plaintiff  Diers?  2.  What,  if  any, 
damages  has  the  plaintiff  suffered  by  reason  of  such  assault  and 
battery? 

That  Pulsifer  was  murdered  is  not  questioned.  The  plaintiff 
was  arrested  for  being  implicated  in  the  crime,  by  the  defend- 
ant Mallon,  without  any  warrant  therefore  having  been  issued. 
The  authority  of  a  sheriff,  constable,  or  peace  officer,  in  the  al)- 
sence  of  any  express  statutory  provision  to  arrest,  without  process, 
upon  reasonable  suspicion,  one  who  is  charged  with  the  commis- 
sion of  a  felony,  and  detain  him  for  a  reasonable  time  until  a 
warrant  can  be  procured,  is  most  fully  established  by  the  adjudi- 
cated cases:  Eohan  v.  Sawin,  5  Cush.  281;  Wade  v.  Chaffee,  8 
R.  I.  234;  5  Am.  Eep.  572;  Beckwith  v.  Philby,  6  Bam.  & 
C.  635;  Doering  v.  State,  49  Ind.  56;  19  Am.  Eep.  669;  Davis  v. 
Russell,  5  Bing.  354;  Holley  v.  Mix,  3  Wend.  350;  20  Am.  Dec. 
702;  Eanes  v.  State,  6  Humph.  53;  44  Am.  Dec.  289;  Bumes  v. 
Erben,  40  K  Y.  463;  Firestone  v.  Rice,  71  Mich.  377;  15  Am. 
St.  Rep.  266;  Filer  v.  Smith,  96  Mich.  347;  35  Am.  St.  Rep.  603; 
Marsh  v.  Smith,  49  111.  396;  Shanley  v.  Wells,  71  111.  78;  Sim- 
merman  V.  State,  16  Neb.  615;  7  Am.  &  Eng.  Ency.  of  Law,  675, 
and  cases  cited;  Cooley  on  Torts,  2d  ed.,  202.  Judge  Cooley,  in 
his  valuable  treatise  on  Torts,  after  discussing  the  liability  of  a 
private  person  for  arresting  one  on  suspicion  of  crime,  observes: 
**A  peace  officer  may  properly  be  treated  with  more  indulgence, 
because  he  is  specially  charged  with  a  duty  in  the  enforcement  of 
the  laws.  If  by  him  an  arrest  is  made  on  reasonable  grounds  of 
belief,  he  will  be  excused,  even  though  it  appear  afterward  that, 
in  fact,  no  felony  had  been  committed.'*    The  reason  of  the  rule 
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is  slated  by  Dewey,  J.,  in  Rohan  v.  Sawin,  5  Cush.  281,  in  the  fol- 
lowing apt  language:  "It  has  been  sometimes  contended  that  an 
arrest  of  this  character,  without  a  warrant,  was  a  violation  of  the 
great  fundamental  ^'^  principles  of  our  national  and  state  con- 
stitutions forbidding  unreasonable  searches  and  arrests,  except  by 
warrant  founded  upon  a  complaint  made  under  oath.  Those 
provisions,  doubtless,  had  another  and  different  purpose,  being  in 
restraint  of  general  warrants  to  make  searches,  and  requiring 
warrants  to  issue  only  upon  complaint  made  under  oath.  They 
do  not  conflict  with  the  authority  of  constables,  or  other  peace 
oflScers,  or  private  persons  under  proper  limitations,  to  arrest 
\\-ithout  warrant  those  wlio  have  committed  felonies.  The  pub- 
lic safety  and  the  due  apprehension  of  criminals  charged  with 
heinous  offenses  imperiously  require  that  such  arrests  be  made 
without  warrant  by  officers  of  the  law.  As  to  the  right  apper- 
taining to  private  individuals  to  arrest  without  a  warrant,  it  is  a 
much  more  restricted  authority,  and  is  confined  to  cases  of  the 
actual  guilt  of  the  party  arrested,  and  the  arrest  can  only  be  jus- 
tified by  proving  such  guilt.  But  as  to  constables,  and  other 
peace  oflScers,  acting  officially,  the  law  clothes  them  with  greater 
authority  [than  private  persons],  and  they  are  held  to  be  justi- 
fied, if  they  act,  in  making  the  arrest,  upon  probable  and  reason- 
able grounds  for  believing  the  party  guilty  of  a  felony;  and  this 
is  all  that  is  necessary  for  them  to  show  in  order  to  sustain  a 
justification  of  an  arrest  for  the  purpose  of  detaining  the  party, 
to  await  further  proceedings  under  a  complaint  on  oath  and  a 
warrant  thereon." 

Counsel  for  plaintiff  insist  that  the  question  whether  the 
sheriff  had  reasonable  or  probable  ground  for  believing  that  plain- 
tiff procnrcd  the  murder  to  be  committed  should  have  been  sub- 
mitted to  the  jury,  and,  therefore,  the  court  erred  in  not  sub- 
mitting to  the  jury  the  question  to  pass  upon.  If  there  was 
any  conflict  in  the  testimony  upon  the  subject,  then  we  would 
agree  with  counsel  that  it  would  have  been  reversible  error  for 
the  court  to  withdraw  the  question  of  probable  cause  from  the 
jury.  Where  the  facta  are  in  dispute,  the  qiiestion  of  reasonable 
^Tound  for  liolirvintr  ihni  the  person  arrrstcd  without  process  has 
committed,  ***  or  is  implicated  in,  a  felony  is  for  the  jury,  under 
proper  instructions.  Stich,  undoubtedly,  is  the  general  rule. 
But  when  the  facts  are  conceded  or  undisputed,  as  is  the  case  here, 
the  rule  is,  that  probable  cause  is  a  question  of  law  for  the  court. 
A  number  of  authorities  may  be  cited  in  support  of  this  doctrine: 
Turner  v.  O'Brien,  5  Neb-  r)i2;  Ross  v.  T>angworthy,  13  Neb. 
496;  Boyd  v.  Cross,  35  Md.  191;  Burns  v.  Krben,  40  N   Y.  4G3; 
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Hamilton  v.  Smith,  39  Mich.  222;  Huntington  v.  Gault,  81  Mch. 
155;  Perry  v.  Sulier,  92  Mich.  72;  White  v.  McQueen,  96  Mich. 
249;  Filer  v.  Smith,  96  Mich.  347;  35  Am.  St.  Eep.  603. 
Did  Mallon  have  reasonable  or  probable  cause  for  arresting 

the  plaintiff?     In  determining  this  point,  it  is  important  to  keep 
in  mind  the  meaning  of  "probable  cause."    "We  know  of  na 
clearer  definition  of  that  term  than  the  one  given  by  the  court 
of  appeals  of  Maryland  in  Johns  v.  Marsh,  9  Md.  L.  Eep.  143,  in 
the  following  language:  "Probable  cause,  according  to  the  defini- 
tion adopted  by  this  court,  is  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  believing  that  the  accused  was  guilty: 
Boyd  V.  Cross,  35  Md.  197;  Cooper  v.  Utterbach,  37  Md.  282. 
It  is  very  true,  probable  cause  does  not  depend  on  the  actual  state 
of  the  case  in  point  of  fact,  as  it  may  turn  out  upon  legal  investi- 
gation.    It  is  made  to  depend  upon  knowledge  of  facts  and  cir- 
cumstances which  were  sufficient  to  induce  the  defendant,  or 
any  reasonable  person,  to  believe  the  truth  of  the  accusation 
made  against  the  plaintiff,  and  that  such  knowledge  and  belief 
existed  in  the  mind  of  the  defendant  at  the  time  the  charge  w^as 
made  or  being  prosecuted,  and  were,  in  good  faith,  the  reason  and 
inducement  for  his  putting  the  law  in  motion."     Applying  the 
foregoing  to  the  case  under  consideration,  did  the  trial  court 
\vrongfully  determine,  as  a  matter  of  law,  that  the  sheriff  had 
probable  ground  for  making  the  arrest?    We  are  firmly  *^*  con- 
vinced that  the  question  must  be  answered  in  the  negative.     The 
uncontradicted  facts  and  circumstances  under  which  the  officer 
acted,  as  disclosed  by  this  record,  were  of  such  a  character  that 
any  reasonable  or  prudent  person,  divested  of  passion  or  preju- 
dice, would  have  fairly  suspected  and  believed  that  plaintiff  was 
implicated  in  the  murder  of  Pulsifer.     Prior  to  the  arrest,  as  al- 
ready stated,  one  of  the  murderers,  then  in  the  custody  of  the 
sheriff,  and  in  his  presence  and  hearing,  asserted  that  plaintiff 
procured  him  to  commit  the  crime.     But  this  is  not  all.     The 
sheriff,  upon  making  inquiry  of  Mr.  Franse  and  Judge  Craw- 
ford, both  reliable  and  credible  persons,  and  with  whom  he  was 
acquainted,  had  ascertained  from  them  that  Pulsifer  had  made 
the  statement  concerning  Diers  already  mentioned,  which  tended 
to  strengthen  his  belief  in  the  truthfulness  of  the  information 
imparted  by  Shepherd.       In  making  the  an-est,  Mallon  was  not 
prompted  to  do  so  by  mere  idle  rumor,  but  acted  in  the  utmost 
good  faith  upon  information  received  from  others,  upon  which  he 
had  reason  to,  and  did,  rely,  and  any  cautious,  prudent  person,, 
under  the  circumstances,  would  have  so  acted.     We  are  con- 
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strained  to  hold  that  the  officer  was  not  required  to  make  further 
inquiry  regarding  the  truth  of  the  charge  imputed  to  the  plain- 
tiff, and  that,  under  this  record,  the  trial  court  was  fully  justified 
in  not  submitting  to  the  jury  for  their  determination  the  ques- 
tion whether  the  sheriff  had  reasonable  or  probable  cause  for  be- 
lieving that  the  plaintiff  was  guilty  of  the  crime  of  murder. 

What  we  have  said  disposes  of  the  assignment  of  error  based 
upon  the  refusal  of  the  court  below  to  permit  plaintiff  to  prove 
that  the  relations  existing  between  him  and  Pulsifer  were  the 
most  friendly  and  confidential,  and  were  so  known  in  the  com- 
munity where  they  resided.  Had  this  testimony  been  received, 
it  would  not  have  shown  want  of  probable  cause.  Mallon  wa.=i 
not  bound  to  show  that  Diers  was,  in  fact,  guilty,  nor  was  he  re- 
quired to  make  inquiries  of  ****  his  neighbors  concerning  plain- 
tiff's character  and  the  relations  he  sustained  toward  deceased. 
All  that  the  law  demanded  of  him  was,  that  he  act  in  good  faith, 
upon  information  of  such  a  character  as  to  raise  in  his  mind  n 
reasonable  ground  to  suspect  that  the  plaintiff  was  implicated  in 
a  felony.  This,  as  we  have  seen,  was  fully  established  upon  the 
trial. 

It  is  argued  that  the  court  erred  in  holding  that  the  plaintiff 
was  detained  an  unreasonable  length  of  time  before  he  was  taken 
before  the  county  court  for  examination — in  other  words,  that  the 
question  of  unreasonable  detention  should  have  been  submitted 
to  the  consideration  of  the  jury.  Had  the-  evidence  been  con- 
flicting upon  that  branch  of  the  case,  then  it  would  have  been 
for  the  jury  to  pass  upon.  But  there  is  not  a  particle  of  conflict 
in  the  testimony  as  to  the  length  of  time  or  the  circumstances 
under  which  the  plaintiff  was  held;  therefore,  the  reasonableness 
of  the  detention  was  a  question  of  law  for  the  court.  This  ia 
the  rule  laid  down  in  2  Thompson  on  Trials,  sections  1 559-1 5G1, 
and  is  believed  to  be  sound.  See  Roth  v.  Buffalo  etc.  R.  R.  Co., 
34  N.  Y.  553,  90  Am.  Dec.  736,  where  the  court,  in  considerinj* 
the  same  question,  say:  *^hen  the  testimony  is  conflicting  and 
the  facts  are  unsettled,  the  jury  are  to  decide,  under  the  instruc- 
tions of  the  court,  as  to  the  law.  When  there  is  no  dispute  as 
to  the  facta,  the  question  is  purely  one  of  law,  and  the  court  should 
decide  if  In  view  of  the  facts  already  detailed,  we  do  not  think 
plaintiff  was  held  an  unreasonable  length  of  time,  and  the  court 
did  not  err  in  so  deciding.  It  was  Sunday  that  the  arrest  was 
made,  and  although,  as  contended  by  plaintiff,  the  code  confers 
upon  magistrates  in  criminal  proceedings  the  power  to  hold  an 
examination  upon  the  first  day  of  the  week,  they  are  not  re- 
quired so  to  do:  Pepper  v.  Mayes,  81  Ky.  674.    Therefore,  Mai- 
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Ion  was  not  derelict  of  duty  in  not  filing  a  complaint  causing  a 
warrant  to  be  issued,  and  taking  the  plaintiff  before  a  magis- 
trate, on  the  day  of  the  arrest.  As  *^^  stated  elsewhere,  the 
sheriff,  immediately  after  arriving  with  the  prisoner  in  Fremont, 
and  frequently  during  the  following  day,  called  the  attention  of 
the  prosecuting  officer  of  the  county  to  the  matter,  detailing  to 
him  the  facts  within  his  possession,  and  requested  that  he  pre- 
pare a  complaint  and  have  a  warrant  issued,  which  the  prosecutor 
promised  to  do.  Upon  this  assurance,  Mallon  had  a  right  to 
rely,  and  was  not  required  to  procure  another  attorney  to  insti- 
tute the  prosecution.  On  Tuesday,  the  complaint  was  filed,  but, 
by  consent  of  the  counsel  representing  Mr.  Diers,  the  examina- 
tion was  deferred  until  Thursday.  It  appears  that  the  attendance 
of  witnesses  could  not  be  sooner  procured.  Plaintiff  was  given 
as  speedy  a  hearing  as  the  circumstances  would  permit,  and  the 
court  did  not  err  in  determining  that  the  detention  was  not  un- 
reasonable. 

The  eleventh  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  to  give  to  the  jury  instructions  numbered  1,  2, 
3,  4,  and  5,  as  requested  by  plaintiff."  These  five  requests  to 
charge  read  thus: 

"1.  An  officer  should  not  receive  every  idle  rumor,  but  should 
make  such  diligent  inquiry  touching  the  truth  of  the  charge  as 
the  circumstances  will  permit,  before  he  assumes  to  arrest  upon 
the  information  of  another. 

"2.  Mallon  had  no  right  to  put  irons  upon  plaintiff,  unless  it 
was  necessary  for  his  safe-keeping,  and,  if  it  was  not  necessary  for 
his  safe-keeping,  then  defendants  are  liable. 

"3.  The  detention  of  plaintiff  by  defendant,  without  a  war- 
rant, under  arrest  until  Tuesday  following  his  arrest,  was  detain- 
ing him  an  unreasonable  time,  and  renders  the  defendants  lia- 
ble. 

"4.  It  was  the  duty  of  the  defendant  Mallon,  when  he  ar- 
rested plaintiff,  to  procure  a  warrant  as  soon  as  he  reasonably 
could,  and,  if  he  did  not  so  procure  a  warrant,  he  is  guilty  of 
false  imprisonment  for  such  length  of  time  as  plaintiff  was  so 
held  without  his  consent. 

"5.  If  you  find  from  the  evidence  that  plaintiff  was  subjected 
***  to  treatment  unnecessarily  severe  after  his  arrest,  the  de- 
fendants are  liable  for  such  damages  as  plaintiff  has  suffered  by 
reason  of  such  unnecessary  severity." 

While  it  is  urged  the  law  of  the  case  is  correctly  set  forth 
in  these  requests,  it  is  conceded  that,  if  the  trial  court  was  right 
in  withholding  from  the  jury  the  question  of  probable  cause. 
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and  that  of  the  reasonableness  or  unreasonableness  of  the  deten- 
tion of  plaintiff  after  his  arrest,  the  first,  third,  and  fourth  of 
these  requests  were  rightly  refused.  We  quite  agree  with  the 
counsel  in  this,  and,  as  we  have  reached  the  conclusion  that  both 
the  question  of  the  probable  cause  for  making  the  arrest  and  the 
2?easonableness  of  the  detention  of  the  plaintiff  were  questions 
of  law  for  the  court,  and  that  it  properly  determined  them,  it 
follows  that  no  error  was  committed  in  not  giving  the  said  first, 
third,  and  fourth  instructions.  The  refusing  of  plaintiff's  re- 
quests, copied  above,  having  been  assigned  as  error  en  masse,  both 
in  the  petition  in  error  and  motion  for  a  new  trial,  and  a  portion 
of  them  having  been  rightly  refused,  under  a  rule  established 
by  an  unbroken  line  of  decisions,  the  remaining  requests  to  charge 
will  not  be  considered  by  us. 

What  we  have  just  stated  applies  with  equal  force  to  the 
twelfth  assignment,  which  is  predicated  upon  the  giving  of  the 
fourth,  fifth,  sixth,  seventh,  and  eighth  instructions.  The  giv- 
ing of  these  instructions  is  assigned  as  error  in  the  motion  for  a 
new  trial  in  this  language : 

"5.  The  court  erred  in  giving  to  the  jury  instructions  num- 
bers 4,  5,  6,  7,  and  8,  and  all  other  instructions  excepted  to  by 
the  plaintiff." 

One  or  more  of  these  instructions,  and  especially  the  eighth, 
on  the  measure  of  damages,  stated  the  law  applicable  to  the  facta 
proved;  hence,  the  entire  assignment  will  not  be  further  con- 
sidered. 

Another  contention  is,  that  the  court  erred  in  not  permitting 
the  plaintiff  to  introduce  evidence  of  his  good  character.  *** 
There  is  some  conflict  in  the  decisions  as  to  the  competency  of  evi- 
dence to  establish  the  previous  good  reputation  of  the  plaintiff* in 
an  action  for  false  imprisontnent,  wliere,  as  in  this  case,  his  gen* 
erai  reputation  has  not  been  assailed.  We  shall  not,  at  this  time, 
attempt  a  review  of  the  authorities.  The  better  rule  is,  that 
^here  no  attempt  has  been  made  to  show  the  plaintiff's  reputa- 
tion to  be  bad,  he  must  rely  upon  the  general  presumption  of 
pood  character:  Cochran  v.  Toher,  14  Minn.  385;  Fire  Assn.  ▼. 
Fleming,  78  Ga.  733.  This  certainly  is  the  correct  principle, 
where,  as  in  the  case  before  us,  the  defendant  did  not  live  in 
the  same  neighborhood  with  the  plaintiff,  and  had  but  little 
acquaintance  with  him  prior  to  the  arrest.  But  it  is  said  that 
Mallon  had  abundant  time,  after  receiving  the  first  informa- 
tion implicating  plaintiff,  ami  prior  to  the  arrest,  to  make  in- 
quiries of  the  ncipbhors  of  Dicrs  as  to  his  habits,  standing,  and 
character,  and  tliat  he  was  negligent  iu  failing  so  to  do.     We  do 
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not  think  so.  An  atrocious  crime  had  been  perpetrated,  and  it 
was  important  that  the  officer  should  act  promptly  to  prevent  a 
possible  escape  of  the  person  accused.  He  was  justified  in  acting 
upon  reliable  information  in  his  possession,  which  was  suflScient 
to  raise  an  honest  belief  in  the  mind  of  a  prudent  person  of  the 
probable  guilt  of  the  plaintiff.  He  was  not  required  to  make 
further  investigation  to  ascertain  if  the  accused  was  not,  in  fact, 
innocent. 

It  is  argued  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.  The  basis  of  this  contention  ia 
the  treatment  which  tlie  plaintiff  received  at  the  hands  of  the 
sheriff  at  the  time  he  was  taken  into  custody  and  during  his  im- 
prisonment. In  Atwood  V.  Atwater,  43  Keb.  147,  which  was  an 
action  for  false  imprisonment,  we  had  under  consideration  the 
liability  of  a  police  officer  for  making  an  arrest  under  a  warrant, 
and  it  was  held  that,  if  such  officer  acts  oppressively  in  the  exe- 
cution of  the  process  placed  in  his  hands,  and  unnecessarily 
abuses  the  person  ^^^  arrested,  he  must  answer  therefor  in  dam- 
ages. The  rule  is  not  different  where  the  arrest  is  made  without 
process.  Was  the  plaintiff  treated  unnecessarily  severe?  It  is 
undisputed  that  the  sheriff  put  handcuffs  upon  him  immediately 
upon  his  arrest,  but  the  evidence  is  conflicting  as  to  the  length 
of  time  they  remained  on.  The  plaintiff's  testimony  is  to  the 
effect  that  they  were  not  removed  until  Thursday  after  he  was 
taken  in  custody,  while  the  evidence  on  behalf  of  the  defendants 
tends  to  show  that  the  irons  were  removed  for  a  short  period  a 
number  of  times  prior  to  Tuesday,  on  which  date  they  were  taken 
off  and  not  put  on  again,  and  that  plaintiff  at  the  time  made  no 
complaint  about  his  treatment.  It  is  also  shown  that  plaintiff's 
feet  were  manacled,  but  here  again  there  is  a  conflict  in  the  proofs 
adduced  as  to  how  long  the  fetters  were  so  left  upon  them.  It  is 
argued  that  there  was  no  necessity  for  placing  the  plaintiff  in 
irons,  since  he  offered  no  resistance,  and  at  no  time  made  any 
attempt  to  escape.  It  is  said:  "From  all  that  appears  to  the  con- 
trary, the  sheriff  might  have  written  to  the  plaintiff,  and  he 
would  have  come  in  and  submitted  quietly  to  arrest,  and  might 
have  been  tied  to  a  tree  in  the  jail  yard  with  woolen  yam,  in  the 
safe  assurance  that  he  would  be  found  there  when  he  was  wanted 
for  examination.**  This  may  be  true,  and  yet  the  sheriff  was  not 
at  the  time  aware  of  it.  He  did  not  know  that  the  plaintiff  would 
not  attempt  to  escape.  Diers  was  charged  with  a  heinous  crime, 
which  caused  considerable  excitement  and  commotion  among 
the  people  of  the  county,  and  the  sheriff  had  been  informed  that 
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the  plaintiff  was  ft  "bad  man.  The  evidence  bearing  upon  the 
sheriff's  treatment  was  submitted  to  the  jury  under  these  instruc- 
tions: 

"While  an  officer  is  bound  to  treat  his  prisoners  with  such 
kindness  as  may  be  consistent  with  security,  and  will  not  bo 
warranted  in  employing  any  harsh  or  unnecessary  restraint,  yet 
it  is  his  duty  to  use  such  reasonable  precautions  as  the  case  re- 
quires to  prevent  escape,  especially  in  arrest  *^**  for  felony  or 
offenses  of  great  magnitude.  His  action  in  this  regard  is  to  be 
considered  in  the  light  of  all  facts  and  circumstances  proved  by 
the  evidence  on  the  trial  of  the  case  bearing  upon  the  question 
of  what  means  are  reasonably  necessary  to  keep  the  prisoner  safe 
and  secure. 

"The  jury  are  instructed  that,  in  order  to  constitute  an  assault 
and  battery  in  this  case,  it  is  necessary  that  the  jury,  from  the 
evidence,  find  that  the  defendant  Mallon  had,  at  the  time  and 
place  complained  of,  unlav^-fully  used  force  and  violence  upon 
the  person  of  the  plaintiff  in  excess  of  what  was  reasonable  and 
ueca'sary,  under  the  circumstances,  to  safely  detain  and  secure 
the  safe-keeping  of  the  plaintiff.  If  the  jury,  from  the  evidence, 
find  there  was  no  excess  of  force  or  violence  used  by  the  defend- 
ant beyond  what  was  sensibly  necessary  to  safely  keep  the  plain- 
tiff, tlien  the  defendant  would  not  be  liable  in  this  action;  but  if 
the  jury,  from  the  evidence,  believe  that  the  defendant  Mallon 
did  use  any  excess  of  force  or  violence  beyond  what  was  reasonably 
necessary  to  safely  keep  the  plaintiff,  then  the  defendant  would  be 
liable  to  the  plaintiff  for  any  injury  or  damage  suffered  by  the 
plaintiff  by  reason  alone  and  rising  solely  out  of  t))e  use  of  such 
excessive  force  or  violence  wantonly  or  excessively  inflicted." 

Under  these  instructions,  which  are  substantially  the  same  as 
those  approved  by  the  supreme  court  of  Michigan  in  Firestono 
V.  Rice,  71  Mich.  377,  15  Am.  St.  Rep.  2(;r.,  the  jury  decided  that 
the  sheriff  was  justified  in  placing  the  plaintiff  in  irons.  After 
a  careful  consideration  of  the  evidence  retumod  in  the  bill  of 
exceptions,  we  are  satisfied  that  it  sustains  the  verdict.  The 
sheriff  was  not  prompted  to  do  as  he  did  through  malice  or  ill- 
will,  but  he  acted  in  good  faith,  believing  it  was  necessary  to 
handcuff  the  plaintiff  to  prevent  his  escape.  In  the  language  of 
Morse,  J.,  in  Firestone  v.  Rice,  71  Mich.  377,  15  Am.  St.  Rep. 
266:  "Having  reasonable  cause  for  making  the  arrest,  the  ques- 
tion arises.  Was  the  officer  justified  in  handcuffing  the  parties? 
We  think  the  rule  laid  down  by  the  circuit  **•  judge  a  proper 
one.    There  must  be  some  discretion  reposed  in  a  sheriff,  or 
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other  ofHcer,  making  an  arrest  for  a  felony,  as  to  tlie  means  taken 
to  apprehend  the  supposed  offender,  and  to  keep  him  safe  and 
secure  after  such  apprehension;  and  this  discretion  cannot  be 
passed  upon  by  a  court  or  jury,  unless  it  has  been  abused  through 
malice  or  wantonness  or  a  reckless  indifference  to  the  common 
dictates  of  humanity.  It  must  be  found  that  the  officer  was  un- 
necessarily rough  and  inhuman  in  his  treatment  of  the  person 
arrested,  and  without  any  view  to  prevent  the  escape  of  such 
person.  It  is  not  necessary,  as  claimed  by  the  plaintiff's  counsel, 
that  the  prisoner  must  be  unruly,  or  attempt  to  escape,  before 
he  can  be  handcuffed,  or  do  anything  indicating  a  necessity  for 
such  restraint.  Nor,  in  the  event  that  he  does  nothing  at  the 
time  of  the  arrest  in  the  way  of  attempting  to  escape,  or  resisting 
the  officer,  is  it  necessary  that  he  should  be  a  notoriously  bad 
character  in  order  to  justify  the  tying  of  his  hands.  There  may 
be  other  and  sufficient  reasons,  as  it  seems  to  me  there  were  in 
this  case,  why  such  extreme  measures  should  be  resorted  to  in 

order  to  secure  and  safely  lodge  the  prisoner That  it 

turned  out  afterward  that  the  plaintiff  was  innocent  of  any  of- 
fense, was  neither  a  'slippery'  or  desperate  character,  but  an 
inoffensive  and  reputa,ble  citizen,  and  that  he  never  had  the  re- 
motest idea  of  trying  to  escape,  cannot  alter  the  rule  which  saves 
the  sheriff  harmless  from  an  act  which  appeared,  at  the  time  it 
was  done,  to  be  both  necessary  and  reasonable.  The  arrest  of  an 
innocent  man  is  an  indignity  hard  to  be  borne,  and  the  tying  of 
his  hands  with  cords  or  irons  is  something  that  makes  the  blood 
run  chill  to  contemplate;  but  both  are  indignities  ofttimes  with- 
out redress,  and  a  necessary  consequence  of  the  due  administra- 
tion of  justice  in  the  suppression  of  crime.  An  officer  is  bound 
to  act  humanely,  and  cannot  lightly,  and  without  reason,  either 
arrest  or  harshly  treat  a  supposed  offender,  be  he  innocent  or 
guilty The  sheriff  cannot  stop,  *^''  when  the  man  is  un- 
known to  him,  at  the  moment  of  arrest,  to  inquire  into  his  char- 
acter, or  his  intentions  as  to  escape,  or  his  guilt  or  innocenco 
of  the  offense  charged  against  him.  His  duty  is  to  take  him,  t^ 
safely  keep  him,  and  to  bring  his  body  before  a  magistrate.  If 
he  does  this  without  wantonness  or  malice,  it  is  not  for  a  jury  to 
fmd  that  his  precautions  were  useless  and  unnecessary  in  the 
light  of  after-acquired  knowledge  of  the  true  character  and  in- 
tent of  the  accused,  and  to  punish  the  sheriff  in  damages  for 
what  honestly  appeared  to  him  at  the  time  to  be  reasonable." 

After  a  careful  consideration  of  the  record  and  the  able  argu- 
ments of  counsel,  we  are  convinced  that  plaintiff  has  had  a  fair 
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and  impartial  trial,  and  there  being  no  reversible  error  committed 
by  the  trial  court,  the  Judgment  is  afl&rmed. 

Post,  J.,  not  sitting. 

ARREST  WITHOUT  WARRANT.— A  peace  officer  has  the  right, 
without  warrant,  to  arrest  any  person  in  the  night,  when  he  has  rea- 
sonable ground  to  believe  that  such  person  has  committed  a  felony: 
People  V.  Kilvington,  104  Cal.  86;  43  Am.  St.  Rep.  73,  and  note.  An 
arrest  sought  to  be  made  by  an  officer  without  warrant,  for  a  crime  not 
committed  in  his  presence,  and  when  it  is  doubtful  if  any  crime  has  been 
committed,  is  an  unlawful  arrest:  Cryer  v.  State,  71  Miss.  467;  42  Am. 
St.  Rep.  473,  and  note. 

AUKEST— PROBABLE  CAUSE  FOR  — WHAT  AMOUNTS  TO.— 
Probable  cause  for  procuring  an  arrest  is  such  reasonable  ground  of  sus- 
picion supported  by  circunistunces  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the  party  arrested  was  guilty : 
Rich  V.  Mclnernv,  103  Ala.  345;  49  Am.  St.  Kep.  32,  and  note;  People 
V.  Kilvington,  104  ChI.  86;  43  Am.  St.  Rep.  73. 

ARREST— PROBABLE  CAUSE— QUESTION  OF  LAW.— If  a  police 
officer,  intending  to  arrest  a  person,  kills  him,  the  question  whether  he 
had  probable  cause  to  believe,  or  reasonable  grounds  for  suspicion,  that 
the  (iecea'-ed  had  committed  a  felony,  is  one  of  law  for  the  court  where 
the  facts  nre  umlisputed:  People  v.  Kilvington,  104  Cal.  86;  43  Am.  St. 
Rep.  73,  and  note. 

ARREST— TREATMENT  OF  PRISONER.— An  officer,  having  rea- 
sonable  cause  to  believe  a  person  guilty  of  a  felony,  may,  in  arresting, 
handcuff  him;  and  if  this  be  done  witliont  wantonness  or  malice,  the 
officer  cannot  be  held  liable  in  damagt-s  for  what,  at  the  time,  seemed 
to  liim  reasonable  and  right,  though  it  transpires  that  his  precautions 
were  unnecessary  in  the  light  of  after-scquired  knowledge  of  the  true 
character  and  intent  of  the  accused:  Firestone  v.  Rice,  71  Mich.  377;  16 
Am.  SU  Rep.  1 66. 


American  Water  Works  Company  v.  State. 

[4«  NEBBAJKA,  194.] 

A  DEMURRER  DOES  NOT  ADMIT  THE  CORRECTNESS 
OF  CONCLUSIONS  of  law  stated  in  the  pleading  to  which  it  is  inter- 

A  WATER  COMPANY,  HAVING  A  FRANCHISE  TO  FUR- 
NISH WATER  TO  A  CITY  AND  ITS  INHABITANTS,  assumes  a 
public  dutv.  part  of  which  is  U)  furnish  water  to  all  such  inhabitants 
at  reasonable  rates,  and  not  to  char»{e  any  of  them  prices  not  charged  to 
all  others  for  a  like  service  and  under  similar  conditions. 

A  WATER  COMPANY  HAS  A  RIGHT  TO  PRESCRIBE  ALL 
SUCH  RULES  AND  REGULATIONS  for  its  convenience  and  security 
as  are  reasonable  and  just,  and  to  refuse  to  furnish  water  to  any  person 
who  det:l  nes  to  comply  with  them. 

THE  RULES  WHICH  A  WATER  COMPANY  MAY  PRE- 
SCRIBE and  enforce  must  be  reasonable,  just,  lawful,  and  not  discro- 
tionary. 

WATER  COMPANIES.— A  RULE  REQUIRING  THE  PAY- 
MENT OF  ONE  DOLLAR  by  every  person  from  whose  premises  water 
has  been  turned  off  for  nonpayment  of  water  rates,  as  a  charge  for 
turning  the  wat«r  oil  and  fur  then  turning  it  on  again,  ia  unreason- 
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able.  The  company  may,  by  mandamus,  be  compelled  to  turn  such 
water  on,  on  the  payment  or  tender  to  it  of  the  same  price  at  which  it 
would  be  turned  on  for  a  person  who  had  not  before  used  water,  and  had, 
therelore,  never  been  in  default. 

Connell  &  Ives,  for  tlie  plaintiff  in  error. 

Charles  A.  Goss,  contra. 

107  ij^GAN,  C.  The  sijate  of  Nebraska,  upon  the  relation  of 
W.  I.  Walker,  filed  an  application  in  the  district  court  of  Douglaa 
county,  against  the  American  Water  Works  Company  (herein- 
after called  the  "water  company"),  for  a  peremptory  writ  of 
mandamus  to  compel  the  water  company  to  furnish  the  relator 
water  for  use  at  his  residence  in  the  city  of  Omaha.  The  relator 
alleged  in  his  application  that  the  water  company  was  a  corpo- 
ration doing  business  in  the  city  of  Omaha;  that  it  was  a  com- 
mon carrier  and  furnisher  of  water  to  the  city  of  Omaha  and  its 
inhabitants;  that  it  had  secured  a  franchise  from  the  city,  in  and 
by  which  it  had  the  right  to  use  the  streets,  alleys,  and  public 
grounds  thereof  for  lajdng  its  water  mains  and  erecting  its  hy- 
drants; that  it  was  in  the  possession  and  use  of  the  streets  and 
alleys  of  said  city  for  the  purpose  of  supplying  said  city 
and  its  inhabitants  vnth.  water;  that  the  relator  occupied 
a  dwelling  on  Davenport  street,  in  said  city,  near  which  dwelling 
the  water  company  had  a  water  main;  that  the  water  company 
had  furnished  him  water  at  his  premises  since  the  10th  of  Febru- 
ary, 1890,  at  the  rate  charged  by  the  water  company  of  eleven 
dollars  per  year;  that  he  had  always  paid  his  water  rents  promptly 
on  the  first  days  of  January  and  July  in  each  year,  as  required 
by  the  rules  of  the  company,  until  the  first  day  of  July,  1891; 
that  his  water  rents  were  paid  up  to  the  last  day  mentioned; 
that  on  said  date  there  became  due  to  the  water  company  five 
dollars  and  fifty  cents,  being  the  water  rents  from  that  date  to 
the  first  day  of  January,  1893;  that  *^®  he  was  absent  from  home 
on  the  Ist  of  July,  1891,  and  remained  absent  until  about  the 
1st  of  August  of  that  year;  that  by  reason  of  the  pre=s  of  iw 
ness,  he  forgot,  after  his  return,  to  pay  his  water  rents  until 
the  seventeenth  day  of  August,  when  the  water  company  shut 
the  water  off  from  his  residence;  that  on  the  18th  of  August,  he 
went  to  the  office  of  the  water  company,  in  the  city  of  Omaha, 
and  tendered  it  the  rent  from  the  first  day  of  *July,  1891,  to  the 
first  day  of  January,  1892,  and  requested  the  water  company  to 
turn  on  the  water  at  his  residence,  and  that  the  water  company 
refused  to  do  so.  The  answer  of  the  water  company  to  the  rela- 
tor's application,  so  far  as  material  here,  alleged  that  the  relator 
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had  actual  notice  of  the  rules  and  regulations  of  the  water  com- 
pany; that  these  rules  were  reasonable;  that  they  were  proper 
and  necessar}'  for  carrying  on  its  business  and  supplying  water 
to  its  customers,  and  were  enforced  against  all  citizens  and  cus- 
tomers alike;  that  among  such  rules  and  regulations  was  the  fol- 
lowing: "Water  rents  will  be  due  and  payable  on  the  first  days 
of  January  and  July  of  each  year,  in  advance  at  the  cojnpany's 

office If  not  paid  wifcliin  thirty  days  after  they  fall  due, 

the  water  will  be  turned  off  and  not  turned  on  again  until  all 
back  rents  and  charges  are  paid,  including  a  charge  of  one  dollar 
for  turning  the  water  off  and  on";  that  the  relator  refused  to 
comply  with  this  rule  by  paying  the  sum  of  one  dollar,  aa  re- 
(^uired  by  it  for  turning  the  water  off  and  on  at  his  premises,  and 
that  relator  was  insolvent.  The  relator  submitted  a  demurrer 
to  this  answer,  which  the  district  court  sustained,  and  issued 
the  writ  prayed  for. 

1.  It  is  insisted  that  the  judgment  of  the  district  court  is 
wrong,  because  the  answer  alleges,  and  the  demurrer  admits,  that 
the  charge  of  one  dollar  demanded  of  relator  for  turning  off  and 
on  the  water  was  a  reasonable  charge;  that  the  rule  itself  was  rea- 
sonable and  proper,  and  necessary  to  the  carrying  on  of  respond- 
ent's business,  and  that  relator  was  insolvent.  But  we  are  of 
opinion  that  all  these  averments  *****  of  the  answer,  except  the 
one  as  to  the  insolvency  of  the  relator,  are  mere  conclusions  of 
law.  "A  demurrer  to  a  pleading  admits  the  truth  of  the  facta 
well  pleaded,  for  the  purpose  of  determining  their  sufficiency 
as  a  cause  of  action  or  defense;  but  it  does  not  admit  the  correct- 
ness of  the  conclusions  of  law  therein  set  out":  Smith  v.  Henry 
County,  15  Iowa,  385;  Branham  v.  Mayor  of  San  Jose,  24  Cal. 
585. 

2.  The  allegation  in  the  answer  that  the  relator  was  insolvent, 
we  think,  tendered  an  immaterial  issue,  as  will  be  seen  farther 
on. 

3.  The  water  company,  though  a  private  corporation,  by  vir- 
tue of  the  franchise  granted  it  by  tlie  city  of  Omaha  and  its  user 
of  such  franchise,  became  affected  with  a  public  use.  By  accept- 
ing such  franchise  and  entering  upon  the  business  of  furnishing 
water  to  the  city  and  its  inhabitants,  it  assumfnl  a  public  duty. 
That  duty  was  to  furnish  water  at  reasonable  rates  to  all  the  in- 
habitants of  the  city,  and  to  charge  each  inhabitant  of  the  city 
for  water  furnished  the  same  price  it  charges  every  other  inhab- 
itant for  a  like  service  under  the  same  or  similar  conditions: 
WUliamA  t.  Mutual  G«s  Co.,  52  ^lich.  499;   50  Am.  Hep.  266; 
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Shepard  v.  Milwaukee  Gas  Light  Co.,  6  Wis.  539;  70  Am. 
Dec.  479.  And  we  have  no  doubt  but  tliat  the  water  company 
had  and  has  the  right  to  prescribe  all  such  rules  and  regula- 
tions for  its  convenience  and  security  as  are  reasonable  and 
just,  and  to  refuse  to  furnish  water  to  any  inliabitant  who  re- 
fuses to  comply  with  such  reasonable  rules  and  regulations. 
But  such  rules  must  be  reasonable,  just,  lawful,  and  not 
discriminatory:  Shepard  v.  Milwaukee  Gas  Light  Co.,  6  Wis. 
539;  70  Am.  Dec.  479.  Is  the  rule  pleaded  by  the  respondent 
in  its  answer  a  reasonable  and  valid  one,  with  which  relator  mast 
have  complied  as  a  condition  precedent  to  his  rig'ht  to  compel 
respondent  to  fumisih  him  water?  It  is  to  be  observed  that  the 
rule  provides  that,  if  default  shall  be  made  in  the  payment  of 
water  rents,  the  water  shall  be  turned  off,  and  that  *<*®  it  v/ill 
not  be  agaiii  turned  on  until  two  things  are  done:  1.  All  back 
rents  and  charges  paid;  2.  The  payment  of  one  dollar  extra  for 
turning  off  and  on  the  water.  As  the  relator  in  this  case  ten- 
dered to  the  respondent  the  water  rents  from  the  1st  of  July, 
1891,  to  the  1st  of  January,  1892,  the  question  whether  that  part 
of  the  rule  requiring  one  in  default  for  water  rents  to  pay  such 
rents  as  a  condition  precedent  to  its  right  to  have  the  water 
turned  on  again,  is  not  necessarily  involved  in  this  case.  The 
precise  inquiry  here  is,  whether  that  part  of  the  rule  is  reason- 
able which  requires  one  in  default  for  water  rents,  in  order  to 
procure  the  use  of  water,  to  pay  this  charge  or  penalty  of  one 
dollar.  To  be  valid  and  enforceable,  it  must,  in  itself,  be  law- 
ful and  reasonable  and  just,  and  it  must  not  discriminate  between 
persons  similarly  situated.  The  reasonableness  and  validity  of 
the  rules  of  private  corporations  which  had  assumed  the  per- 
formance of  public  duties,  or  by  reason  of  the  acceptance  of 
franchises,  and  engaging  in  the  business  of  serving  the  public  by 
supplying  it  with  water,  gas,  etc.,  and  had  thereby  become  pub- 
lic service  corporations,  have  been  frequently  before  the  courts, 
but,  so  far  as  we  know,  no  court  has  suggested  a  test  for  determin- 
ing whether  or  not  the  rules  of  such  a  corporation  are  reasonable. 

In  Tacoma  Hotel  Co.  v.  Tacoraa  Light  etc.  Co.,  3  Wash.  316, 
28  Am.  St.  Rep.  35,  it  is  said  in  the  syllabus:  "A  rule  of  a  water 
•company  which  requires  water  rates  to  be  paid  quarterly,  adds  a 
penalty  of  five  per  cent  in  case  of  default  of  payment  for  ten 
days,  and  provides  that,  after  a  default  for  fifteen  days,  the  water 
shall  be  shut  off  from  the  premises,  is  a  reasonable  regulation.*' 

In  Williams  v.  Mutual  Gas  Co.,  53  Mich.  499,  50  Am.  Rep. 
S66,  it  was  held:  "The  requirement  of  a  deposit  of  money  to 
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guarantee  the  payment  of  the  price  of  the  gas  used  is  not  an  un- 
reasonable one,  and  the  company  may  discontinue  furnishing 
the  gas  unless  complied  with." 

In  Shiras  v.  Ewing,  48  Kan.  170,  it  was  held  that  a  *®^  rule 
of  a  water  company  giving  it  the  right  to  shut  off  water  from  the 
premises  of  a  consumer  who  wastes  it  is  reasonable. 

In  People  v.  Manhattan  Gas  Light  Co.,  45  Barb.  136,  the  right 
of  a  gas  company  to  refuse  to  furnish  a  customer  with  gas  until 
he  paid  his  past  due  gas  bills  was  affirmed. 

In  Shepard  v.  Milwaukee  Gas  light  Co.,  G  Wis.  539,  the  reason- 
ableness of  several  rules  of  the  gas  company  were  considered. 
Tlie  ninth  rule  authorized  the  company,  by  its  inspector,  to  have 
free  access  at  all  times  to  buildings  and  dwellings,  to  examine 
the  whole  apparatus,  and  for  the  removal  of  the  meter  and  ser- 
vice pipe.  The  court  said:  "This  regulation  is  too  general,  and 
cannot  be  upheld,  or,  at  least,  a  party  cannot  be  required 
to  subscribe  to  it  to  entitle  him  to  be  furnished  with  gas.**  Rule 
14  provided  that  the  company  should  have  the  right,  at  any  time, 
to  shut  off  the  gas,  if  it  should  find  it  necessary  to  do  so  to  pro- 
tect itself  from  fraud.  The  court  said:  "Here  the  company  as- 
sume the  whole  power  to  decide  upon  the  question  of  abuse  or 
fraud,  either  in  fact  or  in  anticipation,  without  notice,  without 
trial,  of  their  own  mere  motion.  This  summary  jurisdiction 
would  not  be  given  to  any  of  the  judicial  courts  in  any  case  but 

upon  the  most  urgent  emergency It  is  no  hardship  for 

the  company  to  resort  to  the  same  tribunals,  upon  like  process, 
for  protection  against  fraud,  as  tlie  law  provides  for  individuals.** 
Rule  16  provided  that,  after  the  admission  of  gas  into  the  fittings, 
they  should  not  "be  disconnected  or  opened,  either  for  alteration 
or  repairs  or  extensions,  without  a  permit  from  the  company, 
which  mi<:ht  be  obtained  from  the  company's  office,  free  of  ex- 
pense, "and  any  gasfitter,  or  other  person,  who  ni.-iy  violate  tiiis 
regulation  will  be  held  liable  to  pay  treble  the  amount  of  duin- 
agea  occasioned  thereby."  The  court  said:  "It  is  not  to  be  allowed 
that  the  pas  company  can  impose  penalties  in  tliis  way,  or  make 
the  submission  ****  to  such  penalties  a  condition  precedent  to 
the  right  0*  the  citizen  to  be  furnished  with  gas.  It  is  singular, 
if  the  legislature  has  given  to  the  gas  company  the  right  to  in- 
hibit the  citizen  from  altering  the  arrangement  of  his  gas  appar- 
atus in  his  dwelling  without  their  assent  first  had  and  obtained, 
or  from  extending  the  same;  and  still  more  singular  that  the 
company  should  claim  the  sovereign  right  to  inflict  penalties 
upon  him  for  doing  so.** 
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In  Gas  Light  Co.  v.  Colliday,  25  Md.  1,  it  was  held  that  the 
gas  company  could  not  refuse  to  furnish  gas  to  a  person  because 
he  refused  to  pay  a  former  gas  bill,  or  a  bill  contracted  for  gaa 
used  on  other  premises:  See  Lloyd  v.  Washington  Gas  Light 
Co.,  1  Mackey,  331;  New  Orleans  Gas  Light  Co.  v.  Paulding,  12 
Eob.  (La.)  378. 

In  Sickles  v.  Manhattan  Gas  Light  Co.,  64  How.  Pr.  33,  a  dis- 
pute arose  between  the  gas  company  and  the  consumer,  and  it  was 
held  that  the  latter  was  entitled  to  have  his  rights  investigated 
by  the  fouits,  and  that  the  company  would  be  enjoined  from 
cutting  off  the  gas  until  a  trial  of  the  case  could  be  had. 

In  Rockland  Water  Co.  v.  Adams,  84  Me.  473,  30  Am.  St.  Eep. 
368,  a  rule  of  the  water  company  provided  that  users  of  water 
should  be  liable  to  pay  rent  for  the  whole  year,  whether  they 
actually  used  it  for  that  length  of  time  or  not,  and  the  payments 
for  water  should  be  made  yearly  in  advance.  This  rule  was  held 
to  be  unreasonable  and  void. 

In  State  v.  Nebraska  Teleph.  Co.,  17  Neb.  126,  52  Am.  Rep. 
404,  during  the  year  1883,  Webster  had  a  telephone  in  an  office, 
but  the  telephone  company,  for  some  reason,  neglected  to  fur- 
nish him  a  list  of  its  subscribers  residing  in  the  city  of  Lincoln 
and  other  cities  and  villages  reached  by  its  telephone  lines. 
When  Webster's  telephone  rent  became  due,  he  refused  to  pay 
for  that  part  of  the  time  he  had  used  tbe  telephcne  and  during 
which  he  had  been  deprived  of  the  list  of  subscribers.  A  dis- 
pute arose  between  Webster  and  the  telephone  company,  and  the 
company  removed  its  telephone  from  ^^^  Webster's  office. 
Some  time  after  that,  Webster  requested  the  telephone  company 
to  put  a  telephone  in  his  office,  and  tendered  the  company  the 
sum  charged  its  regular  subscribers  for  such  work.  It  does  not 
appear  that  Webster  tendered  his  telephone  rents  in  advance, 
nor  that  the  rents  were  payable  in  advance,  but  it  appears  from 
the  report  of  the  case  that  Webster  was  financially  able  to  pay 
the  telephone  rents  when  they  matured.  The  telephone  com- 
pany refused  to  put  in  the  telephone,  alleging  that  the  telephone 
had  been  removed  from  Webster's  office  by  reason  of  his  refusal 
to  pay  his  rents.  Webster  then  applied  to  this  court  for  a  man- 
damus to  compel  the  telephone  company  to  furnish  him  a  tele- 
phone, and  the  court  awarded  the  writ.  The  court  said:  "It  is 
insisted  that  the  conduct  of  the  relator  [the  refusal  of  Webster 
to  pay  the  rent  of  the  telephone  which  had  been  removed  from 
■his  office]  now  relieves  respondent  from  any  obligation  to  fur- 
nish the  telephone,  even  if  such  obligation  would  otherwise  ex- 
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ist.  We  cannot  see  that  the  relations  of  the  parties  to  each 
other  [growing  out  of  their  past  transactions]  can  have  any  in- 
fluence upon  their  rights  and  obligations  in  this  action.  If  re- 
lator is  indebted  to  respondent  for  the  use  of  its  telephone,  the 
law  gives  it  an  adequate  remedy  by  an  action  for  the  amount 
due.  If  the  telephone  [company]  has  become  such  a  public 
servant  as  to  be  subject  to  the  process  of  the  courts  in  compell- 
ing it  to  discharge  public  duties,  the  mere  fact  of  a  misunder- 
etanding  with  those  who  desire  to  receive  its  public  benefits  will 
not  alone  relieve  it  from  the  discharge  of  those  duties.  While 
either,  or  perhaps  both,  of  the  parties  may  have  been  in  the 
wrong,  so  far  as  the  past  is  concerned,  we  fail  to  perceive  how 
it  can  affect  the  rights  of  the  parties  to  this  action."  This  case ; 
is  decisive  of  the  question  under  consideration,  and  also  disposes 
of  the  issue  of  relator's  insolvency  tendered  by  the  answer  of 
respondent  In  State  v.  Nebraska  Teleph.  Co.,  17  Neb.  126,  j 
52  Am.  Rep.  404,  respondent  refused  to  furnish  a  telephone, 
because  ***  it  alleged  that  Webster  was  indebted  to  it  for  the 
rent  of  a  telephone  previously  furnished  to  and  used  by  him, 
and  which  had  been  removed  because  of  his  failure  to  pay  the 
rent.  In  the  case  at  bar  the  water  company  refused  to  furnish 
relator  water,  because  it  alleged  that  the  relator  was  indebted 
to  it  for  having  turned  off  the  water  from  his  premises  while 
he  was  in  default  in  paying  his  water  rent.  The  cost  and  ex- 
pense of  turning  off  and  on  the  water  for  a  patron  enters  into 
and  forms  a  part  of  the  semi-annual  water  rent  paid  in  advance 
by  such  patron  under  the  rules  of  the  company.  It  would  be 
unjust  to  permit  the  water  company  to  exact  payment  for  this 
eervice  a  second  time.  An  enforcement  of  the  rule  would  com- 
pd  a  citizen  who  had  once  made  a  default  in  his  water  rent, 
though  he  afterward  paid  all  such  rents,  to  pay  a  greater  price 
or  rate  for  water  than  that  paid  by  another  citizen  for  the  same 
water  under  the  same  conditions.  We  reach  the  conclusion 
that  the  respondent  in  this  case  has  shown  no  sufficient  excuse 
for  not  furnishing  the  relator  with  water;  and  that  the  rule  in- 
voked by  it  to  stay  the  process  of  the  courts  is  unreasonable  and 
discriminatory  in  its  nature,  and  therefore  void. 
The  judgment  of  the  district  court  is  affirmed. 

Irvine,  C,  not  sitting. 

PT^EADING— A  GKNERAL  DEMURRER  DOES  NOT  ADMIT 
MERE  rONri.USlONS  OF  LAW:  Peake  v.  Buell,  90  Wis.  608;  48 
Am  St.  Rep.  946.  and  note. 
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WATER  COMPANIES— REASONABLE  REGULATIONS.— A  rule 
of  a  corporation  holding  a  franchise  of  the  right  to  supply  a  city  and  its 
inhabitants  with  water,  which  provides  that  upon  the  nonpayment, 
within  a  reasonable  time,  of  the  amount  due  by  a  party  for  water  fur- 
nished him,  the  corporation  may  deprive  him  of  the  further  use  of  its 
water  by  shutting  off  the  supply  until  payment  of  the  amount  due,  is 
reasonable  and  binding,  as  against  a  party  furnished  with  water  under 
a  contract  with  actual  notice  of  the  rule,  and  its  enforcement  will  not 
be  enjoined:  Tacoma  Hotel  Co.  v.  Tacoma  Land  etc.  Co.,  3  Wash.  316; 
28  Am.  St.  Rep.  35,  and  note.  See,  also,  Rockland  Water  Co.  v.  Adams, 
84  Me.  472 ;  30  Am.  St.  Rep.  338. 

GAS  COMPANIES— DUTY  TO  FURNISH  GAS.— A  gas  company  is 
bound  to  supply  with  gas  all  individuals  requiring  it,  on  payment  or 
reasonable  security:  Williams  v.  Mutual  Gas  Co.,  5J  Mich.  499;  50  Am. 
Rep.  266;  Shepard  v.  Milwaukee  Gas  etc.  Co.,  6  Wis.  5:S9;  70  Am.  Dec. 
47y,  and  extended  note.  That  a  gas  company,  in  the  absence  of  anything 
to- the  contrary  in  the  charter,  may  choose  its  own  customers  is  main- 
tained in  Patterson  Gas  etc.  Co.  v.  Brady,  27  N.  J.  L.  245,  72  Am.  Dec. 
360,  and  McCune  V.  Norwich  City  Gas  Co.,  30  Conn.  521;  79  Am.  Dec. 
278. 


McGinn  v.  State, 

[46  Nebraska,  427.] 

THE  TERM  "MONTH,"  at  common  law,  meant  a  lunar 
month  of  twenty-eight  days,  except  in  ecclesiastical  affairs,  and  as  ap- 
plied to  commercial  paper;  but,  in  this  country,  it  is  undei stood  to 
mean  a  calendar  month. 

A  CALENDAR  MONTH  IS  TO  BE  COMPUTED,  not  by  count- 
ing days,  but  by  k  oking  at  the  calendar.  It  terminates  with  the  day 
numerically  corresponding  to  the  day  of  its  commencement,  less  one  in 
the  following  month.  Thus,  if  a  term  of  three  calendar  months  begins 
with  the  ninth  day  of  April,  it  ends  at  midnight  on  the  eighth  day  of 
July. 

TIME  WHEN  STATUTES  GO  INTO  EFFECT.— If  a  constitu- 
tion declares  that  no  act  siiall  take  effect  until  three  calendar  months 
after  the  adjournment  of  the  eession  at  which  it  is  passed,  a  statute 
enacted  on  the  ninth  day  of  April  becomes  a  law  at  the  first  moment 
of  the  ninth  day  of  July.  This  remains  true,  though  another  statute 
declares  that  the  time  within  which  an  act  is  to  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  including  the  last. 

FORMER  JEOPARDY. — One  who  procures  a  reversal  of  a  judg- 
ment of  conviction  waives  his  right  of  objection  to  a  second  trial,  on 
the  ground  that  he  has  been  once  in  jeopardy. 

CRIMINAL  LAW— PRONOUNCING  SECOND  SENTENCE.— 
If  a  person  convicted  of  murder  is  sentenced  to  be  executed  at  a  day 
designated,  and,  in  the  mean  time,  to  remain  in  solitary  confinement, 
he  may,  at  a  subsequent  day,  be  again  brought  before  the  court,  and 
eenteiiced  to  be  executed  at  a  later  day,  if  the  first  sentence  was,  for 
some  cause,  irregular.  Though  the  prisoner  has  suffered  part  of  the 
eolitary  confinement,  it  is  not  a  part  of  the  sentence,  but  a  means  adopted 
to  make  more  certain  that  he  may  be  produced  at  the  time  fixed  for  his 
execution. 

Mahoney,  Minalian  &  Smyth,  and  Estelle  &  Hoeppner,  for  the 
plaintifE  in  error. 
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***  POST,  J.  The  plaintiff  in  error,  Barney  McGinn,  was, 
ftt  the  September,  1893,  term  of  the  district  court  for  Douglas 
county,  adjudged  guilty  of  the  crime  of  murder  in  the  first  de- 
gree, which  judgment  has  been  removed  into  this  court  for  re- 
view by  means  of  a  petition  in  error,  to  which  further  reference 
\«ill  hereafter  be  made.  The  prisoner  is,  by  the  information, 
charged  with  feloniously  and  maliciously  wounding,  with  intent 
to  kill,  one  Edward  McKenna  on  the  twenty-ninth  day  of  July, 
]893,  fron  which  he,  the  said  McKenna,  died  two  days  later,  on 
the  thirty-first  day  of  July.  It  is  unnecessary  to  examine  at 
length  the  evidence  adduced  in  support  of  the  allegations  of  the 
information.  It  is  sufTicient  for  the  purpose  of  this  investiga- 
tion that  the  dat^s  of  the  assault  end  the  death  of  the  deceased 
were  proved  as  charged  by  the  state.  The  jury,  at  the  close  of 
the  trial,  returned  a  general  verdict  of  murder  in  the  first  de- 
gree, without  assessing  the  penalty  therefor,  to  which  exception 
was  taken,  both  by  way  of  motion  for  a  new  trial  and  in  arrest 
of  judgment,  and  which  suggests  the  first  questions  presented 
for  our  consideration. 

Prior  to  the  act  approved  April  8,  1893,  entitled  "An  ****  act 
to  amend  section  No.  three  (3)  of  the  Criminal  Code,"  etc.  (Sess. 
Laws  1893,  c.  44,  p.  385),  the  only  penalty  for  murder  in  tha 
first  degree  was  death  by  hanging;  but,  by  section  1  of  the  act 
above  mentioned,  section  3  of  the  Criminal  Code  was  so  amend- 
ed as  to  read  thus:  "And,  upon  conviction  thereof,  shall  suffer 
death,  or  shall  be  imprisoned  in  the  penitentiary  during  life, 
in  the  discretion  of  the  jury."  By  section  2  of  said  act,  the 
original  section  is  repealed,  with  a  saving  clause  in  the  following 
language:  "Provided,  however,  that  such  repeal  shall  not  be 
construed  to  apply  to  any  offenses  committed  prior  to  the  taking 
effect  of  this  act,  nor  shall  the  same  affect  any  convictions  or 
prosecutions  held  under  said  original  section":  Sess.  Laws  1893, 
c.  44,  sec.  2,  p.  386.  The  contention  of  counsel  for  the  pris- 
oner is,  that  the  act  of  1893  took  effect  previous  to  the  date 
charged  in  the  information;  hence  the  district  court  should  have 
required  the  jury  to  fix  the  penalty,  and  that  it  accordingly  erred 
in  receiving  the  verdict  over  their  objections.  The  constitu- 
tional provision  which  bears  upon  the  subject  is  found  in  sec- 
tion 24  of  article  3,  as  follows:  "No  act  shall  take  effect  until 
three  calendar  months  after  the  adjournment  of  the  session  at 
which  it  passed,  unless,  in  case  of  emergency,  to  be  expressed 
in  the  preamble  or  body  of  the  act,  the  legislature  shall,  by  a 
vote  of  two-thirds  of  all  the  members  elected  to  each  houae. 
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otherwise  direct."  The  twenty-third  session  of  the  legislature 
adjourned  on  the  day  the  act  in  question  was  approved,  to  wit, 
April  8, 1893;  therefore,  the  precise  question  presented  is.  Whoa 
did  the  constitutional  period  of  three  calendar  months  after  the 
adjournment  of  that  session  terminate?  The  term  "month,"  at 
common  law,  whether  employed  in  statutes  or  contracts,  unless 
a  different  meaning  was  apparent  from  the  context,  was  held  to 
mean  a  lunar  month  of  twenty-eight  days,  except  in  ecclesiasti- 
cal affairs,  and  as  applicable  to  commercial  paper:  Chase** 
Blackstone's  Commentaries,  *141;  Bishop  on  ^^®  Contracts, 
sec.  1339;  Migotti  t.  Colvill,  L.  E.  4  C.  P.  Div.  233;  Lacon  v. 
Hooper,  6  Term  Rep.  224;  Churchill  v.  Merchants'  Bank,  19 
Pick.  532;  Guaranty  etc.  Co.  v.  Green  Cove  etc.  Ey.  Co.,  139 
U.  S.  137.  In  this  country,  many  of  the  earlier  cases  follow  the 
rule  of  the  common  law:  See,  also,  Ellis'  case,  8  IST.  J.  L.  286; 
Loring  v.  Hailing,  15  Johns.  119;  Stackhouse  v.  Halsey,  3  Johns. 
Ch.  74;  Eedmond  v.  Glover,  Dud.  (Ga.)  107.  Later  cases  have, 
as  a  rule,  construed  the  word  "month,"  when  it  does  not  appear 
to  have  been  used  in  a  different  sense,  to  mean  a  calendar 
month:  Glore  v.  Hare,  4  Neb.  132;  Brown  v.  Williams,  34  Neb. 
376,  and  cases  cited.  In  order  to  avoid  the  confusion  arising 
from  conflicting  instructions  of  the  term,  thirty-five  states  and 
territories  have,  by  legislative  enactment,  declared  the  term 
"month,"  vhen  used  without  qualification,  to  mean  a  calendar 
month;  and  in  England  the  common-law  rule  was  abolished  by 
statute  in  1850:   13  &  14  Vict.,  c.  21. 

It  is  said  by  counsel  for  the  prisoner,  referring  to  the  facts 
of  this  case,  that  "the  authorities,  without  exception,  support 
our  contention,  that  three  calendar  months  should  be  computed 
as  commencing  to  run  on  the  ninth  day  of  April  and  terminat- 
ing on  the  eighth  day  of  July,"  and,  as  that  proposition  presents 
the  issue  to  be  determined,  we  will  proceed  to  examine  some  of 
the  cases  cited  as  bearing  upon  the  subject.  In  Glore  v.  Haro, 
4  Neb.  132,  it  was  held  that  an  appeal  taken  on  the  twenty- 
Becond  day  of  August  from  a  judgment  rendered  February  2l8t 
is  not  within  the  six  months  prescribed  by  the  act  governing  ap- 
peals to  this  court.  In  Brown  v.  Williams,  34  Neb.  376,  a  not© 
executed  on  the  second  day  of  January  was  held  within  the  ex- 
ception contained  in  section  44  (Comp.  Stats.,  c.  6)  of  the  as- 
signment law,  being  a  debt  created  within  nine  calendar  months 
previous  to  a  general  assignment  made  on  the  second  day  of 
October  following.  In  Snyder  v.  Warren,  2  Cow.  518,  14  Am. 
Dec.  519,  fifteen  ^^''  calendar  months  were  computed  from  Au- 
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gust  15, 1822,  to  November  15,  1823.  In  McGuire  v.  Ulrich,  3 
Abb.  Pr.  28,  the  statute  required  one  month's  notice  to  quit 
before  suit  brought  The  notice  was  given  April  18th,  and  it 
was  held  that  a  calendar  month  had  intervened  before  the  com- 
Tnenceraent  of  the  action,  to  wit.  May  25tli.  In  Guaranty  etc. 
Co.  V.  Green  Cove  etc.  Ey.  Co.,  139  U.  S.  137,  the  first  publica- 
tion of  notice  was  made  August  9  th,  the  answer  day  named  being 
December  1st,  following.  After  computing  the  time  at  one 
hundred  and  fourteen  days,  the  court  say  the  time  is  "more 
than  four  lunar  months,  but  eight  days  less  than  four  calendar 
months." 

We  now  come  to  a  class  of  cases  having  a  more  direct  bearing 
upon  the  question  at  issue.  In  Commonwealth  v.  Maxwell,  27 
Pa.  St.  444,  the  statute  provided  that,  in  case  of  vacancy  in  the 
office  of  judge  of  common  pleas,  a  successor  should  be  chosen 
"at  the  first  general  election  which  shall  happen  more  than  three 
calendar  months  after  the  vacancy  shall  occur."  The  presid- 
ing judge  died  July  15,  1856,  and  the  general  election  for  that 
year  occurred  October  14th.  It  was  held  that  the  statutory 
period  had  not  intervened,  and  that  the  respondent,  who  was 
chosen  at  the  election  held  on  the  day  last  mentioned,  was  not 
entitled  to  the  olfice.  In  Minard  v.  Burtis,  83  Wis.  267,  we  ob- 
serve this  language:  *1t  is  also  said  that  the  notice  was  not 
given  one  calendar  month  before  the  action  was  commenced; 
that,  having  been  given  April  4tli,  it  would  not  be  complete  un- 
til June  1st.  We  cannot  adopt  this  view.  If  given  the  proper 
number  of  days  before  action  brought,  as  contiiined  in  the  cal- 
endar month  in  which  it  was  given,  as  in  this  case,  it  was  suffi- 
cient." The  leading  case  of  lister  v.  Garland,  15  Ves.  Ch.  248, 
arose  under  the  will  of  Sir  John  Tjester,  providing  that  the  tes- 
tator's sister,  Sarah  Pointer,  should,  within  six  calendar  months 
after  his  death,  give  security  that  she  would  not  at  any  time 
intermarry  with  A,  or  that  in  case  she  did  so  intermarry,  *^^ 
that  she  would,  within  six  calendar  months  thereafter,  pay  cer- 
tain bequests  therein  made.  The  testator  died  January  12th, 
and  the  security  given  July  12th  was  held  to  satisfy  the  require- 
ments of  the  will,  Grant,  M.  R.,  8a}'ing:  "The  question  i^, 
whether  the  day  of  Sir  John  Ijcster's  death  is  to  be  included  in 
the  six  months  or  to  be  excluded.  If  the  day  is  included,  she  did 
not,  if  it  is  excluded,  she  did,  give  the  required  security  before 
the  end  of  the  last  day  of  the  six  months,  and  therefore  did 
comply  sufficiently  with  the  conditions."  Hardy  v.  Ryle,  9 
Bam.  &  C.  603,  was  an  action  against  a  justice  of  the  peace  for 


Sept.  1895.]  McGinn  v.  State.  621 

illegally  detaining  the  plaintiff  after  the  expiration  of  his  term 
of  imprisonment.  The  defendant  relied  upon  a  statute  of  lim- 
itations which  required  the  action  to  be  brought  "within  six 
calendar  months  after  the  act  committed."  The  court,  after  a 
review  of  the  authorities,  say:  "The  question  ....  depends 
upon  this:  whether  the  fourteenth  day  of  December,  the  last  day 
of  the  plaintiff's  imprisonment,  is  to  be  included  or  excluded. 
....  If  it  is  to  be  included,  the  action  was  not  commenced  in 
time;  if  it  is  to  be  excluded,  it  was.'*  South  Stratfordshire 
Tramway  Co.  v.  Sickness  etc.  Assur.  Assn.,  1  Q.  B.  Div.  403, 
was  an  action  on  a  policy  of  insurance  for  twelve  calendar 
months,  from  November  24,  1888.  It  is  said  that  November  25, 
1887,  was  the  first,  and  November  24,  1888,  the  last,  day  covered 
by  the  policy.  And  to  the  same  effect  are  Young  v.  Higgon,  6 
Mees.  &  W.  49;  Watson  v.  Pears,  2  Camp.  294;  Iktcliffe  v.  Bar- 
tholomew, 1  Q.  B.  Div.  161;  Gross  v.  Fowler,  21  Cal.  393;  Sav- 
ings etc.  Soc.  V.  Thompson,  32  Cal.  347.  But  perhaps  the  most 
satisfactory  of  reported  cases  is  Migotti  v.  Colvill,  L.  E.  4  C.  P. 
Div.  233,  which  was  an  action  against  the  governor  of  the  Mid- 
dlesex House  of  Correction,  for  false  imprisonment.  It  appears 
that  the  plaintiff  was,  on  the  thirty-first  day  of  October,  sen- 
tenced to  imprisonment  for  the  period  of  one  calendar  *^* 
month,  and  to  the  further  term  of  fourteen  days,  to  commence 
on  the  expiration  of  the  first  sentence.  The  decision  turned 
upon  the  question  when  the  first  sentence  terminated,  and  Lord 
Denman,  after  an  exhaustive  examination  of  the  subject,  con- 
cludes as  follows:  "On  the  whole,  I  am  of  opinion  that  a  sen- 
tence of  imprisonment  for  one  calendar  month,  passed  on  any 
given  day  of  any  given  month,  is  to  be  held  to  begin  to  run 
from  the  first  moment  of  that  day,  and  to  expire  upon  arriving 
at  the  first  moment  of  the  corresponding  day  in  the  succeeding 
month.  If  there  be  no  such  corresponding  day,  by  reason  of  the 
succeeding  month  not  having  so  many  days  as  in  the  preceding 
month,  then,  by  analogy  to  the  law  established  in  the  case  of 
bills  of  exchange,  I  think  the  calendar  month  should  be  held 
to  have  expired  at  the  last  moment  of  its  last  day."  The  other 
judges,  Cotton,  Bramwell,  and  Brett,  concur  in  separate  opin- 
ions, the  latter  using  the  following  language:  "I  am  of  opinion 
that  the  term  a  'calendar  month'  is  a  legal  and  technical  terra, 
and  that  we  are  bound  to  interpret  its  legal  and  technical  mean- 
ing. The  meaning  of  the  phrase  is,  that  in  computing  time  by 
calendar  "months,  the  time  must  be  reckoned  by  looking  at  tho 
calendar,  and  not  by  counting    days,  and    that   one   calendar 
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month's  imprisonment  is  to  be  calculated  from  the  day  of  im- 
prisonment to  the  day  numerically  corresponding  to  that  day  in 
the  following  month,  lees  one."  It  is  true  the  precise  question 
^•as  not  presented  in  every  case  cited,  as  the  same  result  would, 
in  some  instances,  have  been  reached  by  extending  the  period 
to  the  end  of  the  month;  but  they  are,  nevertheless,  instructive, 
as  tending  to  sustain  the  assertion  of  counsel  that,  in  no  case, 
except  in  ^Minard  v.  Burtis,  82  Wis.  267,  was  the  rule  applied  by 
the  district  court  contended  for.  The  natural  and  necessary 
deduction  from  the  authorities  above  cited  is,  that  the  term  "cal- 
endar month,"  as  used  in  the  constitution,  had,  prior  to  the 
adoption  of  that  instrument  in  1875,  received  a  definite  interpre- 
tation, and  is  to  be  computed  *^*  not  by  counting  days,  but  by 
looking  at  the  calendar,  and  terminates  with  the  day  numeri- 
cally corresponding  to  the  day  of  its  commencement,  less  one,  in 
the  following  month;  and  such  is  evidently  the  sense  in  which 
it  is  employed  in  the  constitution. 

The  authorities  are  not,  as  will  be  observed,  harmonious  upon 
the  question  whether  the  first  day — in  this  instance,  the  day  of 
the  adjournment  of  the  legislature — is  to  be  included  in  the  pre- 
scribed period.  That  question  is,  however,  not  an  open  one  in 
this  state.  Indeed,  it  is  clear  that  section  895  of  the  Code  of 
Civil  Procedure,  providing  that  "the  time  within  which  an  act 
is  to  be  done  as  herein  provided  shall  be  computed  by  excluding 
the  first  day  and  including  the  last,"  was  intended  to  establish 
a  uniform  rule,  applicable  to  the  construction  of  statutes  as  well 
as  to  matters  of  practice:  Monell  v.  Tenvilliger,  8  Neb.  360; 
McGavock  v.  Pollack,  13  Neb.  535;  Spencer  v.  Haug,  45  Minn. 
231.  It  follows  that  the  period  of  three  calendar  months  after 
the  adjournment  of  the  legislature  of  1893  terminated  at  mid- 
night of  the  eighth  day  of  July  of  that  year.  It  follows,  too, 
that  the  act  amendatory  of  the  Criminal  Code,  relating  to  the 
penalty  for  murder  in  the  first  degree,  was  the  law  of  the  state 
on  the  twenty-ninth  day  of  July,  and  should  have  governed  in 
the  trial  of  this  cause.  The  attorney  general,  however,  relies 
upon  a  practical  construction  of  the  provision  under  considera- 
tion adverse  to  the  view  above  stated.  This  contention  has  for 
its  basis  the  opinion  of  Tlon.  Ci^orge  IT.  lTnPtin«i<».  attnmoy  jien- 
eral,  in  response  to  an  inquiry  addressed  to  him  by  the  secretaiy 
of  state  on  the  twenty-ninth  day  of  April,  1891.  We  have 
examined  with  care  the  opinion  referred  to,  but  are  unable 
to  accept  the  conclusion  of  the  learned  author,  for  reasons 
already    appearing.     A    practical    exposition    of    a    constitu- 
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tional  provision  by  the  officers  charged  with  its  execu- 
tion is,  as  paid  by  us  in  State  v.  Holcomb,  46  Neb.  88,  entitled 
to  great  weight,  and  will,  in  case  of  doubt  or  ambiguity,  ^^ 
especially  when  long  acquiesced  in,  generally  be  adopted  by  the 
courts;  but  that  rule  can  have  no  application  to  the  case  at  bar. 
There  is  not  alone  an  absence  of  evidence  tending  to  prove  that 
the  construction  of  the  attorney  general  was  acquiesced  in  by 
the  executive  officers  or  the  people  of  the  state,  but  it  is  a  fact, 
verified  by  the  records  of  this  court  and  of  which  we  are  required 
to  take  notice,  that  the  question  has,  ever  since  the  date  of  the 
opinion  mentioned,  been  the  subject  of  judicial  controversy. 

Of  the  many  questions  presented  during  the  able  and  instruc* 
tive  arguments  with  which  we  have  been  favored  in  this  case,  it 
is  necessary  to  notice  two  only  in  addition  to  those  already  ex- 
amined, and  which  are  both  included  in  the  proposition  that  it 
is  our  duty  to  discharge  the  plaintiff  in  error,  instead  of  remand- 
ing the  cause  for  trial  de  novo.  It  is  asserted  by  counsel  that  the 
plaintiff  has  been  once  in  jeopardy,  within  the  meaning  of  the 
bill  of  rights,  and  that  the  trial  then  had  is  a  bar  to  further  prose- 
cution for  the  crime  charged.  If  the  question  were  an  open  one, 
to  be  determined  by  the  application  of  fundamental  principles, 
the  argument  of  counsel  could  not  be  lightly  disregarded.  In- 
deed, we  can  conceive  of  no  course  of  reasoning  which  does  not 
lead  logically  to  the  conclusion  contended  for.  As  said  by  Mr. 
Bishop  (1  Bishop's  Criminal  Law,  1044):  "The  court  is  the 
power  that  brings  the  jeopardy  upon  him  [the  prisoner],  and 
when  the  constitution  declares  that  this  power  shall  not  put  him 
in  jeopardy  twice,  it  is  mockery  to  say  that  it  may  bring  him 
into  as  many  jeopardies  as  it  will,  provided  it  violates  the  law  each 
time."  But  the  author,  at  sections  998  and  999  of  the  same 
volume,  admits  the  contrary  to  be  the  firmly  established  rule. 
To  attempt  an  examination  of  the  cases  holding  that  the  accused, 
in  a  criminal  prosecution,  by  procuring  a  reversal  of  the  judg- 
ment of  conviction,  waives  his  right  to  object  to  a  second  trial  on 
the  ground  that  he  has  been  once  put  in  jeopardy,  would  be  a 
work  of  supererogation.  It  is  sufficient  that  '*^^  the  question 
has  been  definitely  determined  by  this  court  in  Bohanan  v. 
State,  18  Neb.  57;  53  Am.  Rep.  791.  See,  also,  United  States 
V.  Harman,  68  Fed.  Rep.  472. 

The  other  contention,  that  the  prisoner  should  be  discharged, 
is  based  upon  the  following  facts:  On  the  twenty-ninth  day  of 
December,  1893,  the  district  court,  on  overruling  the  motion  for 
a  new  trial,  pronounced  its  judgment,  by  which  the  prisoner 
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was  to  "be  executed  on  the  sixth  day  of  April  following,  and  in  the 
mean  time  remain  in  solitary  confinement  in  the  jail  of  Douglas 
county.  On  the  next  day,  to  wit,  December  30th,  he  was  again 
brought  into  court,  and  an  order  made  setting  aside  the  judg- 
ment previously  entered,  and  a  second  sentence  pronounced,  by 
which  April  13,  1894,  was  named  as  the  day  of  execution.  The 
second  sentence,  like  the  first,  provided  that  the  prisoner  should, 
from  the  date  thereof  until  the  day  of  his  execution,  be  confined 
in  the  jail  of  Douglas  county.  It  is  argued  that  the  second  sen- 
tence is  not  irregular  merely,  but  absolutely  void,  for  the  reason 
that  the  punishment  prescribed  by  the  first  had  been  suffered  in 
part  by  the  prisoner,  and  the  power  of  the  court  over  the  subject 
thereby  exhausted.  In  the  brief  of  counsel  for  the  prisoner, 
his  position  is  thus  tersely  stated:  "The  solitary  confinement 
imposed  upon  the  prisoner  was  as  much  a  part  of  his  sentence 
as  was  his  execution.  The  only  authority  that  the  sheriff  had 
to  imprison  him  during  that  day  and  until  called  into  court  the 
following  day  was  the  sentence  pronounced  on  the  29th  of  De- 
cember. All  previous  commitments  had  expired.  Their  pur- 
pose had  been  served.  The  judgment  and  sentence  of  the  court 
were  the  only  authority  upon  which  the  imprisonment  could  bo 
legally  justified  from  the  29th  to  the  30th  of  December,  and  t^e 
imprisonment  of  plaintiff  in  error  under  that  sentence  from  the 
29th  to  the  30th  of  December,  was  the  infliction  of  a  part 
of  the  punishment  covered  by  the  sentence,  and  a  part,  too, 
that  the  court  had  legal  authority  to  impose."  That  argu- 
ment, although  plausible,  is  *^*  not  convincing.  The  first 
sentence  was,  it  is  conceded,  irregular,  the  time  intervening 
between  the  date  thereof  and  the  day  of  execution  being  less 
than  one  hundred  days,  as  prescribed  by  law:  Grim.  Code,  sec. 
503;  but  having  reached  the  conclusion  that  the  verdict  was  also 
irregular,  and  should  have  been  set  aside  on  the  motion  of  the 
prisoner,  the  power  of  the  district  court  to  correct  its  judgments 
in  prosecutions  for  felonies  will  not  now  be  examined. 

This  court  in  In  re  Fuller,  34  Nob.  581,  held  that  the  term  of 
imprisonment  of  one  sentenced  to  the  penitentiary  runs  from  the 
date  of  sentence  and  not  from  the  date  of  his  delivery  to  tho 
warden;  but  that  was  a  construction  of  section  518  of  the  Crim- 
inal Code,  and  not  involving  the  question  now  under  considera- 
tion. It  is,  by  section  547,  provided,  in  substance,  that  tlie  death 
penalty  shall  be  inflicted  in  the  immediate  vicinity  of  the  jail  in 
an  inclosure  to  be  prepared  under  the  direction  of  the  sheriff. 
Although  the  conflDement  of  the  prisoner  from  the  time  of  sen- 
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tence  until  the  day  of  Ms  execution  is  a  practice  which  has  pre- 
vailed from  time  immemorial  as  a  necessary  incident  to  the  judg- 
ment, it  is,  strictly  speaking,  no  part  thereof,  and  the  power  of 
the  court  in  that  regard  does  not  rest  upon  any  positive  provision 
of  statute.  The  precise  question  appears  to  have  been  seldom 
raised,  and  the  cases  cited  cannot  be  said  to  sustain  the  proposi- 
tion contended  for.  In  People  v.  Meservey,  76  Mich.  223,  jis 
well  as  in  People  v.  Kelley,  79  Mich.  320,  the  sentence  was  im- 
prisonment in  the  penitentiary,  and,  in  accordance  with  the  rule 
adopted  by  this  court  in  In  re  Fuller,  34  Neb.  581,  was  held  to 
have  commenced  on  the  day  it  was  imposed.  In  In  re  Tj^son, 
13  Col.  482,  the  statute  of  1889  provided  that  all  persons  con- 
victed of  crimes  punishable  by  death  should  be  delivered  to  the 
warden  of  the  penitentiary,  and  by  him  kept  in  solitary  confine- 
ment until  the  day  of  execution.  The  statute  in  force  at  the  time 
of  the  homicide,  like  ours,  provided  merely  that  every  person  con- 
victed of  murder  in  the  first  degree  should  suffer  death.  Tyson, 
'*^'*  having  been  convicted  of  murder  in  the  first  degree,  was 
delivered  to  the  warden,  under  the  act  of  1889,  whereupon  he 
sought  his  discharge  by  means  of  a  writ  of  habeas  corpus,  alleg- 
ing that  the  provision  for  solitary  confinement  was  in  the  nature 
of  an  ex  post  facto  law.  In  disposing  of  that  contention,  the 
court  say:  "Aside  from  this,  the  defendant  is  imprisoned  for  the 
purpose  only  that  he  may  be  produced  at  the  time  set  for  his 
execution,  the  confinement  being  no  part  of  the  punishment, 
but  simply  an  incident  connected  therewith,  referable  to  penal 
administration  as  its  primary  object/'  The  same  statute  was  be- 
fore the  supreme  court  of  the  United  States  in  Medley,  Peti- 
tioner, 134  U.  S.  IGO,  where  it  was  held,  but  without  controvert- 
ing the  proposition  that  the  imprisonment  is  not  a  part  of  the 
sentence  proper,  that  the  provision  therein  for  solitary  confine- 
ment was  in  the  nature  of  an  ex  post  facto  law,  as  to  crimes  pre- 
viously committed.  "We  are  satisfied  with  the  reasoning  of  the 
Colorado  court,  and  do  not  hesitate  to  adopt  the  conclusion 
reached  by  it,  so  far  as  applicable  to  the  facts  of  the  case  before 
us. 

Although  it  has  been  our  endeavor  to  examine  the  merits  of 
the  question  presented,  we  must  not  be  understood  as  conceding 
it  to  be  an  open  one  at  this  time.  We  have,  on  the  other  hand, 
no  reason  to  doubt  the  soundness  of  the  practice,  long  prevailing 
in  this  state,  by  which  one  committed  to  the  penitentiary  is,  by 
procuring  a  reversal  of  the  judgment  of  conviction,  considered  to 
have  waived  his  right  to  insist  that  the  partial  execution  of  the 
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sentence  is  a  bar  to  further  prosecution;  and  such,  while  not  ex- 
pressly decided,  logically  follows  from  the  rule  asserted  in  Bo- 
hanan  t.  State,  18  Neb.  57;  53  Am.  Rep.  791. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  by  the  district  court. 

TIME— MEANING  OF  TERM  "  MONTH."— In  statutes  and  judicial 
proceedings,  the  wortl  "montlx"  means  a  calendar  month,  and  it  should 
De  so  construed  in  contracts,  unless  it  appears  that  the  parties  intended 
a  lunar  month:  Williamson  v.  Farrow,  1  Bail.  611;  21  Am.  Dec.  492. 
Id  cases  of  bills  of  exchange  and  promissory  notes,  time  is  calculated  by 
calendar,  and  not  by  lunar,  months :  LeflSngwell  v.  White,  1  Johns.  Cas. 
99;  1  Am.  Dec.  97.  The  word  "month"  and  the  words  "thirty  days" 
are  svnonymous  terms  in  the  general  railroad  law  of  Indiana:  Ueaston 
V.  Cincinnati  etc.  R.  K.  Co.,  16  Ind.  276;  79  Am.  Dec.  430. 

CRIMINAL  LAW— TWICE  IN  JEOPARDY.- Resentencing  a  pris- 
oner on  the  same  verdict  is  not  putting  him  twice  in  jeopardy  for  the 
same  offense:  McDonald  v.  State,  79  Wis.  661;  24  Am.  St.  Rep.  740. 

FORMER  JEOPARDY— REVERSAL  ON  APPEAL.— Where  a  con- 
viction and  judgment  are  set  aside  on  proceedings  instituted  by  a  pris- 
oner on  the  ground  that  he  has  been  deprived  of  a  public  trial,  the  plea 
of  former  jcHjpardy  cannot  avail  to  prevent  a  second  trial :  People  v. 
Murray,  89  Mich.  276;  28  Am.  St.  Rep.  2.i4.  An  accused  waives  the 
rigiit  to  claim  former  jeopardy,  when  he  makes  a  motion  which  sub- 
stantially amounts  to  vacating  a  f.  rmer  judgment  against  him,  and  the 
court  sets  aside  such  judgment,  notwithstanding  the  court,  in  addition 
to  what  is  asked,  does,  of  its  own  motion,  award  a  new  trial :  Sterling  v. 
State,  25  Tex.  App.  716;  8  Am.  St.  Rep.  452.  An  accused  is  not  put 
twice  in  jeopardy  by  having  hih  case  remanded  for  a  new  trial  on  account 
oi  errors  occurring  at  the  trial :  Note  to  McDonald  v.  State,  24  Am.  St. 
Rep.  742. 


State  v.  Moorb. 

[46  HtBtuatUL,  590.] 

ANTEDATING  MUNICIPAL  BONDS  to  a  time  anterior  to  the 
election  wiiich  authorized  their  issue  is  not  such  an  irregularity  as 
affects  their  validity,  if  the  object  is  not  to  evade  the  operation  of  any 
law,  and  the  result  cannot  impose  a  greater  or  different  liability  than 
that  sanctioned  by  the  election  and  other  proceedings  taken  for  the 
issuing  of  the  bonds. 

C.  C.  Flansburg,  for  the  relators. 

A.  S.  Churchill,  attorney  general,  and  "W.  S.  Summers,  deputy 
attorney  general,  contra. 

BOO  IRVINE,  C.  This  was  an  original  application,  by  the 
county  commissioners  of  Boyd  county,  for  a  writ  of  mandamua 
to  compel  the  respondent,  as  auditor  of  public  accounts,  to  regis- 
ter certain  bonds  of  Boyd  county.  In  brief,  the  application  for 
the  writ  discloses  that  on  the  10th  of  January,  1895,  the  relators, 
as  county  commissioners,  found  and  determined  that  the  indebt- 
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€dness  of  Boyd  county,  evidenced  by  ^^^  Judgments,  warrants, 
and  claims,  was  twenty  thousand  dollars,  and  less  than  ten  per 
cent  of  the  assessed  valuation  of  the  county;  that  thereupon  they 
ordered  a  special  election  to  he  held  on  the  nineteenth  day  of 
February  for  the  purpose  of  voting  on  the  proposition  of  issuing 
bonds  in  the  sum  of  twenty  thousand  dollars,  for  the  purpose  of 
funding  such  indebtedness;  that  the  proposition  submitted  was 
for  the  issue  of  bonds  in  the  sum  of  twenty  thousand  dollars, 
to  be  dated  January  2,  1895,  to  draw  interest  at  the  rate 
of  six  per  cent  per  annum,  payable  semi-annually,  on  the  second 
day  of  July  and  the  second  day  of  January  of  each  year,  until 
said  bonds  should  be  paid,  said  bonds  to  run  twenty  years  from 
the  date  thereof;  provided,  however,  that  they  might  be  made  re- 
deemable at  the  option  of  the  county  board  at  any  time  after  ten 
years  from  the  date  thereof.  The  proposition  also  provided  for 
the  place  of  payment  and  for  sale  at  not  less  than  par  and  for 
the  levy  of  a  tax  to  pay  the  bonds.  It  is  further  alleged  that  due 
notice  of  the  election  was  given,  the  election  held  and  canvassed, 
and  said  proposition  found  to  have  been  carried;  that  on  "the 
—  day  of  April,  1895,"  the  bonds,  having  been  prepared  and  exe- 
cuted in  all  respects  in  accordance  with  the  proposition,  were  pre- 
sented for  registration  and  registration  refused.  To  this  applica- 
tion the  respondent  demurred.  The  only  question  argued  in  sup- 
port of  the  demurrer  was  that  arising  from  the  fact  that  the  bonds 
bore  date  January  2,  1895,  while  the  election  was  not  ordered 
until  January  10th,  or  held  until  February  19th,  and  the  bonds 
not  in  fact  issued  in  April,  when  offered  for  registration.  The 
statute  authorizes  such  funding  bonds  to  be  issued  af- 
ter an  election  authorizing  the  same,  "to  run  not  more 
than  twenty  years  nor  less  than  jBve  years,  with  interest 
at  a  rate  not  to  exceed  seven  per  cent  per  annum,  payable  semi- 
annually; ....  provided,  that  such  bonds  may  be  made  re- 
deemable at  any  time  after  five  years,  at  the  option  of  the  county 
board":  Comp.  Stats.,  art.  1,  c.  18,  sec.  133.  It  is  also  provided 
that,  whenever  a  bond  of  any  county  '^^^  shall  be  presented  to 
the  auditor  for  registration,  the  auditor  shall  detach  as  many  in- 
terest coupons  as  shall  mature  before  the  first  taxes  levied  to  meet 
the  same  shall  become  due  and  collectible:  Comp.  Stats.,  c.  9, 
sec.  37.  We  think  that  in  this  case  the  antedating  of  the  bonds 
in  nowise  affects  their  validity  or  regularity.  If  the  effect  of  such 
antedating  were  to  evade  the  operation  of  any  law,  the  case  would 
be  different.  Thus,  if  to  antedate  the  bonds  were,  in  effect,  to 
provide  a  higher  rate  of  interest  than  permitted  by  law  or  author- 
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ized  by  the  voters,  this  would  be  a  substantial  defect,  but  the 
statute  last  cited,  requiring  the  detaching  of  coupons,  would  ren- 
der it  imposgible  for  any  claim  for  interest  to  accrue  prior  ta 
their  actual  registration.  So,  if  the  effect  of  antedating  were 
to  make  the  bonds  mature,  or  to  make  them  redeemable,  in  a 
shorter  period  than  the  law  permits,  this,  too,  would  be  a  sub- 
stantial defect.  But  the  bonds  might,  under  the  statute,  be 
made  to  mature  in  any  time  from  five  to  twenty  years.  The 
proposition  contemplated  the  antedating,  and  the  bonds  issued 
in  conformity  thereto  would,  therefore,  mature  within  the  stat- 
utory period.  They  might  be  made  redeemable  in  any  time,  not 
less  tlian  five  years.  Under  the  proposition,  they  were  made  re- 
deemable in  ten,  so  that  the  period  of  redemption  was  within  the 
statute.  The  antedating  of  the  bonds  in  nowise  rendered  them 
in  confiict  with  the  statute,  or  the  proposition  submitted  to  the 
electors,  and  was  in  no  sense  a  matter  of  substance.  The  case 
must  be  distinguished  from  such  cases  as  "Wood  v.  City  of  Louis- 
iana, 5  Dill,  r^2,  City  of  Louisiana  v.  Wood,  103  U.  S.  294,  and 
Anthony  v.  Jasper  County,  101  U.  S.  693,  where  the  antedating 
was  for  the  purpose  of  evading  the  registration  law,  which  went 
into  operation  between  the  date  of  the  bonds  and  the  time  of 
their  issue;  and  also  from  such  cases  as  Coler  v.  Cleburne,  131 
U.  S.  162,  where  the  bonds  were  antedated  and  signed  by  the  per- 
son who  was  mayor  at  the  day  of  their  date,  but  not  mayor  at  the 
time  of  their  actual  ''*•*  execution.  The  case  is  more  analogous 
to  Flagg  V.  ^layor  of  Palmyra,  33  Mo.  440;  Commissioners  of 
Marion  County  v.  Clark,  94  U.  S.  278;  Township  of  Hock  Creek 
V.  Strong,  96  U.  S.  271;  Lows  v.'Elmwood,  34  Fed.  Rep.  114. 
In  Flagg  V.  ^fayor  of  Palmyra,  33  Mo.  440,  the  bonds  in  question 
were  aid  bonds,  and  were  dated  prior  to  the  passage  of  the  ordi- 
nance subscribing  for  the  stock  purchased  with  the  bonds.  In 
this  case,  it  is  said:  "This  is  the  most  plausible  objection  to  the 
bond,  but  it  is  only  plausible.  The  bond  complies  literally  with 
the  law,  in  being  payable  twenty  years  after  date,  and  bearing 
eight  per  cent  interest.  The  objection  must  then  be,  that  not- 
withstanding the  literal  compliance  with  tlie  law,  this  is  a  substan- 
tial departure  from  the  manifest  intention.  It  does  not  appear 
to  be  so."  In  Commissioners  of  Marion  County  v.  Clark,  94 
U.  S,  278,  the  Iwnds  were  dated  September  3, 1872,  but  not  issnod 
until  November  4th  following.  The  bonds  ran  thirty  years,  and 
the  court  held  that  this  time  should  be  computed  in  that  case 
from  the  time  the  bonds  were  actually  executed  and  delivered, 
apparently  applying  a  statute  of  Kansas  to  that  effect.    Under 
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this  rule,  tlie  bonds  would  not  exceed,  the  lawful  limit,  and  they 
were  held  valid.  In  Township  of  Eock  Creek  v.  Strong,  96  U.  S. 
271,  the  bonds  were  dated  September  10,  1872,  payable  thirty 
years  from  October  15,  1873.  The  court  held  that  their  legal 
effect  was  precisely  what  it  would  have  been  had  the  date  been 
inserted  October  15th,  and  that  the  defect  was  not  substantial. 
Dows  V.  Elmwoof"'  34  Fed.  Eep.  114.  is  to  the  same  effect.  All 
these  cases  support  the  principle  upon  which  we  base  the  deci- 
sion, to  wit,  that  such  an  irregularity  as  the  present  does  not 
affect  the  validity  of  the  issue,  where  it  does  not  affect  the  sub- 
stance of  the  transaction  by  operating  an  evasion  of  the  law  or 
a  departure  from  the  proposition  ratified  by  the  voters. 
"Writ  allowed. 


MUNICIPAL  BONDS— IRREGULARITIES  IN.— Where  county 
bonds  are,  by  special  act  of  the  legislature,  authorized  to  be  issued  upon 
a  popular  vote,  "specifying  the  amount,"  and  they  are  issued  upon  a 
popular  vote  which  failed  to  "specify  the  amount,"  this  circumstance 
will  be  deemed  an  irregularity  merely,  and  not  sufficient  to  render  the 
bonds  void  in  the  hands  of  bona  fide  holders :  Note  to  State  v.  Commia- 
eioners,  7  Am.  St.  Rep.  570.  See  the  discussion  of  tliis  subject  iu  the 
«xtended  note  to  De  Vosa  v.  Richmond,  98  Am.  Dec.  680. 


Johnson  v,  Gulick. 

[46  Nebraska,  817.] 

EVIDENCE  OF  OTHER  TRANSACTIONS  than  those  in  issue 
in  an  action,  is  admissible  only  for  the  purpose  of  proving  the  scienter, 
when  it  is  an  issue  in  the  cause. 

IN  AN  ACTION  FOR  FALSE  REPRESENTATIONS,  it  is  not 
necessary  to  allege  or  prove  a  scienter.  Therefore,  evidence  of  other 
false  representations  made  by  the  defendant  respecting  the  same  mat- 
ter, at  or  about  the  same  time,  but  to  another  person  than  the  plaintiff, 
is  not  admissible. 

Eicketts  &  Wilson,  for  the  plaintiff  in  error. 

***®  NOEVAL,  J.  Plaintiff  in  error  brought  suit  in  the  court 
below  upon  a  promissory  note  for  $1,296,  purporting  to  be  made 
by  the  defendants  in  error,  bearing  date  January  1,  1891,  and 
payable  April  1st  thereafter,  with  interest  at  eight  per  cent.  The 
■defendants,  for  answer,  admit  the  execution  and  delivery  of  the 
note,  but  aver  that  it  was  given  in  renewal  of  a  note  of  $1,200, 
executed  by  the  defendants  as  part  consideration  of  three-fifths 
of  the  corporate  stock  in  the  Commercial  Publishing  Company, 
of  Ogden,  Utah;  that  plaintiff,  in  order  to  induce  the  defendanta 
to  make  said  purchase,  knowingly  and  falsely  represented  to 
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Ihem  that  said  corporation  was  tlie  owner  of  a  franchise  in  the 
Western  Associated  Press  of  the  value  of  $4,000;  that  the  defend- 
ants relied  upon  said  representations;  that  the  same  were  false 
and  untrue;  and  that  the  defendants  have  been  thereby  dam- 
aged in  the  sum  of  $2,000.  The  reply  was  a  general  denial  of 
each  averment  of  new  matter  contained  in  the  answer.  There 
was  a  jury  trial,  resulting  in  a  finding  that  there  was  due  the 
plaintiff  from  the  defendants,  upon  the  note  declared  upon,  the 
sum  of  $1,425.60,  and  that  there  was  due  the  defendants,  upon 
the  counterclaim,  the  sum  of  $1,389,  and  the  amount  of  the 
plaintiff's  recovery  was  assessed  at  the  difference  between  said 
amounts,  to  wit,  $36.60.  ®**  Judgment  was  rendered  in  accord- 
ance with  the  verdict,  and  plaintiff  brings  error. 

Thirty-six  errors  have  been  assigned,  while  but  one  has  been 
argued  in  the  brief  of  plaintiff.  It  relates  to  the  rulings  of  the 
trial  court  upon  the  admission  of  testimony.  All  other  errors 
assigned  are  regarded  as  waived,  and  will  not  be  considered  by 
the  reviewing  court:  Gulick  v.  Webb,  41  Neb.  706;  43  Am.  St. 
Rep.  720. 

Upon  the  trial,  evidence  was  introduced  tending  to  establish 
the  allegations  of  the  counterclaim  set  up  in  the  answer.  The 
defendants,  in  making  out  their  case,  produced  and  read  the 
deposition  of  one  J.  S.  Painter,  who,  after  testifying  that  he  and 
one  Murphy,  the  last  of  November  or  the  first  of  December,  1889, 
which  was  prior  to  the  sale  of  the  stock  to  the  defendants,  pur- 
chased of  the  plaintiff  Johnson  six-tenths  interest  in  the  Ogden 
Daily  Commercial,  deposed  in  answer  to  questions  as  follows: 

Q.  State  whether  or  not  at  the  time,  while  negotiations  were 
pending  between  yourself  and  Murphy,  as  parties  of  one  part, 
and  the  plaintiff  Johnson,  as  party  of  another  part,  for  the  pur- 
chase and  sale  of  this  stock,  any  statements  or  representation* 
were  matle  to  you  by  the  plaintiff  Johnson  concerning  the  West- 
em  Associated  Press  franchise  possessed  or  owned  by  the  Ogdea 
Daily  Commercial.  A.  Yes,  sir;  there  were  such  representa- 
tions made.  I  had  a  number  of  conversa'tions  with  Mr.  Johnson 
in  regard  to  the  purchase  of  the  paper.  I  do  not  remember  just 
exaotly  when  the  first  one  was  had.  The  second  one  was  had 
about  November  20,  1889.  I  went  into  the  office  and  looked  it 
over.  Mr.  Johnson  was  not  in.  I  returned  to  the  local  editorial 
room.  We  went  into  the  editor  in  cliief's  room,  and  had  a  talk 
about  the  paper. 

Q,  What  I  want  to  pet  at  is  any  conversation  between  your- 
self and  Mr.  Johnson  about  the  franchise.    A.    I  told  him  I 
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thought  I  could  duplicate  good  material  in  the  office  for  $2,000, 
and  he  says  the  franchise  was  exclusive  ^^^  and  was  worth 
$10,000,  and  that  if  he  was  circumstanced  differently  than  he 
was  at  that  time,  he  would  not  take  less  than  $25,000;  that  it 
would  be  worth  that  in  two  years. 

Q.  What  exclusive  franchise  did  he  refer  to?  A.  Associated 
Press  franchise. 

Q.  As  being  owned  and  possessed  by  the  Ogden  Daily  Com- 
mercial?   A.    He  said  so. 

Q.  "Was  the  representation  as  to  the  paper  owning  and  pos- 
sessing the  Associated  Press  franchise  made  to  you  more  than 
once  by  Mr.  Johnson?  A.  It  was. made  to  me  on  two  or  three 
occasions.  Every  time  we  talked  about  the  matter  it  was  dis- 
cussed, because  I  looked  upon  it,  from  what  he  said,  as  being  the 
most  valuable  part  of  the  paper. 

Each  question  was  objected  to  at  the  time  the  same  was  pro- 
pounded, as  being  incompetent,  irrelevant,  and  immaterial,  and 
an  exception  was  duly  taken  to  the  overruling  of  the  objection. 
The  assignment  argued  by  plaintiff  is  based  upon  the  admission 
of  the  testimony  quoted  above.  He  now  insists  that  the  objec- 
tion to  receiving  the  evidence  should  have  been  sustained,  be- 
cause proof  of  representations  made  by  the  plaintiff  to  persona 
other  than  the  defendants  does  not  tend  to  establish  that  the 
representations  charged  in  the  answer  were  made  as  therein 
stated.  We  think  this  position  sound.  The  evidence  was  clearly 
inadmissible,  and  had  the  effect  to  mislead  the  jury.  From  the 
fact  that  the  plaintiff  made  the  representations  to  Painter  tes- 
tified to  by  him,  the  inference  cannot  be  properly  drawn  that 
the  same  or  similar  representations  were  made  by  plaintiff  to 
the  defendants.  As  is  stated  in  1  Phillips  on  Evidence,  *748: 
"It  is  considered,  in  general,  that  no  reasonable  presumption 
can  bo  formed  as  the  making  or  executing  of  a  contract  by  a 
party  with  one  person,  in  consequence  of  the  mode  in  which  he 
has  made  or  executed  similar  contracts  ®^^  with  other  persons. 
Still  less  cam  a  party  be  affected  by  the  declarations,  conduct, 
or  dealings  of  strangers.  Transactions  which  fall  within  either 
of  these  classes  are  termed  in  law  res  inter  alios  acta,  and  evi- 
dence of  this  description  is  uniformly  rejected.  Where  the  ques- 
tion between  a  landlord  and  his  tenant  is,  whether  the  rent  was 
payable  quarterly  or  half-yearly,  it  has  been  held  irreleva.nt  to 
consider  what  agreements  subsisted  between  the  landlord  and 
other  tenants,  or  at  what  time  their  rents  would  become  due:" 
1  Greenleaf  on  Evidence,  sec.  63;  1  Wharton  on  Evidence,  sec. 
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29.  In  Somes  v.  Skinner,  16  Mass.  360,  it  is  said:  *1i  is  not 
competent  to  a  party,  imputing  fraud  to  another,  to  offer  evi- 
dence to  prove  that  the  other  has  dealt  fraudulently  at  other 
times,  and  in  transactions  wholly  disconnected  with  that  which 
is  on  trial."  Evidence  of  otlier  transactions  than  those  under 
investigation  is  admissible,  but  only  for  the  purpose  of  proving 
the  scienter  or  intent,  when  that  is  in  issue  in  the  case.  Tho 
defendants  have  failed  to  furnish  us  either  with  a  brief  or  oral 
argument  in  this  case;  hence,  we  are  not  advised  of  tlie  theory 
upon  which  they  introduced  the  evidence.  Possibly,  it  was 
offered  and  admitted  upon  the  ground  that  it  was  essential  for 
the  defendants  to  establish  the  scienter;  that  is,  that  the  plain- 
tiff, at  the  time  of  making  the  representations,  knew  them  to  be  ; 
false.  Whether,  in  an  action  for  damages  for  false  representa- ! 
tions,  it  is  necessary  either  to  aver  or  prove  the  scienter,  the  au- ; 
thorities  do  not  agree.  The  better  rule,  and  the  one  adopted  | 
by  this  court,  is,  that  the  intent  or  good  faith  of  the  person  mak- 
ing false  statements  is  not  in  issue  in  suoh  a  case  (Philips  v.  Jones, 
12  Neb.  213;  Foley  v.  Holtry,  43  Neb.  133;  Carter  v.  Glass,  44 
Mich.  154;  38  Am.  Rep.  240;  Sliippen  v.  Bowen,  122  U.  S.  575), 
and  the  trial  court  so  instructed  the  jury  in  the  case  at  bar. 
It  is  true  the  answer  sets  up  that  the  plaintiff  knowingly  made 
false  representations,  but  as  it  was  unnecessary  to  aver  the  fraud- 
ulent intent,  the  defendants  were  not  called  upon  to  prove  ®^^  it. 
It  follows  that  the  evidence  introduced  to  show  that  the  plaintiff 
made  similar  misstatements  to  persons  other  than  the  defendants 
in  the  sale  to  them  of  a  portion  of  the  same  series  of  stock  in  the 
Commercial  Publishing  Company  as  that  sold  to  defendants, 
was  incompetent  and  immaterial. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  tho 
cause  remanded. 

EVIDENCE  OF  OTHER  FRAUDULENTTRANSACTIONP.— If  an 
act  18  claimed  to  be  fraudulent,  evidence  of  other  similar  fraudulent  acts 
is  admissible,  if  they  were  committed  at  or  about  the  same  time,  and 
the  Banie  motive  may  reasonably  l>e  supposed  to  exist  for  all  of  tliem : 
McCohker  v.  Enright,  64  Vt.  4H8;  38  Am.  St.  Rt  p.  938,  and  note.  A'  ts 
which  are  part  of  one  general  scheme  or  plan  of  fraud,  designed  or  put  in 
execution  by  the  same  permjn,  are  admissible  to  prove  that  an  act  which 
has  been  done  by  someone  was.  in  fact,  done  by  the  person  who 
designed  and  pursued  the  plan,  if  the  act  in  question  was  a  necessary 
part  of  theplan:  Fowle  v.  Ciiild,  164  Mass.  £10;  49  Am.  St.  Rep.  461. 
Bee,  also,  Miller  ▼.  Curtis,  158  Mass.  127:  85  Am.  St.  Rep.  469. 
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VENDOR'S  LIEN. — If  the  purchase  of  land  is  evidenced  by  con- 
tract alone,  the  purchase  price  not  being  paid,  and  the  vendor  retaining 
the  legal  title  as  security  for  the  unpaid  purchase  money,  he  holds  a  lien 
upon  the  land,  independent  of  his  equitable  lien,  for  the  unpaid  pur- 
chase price,  by  virtue  of  the  contract ;  and  such  lien  the  vendee  cannot, 
by  conveyance  or  otherwise,  affect,  impair,  or  extinguish,  except  by 
payment  of  the  purchase  money. 

MORTGAGE  OF  HOMESTEAD  FOR  UNPAID  PURCHASE 
MONEY  NOT  SIGNED  BY  HUyBAND.— If  land  is  purchased  by 
contract,  the  purchaser  using  it  as  a  homestead,  and  the  vendor  retain- 
ing the  legal  title  as  security  for  the  unpaid  purchase  money,  and  subse- 
quently, at  the  request  of  the  purchaser,  executing  to  the  latter's  wife  a 
warranty  deed  to  the  land,  she  at  the  same  time,  and  as  part  of  the 
same  transaction,  executing  to  the  vendor  a  mortgage  on  the  land  to 
secure  such  unpaid  purchase  money,  such  mortgage  is  valid,  as  security 
for  the  payment  of  such  money,  though  not  signed  by  the  husband,  and 
given  to  secure  other  and  additional  indebtedness  of  his. 

MORTGAGE  OF  HOMESTEAD  FOR  UNPAID  PURCHASE 
MONEY,  executed  by  the  fee  owner,  need  not  be  signed  by  the  husband 
or  wife  of  such  owner;  and  if  such  mortgage  is  given  in  part  to  secure 
indebtedness  other  than  the  purchase  money,  it  is  valid  to  the  extent  of 
the  purchase  money,  though  void  as  to  the  residue. 

NOTICE.— RECORD  OF  DULY  EXECUTED  mortgr.ges  or  con- 
veyances, not  absolutely  void,  is  constructive  notice  to  purchasers  and 
6ubsequent  encumbrancers. 

E.  C.  Eice,  for  the  appellants. 

L.  Hanitch  and  F.  V.  Banes,  for  the  respondents. 

158  BARTHOLOMEW,  C.  J.  The  plain tiifs  and  appellants 
brought  this  action  to  foreclose  a  mortgage  upon  certain  realty 
in  the  city  of  Mandan.  Thomas  J.  Mitchell  and  Sarah  E.  Mitch- 
ell, the  grantors  in  said  mortgage,  and  various  other  parties  inter- 
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ested  in  said  realty,  including  the  Bismarck  National  Bank,  were 
made  defendants.  The  bank  alone  made  defense.  From  the 
unquestioned  findings  of  fact,  we  leam  that,  on  and  prior  to 
July  8,  1S81,  the  firm  of  C.  S.  Weaver  &  Co.  owned  the  realty 
in  question;  that  said  firm  was  composed  of  C.  S.  "Weaver  and 
R.  S.  Hunger,  and  the  realty  was  held  in  the  individual  names 
of  the  said  partners.  On  said  July  8,  1881,  said  firm  entered 
into  an  agreement  with  said  Thomas  J.  Mitchell  to  sell  to  him 
the  said  premises  for  an  agreed  price,  only  a  small  portion  of 
which  was  paid  at  the  time,  and  the  balance  was  evidenced  by 
interest  bearing  notes,  executed  by  Thomas  J.  Mitchell  to  C.  S. 
"Weaver  &  Co.  To  secure  said  notes,  the  legal  title  to  said  realty 
was  retained  by  C.  S.  "Weaver  and  R.  S.  Hunger  in  trust  for  C.  S. 
Weaver  &  Co.  At  the  time  of  said  purchase,  Thomas  J.  Mitch- 
ell and  Sarah  E.  Mitchell  were  husband  and  wife,  and  in  October, 
following,  they,  with  their  children,  moved  into  a  house  located 
on  said  premises,  and  so  continued  to  occupy  the  same  as  their 
homestead  until  some  time  in  the  year  1888.  That,  in  1883, 
C.  S.  Weaver  &  Co.  were  succeeded  by  a  corporation  known  as 
the  "Weaver  Lumber  Company,"  to  which  all  of  the  assets  of  the 
firm  were  duly  transferred,  including  the  said  notes  given  by 
Thomas  J.  Mitchell  as  the  purcbase  price  for  said  realty.  On 
December  4,  1884,  the  said  Weaver  Lumber  Company,  at  tho 
request  of  Thomas  J.  ^Mitchell,  procured  from  C.  S.  Weaver  and 
R.  S.  Hunger  a  warranty  deed  for  said  premises,  running  to  said 
Sarah  E.  ^litchell,  which  deed  was  duly  delivered  to  the  grantee; 
and  at  the  same  time,  and  as  a  part  of  the  same  transaction,  the 
said  Sarah  E.  Mitchell  executed  and  delivered  to  said  lumber 
company  a  mortgage  on  said  premises,  to  secure  a  note  then  and 
there  given  by  Thomas  J.  ^'^^  and  Sarah  E.  !Mitchell  to  said 
lumber  company,  and  which  said  note  included  the  balance  then 
due  on  the  purchase  money  notes  and  certain  other  advances 
then  made  by  the  lumber  company  to  Thomas  J.  ^litchell. 
This  mortgage  was  signed  by  Sarah  E.  Mitchell  only.  Both  the 
deed  and  the  mortgage  were  duly  recorded.  In  188G  the  lumber 
company  foreclosed  this  mortgjige  by  advertisement,  and  pro- 
cured a  shcrifT's  certificate  of  sale;  and,  being  largely  indebted 
to  the  defendant  the  Bismarck  National  Bank,  the  lumber  com- 
pany assigned  said  certifirnte  to  Paid  bank  as  partial  peciirity  for 
said  indebtedness.  On  July  15),  ]888,tlie  bank  |)r(K'nrf'<l  a  phcriffa 
deed  u|>oii  said  certiticiile,  and,  on  tbe  same  day,  llie  Milciiulls 
•urrenrlered  the  premises  to  the  bank,  and  it  has  at  all  times 
since  been  in  possession.  In  March,  1885,  and  after  the  mui  i^age 
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to  th€  lumber  company  was  of  record,  Thomas  J.  and  Saraih  E. 
Mitchell  executed  and  delivered  to  plaintiffs  a  mortgage  upon 
the  same  homestead  property,  to  secure  a  valid  indebtedness,  and 
the  mortgage  contained  a  covenant  that  the  premises  were  free 
of  all  encumbrances  except  such  as  appeared  of  record.  It  was 
to  foreclose  this  mortgage  that  this  action  was  brought.  On 
these  facts,  tlie  trial  court  held  that  the  mortgage  executed  by 
the  wife  alone  upon  the  homestead,  premises  constituted  a  valid 
lien,  to  the  extent  that  such  mortgage  secured  the  purchase 
price  for  said  premises,  and  no  farther,  and  gave  plaintiffs  and  the 
Mitchells  ninety  days  in  which  to  redeem  from  this  sale  under 
said  mortgage,  by  paying  the  balance  of  the  purchase  price,  with 
accumulated  interest,  less  the  net  rent  received  by  the  bank. 
No  such  redemption  having  been  made  within  the  time  granted, 
on  motion  final  decree  was  entered  in  favor  of  the  defendant 
the  Bismarck  National  Bank,  in  accordance  with  the  announced 
conclusions  of  law,  and  from  that  decree  this  appeal  is  taken. 

The  appellants  assign  and  argue  but  one  error,  which  is  thus 
stated  by  counsel:  "The  evidence  and  pleadings  show  said  lot  1 
[the  premises  in  question]  to  have  been  a  homestead,  and  the 
mortgage  under  which  the  bank  claims  was  not  jointly  ^^**  exe- 
cuted by  Sarah  E.  Mitchell  and  Thomas  J.  Mitchell,  was  void, 
and  in  it  the  bank  had  no  equity  as  against  plaintiff's  claim.''* 
We  do  not  think  this  assignment  is  good.  It  is  true  that  the 
homestead  rights  will  attach  to  land  held  under  a  contract  of 
purchase.  It  attaches  to  the  purchaser's  equity  in  the  land, 
whatever  that  may  be:  Myrick  v.  Bill,  5  Dak.  167,  and  cases 
cited.  But  there  are  certain  burdens  which  adhere  to  the  home- 
stead as  effectively  as  to  nonhomestead  property.  "Where  a  sale 
of  land  is  evidenced  by  a  contract  only,  and  the  purchase  price 
has  not  been  paid,  and  the  vendor  retains  the  legal  title,  the 
parties  occupy  substantially  the  position  of  mortgagor  and  mort- 
gagee. The  vendor  has  a  lien  for  his  purchase  money  by  vir- 
tue of  his  contract,  and  a  lien  which  the  vendee  cannot,  by  con- 
veyance or  otherwise,  affect  or  impair,  and  which  can  be  extin- 
guished only  by  payment  of  the  purchase  money  (see  Jones  on 
Liens,  sec.  1107,  et  seq.,  where  the  authorities  are  fully  cited), 
and,  necessarily,  this  is  not  controlled  by  the  use  to  which  the 
property  is  applied.  If  used  as  a  homestead,  no  one  would  con- 
tend that  the  vendor  could  be  compelled  to  execute  a  deed  with- 
out full  payment,  and  look  to  the  other  property  of  the  vendee 
for  his  purchase  price,  even  in  the  absence  of  that  statutory 
provision  (Comp,  Laws,  sec.  2453)  making  the  homestead  liable 
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for  any  debt  created  for  the  purchase  thereof.  Such  a  vendor 
is  not  required  to  rely  upon  the  technical  vendor's  lien,  which 
is  a  creature  of  equity,  and  exists  where  the  vendor  has  parted 
with  the  legal  title,  and  may  be  destroyed  at  any  time  by  a  con- 
veyance by  the  vendee.  He  has  a  more  substantial  and  inde- 
structible lien,  created  by  contract,  and  of  which  all  the  world 
must  take  notice.  Such  was  the  lien  held  by  C.  S.  Weaver  & 
Co.,  upon  the  property  in  controversy  after  the  contract  of  sale 
to  Thomas  J.  Mitchell,  in  1881,  was  made,  and  the  notes  for  the 
purchase  money  received.  On  familiar  principles,  the  subse- 
quent transfer  of  aU  the  assets  of  the  firm  of  C.  S.  Weaver  & 
Co.,  to  the  Weaver  Lumber  Company,  including  the  purchase 
money  notes,  carried  with  it  the  security  held  by  C.  S.  Weaver 
&  Co.,  for  the  payment  of  such  ***  notes.  It  is  clear  that  down 
to  December  4,  1884,  the  Weaver  Lumber  Company  held  a  valid 
lien  upon  the  property  in  controversy  as  security  for  the  pay- 
ment of  the  purchase  money,  good  as  against  plaintiffs  and  all 
the  world.  On  that  date,  the  lumber  company,  at  the  request 
of  Thomas  J.  Mitchell,  caused  to  be  delivered  to  Sarah  E.  !Mitch- 
ell,  his  wife,  a  warranty  deed  for  the  premises.  At  the  same 
time,  and  as  part  of  the  same  transaction,  Sarah  E.  Mitchell 
executed  and  delivered  to  the  Weaver  Lumber  Company  a  mort- 
gage upon  said  premises,  to  secure  a  promissory  note  then  and 
there  executed  by  Thomas  J.  Mit<?hell  and  Sarah  E.  Mitchell, 
to  said  lumber  company,  and  which  note  included  the  balance 
due  on  the  purchase  money  notes  and  other  indebtedness  of 
Thomas  J.  Mitchell  to  the  lumber  company.  It  is  claimed  that, 
because  this  mortgage  was  not  signed  by  Thomas  J.  Mitchell,  it 
was  absolutely  void,  and  constituted  no  security,  even  as  to  the 
purchase  money.  The  statute  of  Dakota  territory  then  in  force 
reads  as  follows:  "A  conveyance  or  encumbrance  by  the  ownor 
of  such  homestead  shall  be  of  no  validity,  unless  the  husband 
and  wife,  if  the  owner  is  married  and  both  husband  and  wife  are 
residents  of  the  territory,  concur  in  and  sign  the  same  joint  in- 
ptrument."  The  homestead  estate  is  created  for  the  benefit  of 
the  family.  The  section  above  quoted  is  in  furtherance  of  the 
same  purpose,  and,  for  the  accomplishment  of  its  object,  mint 
have  a  liberal  construction.  Nothing  must  be  permitted  under 
that  statute  which  would  add  a  burden  to  the  homestead,  or 
curtail  its  enjoyment.  But  the  execution  of  the  dpe<l  and  mort- 
gage were,  in  law,  simultaneous  acts.  In  not  one  instant  of 
time  prior  to  the  execution  of  the  mortgage  was  that  property 
releaaed  from  the  contract  lien  for  the  unpaid  purchase  money. 
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The  execution  of  the  deed  and  mortgage  changed  the  form,  but 
in  no  manner  the  substance.  No  additional  burden  was  cast 
upon  -the  homestead  by  holding  the  mortgage  valid  to  the  ex- 
tent of  the  unpaid  purchase  money.  The  purpose  of  the  home- 
eteajd  law  was  in  no  manner  hindered.  The  giving  of  the  mort- 
gage was  not  *^^  an  encumbrance  of  the  homestead.  The  en- 
cumbrance existed  prior  to  the  execution  of  the  mortgage. 
There  was  never  any  homestead  exemption  as  against  that  pur- 
chase money,  not  only  by  reason  of  the  contractual  relations, 
but  also  by  reason  of  the  express  language  of  section  2453,  which 
declares  that  the  homestead  may  be  sold  for  any  debt  created 
for  the  purchase  price  thereof.  Under  the  circumstances 
it  has  been  repeatedly  held,  under  statutes  against  alienation  and 
encumbrance  either  identical  with,  or  substantially  like,  ours, 
that  a  mortgage  of  the  homestead  to  secure  the  purchase  price 
money  executed  by  the  fee  owner  need  not  be  signed  by  the 
husband  or  wife  of  such  party:  Christy  v.  Dyer,  14  Iowa,  438; 
81  Am.  Dec.  493;  Hopper  v.  Parkinson,  5  Nev.  233;  Amphlett 
V.  Hibbard,  29  Mich.  298;  Austin  v.  Underwood,  37  Ul.  439; 
87  Am.  Dec.  254;  Lassen  v.  Vance,  8  Oal.  271;  68  Am.  Dec. 
222;  Carr  v.  Caldwell,  10  Cal.  380;  70  Am.  Dec.  740:  Nicols  v. 
OveracKer,  16  Kan.  54;  Andrews  v.  Alcorn,  13  Kan.  351.  And, 
where  such  mortgage  is  given  in  part  to  secure  indebtedness 
other  than  the  purchase  money,  it  is  still  held  a  valid  lien  to  the 
extent  of  the  purchase  money,  but  void  as  to  the  residue:  Pratt 
V.  Topeka  Bank,  12  Kan.  570,  as  explained  in  Greeno  v.  Bar- 
nard, 18  Kan.  522;  Dillon  v,  Byrne,  5  Cal.  455.  And  see,  also, 
Swift  v.  Kraemer,  13  Cal.  526;  73  Am.  Dec.  603. 

The  mortgage  executed  by  Sarah  E.  Mitchell  to  the  "Weaver 
Lumber  Company  constituted  a  valid  lien  between  the  parties, 
to  the  extent  that  it  secured  the  purchase  money  of  the  mort- 
gaged "property.  It  was  properly  executed  and  of  record,  and 
appellants  were  bound  to  take  notice  of  it.  In  the  mortgage 
which  <thej  received,  the  property  was  declared  free  of  all  en- 
cumbrances, "except  such  as  now  appear  of  record  thereon.'* 
Their  attention  was  thus  expressly  drawn  to  the  record,  and  they 
were  informed  that  their  grantors  considered  the  property  al- 
ready encumbered.  They  could  not  ignore  the  record.  It  is 
only  where  a  duly  executed  and  recorded  conveyance  is  abso- 
lutely void  that  the  record  fails  to  give  constructive  notice,  and, 
in  such  case,  neither  constructive  nor  actual  notice  could  aid  the 
void  instrument.  Appellants  found  of  record  an  encumbrance 
which  might  or  might  ^®^  not  be  void.     The  record  did  not 
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disclose.  The  possession  of  the  Mitchells  might  indicate  that 
it  was  void,  but  that  possession  was  not  conclusive  against  a 
prior  grantee.  It  worked  no  estoppel  npon  him.  The  decisive 
facts  rested  in  parol.  Appellants  had  that  notice  which  re- 
quired them  to  investigate  the  facts.  Had  they  done  so,  they 
would  have  learned  that  the  prior  mortgage  was  in  part  valid. 
Having  failed  to  do  so,  they  must  bear  the  consequences.  Swift 
v.  Kraemer,  13  Cal.  526,  73  Am.  Dec.  603,  is  exactly  in  point. 
The  case  of  Higley  v.  Millard,  45  Iowa,  586,  upon  which  appel- 
lants confidently  rely,  is  clearly  distinguishable.  Under  tho 
Iowa  statute,  the  homestead  was  not  exempt  from  sale  under 
execution  for  a  debt  that  existed  prior  to  the  acquisition  of  the 
homestead-  The  husband  undertook  to  mortgage  the  home- 
stead to  secure  such  a  debt  The  debt  was  no  lien  upon  the 
homestead  until  reduced  to  judgment.  Until  that  occurred,  the 
homesteod  might  be  alienaited  free  from  any  lien  or  liability  for 
such  claim.  Hence,  the  husband  sought  to  throw  upon  the 
homestead  an  additional  burden,  which  curtailed  the  homestead 
estate.  This  the  court  properly  held  was  within  the  inhibition, 
and  that  the  mortgage  was  absolutely  void,  and  its  record  gave 
no  constructive  notice.  The  same  principle  runs  through 
Chopin  V.  Runte,  75  Wis.  361.  But  those  cases,  for  reasons 
already  stated,  are  not  in  point  here. 

The  decree  of  the  district  court  is  afBrmed. 

All  concur. 

HOMESTEAD— MORTG  .A  HE  BY  ONE  SPOUSE— PURCHASE 
MONEY. — A  mortgage,  not  for  purchape  money,  of  liis  homestca-l  by  a 
inarrie<l  man,  without  his  wife's  signature,  is  absolutely  void:  Alt  y. 
Banholzer,  39  Minn.  511;  12  Am.  St.  Rep.  681,  and  note  in  which  the 
conveying  or  encumbering  of  the  mortgage  by  one  party  to  the  mar- 
riage 18  fullv treated. 

HOMESTEAr>— WHKTHER  SUBJECT  TO  LIEN  FOR  PUR- 
CH.'^SE  MONEY. — One  who  purchases  land  an<l  pays  portion  of  the 
purchase  price  becomes  at  once  entitled  to  a  homestead  thertMn.  subject 
to  the  lien  for  unpall  purchase  money:  Dortch  v.  IJentoii,  98  N.  C.  190; 
2  Am.  St.  Rep.  IWI.  See.  also,  the  discussion  of  this  subject  in  the  ex- 
tended note  to  Magee  v.  Magee,  99  Am.  Dec.  674. 

RECORD  AS  NOTICE.— If  a  contract  is  referred  to  in  a  recorded 
mortgajre,  all  persons  claiming  under  it  take  with  notice  of  such  contract : 
National  Bank  v.  Morris,  114  Mo.  255;  '.i5  Am.  St.  Hop.  764,  and  note. 
Parties  are  Ixiund,  in  tlie  alienee  of  fraud,  to  take  notice  of  facta  ox- 
hibit<'d  in  a  public  record:  Backer  v.  Pyne,  130  Ind.  288;  .30  Am.  St. 
Rep.  231,  and  note.  One  who  takes  a  mortgage  aix»n  real  esUte  haa 
conBtructive  notice  of  every  fact  which  could  have  been  ascertained  by 
an  in8pe<*tion  of  the  deeds  and  mortgages  on  reconl  in  the  chain  of  title  I 
Kirsch  r.  Tocier,  143  N.  Y.  390;  42  Am.  St.  Bep.  729,  and  note. 
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HosMER  V.  Sheldon  School  D [strict. 

[4  North  Dakota,  197.] 

CONTRACT  TO  EMPLOY  ONE  AS  A  TEACHER  IN  THE 
PUBLIC  SCHOOLS  who  has  no  certificate  entiJing  him  to  do  so,  is  void. 

RELATION. — A  certificate  granted  to  one,  authorizing  him  to 
•_  '  li  ,.i  .laq  public  schools,  cannot,  by  relation,  take  effect  at  any  prior 
time,  so  as  to  validate  a  contract  previously  entered  into  between  him 
and  tue  sciiool  district  employing  nim  as  a  teacher  therein. 

E.  Pierce,  E.  J.  Mitchell,  and  E.  Engerud,  for  the  appellant 

P.  H.  Kourke,  for  the  respondent. 

108  BAETHOLOMEW,  C.  J.  On  August  7,  1891,  Sheldon 
fchool  district  No.  2,  the  appellant  herein,  being  at  that  time  a 
duly  organized  school  district  in  Eansom  county,  in  this  state, 
by  its  proper  officers,  and  by  written  contract  in  due  and  legal 
form,  hired  Benjamin  AY.  Hosmer,  the  respondent  herein,  to 
teach  one  of  its  schools  for  the  period  of  ten  months,  commenc- 
ing September  1,  1891,  for  sixty  dollars  per  month,  pay- 
able at  the  end  of  each  month.  At  the  time  specified,  respond- 
ent commenced  teaching.  On  November  21st  following,  he  was 
discharged,  for  some  reason  that  does  not  appear  of  record. 
After  the  full  term  of  his  employment  had  passed,  he  brought 
this  action  to  recover  the  wages  for  the  time  during  which  he 
was  not  permitted  to  teach.  At  the  trial  below,  appellant 
moved  for  judgment  in  its  favor  on  the  pleadings.  The  motion 
was  denied,  and,  after  a  hearing  on  the  merits  *^^  had  before 
the  court,  respondent  had  judgment  for  amount  of  his  claim, 
less  certain  sums  which  he  had  earned  at  other  employment  dur- 
ing the  time.  From  this  judgment  the  appeal  is  taken,  and  the 
only  errors  assigned  relate  to  the  denial  of  the  motion  for  judg- 
ment en  the  pleadings.  The  basis  for  this  contention  is  found 
in  the  following  statement,  which  appears  in  the  complaint: 
"Tliat  on  the  seventh  day  of  August,  1891,  at  Eansom  county, 
in  the  state  aforesaid,  the  plaintiff  and  defendant  entered  into 
a  mutual  written  agreement,  that  the  plaintiff  should  serve  the 
defendant  as  a  school  teacher  in  the  public  schools  at  the  village 
of  Sheldon,  in  said  school  district  No.  2,  in  the  county  of  Ean- 
som, end  state  aforesaid,  and  that  the  plaintiff  should  and  did 
employ  the  defendant  as  such  for  the  term  of  ten  months  from 
and  after  the  first  day  of  September,  1891,  and  pay  him  for  such 
services  sixty  dollars  per  month.  The  particulars  of  such  writ- 
ten agreement  more  fully  appear  by  the  duplicate  original  con- 
tract, hereto  annexed,  marked  'Exhibit  A,'  and  made  a  part  of 
this   complaint.     That  on  the  first  day  of  September,  1891,  the 
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plaintiff  entered  upon  the  service  of  said  defendant,  under  said 
agreement,  and  has  ever  since  been,  and  was,  during  the  entire 
life  and  continuance  of  said  contract,  ready  and  willing  to  con- 
tinue such  services.  That  the  plaintiff  was  legally  qualified  to 
teach  such  school,  having,  at  the  time  he  entered  into  the  em- 
ployment of  the  defendant,  a  certificate  of  qualification,  duly 
issued  by  the  superintendent  of  schools  of  Barnes  county,  North 
Dakota,  on  the  twenty-first  day  of  July,  1890,  for  the  term  of 
three  years  from  and  after  said  date.  That  the  same  was  duly 
indorsed  by  the  superintendent  of  Ransom  county.  North  Da- 
kota, on  the  twenty-ninth  day  of  August,  1891,  and  the  formal 
entry  thereof  made  on  said  certificate  on  the  fourth  day  of  Sep- 
tember, 1891.  That  on  or  about  the  twenty-first  day  of  Novem- 
ber, 1891,  the  defendant  wrongfully  discharged  the  plaintiff, 
and  refused  to  permit  him  to  serve  aa  aforesaid,  though  the 
plaintiff  then  and  there  offered  to  continue  said  services,  and 
perform  said  agreement  on  his  part,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  four  hundred  twenty  dollars." 

*•"  Section  75,  chapter  62,  of  the  Laws  of  1890,  as  amended 
by  section  15,  chapter  56,  of  the  Laws  of  1891,  reads  as  follows: 
"It  [tlie  school  board]  shall  employ  the  teachers  of  the  schools 
of  the  district,  and  may  dismiss  any  teacher  at  any  time  for  plain 
violation  of  contract,  gross  immorality,  or  flagrant  neglect  of 
duty;  provided,  that  no  person  shall  be  emplo5'ed  as  teacher, 
or  jicrmitted  to  teach  in  any  public  school,  who  is  not,  when  so 
employed  or  permitted  to  teach,  the  holder  of  a  teacher's  certifi- 
cate, valid  in  the  county  or  district  in  which  such  school  is  situ- 
ated; provided,  further,  that  every  contract  for  the  employment 
of  a  teacher  must  be  in  writing,  and  such  contract  must  be  exe- 
cuted I'.efore  such  teacher  begins  to  teach  in  such  school.  It 
shall  grade  the  salaries  of  teachers  for  the  district  in  accordance 
with  the  grades  of  certificates;  and  no  teacher  holding  a  certifi- 
cate of  a  lower  grade  shall  be  paid  a  salary  equal  to  or  in  exce«« 
of  that  paid  to  a  teacher  of  higher  grade  in  the  same  district." 

Section  122,  chapter  62,  of  the  Laws  of  1890,  as  amended  by 
section  24,  chapter  56,  of  the  Laws  of  1891,  reads  as  follows: 
**No  certificate  or  permission  to  teach  shall  be  issued  to  any  per- 
son under  eighteen  years  of  age;  and  no  first  grade  certificate 
shall  be  issued  to  any  person  who  is  under  twenty  years  of  age, 
and  who  has  not  taught  successfully  twelve  school  months; 
and  a  third  grade  certificate  shall  not  be  issued  more  than  twice 
to  the  same  perpon.  The  certificnt-es  issued  by  a  county  super- 
intendent shall  be  valid  only  in  the  county  where  issued;  pro- 
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vided,  that  a  first  grade  certificate  may  be  renewed  once  without 
examination,  at  the  discretion  of  the  county  superintendent, 
upon  payment  of  the  proper  fee  for  the  institute  fund,  as  pro- 
vided in  the  .case  of  examination;  provided,  further,  that  a  first 
grade  certificate  shall  be  valid  in  any  other  county  in  the  state 
when  indorsed  by  the  county  superintendent  of  such  county. 
No  person  shall  be  employed  or  permitted  to  teach  in  any  of  the 
piiblic  schools  of  the  state,  except  those  in  cities  organized  for 
school  purposes  under  special  laws,  who  is  not  the  holder  of  a 
lawful  certificate  of  qualifica;tion  or  permit  to  teach.  Any  con- 
tract made  in  violation  of  this  section  shall  be  void." 

^^^  It  appears  from  the  complaint  that  on  August  7,  1891, 
when  the  written  contract  between  respondent  and  appellant 
was  entered  into,  respondent  held  a  first  grade  certificate  issued 
by  the  superintendent  of  Barnes  county.  This  certificate  would 
be  valid  in  Eansom  county  when  indorsed  by  the  superintend- 
ent of  schools  for  such  county.  Such  indorsement  was  not 
made  until  September  4,  1891.  The  allegation  is,  that  it  was 
made  August  29,  1891,  and  the  formal  entry  made  on  Septem- 
ber 4th.  But  it  was  the  formal  entry  that  constituted  the  in- 
dorsement, and  what  preceded  that  was  but  a  promise  to  indorse. 
Hence,  neither  at  the  time  of  entering  into  the  contract,  nor  at 
the  time  of  commencing  to  teach,  did  respondent  hold  a  certifi- 
cate valid  in  Eansom  county.  For  that  reason,  appellant  con- 
tends that  the  contract  of  employment  dated  August  7,  1891, 
was  void,  under  said  section  122,  and  that  no  action  can  be  main- 
tained thereon  or  for  breach  thereof.  If  the  original  contract 
was  void  when  made,  it  could  not  be  ratified.  After  the  re- 
moval of  the  inhibition,  a  new  and  valid  contract  might  be 
made  relative  to  the  same  subject  matter,  but  the  void  contract 
remains,  and  ever  must  remain,  a  nullity.  Where  the  invalidity 
of  the  contract  arises,  as  in  this  case,  if  tliis  contract  be  invalid, 
from  a  prohibition,  and  not  from  any  vice  adhering  to  the  sub- 
ject matter  of  the  contract,  courts  are  inclined  to  be  liberal  in 
construing  distinct  acts  in  part  performance  of  the  contract, 
after  the  prohibition  has  been  removed,  as  raising  a  new  implied 
contract:  See  Hotz  v.  School  Dist.,  1  Col.  App.  40;  Scott  v. 
School  Dist.,  46  Yt.  452.  But  there  is  no  direct  allegation  in 
the  complaint  that  respondent  taught  a  day  after  he  had  his  cer- 
tificate indorsed,  or  that  the  appellant  in  any  manner  acted  upon 
or  recognized  the  void  contract.  There  may  be  an  inference  in 
that  direction,  but  it  falls  far  short  of  an  allegation  that  can 
support  a  recovery.     The  action  is  for  breach  of  contract  in  not 

AM.  St.  Rkp.,  Vou  L.  —  41 


642  HosMEB  V.  Sheldon  School  District.     [N.  Dakota, 

permitting  respondent  to  teach.  Hence  lie  pleads  the  written 
contract,  and  relies  exclusively  thereon.  Nor  must  we  be  un- 
derstood as  holding  that  recovery  could  be  had  on  an  implied 
contract  for  services  actually  ****  rendered,  or  offered  to  be 
rendered,  after  the  proper  certificate  was  received,  when  the 
original  contract  was  void:  See  remarks  of  Corliss,  C.  J.,  on  this 
point,  in  Goose  Eiver  Bank  v.  Willow  Lake  School  Tp.,  1  N. 
Dak.  26;  26  Am.  St.  Rep.  605,  and  authorities  then  cited. 

In  the  case  just  cited,  the  court  said,  in  speaking  of  certain 
school  warrants  then  involved:  "They  were  issued  to  pay  for 
services  of  a  teacher  who  held  no  lawful  certificate  of  qualifica- 
tion. No  such  person  can  be  employed  to  teach.  The  statute 
so  declares,  and  any  contract  made  in  violation  of  this  provision 
is  void,  by  the  express  terms  of  the  same  act."  This  language 
was  based  upon  the  wording  of  the  statute,  and  the  authorities 
were  not  specially  noticed,  as  the  point  was  secondary  in  that 
case,  and  not  seriously  controverted.  Since,  in  that  case,  the 
teacher  had  no  certificate  at  the  time  of  making  the  contract,  or 
at  the  time  of  rendering  the  services,  it  may  be,  as  counsel  now 
suggests,  that  it  was  not  absolutely  necessary  to  make  the  state- 
ment as  broad  as  in  that  case.  But,  upon  further  consideration 
of  the  statute,  and  a  study  of  the  decisions  under  similar  statutes, 
we  adhere  to  our  former  language  to  its  full  extent.  We  hold 
that  any  contract  of  employment  as  teacher  in  our  public  schools, 
saving  the  exceptions  contained  in  the  statute,  where  the  person 
hired  does  not,  at  the  time  of  making  such  contract,  hold  a  cer- 
tificate authorizing  him  to  teach  in  the  county  where  the  school 
is  located,  is  void.  And,  being  void,  it  cannot  be  ratified,  nor 
can  it  receive  vitality  from  the  happening  of  a  subsequent  event. 
It  'Ifl  80  nugatory  and  ineffectual  tliat  nothing  can  cure  it": 
Black*8  Law  Dictionary. 

The  learned  counsel  for  respondent  is  correct  in  stating  that 
the  evil  against  which  the  statute  was  directed  consisted  in  hav- 
ing the  public  schools  taught  by  imqualified  persons.  And 
there  are  cases  supporting  the  contention  that  when  the  teacher 
held  the  proper  certificate  at  the  time  the  servicee  were  rendered, 
or  offered  to  be  rendered,  the  statute  was  sufficiently  met;  and 
the  teacher  entitled  to  recover  under  the  contract.  Hotz  v. 
School  ****  Dist.,  1  Col.  A  pp.  40,  is  of  that  class.  A  recovery 
of  damages  for  breach  of  the  contract  was  allowed  there,  in  a 
rase  very  similar  to  this.  But  the  difference  in  the  statutes 
clearly  distinguishes  the  cases.  The  Colorado  statute  prohibited 
the  school  district  officers  from  employing  a  teacher  who  did  not 
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hold  a  proper  certificate.  There  was  no  penalty  fixed  for  tho 
violation  of  the  provision  on  the  part  of  the  officers,  nor  was  the 
contract  declared  void.  It  was  provided  that  the  teacher  should 
be  entitled  to  no  compensation  during  the  time  that  he  held  no 
certificate,  thus  clearly  implying  that,  for  services  rendered 
after  he  received  the  proper  certificate,  he  would  be  entitled  to 
compensation.  But  even  then  the  court  was  not  content  with 
relying  upon  the  statute,  and  also  placed  the  case  upon  an  im- 
plied contract.  In  School  Dist.  v.  Dilman,  22  Ohio  St.  194,  the 
court  held  that  a  statutory  provision  that  "no  person  shall  be 
employed  as  a  teachOT,"  etc.,  "unless  he  shall  have  first  obtained 
a  certificate,"  etc.,  meant,  in  effect,  that  no  person  should  be 
engaged  in  teaching  until  he  had  obtained  a  certificate,  and 
that  a  contract  entered  into  before  the  party  had  obtained  a 
certificate  was  valid,  provided  the  certificate  was  obtained  before 
the  party  engaged  in  the  discharge  of  his  duties  as  teacher.  But 
it  is  entirely  clear  that  our  statute  will  not  bear  this  construc- 
tion. Engaging  in  the  performance  of  the  duties  of  a  teacher 
neither  constitutes  nor  consummates  a  contract.  The  only  con- 
tract connected  with  the  subject  is  the  written  agreement  by 
which  the  proper  school  officers  employ  or  hire  the  teacher.  It 
is  that  contract,  and  no  other,  that  the  statute  declares  void  un- 
der the  circumstances  stated.  And  this  statute  was  proper  and 
necessary,  in  order  to  prevent  the  employment  of  unqualified 
persons  as  teachers.  If  a  completed  contract  is  valid  when 
made,  it  is  difficult  to  understand  how  performance  thereunder 
is  to  be  prevented  without  incurring  liability.  If  a  completed 
contract  is  valid  when  made,  it  is  not  easy  to  perceive  how  it  can 
become  void,  and  the  conditions  remain  unchanged.  Statutes 
eimilaj"  to  ours,  although  perhaps  none  of  them  quite  so  strong, 
have  been  construed  in  accordance  with  our  views  in  the  follow- 
ing cases:  *^^  Butler  v.  Haines,  79  Ind.  575;  Jenness  v.  School 
Dist.,  12  Minn.  448;  Eyan  v.  School  Dist.,  27  Minn.  433;  Botkin 
v.  Osborne,  39  111.  101.  The  case  from  Indiana  expressly  holds 
that  the  subsequent  procurement  of  a  certificate,  and  continu- 
ing to  teach  thereafter,  did  not  entitle  the  party  to  recover.  The 
case  in  12  Minnesota  is  veoy  strong.  The  contract  was  made 
on  the  twenty-second  day  of  the  month,  the  school  to  commence 
on  the  24th  of  the  same  month.  The  applicant  had  no  certifi- 
cate when  the  contract  was  made,  but  received  his  certificate  on 
the  24th,  and  actually  taught  the  entire  term.  It  was  held  that 
he  could  not  recover.  There  is  no  legal  hardship  in  these  cases. 
An  unqualified  person  cannjot  enter  into  a  contract  to  teach  in 
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our  public  schools  without  being  a  party  to  the  violation  of  a 
mandatory  statute,  the  terms  of  which  he  is  conclusively  pre- 
sumed to  know. 

The  respondent  in  this  case  cannot  recover  upon  his  com- 
plaint The  judgment  of  the  lower  court  is  reversed,  and  that 
court  is  directed  to  sustain  appellant's  motion  for  judgment  on 
the  pleadings. 

All  concur. 


SCHOOLS  — NECESSITY  FOR  CERTIFICATE  TO  ENTITLE 
TEACHER  TO  COMPENSATION.— One  who  teaches  school  without  a 
certificate  of  qualification,  in  violation  of  the  express  terms  of  a  statute, 
is  not  entitled  to  compensation  for  his  services,  even  though  the  school 
officers  have  issued  a  warrant  therefor:  Goose  River  Bank  v.  Willow 
Lake  School  Tp.,  1  N.  Dak.  26;  26  Am.  St.  Rep.  603,  and  note. 


Cutter  v.  Pollock. 

[4  North  Dakota.,  205.] 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— PREFER- 
ENCES.— An  insolvent  debtor  may  secure  one  creditor  in  preference  to 
another,  except  when  he  executes  an  assignment  for  the  benefit  of  his 
creditors. 

PREFERENCE  BY  MORTGAGE.— The  execution,  by  an  insol- 
vent debtor,  of  chattel  mortgages  on  substantially  all  of  hia  property, 
securing  and  preferring  certain  of  his  creditors,  to  the  exclusion  of  oth- 
ers, is  valid,  and  does  not  constitute  a  general  assignment  for  the  bene- 
fit of  creditors,  although  the  effect  of  giving  such  mortgages  is  to  prevent 
the  mortgagor  from  continuing  his  business. 

RKCEIVERS— FEES  OF— TAXATION  OF  AS  COSTS.— It  is 
reversible  error  for  the  court,  without  examination  of  a  receiver's  ac- 
count, to  direct  that  all  such  receiver's  expenses  and  compensation  shall 
l>e  taxed  as  costs  by  the  clerk  of  the  court  against  thu  unsuccessful  party 
to  the  suit,  and  the  amount  thereof  entere  I  in  the  judgment. 

RECEIVERS— COMPENSATION,  BY  WHOM  FIXED.- The 
clerk  of  the  court  is  not  the  proper  otlicer  to  settle  the  amount  of  a 
receiver's  fees  and  expen-es.  That  is  a  judicial  question;  it,  and  all 
matters  relating  thereto,  the  court  siiould  dispose  of  in  its  final  decision. 

Newman,  Spaulding  &  Phelps  and  13artlett  &  Lovell,  for  the 
appellant. 

Pollock  &  Scott  and  C.  A.  Pollock,  for  the  reepondenfe. 

*®®  CORLISS,  J.  This  case  involves  a  question  of  statutory 
constniction.  The  contention  on  the  part  of  the  plaintiffs  and 
appellants  is,  that  the  transaction  to  which  we  will  refer  consti- 
tuted an  assignment  for  the  benefit  of  creditors  containing  pref- 
erences, and  that  therefore  the  transactions  are  without  any 
other  legal  effect  than  to  make  the  property  bo  which  they  r&- 
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iate  a  trust  fund  to  be  distributed  ppoportionately  among  all 
creditors  of  the  owner  of  such  property.     The  plaintiffs,  claim- 
ing to  be  creditors  of  James  E.  Pollock,  commenced  this  action 
in  equity  to  have  the  property  referred  to  declared  a  trust  fund, 
under  the   provisions  of  section  4660  of  the  Compiled  Laws, 
That  section  provides  as  follows:  "An  insolvent  debtor  may,  in 
good  faith,  execute  an  assignment  of  property  to  one  or  more 
assignees,  in  trust  toward  the  satisfaction  of  his  creditors,  in 
conformity  to  the  provisions  of  this  title;  subject,  however,  to 
the  provisions  of  this  code  relative  to  trusts  and  to  fraudulent 
transfers,  and  to  the  restrictions  imposed  by  law  upon  assign- 
ments by  special   partnerships,  by   corporations,  or  by   other 
specified  classes  of  persons;  provided,  moreover,  that  such  assign- 
ment shall  not  be  valid  if  it  be  upon,  or  contain,  any  trust  or 
condition  by  which  any  creditor  is  to  receive  a  preference  or 
priority  over  any  other  creditor;  but,  in  such  case,  the  property 
of  the  insolvent  shall  become  a  trust  fund,  to  be  administered  in 
equity,  in  the  district  court,  and  shall  inure  to  the  benefit  of  all 
of  the  creditors  in  proportion  to  their  respective  claims  or  de- 
mands."    Pollock  was  a  merchant  engaged  in  business  at  Cas- 
fielton,  in  this  state.     October  2,  1889,  he  executed  three  chattel 
mortgages  upon  his  stock  of  goods  and  his  store  fixtures,  to  se- 
■cure  claims  held  against  him  by  the  defendants  Straw,  Ellsworth 
Manufacturing  Company,  Eveline  Pollock,  and  the  Cass  County 
Bank.     These  mortgages  were  executed  and  delivered  to  these 
defendants,  respectively,  and  were  successively  filed  for  record 
in  the  office  of  the  register  of  deeds  of  Cass  county,  North  Da- 
kota, the  same  day.     They  were  all    executed    as  part  of   one 
transaction.     The  value  of  the  mortgage  property  was  twelve 
thousand  dollars.     The  debts  so  secured  did  not  amount  to  seven 
thousand   dollars.     While  it  appears  ^**^  from  the   record  that 
Pollock  owned  at  the  time  some  other  property,  we  will  assume, 
for  the  purposes  of  this  case,  that  these  mortgages  covered  sub- 
stantially all  of  his  property  not  exempt  from  execution.     Pol- 
lock appears  to  have  been  insolvent  at  this  time.     A  few  hours 
after  these  mortgages  were  given  and  delivered,  the  mortgagor 
turned  over  all  the  mortgaged  property  to  the  mortgagees,  who 
at  once  proceeded  to  foreclose  the  mortgages  by  advertising  the 
property  for  sale  thereunder.     Each  contained  a  provision  that 
the  mortgagee  might  immediately  take  possession  of  the  mort- 
gaged property.     While  these  foreclosure  proceedings  were  bft- 
ing  had,  the  plaintiffs  instituted  this  action,  and  had  a  receiver 
appointed  to  take  and  hold  possession  of  the  mortgaged  prop- 
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erty,  or  its  proceeds,  pending  this  action.  Judgment  having 
been  rendered  against  the  plaintiffs,  adjudging  that  the  mort- 
gages were  valid  liens  upon  the  property,  and  that  plaintiffs  had 
no  right  or  interest  in  the  mortgaged  property,  the  plaintiffs 
have  appealed  to  this  court  from  such  judgment. 

It  is  here  urged  that  the  facts  of  this  case  bring  it  within  tho 
decision  of  the  territorial  supreme  court  in  Straw  v.  Jenks,  6 
Dak.  414,  and  that  that  decision  should  be  followed  by  this  court. 
We  are  by  no  means  satisfied  that  Pollock,  when  he  executed 
these  mortgages,  had  considered  that  he  would  no  longer  con- 
tinue in  business,  and  had  decided  to  yield  up  dominion  of  his 
entire  property.'  But  we  will  again  assume  a  state  of  facts  aa 
favorable  to  plaintiffs  as  the  record  will  justify.  "We  will  take 
it  for  granted  that  Pollock  intended  to  give  these  mortgagees  a 
preference,  knowing  that  the  consequence  of  the  execution  of 
such  mortgages,  and  the  abandonment  to  the  mortjra frees  of  tho 
possession  of  the  mortgaged  property,  would  be  to  force  him  to 
abandon  his  business.  But  it  is  very  clear  that  he  did  not  in- 
tend to  surrender  control  over  the  mortgaged  property,  except 
80  far  as  was  necessary  to  accomplish  the  payment  of  the  mort- 
gagees named  therein.  The  mortgages  created  mere  liens. 
The  legal  title  to  the  property  remained  in  the  mortgagor. 
After  these  ****  preferred  creditors  had  been  paid,  the  posses- 
sion of  the  remaining  property  would  revert  to  him;  and  at  all 
times  any  of  his  creditors  could  have  levied  upon  his  interests 
in  the  mortgaged  property,  and  sold  it  to  pay  such  creditors* 
claim.  To  assert  that  a  mortgagor,  who  has  created  a  mere  lien 
on  property  (eapeoially  where,  as  in  this  case,  the  value  of  the 
property  is  largely  in  excess  of  the  claims  secured  by  the  mort- 
gage), has  parted  with  all  control  over  the  property,  is  to  ignore 
the  character  and  legal  effect  of  the  instrument  under  which  he 
has  surrendered  possession.  Despite  the  mortgage,  it  is  still  his 
property.  He  may  sell  it.  He  may  mortgage  it.  It  may  be 
seized  for  his  debts.  How  such  a  transaction  can  be  held  to  be 
an  assignment  for  the  benefit  of  creditors  is  inexplicable  to  us. 
An  assignment  for  the  benefit  of  creditors  creates  a  trust,  vesting 
the  legal  title  in  the  assignee,  and  plaoinu  tlie  proporty  bovond 
the  control  of  the  assignor  or  the  reach  of  any  of  his  creditors, 
except  as  they  have  a  right,  under  the  assignment,  to  share  in 
the  distribution  of  the  assigned  estate.  It  is  for  this  reason  that 
assignments  for  t»he  benefit  of  a  portion  of  the  assignor's  credit- 
ors have  been  held  void  under  the  pfntiite  invalidating  all  trans- 
fen  which  delay  creditors.    In  such  a  case,  the  debtor  would,  if 
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the  transaction  were  valid,  be  able  to  place  for  a  time  his  prop- 
erty beyond  the  reach  of  the  creditors  who  have  no  rights  under 
the  assignment,  because  that  portion  of  the  assigned  estate 
which  would  come  back  to  him  after  the  trust  had  been  execut- 
ed would,  during  the  existence  of  the  trust,  be  withheld  from 
the  reach  of  such  creditors.  But  a  mortgage  creates  no  trust. 
It  creates  a  mere  lien.  It  is  in  no  respect  assimilated  to  an  as- 
signment for  the  benefit  of  creditors,  and  yet,  by  the  express 
terms  of  the  statute,  it  is  in  only  such  an  assignment  that  the  law 
condemns  a  preference.  The  common  law  recognized  the  right 
of  a  debtor  to  secure  or  pay  one  creditor  in  preference  to  all 
others.  The  general  rule  is  embodied  in  our  statute.  Section 
4654  of  the  Compiled  Laws  declares  that  "a  debtor  may  pay  one 
creditor  in  preference  to  another,  or  may  give  one  creditor  secur- 
ity for  the  payment  of  his  demand  in  preference  to  another." 
Section  4660  ^^^  takes  a  certain  class  of  transactions  out  of  this 
general  rule.  But  we  must  not  lose  sight  of  the  fact  that  pref- 
erence is  the  rule  in  this  jurisdiction,  and  that  he  who  questions 
the  right  of  a  debtor  to  make  a  preference  must  lay  his  hand 
upon  the  law  which  takes  away  this  right  in  a  given  case.  The 
legislature  has  seen  fit  to  draw  the  line  at  instruments  which 
constitute  assignments  for  the  benefit  of  creditors.  Suoh  in- 
struments must  not  contain  preferences.  If  they  do,  they  are 
void,  and  the  property  becomes  a  trust  fund  for  the  equal  benefit 
of  all  creditors.  But  this  statute  does  not  attempt  to  prevent 
the  giving  of  security  to  one  or  any  number  of  creditors  in  pref- 
erence to  others,  and  section  4654,  in  terms,  allows  this  to  be 
done.  To  hold  that  a  chattel  mortgage  is  an  assignment  for  the 
benefit  of  creditors,  that  the  creation  of  a  mere  lien  is  the  crea- 
tion of  a  trust,  that  retaining  title  to  property  is  surrendering  all 
control  over  it,  displays  an  utter  disregard  of  well-settled  legal 
distinctions.  To  extend  the  construction  of  the  statute  to  em- 
brace a  transaction  of  the  character  disclosed  by  this  record, 
under  the  specious  pretext  of  following  the  spirit  of  the  law,  ia 
downrio^ht  usurpation  of  legislative  functions.  To  us,  the  fal- 
lacy of  the  reasoning  in  the  case  of  Straw  v.  Jenks,  6  Dak.  414, 
and  in  the  other  cases  in  which  the  rule  there  enunciated  is  laid 
down,  is  in  the  assumption  that  preference  is  the  exception,  and 
not  the  rule,  whereas  the  general  rule  permits  preference,  and  ho 
who  claims  thait  a  preference  is  illegal  must  bring  the  case  with- 
in the  particular  exception  embodied  in  section  4660.  The  stat- 
ute does  not  declare  that  one  who  has  decided  to  apply  all  his 
property  in  payment  of  his  debts,  as  far  as  it  will  apply,  must  dis- 
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tribute  it  among  his  creditors  ratably.  This  he  must  do  if  ho 
executes  a  general  assignment.  But  the  law  does  not  compel 
him  to  make  a  general  assignment,  and  it  does  permit  him  to 
pay  or  secure  any  creditor  in  preference  to  another.  Of  course, 
this  statute  allowing  preferences  relates  to  insolvent  debtors. 
When  a  debtor  is  solvent,  there  can  arise  no  question  of  prefer- 
ence. It  is  only  when  he  is  insolvent  that  the  right  to  prefer  is 
of  any  value  to  him,  or  to  the  creditor  preferred.  An  insolvent 
debtor  may,  therefore,  ***  pay  one  creditor  in  preference  to 
others,  although  it  takes  every  dollar  of  his  property  to  make  the 
payment  It  is  only  when  he  executes  an  assignment  for  the 
benefit  of  all  of  his  creditors  that  he  cannot  discriminate  and 
favor.  Then  he  must  place  all  creditors  on  an  equal  footing.  [ 
If  he  doee  not,  the  law  and  the  courts  will  do  it  for  him.  The  | 
argument  in  Straw  v.  Jenks,  6  Dak.  414,  and  similar  cases  is, : 
that  the  object  of  the  law  will  be  defeated  if  the  rule  there  enun-  [ 
ciated  is  not  adopted.  This  reasoning  assumes  that  the  object 
of  the  statute  is  something  other  than  it  is  therein  expressed  to 
be.  The  purpose  of  the  law,  if  the  language  in  which  that  pur- 
pose is  couched  is  to  be  our  guide,  is,  that  the  general  rule  per- 
mitting preferences  shall  be  abrogated  in  a  single  class  of  cases, 
i.  e.  where  a  debtor  executes  such  an  assignment  for 
the  benefit  of  creditors  as  the  act  embraced  in  the 
title  in  which  section  4G60  is  found  refers  to.  An 
analysis  of  this  act  (Comp.  Laws,  sees.  4660-4G80)  discloses  a 
legislative  intent  therein  to  deal  with  assignments  for  the  bene- 
fit of  all  the  assignor's  creditors.  In  such  an  instrument  there 
shall  be  no  preference.  In  every  other  transaction  the  debtor 
may  prefer.  The  case  of  Straw  v.  Jenks,  6  Dak.  414,  has  been 
overruled  by  the  South  Dakota  supreme  court  in  an  opinion 
whose  logic,  to  our  mind,  is  unanswerable:  Sandwich  Mfg.  Co. 
V.  Max,  5  S.  Dak.  125.  Straw  v.  Jenks,  6  Dak.  414,  merely  fol- 
lowed White  V.  Cotzhausen,  129  U.  S.  329.  This  case  merely 
followed  what  the  court  regarded  as  the  rule  in  Illinois,  as  laid 
down  in  Preston  v.  Spaulding,  120  111.  208.  In  a  later  case,  the 
federal  supreme  court  has  ruled  differently  in  a  case  arising  in 
Missouri,  following  a  difTerent  rule  adopted  in  that  state:  Union 
Bank  of  Chicago  v.  Kansas  City  Bank,  130  U.  S.  235.  In  this 
case,  Mr.  Justice  Cray  expressly  declaros  that  all  the  court  in- 
tended to  do  in  White  v.  Cotzhau?en,  129  U.  S.  329,  was  to  con- 
Ftnie  the  Illinois  statute  in  accordance  with  what  it  understood 
to  be  the  decirion  of  the  nuprcme  court  of  that  state.  Thnt  the 
federal  supreme  court,  in  White  ▼.  Cotzhausen,  129  U.  S.  329, 
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did  not  correctly  interpret  the  decision  of  the  Illinois  supreme 
court  in  Preston  v,  Spaulding,  120  111.  208,  is  evident  **^  from 
later  decisions  of  that  court:  See  Farwell  v.  Xilsson,  133  111.  45; 
"Weber  v.  Mick,  131  111.  520.  And  see  Moore  v.  Meyer,  47  Fed. 
Eep.  99;  Schroeder  v.  Walsh,  120  111.  403.  There  is  nothing  in 
Farwell  v.  Cohen  (111.),  28  N.  E.  Eep.  35,  opposed  to  the  views 
expressed  in  Farwell  v.  Nilsson,  133  111.  45.  In  many  of  the 
cases,  there  was,  in  fact,  a  general  assignment  for  the  benefit  of 
creditors  executed.  When  a  debtor,  with  the  purpose  of  execut- 
ing such  an  assignment,  makes  transfers  of  property  or  gives 
security  or  pays  money  before  executing  the  assignment,  for  the 
express  purpose  of  evading  the  provisions  against  preferences — 
when  his  purpose,  known  to  the  favored  creditor,  is  to  accom- 
plish by  independent  instruments  what  could  not  be  accomplish- 
ed in  the  assignment  itself — and,  thus  deliberately  attempting 
to  evade  the  law,  thereafter  executes  a  general  assignment  for 
the  benefit  of  all  the  rest  of  his  creditors,  it  is  possible  that  the 
instruments  giving  the  preferences  should  be  regarded  as  part  of 
the  assignment,  and  that,  therefore,  the  preference  should  be 
held  to  be  contained  in  the  assignment  itself,  and  consequently 
of  no  effect.  But,  in  suoh  cases,  the  transactions  ought  not  to 
be  too  far  apart,  and  certainly  the  preferred  creditors  should  be 
proven  to  have  had  knowledge  of  the  debtor's  purpose  to  make 
an  assignment  at  the  time  of  giving  the  preferences:  See,  in  this 
connection,  Manning  v.  Beck,  129  N.  Y.  1;  Lake  Shore  Bank- 
ing Co.  V.  Fuller,  110  Pa.  St.  156. 

We  hold  that  these  chattel  mortgages  did  not  constitute  a  gen- 
eral assignment  for  the  benefit  of  creditors,  and  that  the  debtor 
had  a  perfect  right  to  execute  them  to  the  creditors  therein 
named,  to  secure  his  obligations  to  them.  It  therefore  followed 
that  the  mortgaged  property  was  not  a  trust  fund  in  which  all 
the  creditors  of  defendant  Pollock  had  an  interest,  but  was  his 
property,  on  which  there  were  mortgage  liens  held  by  such  of 
the  defendants  as  were  named  in  the  three  mortgages  as  mort- 
gagees. As  sustaining  our  conclusions,  we  cite  Sandwich  Mf<i:. 
Co.  V.  Max,  5  S.  Dak.  125;  Hargadine  v.  Henderson,  97  Mo.  375; 
Union  Bank  of  Chicago  v.  Kansas  City  ^14  ^^nk,  13fi  IT.  S. 
235;  May  v.  Tenny,  148  U.  S.  60;  Farwell  v.  Nilsson,  138  111.  45; 
Weber  v.  Mick.  131  111.  520;  Sohroeder  v.  Walsh,  120  111.  403: 
Tompkins  v.  Hunter,  24  N".  Y.  Supp.  8;  Cross  v.  Carstens,  49 
Ohio  St.  548;  Moore  v.  Meyer,  47  Fed.  Eep.  99;  Crow  v.  Beards- 
ley,  68  Mo.  435;  Gilbert  v.  McCorkle,  110  Ind.  215;  Watterman 
V.  Silberberg,  67  Tex.  100;  Warner  v.  Littlefield,  89  Mich.  329; 
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Sheldon  v.  Mann,  85  Mich.  2G5.  Other  cases  might  be  cited, 
but  this  question  has  been  so  often  discussed,  and  the  decisions 
fio  many  times  reviewed,  that  we  feel  that  it  would  be  a  waste  of 
time  for  us  to  travel  again  over  the  same  ground.  With  the  ex- 
ception of  Straw  V.  Jenks,  6  Dak.  414,  AVhite  v.  Cotzhausen,  12D 
U.  S.  329,  and  a  few  other  cases,  all  of  the  decisions  which  have 
struck  down  preferences  have  been  in  cases  in  which  it  appeared 
that  an  assignment  for  the  benefit  of  creditors  was  in  fact  exe- 
cuted; and  the  court  in  those  cases  held  tiiat  the  instruments 
creating  the  preferences  were  so  connected  in  point  of  time,  and 
by  the  circumstances  of  the  transactions,  with  tlie  subsequent 
general  assignment,  that  they  were  a  part  of  it,  and  that,  there- 
fore, the  preferences,  were,  in  contemplation  of  law,  enbodiod  in 
the  assignment  itself.  Such,  among  others,  "were  the  cases  of 
Preston  v.  Spaulding,  120  111.  208;  Berger  v.  Varrelmann,  127 
N.  Y.  281;  Clapp  v.  Nordmeyer,  25  Fed^Eep.  71;  Burnham  v. 
Haskins,  79  Mich.  35. 

The  judgment  of  the  district  court  was,  therefore,  right,  in  so 
far  as  it  adjudged  that  the  mortgaged  property,  or  its  proceeds,  in 
the  hands  of  the  receiver,  should  be  turned  over  to  the  defend- 
ants entitled  thereto  under  soich  mortgages.  But  the  judgment 
is  attacked  by  this  appeal  in  another  particular.  On  motion  of 
the  plaintifTs,  and  against  the  opposition  of  the  defendants, 
a  receiver  was  appointed  to  take  possession  of  the  mortgaged 
property  pending  the  litigation.  In  one  of  its  conclusions  of 
law,  the  court  held  that  the  fees  and  expenses  of  the  receiver, 
which  were  not  settled  by  the  court,  should  be  taxed  by  the  clerk 
of  the  court  as  costs  in  the  case,  and  that  the  amount  of  such 
costs  should  be  **•*  inserted  in  the  judgment.  It  docs  not  ex- 
pressly appear  that  tliis  was  done,  but  we  think  it  is  a  fair 
inferonre  tlint  it  was  done,  as  the  judgment  n^jainst  the 
plaintifTs  is  for  nonrTy  five  thousand  dollars  costs,  and  we  know 
that  no  such  bill  of  costs  could  have  been  taxed  against  the  plain- 
tifTs unless  the  foes  aiid  expense  of  the  receiver  were  embodied 
therein.  This  fact  slrongthcns  t.he  notural  inferonoo  Ihnt  tlio  rule 
of  law  laid  down  in  the  court's  decision  was  followed  by  tho 
clerk,  at  the  instance  of  the  defendants,  in  taxing  the  costs, 
and  entering  the  amount  thoroof  in  tlie  judgment.  These  item?, 
we  arc  clear,  have  no  place  in  a  bill  of  costs.  If  they  belong 
there  nt  all.  it  is  only  as  disbursements,  and  such  disbursemenM 
the  Btntut<»  does  not  authorize  to  he  taxed  against  the  unsuccess- 
ful pnrfy:  Comp.  T-aws,  sec.  Til 89.  It  is  obvious  flint  the  clerk 
is  not  the  proper  officer  to  settle  the  question  of  u  receiver's  cora- 
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pensation.  That  is  a  judicial  question.  Nor  should  it  be  left 
to  him  to  determine  what  expenses  are  reasonable  and  proper. 
A  receiver  may  be  so  extravagant  in  his  expenditures  that  it  would 
be  highly  imjust  to  allow  him  credit  for  all  the  moneys  he  has 
paid  out.  Had  such  state  of  facts  existed  in  this  case,  the 
clerk  nevertheless  must  have  inserted  all  the  items  of  disburse- 
ments in  the  ball  of  costs,  provided  he  was  satisfied  that  they 
had,  in  fact,  been  incurred.  Again,  we  think  it  is  not  the  proper 
practice  for  the  court  to  determine,  in  advance  of  a  hearing  on 
the  different  items  of  a  receiver's  account,  that  all  his  disburse- 
ments should  be  paid  by  one  party  or  the  other  to  the  litigation. 
An  examination  of  his  account  in  connection  with  surrounding 
circumstances  might  disclose  the  fact  that  some  of  the  items 
ought  to  be  paid  by  the  successful  party.  They  might  embrace 
expenditures  which  the  successful  party  would  have  been  com- 
pelled to  make  himself,  had  it  not  been  for  the  receivership, 
but  which  he  was  saved,  by  such  receivership,  the  necessity  of 
making  himself.  The  proper  practice,  where  a  receiver  has  beea 
appointed,  is  for  the  court,  after  it  has  reached  its  conclusion, 
to  order  the  receiver  to  account,  on  notice  to  all  parties  inter- 
ested; and,  upon  such  accounting,  all  questions  can  be  settled, 
^**  and  the  findings  of  fact  and  conclusions  of  law  relating  to 
such  matters  can  be  embodied  in  the  decision  of  the  court  on  the 
merits  of  the  action.  The  final  decree  should  settle  what  com- 
pensation the  receiver  is  to  have,  what  expenditures  he  shall  be 
reimbursed  for,  how  he  shall  be  paid' — whether  out  of  the  funds 
in  his  hands,  or  by  one  of  the  parties  to  the  action,  or  whether 
part  of  his  fees  and  expenses  shall  not  be  paid  out  of  such  funds, 
and  the  rest  by  one  of  the  parties  to  the  case,  or  whether  such 
amount  shall  not  be  apportioned  so  that  some  of  it  shall  be  paid 
by  one  party  and  the  balance  by  the  other.  If  the  receiver  is 
allowed  to  pay,  and  reimburse  himself  out  of  the  moneys  in  his 
hands,  the  decree  should  provide  whether  the  owner  of  such 
moneys  shall  be  indemnified  by  the  recovery  of  judgment  against 
some  other  party  to  the  case  for  this  invasion  of  his  property. 
Ordinarily  it  would  seem  to  us  (but  we  do  not  decide  the  point) 
that  the  receiver  should  be  protected  by  being  permitted  to  look 
to  the  funds  in  his  hands  to  save  him  against  loss.  This  appears 
to  have  been  done  in  this  case.  Such  rule  may,  however,  work 
great  hardship  in  particular  cases;  and  in  some  instances  the  re- 
ceiver has,  on  this  account,  been  compelled  to  look  for  indemnity 
to  the  party  at  whose  instance  he  was  appointed:  See  "Weston  v. 
Watts,  45  Hun,  219;  French  v.  Gifford,  31  Iowa,  428;  Verplanck 
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V.  Verplanck  Ins.  Co.,  2  Paige,  438.  Certainly,  if  the  court,  in 
such  a  case,  allows  him  to  pay  himself  out  of  tlie  funds,  it  should 
compel  the  other  party  to  the  action  to  make  good  the  loss  thus 
occasioned  to  the  successful  litigant.  It  is  impossible  for  a  court 
to  make  an  intelligible  decree  when  property  is  in  the  hands  of 
a  receiver,  and  is  to  be  disposed  of  by  the  decree,  without  settling 
in  •advance  the  rights  of  the  receiver  witli  respect  to  compensa- 
tion and  expenditures,  and  whether  he  shall  be  allowed  to  pay 
himself  out  of  the  funds  in  his  hands.  The  decree  should  deter- 
mine whether  the  whole  fund,  or  only  the  balance,  after  paying 
the  receiver,  should  be  turned  over  to  the  successful  party.  In 
this  case,  the  court  has  directed  the  receiver  to  pay  over  every 
dollar  that  he  has  received,  without  making  any  deduction 
for  his  fees  **^  and  expenses,  and  yet  the  defendants  are  allowed 
to  tax  up  as  costs  against  the  plaintiffs  the  amount  of  such  fees 
and  expenses,  on  the  theory  that  they  have  been  paid  by  the  de- 
fendants out  of  their  property.  The  court  seems  to  have  pro- 
ceeded on  the  theory  that  the  receiver  would  retain  the  amount 
of  his  fees  and  disbursements  without  any  authority  from  the 
court  so  to  do,  and  without  any  investigation  as  to  tlio  reasonable- 
ness of  his  charges  and  expenditures,  and  that  then  the  clerk 
should  tax  up  against  the  plaintiffs,  as  costs,  whatever  amount 
appeared  to  have  been  thus  retained  by  the  receiver,  out  of  the 
funds  in  his  hands  belonging  to  defendants.  None  of  these 
things  were  settled  by  the  decree.  They  were  left  to  the  deci- 
sion of  the  clerk  and  the  receiver  himself.  Under  the  system  of 
practice  prevailing  at  the  time  the  case  was  decided,  findings  were 
required  to  be  made  in  equity  cases,  as  well  as  in  actions  at  law. 
This  must  be  taken  into  consideration  in  estal)]isliing  the  proper 
practice  in  cases  like  the  one  before  us  on  this  appeal.  Thero 
can  be  only  one  final  judgment,  and  this  should  settle  all  matter:^ 
involved  in  the  litigation,  as  well  as  the  rights  of  the  receiver, 
and  the  rights  and  liabilities  of  the  parties  to  the  action  growing 
out  of  the  receivership,  as  the  rights  of  the  parties  to  the  litiga- 
tion on  the  merits  of  the  case,  independently  of  the  receivership. 
This  final  judgment  must  rest  upon  findings  of  fact  and  concln- 
«ons  of  law,  and  these,  therefore,  should  embrace  all  matters 
eesentiai  to  a  full  determination  of  the  rights  of  the  receiver 
with  respect  to  compensation  and  indemnity,  and  the  rights  and 
liabilities  of  the  parties  to  the  suit,  growing  out  of  the  payment 
to  the  receiver  of  his  fees  and  expenses,  as  well  as  all  matters 
relating  excluRJvcly  to  the  merits  of  the  controversy.  Until  all 
questions  touching  the  receivership  are  settled,  it  is  impossible 
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finally  to  determine  the  rights  of  the  parties  to  the  case.  The 
scope  of  the  judgment  awarding  the  fund  to  the  successful  party 
cannot  be  prescribed  by  the  court  until  it  decides  whether  any  of 
this  fund  shall  be  retained  by  the  receiver  for  his  compensation 
and  expenditures.  The  exact  judgment  which  the  victorious 
litigant  shall  recover  against  the  ^*®  defeated  suitor  cannot  be 
ascertained  until  the  court  has  determined  whether,  in  the  firet 
instance,  the  fund  belonging  to  the  former  shall  be  depleted  by 
payment  of  the  receiver's  fees  and  expenses,  and,  if  so,  whether 
the  unsuccessful  party  shall  make  it  good  to  his  antagonist  in 
whole  or  in  part. 

"We  conclude  that  it  was  error  for  the  court  to  render  final 
judgment,  without  passing  upon  the  receiver's  account,  and  set- 
tling all  matters  connected  with  the  receivership.  These  ques- 
tions should  not  have  been  left  to  the  clerk.  The  judgment 
is  reversed,  and  the  district  court  is  directed  to  enter  a  new  judg- 
ment after  all  matters  connected  with  the  receivership  have  been 
investigated  and  settled.  But  the  case  will  not  be  reopened  for  a 
new  trial  on  the  merits.  The  question  of  the  rights  of  the  de- 
fendants to  the  funds  in  the  hands  of  the  receiver  is  settled, 
subject  to  such  modification.  The  district  court,  without  re- 
opening questions  touching  the  merits,  will  inquire  into  the 
amount  of  property  and  money  in  the  hands  of  the  receiver,  or 
for  which  he  is  properly  chargeable;  will  ascertain  what  compen- 
sation is  proper,  what  disbursements  actually  made  were  neces- 
sary; will  determine  whether  the  receiver  shall  be  paid  and  reim- 
bursed out  of  the  funds  in  his  hands,  and  what  proportion  of 
his  fees  and  expenses  ought  to  be  borne  by  the  plaintiffs  and 
defendants,  respectively,  or  whether  the  plaintiffs  ought  ulti- 
mately, or  in  the  first  instance,  to  pay  all  of  such  fees  and  ex- 
penses. All  these  matters  should  be  embodied  in  the  findings 
and  the  final  judgment.  We  do  not  wish  to  be  regarded  as  hold- 
ing that  the  decision  of  the  district  court  upon  these  various 
questions  will  be  final.  It  is  possible  they  may  be  subject  to 
review.  There  is  also  an  appeal  from  an  order  of  the  district  court 
made  on  appeal  from  the  taxation  by  the  clerk  of  the  receiver's 
fees  and  expenses  as  costs,  which  order  affirms  such  taxation. 
The  order  is  reversed  for  the  reasons  already  stated. 

All  concur. 


A8STGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— PREFER- 
ENCES.— A  debtor  may  lawfully  prefer  one  creditor  over  another: 
Kalmua  V.  Eallln,  52  N.  J.  Eq.  290;  46  Am.  St.  Rep.  520,  and  notej 
Benham  v.  Ham,  5  Wash.  12S;  34  Am.  St.  Rep.  851,  and  extended  note. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— GENERAL 
ASSIGNMKNT— VALIDITY  OF  PKEFERENCES.— Under  the  Mis- 
souri HUtute,  a  preference  of  any  creditor  in  a  voluntary  assignment  for 
the  l)enetit  of  ere  li tors  renders  such  assitrnment  void:  Larrabee  v. 
Franklin  Bank,  114  Mo.  592;  35  Am.  St.  Hep.  774,  and  note.  A  prefer- 
ence to  a  creditor  given  by  a  (general  deed  of  ^signment  does  not  invali- 
date it,  but,  1  hough  such  a  deed  is  not  fraudulent  in  itself,  it  will  be 
watched  with  jealousy:  Arthur  v.  Commercial  etc.  Bank,  9  Smedes  & 
M.  394 ;  48  Am.  Dec.  719,  and  note.  See,  also,  the  extended  note  to  Ben- 
Lam  V.  Ham,  34  Am.  St.  Rep.  856. 

RECEIVERS  — COMPENSATION  OF— HOW  REGULATED.— In 
the  absence  of  legislation  regulating  the  compensation  of  a  rectiver,  the 
court  appointing  him  has  the  right  to  determine  the  amount  that  shall 
be  paid,  and,  in  passing  upon  such  compensation,  the  appellate  court 
ordinarily  dfera  to  the  judgment  of  the  appointing  court:  Heffron  ▼. 
Kice,  149  ill.  216;  41  Am.  St.  Rep.  271. 


BiRCHALL  V,  Griggs. 

[4  NoBTH  Dakota,  305.] 

ATTACHMENT.— AN  AFFIDAVIT  for  attachment,  stating  that 
the  defendant  ia  not  a  resident  of  the  state,  or  has  departed  therefrom, 
"without  stating  that  suoii  departure  was  with  intent  to  defraud  hia 
creditors,  or  to  avoid  the  service  of  summons,"  is  iusutficient  to  confer 
jurir^diction  upon  the  court,  and,  in  the  absence  of  personal  service  of 
the  8  iminons,  all  proceedings  thereunder  are  void. 

Bangs  &  risk,  for  the  appellant. 

F.  B,  Morrill,  for  the  respondent. 

»o«  BARTHOLOMEW,  C.  J.  This  is  an  appeal  from  an  or- 
der refusing  to  vacate  a  judgment  and  dismiss  an  action.  Ee- 
Fpondcnt  sued  ^^"^  appellant  in  the  Cass  county  district  court, 
and  obtained  jurisdiction  in  rem,  if  at  all,  through  the  provi- 
sional writ  of  attachment  and  publication  of  summons.  There 
was  no  service  outside  the  state,  nor  was  any  copy  of  the  summons 
and  complaint  ever  mailed  to  appellant.  Judgment  was  entered 
for  want  of  an  answer.  Afterward,  appellant  api>eared  specially, 
and  moved  to  set  aside  the  judj^ment,  and  all  proceedings  there- 
under, and  dismiss  the  action  for  want  of  jurisdiction.  One  of 
the  prounds  for  said  motion  .was,  that  the  attachment  afTidavit 
failed  to  allege  any  ground  for  attachment  From  the  order 
denying  this  motion,  the  appeal  was  taken. 

Among  olh'T  grounds,  Miat  need  not  be  stated,  our  statute 
allows  an  attachment  upon  an  affidavit  stating  that  the  defendant 
ifi  not  a  roftident  of  the  piate,  or  has  departed  therefrom,  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum- 
mons: Comp.  Taws,  80C.  4995.  The  ground  for  attachment  stated 
in  the  affidavit  in  this  case  is  as  follows:  "That  the  defendant  ia 
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not  a  resident  of  the  state  of  North  Dakota,  or  has  departed 
therefrom."  Ttiat  this  affidavit  is  insufficient  to  confer  jurisdic- 
tion is  clear  upon  plain  principles  of  law.  The  remedy  by 
attachment  is  purely  statutory.  It  is  harsh,  arbitrary,  and  con- 
demns without  hearing.  •Itj  cannot  be  used,  except  upon  sub- 
stantial compliance  with  every  requirement  of  the  statute.  In 
1  American  and  English  Encyclopedia  of  Law,  page  901,  it  is 
said:  "The  affidavit  is  the  foundation  of  the  jurisdiction  of  the 
court.  It  must  be  a  sworn  statement  of  such  facts  as  the  law 
requires  as  a  condition  precedent  to  the  issue  of  the  writ.  Its 
entire  omission,  or  the  omission  of  any  essential  fact,  will  render 
all  the  proceedings  coram  non  judice":  And  see  the  authorities 
there  cited.  The  allegations  of  the  affidavit  must  be  specific 
and  clear.  It  is  elementary  that  different  grounds  for  attach- 
ment cannot  be  alleged  in  the  alternative,  because  in  that  case 
affiant  swears  neither  to  one  ground  nor  to  the  other:  Wade  on 
Attachment,  sec.  56.  But  the  affidavit  in  this  case  is  much 
worse.  It  states  that  the  defendant  is  a  nonresident  of  the  state. 
Had  it  contained  nothing  more,  it  would  have  been  good;  ^^^ 
but  the  affiant,  probably  not  being  willing  to  swear  that  defend- 
ant was  a  nonresident  of  the  state,  added,  "or  has  departed  there- 
from." But  this  latter  fact  is,  in  itself,  entirely  innocent.  It 
gives  a  creditor  no  right  to  seize  the  defendant's  property,  unless 
the  affidavit  also  shows  that  such  departure  was  with  intent  to 
defraud  creditors  or  avoid  the  service  of  summons.  Clearly, 
the  affidavit  states  no  ground  for  attachment,  and  conferred  no 
jurisdiction. 

It  is  urged,  however,  that  since  the  motion  asked  that  thn 
judgment  be  set  aside,  and  all  proceedings  thereunder  annulled 
and  the  case  dismissed,  the  appearance  was,  in  fact,  general,  al- 
though stated  to  be  special.  The  motion  asked  only  what  must 
necessarily  follow  without  asking,  in  case  the  court  never  ac- 
quired jurisdiction.  The  appearance  was  special.  The  order 
appealed  from  is  reversed,  and  the  district  court  directed  to  en- 
ter an  order  setting  aside  such  judgment,  annulling  all  proceed- 
ings thereunder,  and  dismissing  the  case. 

Reversed. 

All  concur. 

ATTACHMENT— AFFIDAVIT.— An  affidavit  in  attachment  statin j? 
the  names  of  the  parties,  the  amount  of  indebtedness,  that  defendant 
hR8  concealed  himself  to  avoid  service  of  process,  and  that  his  where- 
abouts are  unknown,  though  defective  in  failing  to  state  the  nature  ol 
the  indebtedness,  the  defendant's  place  of  residence,  or  that  such  place 
is  unknown,  or  cannot,  upon  diligent  inquiry,  be  ascertained,  is  voidable. 
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I  ut  not  void,  and  is  sifficient  to  give  the  court  jurisdiction  of  the  8u)> 
ject  matter:  Hogue  v.  Corbit,  156  111.  540;  47  Am.  St.  Rep.  232,  and 
note.  See,  also,  ttie  note  to  Bunneman  v.  Wagner,  8  Am.  St.  Kep.  olO, 
and  the  extended  note  to  Fridenberg  v.  Piersou,  79  Am.  Dec  165. 


Hannah  v.  Chasb. 

[4  NoBTH  Dakota,  SSL] 

DEEDS— EVIDENCE.— A  RECITAL  IN  A  SHERIFF'S  DEED, 
under  foreclosure  proceetlings  by  a^ivertisement,  that  the  grantee  therein 
is  "  the  Globe  Investment  Company,  formerly  Dakota  Afortgage  Loin 
Corporation,"  is  no  evidence  that  such  company  succeeded  to  the  rights 
of  such  corporation. 

SHEKIFF'S  DEED  TO  ASSIGNEE.— If  a  sheriff  executes  a  cer- 
ti<i<-ate  of  purchase  to  one  party,  and  subsequently  issues  a  deed  to  an- 
other, it  is  not  presumed  that  the  latter  has  succeeded  to  the  rights  of 
the  former. 

PRESUMPTIONS  IN  FAVOR  OF  THE  LEGALITY  OF  OF- 
FICIAL ACTS  never  go  to  the  extent  of  supplyintr  a  jurisdictional  fact. 

EVIDENCE— PRESUMPTION  AS  TO  ACTS  OF  OFFICER.— 
A  sale  under  a  power  contained  in  a  mortgage  foreclosed  by  advertise- 
ment, is  not  a  judicial  pale,  when  conducted  by  an  officer  specially  au- 
thorized by  statute.  The  presumption  that  siich  oflicer  has  done  hia 
duty  does  not  apply  to  such  a  transaction. 

F.  B.  Merrill,  for  the  appellant 

W.  E.  Purcell  and  C.  E.  Wolfe,  for  the  respondent 

3»a  BARTHOLOMEW,  C.  J.  This  action  was  brought  under 
section  5449  of  the  Compiled  Laws,  to  determine  adverse  claima 
to  the  southeast  quarter  of  section  23  in  township  131  north, 
lunge  53  west,  in  Sargent  county.  Both  parties  claim  title  from 
one  Winfield  S.  Wolfe.  The  trial  below  was  to  the  court,  and 
defendant  prevailcii.  Plaintiff  prosecutes  this  appeal.  De- 
fendant is  in  possession.  It  is  only  after  plaintiff  has  shown  a 
right  in  himself,  superior  to  the  right  of  possession,  that  defend- 
ant's title  bceonies  material.  We  may,  therefore,  enter  at  once 
upon  a  consideration  of  plaintiff's  title.  ^'^  The  facts  upon 
which  he  relies  are  undisputed.  It  is  simply  the  right  that  the 
law  givofl  him  from  such  facts  that  is  questioned.  In  February, 
1885,  Winfield  S.  Wolfe,  the  fee  owner  of  said  land,  executed  a 
mortgage  thereon  in  favor  of  the  Dakota  Mortgage  Loan  Corpo- 
ration, which  was  duly  recorded.  Upon  a  subsequent  default,  tliis 
mortgage  was  foreclosed  by  advertisement,  and  a  sheriff's  certifi- 
cate of  Bale  iwuod  to  the  mortgagee  on  June  2.  1888,  This  cer- 
tificate wa«  properly  recorded,  as  was  also  the  usual  affidavit  of 
publiofltion  and  what  purported  to  be  a  sheriff's  affidavit  of  sale; 
but  this  last  instrument  was  sworn  to  before  the  register  of  deeds 
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of  Sargent  county,  an  officer  who,  at  that  time,  was  without 
authority  to  administer  an  oath.  No  redemption  was  made  or 
attempted,  and  on  January  3,  1890,  a  sheriff's  deed  was  executed 
upon  such  certificate,  and  in  the  deed  the  grantee  is  named  and 
described  as  "the  Globe  Investment  Company,  formerly  Dai:ota 
Mortgage  Loan  Corporation,  of  the  county  of  Suffolk  and  com- 
monwealth of  Massachusetts."  This  grantee  subsequently  con- 
veyed the  land  to  the  plaintiff  herein  by  warranty  deed.  Upon 
the  foregoing  instruments,  or  duly  authenticated  copies  thereof, 
plaintiff  rested  his  right  to  recover.  Plaintiff  also  sought  to 
introduce  a  copy  of  a  statute  purporting  to  have  passed  by  the 
legislature  of  Massachusetts  in  1888,  by  which  the  name  of  "Da- 
kota Mortgage  Loan  Corporation"  was  changed  to  "Globe  Invest- 
ment Company."  This  copy  was  authenticated  only  by  the  cer- 
tificate of  a  notary  public,  to  the  effect  that  he  had  compared  ii 
with  the  engrossed  act  in  the  office  of  the  secretary  of  state,  and 
that  it  was  a  true  copy  thereof.  On  defendant's  objection  to  its 
incompetency,  the  copy  was  excluded  and  exception  saved. 
But  the  proof  or  authentication  of  the  copy  was  so  clearly  insuffi- 
cient that  we  may  dismiss  it  with  its  statement:  Comp.  Laws,  sec. 
5302;  Wharton  on  Evidence,  sec.  305. 

The  court  found  that  the  sheriff's  affidavit  of  sale  was  entirely 
void,  because  the  jurat  was  made  by  a  party  not  authorized  to 
administer  oaths.  But  whether  or  not  the  court  considered  the 
record  of  such  an  instrument  necessary  to  establish  a  record  title 
^'^^  under  the  foreclosure  is  not  apparent.  Nor  is  it  necessarj' 
for  us  to  pass  upon  the  point.  The  court  held  that  the  sheriff's 
deed  made  pursuant  to  the  certificate  of  sale,  and  made  to  the 
Globe  Investment  Company,  was  ineffective  to  convey  any  title 
whatever,  because  the  certificate  was  made  to  the  Dakota  Mort- 
gage Loan  Corporation  as  purchaser,  and  the  Globe  Investment 
Company  in  no  manner  connected  itself  with  the  rights  or  inter- 
ests of  the  Dakota  Mortgage  Loan  Corporation  under  the  cer- 
tificate. If  plaintiff's  grantor  had  no  title,  it,  of  course,  conveyed 
none  to  plaintiff;  and  that  point  alone,  if  well  taken,  would  decide 
the  case.  Against  this  position,  it  is  urged  that  the  recitals  in 
the  deed  are  sufficient  prima  facie  to  establish  the  right  of  the 
Globe  Investment  Company  to  succeed  to  the  interests  of  the 
Dakota  Mortgage  Loan  Corporation.  We  think  otherwise.  The 
statute  does  not  make  the  sheriff's  deed  evidence  of  any  such  re- 
citals: See  Comp.  Laws,  sees.  5160,  5428,  5437.  Nor  would 
Buch  recitals  be  evidence  of  the  matters  stated  in  the  absence  of 
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itatntes.  In  Costello  ▼.  Burke,  63  Iowa,  361,  the  court  said: 
**The  conveyances  introduced  shew  tliat  John  Bannington  was 
rested  with  the  title,  and  there  is  no  competent  evidence  that  it 
has  ever  passed  from  him.  The  recitals  in  the  deed  to  Costello 
that  the  grantors  therein  are  the  heirs  at  law  of  John  Banning- 
ton, deceased,  are  not  competent  evidence,  either  of  his  death  or 
their  heirship.  These  recitals  are  no  part  of  the  conveyance, 
and  they  are  no  more  competent  as  evidence  of  the  facts  stated 
than  thiy  would  be  if  embodied  in  any  other  writing  signed  by 
the  parties'':  See,  also,  Hill  v.  Draper,  10  Barb.  454;  Smith  v. 
Penny,  44  Cal.  IGl;  Hardenburgh  v.  Lakin,  47  N.  Y.  109;  Mc- 
^^urt^y  v.  Kcifner,  36  Neb.  522.  This  is  not  a  case  where  the 
truth  of  the  matter  contained  in  the  recitals  comes  in  question 
between  the  parties  to  the  deed.  Here  it  is  sought  to  bind  a 
third  party,  and,  under  the  authorities,  it  is  clear  this  cannot 
be  done. 

But  by  section  5423  of  the  Compiled  Laws,  it  was  made  the  duty 
of  the  officer  who  made  the  sale,  or  his  successor  in  office,  in 
case  no  redemption  was  made,  "to  complete  the  sale  by  execut- 
ing a  deed  of  the  ^^^  premises  to  the  original  purchaser,  his 
heirs  or  assigns,  or  to  any  person  who  may  have  acquired  the  title 
and  interest  of  such  purchaser,  by  redemption,  or  othenvise." 
Fnder  the  presumption  that  a  public  officer  has  done  his  duty, 
we  are  asked  -to  assimie,  without  proof,  that  in  this  case  the  sher- 
iff executed  the  deed  to  the  party  to  whom  the  law  made  it  his 
duty  to  execute  it;  i.  e.,  to  the  party  that  had  legally  succeeded 
to  the  interest  of  the  Dakota  Mortgage  Loan  Corporation.  To 
state  t^e  position  baldly:  Where,  upon  a  foreclosure  by  adver- 
tisement, the  sheriff  executes  a  certificate  of  purchase  to  A,  and 
subsequently  executes  a  deed  of  the  premises  to  B,  does  the  law 
presume,  without  proof,  that  B  has  legally  succeeded  to  the  rights 
of  A?  This  must  be  answered  in  the  negative.  The  authority 
to  execute  the  deed  to  B  depends,  not  upon  the  performance  of 
any  precedent  duty  on  the  part  of  the  officer,  but  upon  the  exist- 
ence of  an  entirely  independent  fact,  and  a  fact  that  is  jurisdic- 
tional, because,  unless  A's  rights  have  in  some  manner  passed 
to  B,  the  officer  is  entirely  without  authority  to  deed  to  B. 
Now,  the  presumption  in  favor  of  the  legality  of  official  nets  never 
^o€«  to  the  extent  of  supplying  a  jurisdictional  fact:  Wharton 
on  Evidence,  t^ec.  1318;  Miller  v.  Brown,  56  N.  Y.  383;  Jpwell 
T.  Van  Rfppnbmjrh.  ."^R  N.  Y.  85.  92;  Wheeler  v.  Mills,  40  Barb. 
644;  Albany  v.  McNamara,  117  N.  Y.  168;  Hilton  t.  Bender,  69 
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N.  Y.  75,  83;  Osborne  v.  Tunis,  25  K  J.  L.  633-662;  Telfener  v. 
Dillard,  70  Tex.  139;  Keane  v.  Cannovan,  21  Cal.  291;  82  Am. 
Dec.  738. 

For  a  further  reason,  vre  do  not  think  plaintiff  is  in  position 
in  this  case  to  claim  the  benefit  of  the  usual  presumption  that  a 
public  ofiicer  has  done  his  duty.  Our  statute  providing  for  these 
sales  (Comp.  Laws,  sec.  5416)  declares  that  they  must  be  made  by 
the  person  appointed  for  that  purpose  in  the  mortgage,  or  by  the 
sheriff  of  the  county,  or  his  deputy.  Making  the  sale  is  not  a 
duty  that  necessarily  pertains  to  the  sheriff's  office.  The  duties 
of  a  sheriff,  aside  from  his  general  duties  as  a  peace  officer,  are 
those  of  chief  executive  officer  of  courts  of  record.  Judicial  sales 
are  necessarily  made  by  a  sheriff,  unless,  by  special  order,  some 
other  ^^^  party  is  empowered  to  make  the  sale.  But  a  sale  un- 
der a  power  contained  in  a  mortgage,  when  foreclosed  by  adver- 
tisement, is  not  a  judicial  sale.  It  is  a  sale  in  pursuance  of  a 
contract,  and  the  contracting  parties  may  appoint  in  the  mort- 
gage whom  they  will  to  act  as  their  agent  in  conducting  the  sale. 
But,  if  they  fail  to  appoint,  then  the  law  selects  for  that  purpose 
the  sheriff  of  the  county,  or  his  deputy.  And,  in  making  the  sale, 
the  appointee  of  the  law  acts  in  the  same  capacity  as  would  the 
appointee  of  the  parties  in  performing  the  same  service,  i.  e.,  as 
the  agent  of  the  parties.  His  appointment  is  for  a  special  pur- 
pose, and  the  legal  presumption  that  we  are  discussing  does  not 
cover  such  a  case:  Throop  on  Public  Offices,  sec.  560,  and  cases 
cited;  Murphy  v.  Chase,  103  Pa.  St.  260;  Keane  v.  Cannovan,  21 
Cal.  291;  82  Am.  Dec.  738;  Mechem  on  Public  Offices,  581.  It 
is  very  clear  that  plaintiff  failed  to  establish  any  title  whatever 
in  himself.    Defendant's  title  need  not  be  considered. 

Judgment  affirmed. 

All  concur. 


SHERIFF'S  DEEDS— RECITALS  IIT  AS  EVIDENCE.— Recitala  in 
a  sheriff's  deed  as  to  his  acts  are  prima  ficie  evidence  of  the  facta  re- 
cited: Farrior  v.  Houston,  ]00  N.  C.  369:  6  Am.  St.  Rep.  597,  and  note; 
Hardin  v.  Cheek,  3  Jones,  135;   64  Am.  Dec.  600,  and  note. 

EVIDENCE- PRESUMPTION  AS  TO  LEGALITY  OF  OFFICIAL 
ACTS. — In  the  absence  of  any  showing,  it  is  presumed  that  a  public  of- 
ficer's action  is  correctly  taken,  and  that  he  has  complied  with  all  the 
requirements  of  the  law:  Leonard  v.  Sparks,  117  Mo.  103;  38  Am.  St. 
Rep.  646,  and  note. 

EVIDENCE  —  PRESUMPTION  THAT  OFFICER  HAS  DONE 
DUTY. — If  the  legality  of  the  acts  of  a  public  officer  are  questioned  col- 
laterally, he  is  presumed  to  have  done  his  duty:  Hogue  v.  Corbit,  156 
111.  540;  47  Am.  St.  Rep.  232,  and  note;  note  to  Leonard  v.  Sparks,  38 
Am.  St.  Rep.  655,  where  the  cases  are  collected. 
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Tyler  v.  Shea. 

[4  North  Dakota,  377.] 

APPEAL— WAIVER  OF.— One  cannot  accept  or  secure  a  benefit 
nnder  a  judgment,  and  then  appeal  from  it,  when  the  effect  of  his  ppeal 
may  be  to  annul  the  judgment,  unless  his  right  to  the  beneiit  is  abso- 
lute, and  cannot  possibly  be  affectcvl  by  the  reversal  of  the  judgment. 

RIGHT  OF  APPEAL  IS  NOT  WAIVED  by  accepting  a  benefit 
nnder  a  judgment  which  the  appellate  court  has  ix)wer  to  modify,  so  as 
to  make  it  more  favorable  to  the  appellant,  without  reversing  or  modify- 
ing that  part  of  it  in  his  favor,  and  of  which  he  has  secured  the  benefit. 
In  such  case,  the  appeal  can  be  taken  only  from  the  adverse  portion  of 
the  judgment. 

APPEAL,  WAIVER  OF. — One  who  appeals  from  an  order  refus- 
ing an  execution  to  put  him  in  possession  of  land,  on  the  ground  that 
defendants  are  in  default,  waives  his  right  to  appeal  for  a  new  trial  in 
tiie  appellate  court,  from  a  prior  judgment  declaring  that  such  defend- 
ants are  ent  itled  t  >  a  deed  ot  the  land  from  him,  on  payment  of  a  cerUiin 
amount  of  money  within  a  specified  time,  and  that  such  appellant  shall 
be  immediately  entitled  to  exclusive  possession  of  the  land,  in  case  of 
their  default. 

AI'PEAI.— QUESTIONS  CONSIDERED.— If  a  party  appeals  for  a 
new  trial  of  the  case  in  the  appellate  court,  the  whole  case  is  oi>en  to 
investigation,  and  not  merely  that  part  of  the  judgment  adverse  to  the 
uppeliMiit. 

JUDGMENTS— MODIFICATION.— A  court  of  equity  may,  in  fur- 
therance of  justice,  moilify  a  judgment  in  a  matter  relating,  not  to  the 
merits  of  the  case,  but  solely  to  the  mode  of  carrying  out  the  decision  of 
the  court. 

Jl^r>GMENTS  — MODIFICATION  — EXTENDING  TIME  OF 
PAYMENT. — A  judgment  prescribing  a  time  within  which  money  must 
1«  paid  to  one  party  to  entitle  the  other  party  to  the  benefit  of  the  judg- 
TOiiit,  mny,  in  furtherance  of  justice,  be  modified  by  the  court,  after  the 
expiration  of  such  time,  by  extending  the  time  for  payment,  and  pro- 
viiiing  tiiHt  it  may  be  made  to  the  clerk  of  the  court  for  the  benent  of 
Bucli  former  i>arty. 

Newman,  Spaulding  &  Phelps,  for  the  appellant 

W.  E.  Purcell,  for  the  respondents. 

*****  CORLISS,  J.  We  have  two  appeals  before  us  in  this 
case;  one  is  from  the  judgment,  and  the  other  from  an  order 
made  after  judgment.  The  plaintiff  is  appellant  in  both  ap- 
peals. The  action  was  instituted  to  recover  possession  of  certain 
icnl  ofitate.  'I'lie  defense  was,  that  the  plaintifT  had  agroe<l  to 
sell  this  land  to  Edward  A.  Schram,  and  that  Sehram  had  not 
made  default  in  performing  his  contract,  but  had  at  all  times 
>)cen,  and  his  heirs  still  were,  willing  and  able  to  perform  tlie 
same;  and  the  prayer  of  the  answer  was,  that  plaintiff  might  bo 
decreed  to  convey  the  land  according  to  the  contract,  on  per- 
formance of  the  covenants  and  agreements  on  the  part  of  Edward 
Schram  by  his  heir.'?.  The  defendants  are  the  administrator  and 
the  two  heirs  at  law  and  next  of  kin  of  Edward  Schram.     Tho 
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trial  resulted  in  a  judgment  in  favor  of  defendants,  adjudging 
that  they  were  €ntitled  to  a  deed  of  the  premises  in  question, 
upon  making  a  certain  payment,  and  on  executing  and  delivering 
a  note  and  a  mortgage  on  the  land,  to  secure  the  balance  of  the 
purchase  price,  to  plaintiff,  or  upon  paying  the  whole  of  such 
purchase  price  to  plaintiff,  provided  either  was  done  within  ninety 
days  after  the  date  of  the  judgment.  It  was  further  adjudged 
that  the  plaintiff  should,  in  that  case,  execute  and  deliver  to  de- 
fendants a  warranty  deed  of  the  property;  but  that,  in  the  event 
of  the  failure  of  defendants  to  comply  with  either  one  of  these 
provisions  within  ninety  days,  the  plaintiff  should  immediately 
thereafter  become  entitled  to  the  ^^^  exclusive  possession  of 
the  land,  and  the  defendants  would  thereafter  be  forever  barred 
from  any  right  thereto  or  interest  therein.  Subsequently  to  the 
rendering  of  this  judgment,  and  after  the  period  of  ninety  days 
has  elapsed,  the  plaintiff,  claiming  that  defendants  had  failed 
to  comply  with  the  provisions  of  the  decree  to  be  performed  on 
their  part,  applied  to  the  court,  on  notice,  for  an  order  that 
execution  issue  to  put  him  in  possession  of  the  propeity.  This 
application  was  denied,  and,  from  the  order  denying  the  same, 
plaintiff*  has  appealed.  He  has  also  appealed  from  the  judgment, 
and  asks  for  a  new  trial  of  the  case  in  this  court  under  the  act  of 
1893,  chapter  82.  Before  arguing  on  the  merits  the  appeal  from 
the  judgment,  respondents  moved  to  dismiss  the  appeal,  on  the 
ground  that  appellant  had  availed  himself  of  a  right  conferred 
on  him  by  this  judgment,  and  had  thereby  waived  his  right  to 
appeal  from  the  judgment. 

The  rule  is  well  settled  that  one  cannot  accept  or  secure  a 
.benefit  under  a  judgment,  and  then  appeal  from  it,  when  the 
effect  of  his  appeal  may  be  to  annul  the  judgment,  unless  his 
right  to  the  benefit  is  absolute,  and  cannot  possibly  be  affected 
by  the  reversal  of  the  judgment:  See  cases  in  note  to  Clark  v. 
dstrander,  13  Am.  Dec.  550;  Smith  v.  Coleman,  77  Wis.  343; 
Murphy  v.  Spaulding,  46  N.  Y.  556;  Bennett  v.  Van  Syckel,  18 
N.  Y.  481;  Knapp  v.'  Brown,  45  N.  Y.  208;  Laird  v.  Giffin,  84 
Wis.  286;  Portland  Construction  Co.  v.  O'Neil,  24  Or.  54;  Flan- 
ders V.  Merrimac,  44  Wis.  621 ;  Webster-Glover  etc.  Mfg.  Co.  v. 
St.  Croix  County,  71  Wis.  317;  Independent  Dist.  of  Altoona  v. 
D.'strict  Tp.  of  Delaware,  44  Iowa,  201;  Corwin  v.  Shoup,  76 
111.  246;  Holt  v.  Reid,  46  111.  181:  Bolen  v.  Cumby,  53  Ark.  514; 
Alexander  v.  Alexander,  104  N.  Y.  643.  We  must  be  careful  not 
to  ignore  an  important  qualification  of  the  general  doctrine. 
Where  the  reversal  of  the  judgment  cannot  possibly  affect  the 
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appellant's  right  to  the  benefit  he  has  secured  under  the  judgment, 
then  an  appeal  may  be  taken,  and  will  be  sustained,  despite  the 
fact  that  the  appellant  has  sought  and  secured  such  benefit  To 
illustrate  ***  this  doctrine,  we  may  instance  the  case  of  an  ac- 
tion to  recover  one  thousand  dollars,  in  which  the  only  defense 
is  a  counterclaim  for  five  hundred  dollars.  It  is  obvious  that 
five  hundred  dollars  of  plaintiff's  claim  is  admitted.  If  the  de- 
fendant succeeds  in  establishing  his  counterclaim,  thus  reducing 
plaintiff's  recovery  to  five  hundred  dollars,  the  plaintiff  may 
collect  the  five  hundred  dollars  awarded  to  him  by  the  judgment, 
and  still  appeal  from  such  judgment  to  secure  a  reversal,  to  the 
end  that  he  may  defeat  the  counterclaim  and  recover  judgment 
for  his  entire  demand  on  a  new  trial.  The  five  hundred  dollars 
he  is  entitled  to  absolutely.  The  reversal  of  the  judgment  and 
the  second  trial  of  the  case  cannot  impair  his  right  to  it.  Accept- 
ing this  sum  is,  therefore,  not  inconsistent  with  his  attempt  to 
reverse  the  judgment,  that  he  may  on  a  new  trial  recover  more. 
He  can  never  recover  less.  It  is  the  possibility  that  his  appeal 
may  lead  to  a  result  showing  that  he  was  not  entitled  to  what  he 
has  received  under  the  judirment  appealed  from  that  defeats  his 
right  to  appeal.  Where  there  is  no  such  possibility,  the  right 
to  appeal  is  unimpaired  by  the  aeceptance  of  benefits  under  the 
judgment  appealed  from.  The  following  decisions  enforce  this 
doctrine:  Reynes  v.  Dumont,  130  U.  S.  354-394;  Embry  v. 
Palmer,  107  U.  S.  3;  Iligbie  v.  Westlake,  14  N.  Y.  281;  Mellen 
V.  Mellen,  137  N.  Y.  606;  Cocks  v.  Ilaviland,  7  N.  Y.  Supp.  870; 
Portland  Construction  Co.  v.  O'Neil,  24  Or.  54;  Morriss  v.  Gar- 
land, 78  Va.  215;  Upton  Mfg.  Co.  v.  Iluiske,  69  Iowa,  557;  Dud- 
man  V.  Earl,  49  Iowa,  37.  The  case  of  United  States  v.  Dashiel, 
3  Wall.  688,  belongs  to  this  class.  The  reasoning  of  the  opinion 
delivered  in  denying  the  motion  to  dismiss  is  unsatisfactory  in 
its  statement  of  the  grounds  on  which  the  docision  rests,  but, 
when  we  turn  to  the  opinion  of  the  court  on  the  merits  (United 
States  V.  Daphid,  4  Wall.  182),  we  discover  that  the  defendant 
did  not  dispute  his  liability  for  the  amount  for  which  judgment 
wafl  rcndore<l  against  him,  but  only  with  ro=T>ect  to  the  balance 
of  the  claim;  his  defense  as  to  such  balance  being,  that  the  money 
was  stolen  from  him,  and  that,  therefore,  he  was  not  accountable 
for  it  to  the  government,  whoso  money  it  was,  in  his  custody  as* 
payma.stcr  in  the  army  of  the  United  States.  The  ^'**  judgment 
was  rendered  for  this  amount  not  in  dispute,  and  a  portion  of  it 
was  collected  before  the  writ  of  error  was  sued  out.  The  motion 
to  dismiss  was  properly  denied,  because  the  reversal  of  the  caa© 
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could  not  affect  plaintiff's  right  to  what  it  had  collected.  De- 
fendant conceded  that  so  much  was  due.  Again,  cases  will  arise 
— they  have  arisen — in  which  the  appellant  has  the  right  to  ask 
for  a  more  favorable  judgment  in  the  appellate  court  without 
having  the  case  sent  back  for  a  new  trial,  on  which,  of  course, 
the  whole  matter  would  be  open  again  for  investigation,  which 
might  result  in  a  judgment  not  so  favorable  to  plaintiff,  or  even 
one  that  would  be  adverse  to  him.  In  the  class  of  cases  in  which 
a  new  trial  of  the  whole  case  may  result  from  the  appeal,  the  ele- 
ment does  not  exist  that  exists  in  the  one  we  have  already  alluded 
to.  No  portion  of  plaintiff's  claim  is  admitted.  Everything  is 
in  controversy.  Under  such  a  state  of  the  pleadings,  it  is  obvious 
that  a  reversal  of  the  judgment  and  a  new  trial  may  result  in 
a  decision  showing  that  the  plaintiff  was  not  entitled  to  what  the 
former  judgment  gave  him.  In  such  a  case,  the  plaintiff  cannot 
accept  what  that  judgment  gives  him,  and  then,  by  appeal,  pursue 
a  course  which  may  overthrow  the  right  of  which  he  has  availed 
himself.  But  if  it  is  possible  for  him  to  obtain  a  more  favorable 
judgment  in  the  appellate  court  without  the  risk  of  a  less  favor- 
able judgment  from  a  new  trial  of  the  whole  ease  there  or  in  the 
lower  court,  then  the  acceptance  of  what  the  judgment  gives 
him  is  not  inconsistent  with  an  appeal  for  the  sole  purpose  of 
securing,  without  retrial  of  the  whole  case,  a  decision  more  ad- 
vantageous to  himself.  There  are  several  cases  in  which  this 
doctrine  has  been  enforced,  and  others  in  which  it  has  been  rec- 
ognized: Monnet  v.  Merz,  17  IST.  Y.  Supp.  380,  affirmed  in  131 
N.  Y.  646;  Clowes  v.  Dickenson,  8  Cow.  328,  as  explained  in 
Knapp  V.  Brown,  45  N.  Y.  208;  Tarleton  v.  Goldthwaite,  23  Ala. 
346;  58  Am.  Dec.  296;  Inverarity  v.  Stowell,  10  Or.  261. 

If  appellant  could  have  appealed  from  only  that  portion  of  the 
judgment  which  was  favorable  to  the  defendant,  to  secure  a 
modification  of  the  judgment  in  this  respect,  he  might,  with 
much  ^^^  force,  have  claimed  that  he  had  done  nothing  incon- 
sistent with  an  appeal  for  this  specific  purpose.  He  might  have 
well  asserted  that  he  had  only  sought  to  take  advantage  of  that 
portion  of  the  judgment  which  contingently  gave  him  the  right 
to  possession,  and  that,  by  his  appeal,  he  was  merely  seeking  such 
n  modification  of  the  judgment  as  would  give  him  that  right  ah- 
solutely,  not  fettered  by  conditions — not  postponed  as  to  ita 
enjoyment.  If  we  were  at  liberty  to  treat  this  as  the  full  scope 
of  his  appeal,  we  might  entertain  it  for  the  sole  purpose  of  ascer- 
taining whether  the  court  had  not  erred  in  giving  the  defendants 
any  rights  in  the  land  in  controversy,  and,  in  case  we  should 
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reach  that  conclusion,  we  would  then  modify  the  judgment  by 
expunging  therefrom  all  provisions  relating  to  any  matters  save 
the  right  of  the  plaintiff  to  the  immediate  possession  thereof  as 
the  owner  of  the  legal  and  equitable  title  to  the  same.  But  the 
terms  of  the  act  under  which  the  appeal  is  taken  will  not  permit 
our  mere  modification  of  the  judgment  appealed  from.  We  are  re- 
quired by  this  law  to  tr)'  the  case  anew  upon  the  same  record,  and 
to  render  final  judgment  in  the  action.  It  is  true  that  we  might 
render  judgment  in  favor  of  the  appellant  absolutely,  but  it  is 
equally  true  that  we  might  conclude  that  the  trial  court  was  right, 
and,  in  giving  judgment  on  this  theory  of  the  case,  we  could  fix 
a  new  time  within  which  defendants  might,  by  payment,  secure 
the  title.  Should  we  decide  that  defendants  were  not  in  default  f" 
in  performing  the  contract,  we  would  afford  them  an  opportan-  f 
ity,  within  a  reasonable  time  after  the  entry  of  our  judgment,  to  i 
obtain  the  title.  The  appellant  sought  to  secure  possession  within  ^ 
ninety  days  after  the  entry  of  the  judgment  appealed  from. 
Should  we  fix  a  new  time  within  which  defendants  might  secure 
the  title,  and  during  which  appellant  could  not  have  possession, 
it  would  then  be  clear  that  the  appellant  had  sought  to  obtain  a 
benefit  under  the  judgment  which  his  own  appeal  would  over- 
throw, so  far  as  relates  to  the  matter  of  time.  Can  a  party  seek 
to  avail  himself  of  the  benefit  of  a  clause  in  a  judgment  giving 
him  posJSCRsion  of  land,  after  certain  time  has  elapsed,  and  yet, 
by  appeal,  ask  for  a  new  trial  of  ***  the  case,  which  may  result 
in  a  decision  that  he  was  not  entitled  to  possession  at  the  time 
he  sought  to  obtain  it?  We  are  clear  that  he  cannot.  The  ap- 
pellant could  not  ask  for  a  new  trial  of  the  case  with  reference 
to  those  provisions  of  the  judgment  which  were  against  him, 
and  at  the  same  time  insist  that  the  balance  of  the  judgment 
favorable  to  him  should  stand  without  investigation.  When  a 
case  is  appealed  for  a  new  trial,  the  whole  case  is  open  for  judi- 
cial inspection;  and  the  decision  upon  such  new  trial  must  necea- 
parily  be  founded  upon  an  examination  of  the  case  as  broad  aa 
that  made  by  the  lower  court.  When  a  party,  who  has  been  de- 
feated as  to  a  portion  of  his  claim  in  a  justice's  court,  appeals 
for  a  now  trial  in  the  district  court,  he  cannot  there  insist  that 
the  judgment,  in  so  far  as  it  is  favorable  to  him,  shall  stand, 
and  only  the  balance  of  the  case  be  litigated.  The  whole  case  is 
to  be  tried  anew,  and  in  that  trial  he  runs  the  risk  of  losing 
that  which  the  justice's  judgment  pave  him.  Where  the  claim  is 
IndiviBible,  and  is  all  in  dispute,  the  appeal  for  a  new  trial  gives 
the  defendant  the  same  right  to  be  heard  on  the  whole  case  which 
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it  gives  to  the  plaintiff  who  appeals.  In  such  a  case,  the  ordi- 
nary rule,  that  the  respondent  cannot  complain  of  those  portions 
of  the  judgment  which  are  against  him,  or,  indeed,  of  any  por- 
tion of  the  judgment,  does  not  apply,  because  the  appellant,  by 
the  nature  of  the  relief  he  seeks  by  his  appealing  for  a  new  trial, 
opens  up  the  entire  ease  to  a  second  investigation.  Indeed,  there 
is  high  authority  for  the  doctrine  that  such  an  appeal,  of  itself, 
supersedes  the  judgment  appealed  from,  and  annuls  it  as  effectu- 
ally as  though  a  new  trial  had  been  granted  by  the  court  in  which 
it  was  rendered.  These  authorities  hold  that  the  appeal  places 
the  case  in  the  same  position  as  though  it  had  never  been  tried. 
The  judgment  no  longer  exists  for  any  purpose:  Bank  of  North 
America  v.  Wheeler,  28  Conn.  433;  73  Am.  Dec.  683;  Curtiss  v. 
Beardsley,  15  Conn.  518;  Campbell  v,  Howard,  5  IVIass.  376; 
Sharon  v.  Hill,  26  Fed.  Eep.  337-345;  Eari  v.  Hart,  89  Mo. 
263;  Bums  v.  Howard,  9  Abb.  N.  C.  321;  Yeaton  v.  United 
States,  5  Cranch,  281;  State  v.  Forner,  32  Kan.  281. 

38«  Whether,  in  view  of  other  provisions  of  our  statutes,  an 
appeal  for  a  new  trial  in  this  court,  under  the  act  of  1893,  annuls 
the  judgment  a,ppealed  from,  when  the  appeal  is  taken  or  when 
final  judgment  is  rendered  in  this  court,  we  need  not  now  deter- 
mine. Neither  do  we  wish  to  be  understood  as  holding  that  this 
act  is  constitutional.  Its  validity  has  not  been  challenged  in  this 
case,  and  we  therefore  refrain  from  determining  that  question, 
not  having  the  aid  of  the  research  and  argument  of  counsel  on 
that  point.  We  believe  that  both  precedents  and  principle  fully 
sustain  our  view,  that  appellant  has  waived  his  right  to  appeal 
for  a  new  trial  if  he  has,  in  fact,  accepted  some  benefit  under  the 
judgment:  Alexander  v.  Alexander,  104  N.  Y.  643.  See,  also, 
the  cases  first  cited  in  this  opinion. 

But  it  is  urged  that  appellant  did  not  waive  his  right  to  appeal, 
because  he  did  not,  in  fact,  secure  possession  of  the  land.  His 
application  for  an  order  that  execution  issue  to  put  him  in  pos- 
session was  denied.  This  contention  does  not  meet  the  question. 
The  appellant  waived  his  right  to  appeal,  if  he  obtained  any  ben- 
efit under  the  judgment  which,  on  the  appeal,  may  be  taken  from 
him.  He  applied  for  an  order  that  an  execution  might  issue  to 
put  him  in  possession.  Whence  did  he  derive  the  right  to  make 
this  application,  if  not  from  a  judgment?  Was  it  not  a  valuable 
right — the  right  to  be  heard  whether  he  should  have  the  benefit 
of  that  portion  of  the  judgment  which  was  favorable  to  him? 
Was  not  that  right  exercised  by  him?  Is  he  not  still  exercising 
it  by  appealing  to  this  court  from  the  order  denyinsr  his  applica- 
tion for  an  execution?    He  enjoyed  in  the  court  below,  and  is 
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enjoying  in  this  court,  a  right  under  this  very  judgment  which  ha 
is  appealing  from.  Were  it  not  for  this  judgment,  he  would 
have  nothing  to  hang  a  hope  upon;  he  would  not  be  here  with  his 
appeal  from  the  order.  The  judgment  gave  him  a  right  to  be 
heard  whether  an  execution  should  issue.  It  is  a  valuable  right. 
It  is  one  he  could  not  have  exercised  without  the  judgment, 
and  he  has  enjoyed  the  benefit  of  it.  The  inconsistency  of  **' 
these  two  appeals  is  apparent,when  weconsider  that  we  might,  if 
we  entertained  them  both,  hold,  on  the  appeal  from  the  order, 
that  the  appellant  was  entitled  to  execution  when  he  applied  for 
it,  and  at  the  same  time  hold,  on  the  appeal  from  the  judgment, 
that  the  defendant  should  have  ninety  days  after  the  rendition 
of  the  judgment  in  this  court  in  which  to  make  the  necessary 
payments  to  secure  title,  and  that  during  that  time  the  appellant 
should  not  have  possession.  We  have  no  doubt  that  the  appel- 
lant accepted  such  a  benefit  under  the  judgment  as  precludes 
his  right  to  appeal  from  it,  the  benefit  being  one  which  his  appeal 
from  the  judgment  might  show  he  was  not  entitled  to:  Murphy 
V.  Spaulding,  46  N.  Y.  556;  Bennett  v.  Van  Syckel,  18  N.  Y. 
481;  Garner  v.  Garner,  38  Ind.  139;  Sims  v.  Lawes,  22  La.  Ann. 
105.     The  appeal  from  the  judgment  is  therefore  dismissed. 

This  leaves  the  appeal  from  the  order  to  be  considered.  The 
judgment  directed  that  the  money  should  be  paid,  and  the  note 
and  mortgage  should  be  delivered,  to  the  plaintiff  within  ninety 
days  from  the  date  of  the  decree;  and  that,  in  case  the  defendants 
should  fail  to  make  such  payment  and  delivery  to  the  plaintiff, 
the  latter  should  thereafter  immediately  become  entitled  to  the 
exclusive  possession  of  the  land,  and  all  rights  of  the  defendants 
therein  be  forever  barred.  It  is  obvious  that  the  judgment  was 
not  complied  with  according  to  its  letter.  The  money  was  not 
paid  to  plainlifT,  nor  wore  the  note  and  inortgajie  delivered  to 
him.  The  payment  and  delivery  were  made  to  the  clerk  of  the 
court.  We  arc  clear  tliat  this  was  not  a  compliance  with  the  de- 
cree. So  long  as  this  decree  remains  unmodified,  the  plaintiff 
is  entitled,  upon  these  facts,  to  an  order  awarding  him  execution 
to  put  him  in  possession  of  the  land.  But,  after  careful  investi- 
gation, we  have  renohed  the  conclusion  that  the  district  court 
had  power,  and  still  has  power,  to  modify  its  decree  in  the  inter- 
ests of  justice,  by  extending  the  time  in  which  this  money  may 
l»c  pnifl  njul  tlic  nnfc  and  niortcrape  delivered,  or  by  authoriz- 
ing the  payment  and  dclivon*  to  be  made  to  the  clerk  of  the  court. 
This  latter  is  the  usual  practice,  as  it  provides  a  common  place 
****  in  court  whore  the  ]>rovisions  of  the  decree  may  be  carried 
out.     It  if  quite  cu.'tomnrv,  in  cases  like  this,  to  declare  that  the 
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deed,  properly  executed,  shall  be  delivered  to  the  clerk  within  a 
epecified  period,  and  that  the  other  party  shall  pay  his  money 
and  deliver  his  papers  to  the  clerk  within  a  certain  other  period; 
and  that,  upon  receipt  by  the  clerk  of  such  money  and  papers, 
he  shall  deliver  the  deed  and  turn  over  to  the  other  party  the 
money  and  securities  delivered  to  him;  and  that,  in  the  event  of 
the  failure  of  the  party  to  pay  such  money  and  deliver  such  secur- 
ities within  the  prescribed  time,  he  shall  be  barred  of  all  rights  in 
the  property,  and  that  the  deed  delivered  to  the  clerk  shall  be 
restored  to  the  grantor  therein,  and  that  he  shall  be  given  pos- 
session of  the  property.  On  the  motion  for  an  order  for  execu- 
tion, the  district  court  had  power  to  modify  its  judgment  in  this 
way,  and  still  has  such  power;  or  it  might  have  modified  the 
judgment  by  extending  the  time  within  which  such  payment 
and  delivery  of  papers  might  be  made.  Such  modification  would 
not,  in  any  manner,  affect  the  merits  of  the  case.  The  judgment 
would  stand  just  as  before,  except  with  respect  to  a  matter  wholly 
within  the  discretion  of  the  trial  court — the  question  of  time,  or 
the  question  of  mode  of  carrying  out  the  decision  of  the  court — 
which  decision  was,  in  substance,  that  defendants  might  secure 
the  legal  title  by  paying  certain  money  and  executing  and  deliv- 
ering certain  papers.  The  decision  of  the  court  on  the  merits 
would  be  entirely  undisturbed  by  such  modification.  The  fact 
would  still  remain  that  defendants  could  secure  the  land  by  mak- 
ing a  certain  payment,  and  by  securing  the  balance  of  the  pur- 
chase price,  and  in  no  other  way,  just  as  muoh  after  such  modifi- 
cation as  before.  This  portion  of  the  judgment,  which  we  holdmay 
be  modified,  never  rests  upon  evidence,  in  the  sense  that  the  evi- 
dence in  the  case  controls  these  questions.  They  are  determined 
by  the  court  without  reference  to  the  evidence,  being  only  ques- 
tions of  the  mode  of  carrying  out  the  decision  of  the  court  upon 
the  merits.  Having  decided  that  the  defendants  were  entitled 
to  a  conveyance  of  the  land  upon  making  a  certain  payment,  and 
'®®  executing  and  delivering  certain  papers,  the  question  of 
time,  and  the  question  touching  the  manner  of  making  payment 
and  delivery,  rested  in  the  sound  discretion  of  the  trial  court, 
unaffected  by  the  evidence  in  the  case.  That  courts  of  equity 
may,  with  respect  to  such  matters,  modify  their  decrees  in 
furtherance  of  justice  does  not  admit  of  doubt;  and  we  cannot 
conceive  of  a  case  calling  more  urgently  for  the  exercise  of  this 
beneficent  power  than  the  case  now  before  us.  The  defendants, 
within  the  ninety  days,  paid  the  money  and  delivered  the  papers 
to  the  clerk  of  the  court,  and  notified  plaintiff  of  that  fact,  and 
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plaintiff  received  this  notice  before  the  ninety  days  had  expired. 
It  would  be  a  reproach  to  a  court  of  equity  if  it 
had  no  power  to  relieve  against  a  failure  to  com- 
ply strictly  with  a  decree  in  a  matter  relating,  not 
to  the  merits  of  the  case,  but  solely  to  the  mode  of  carrying  out 
the  decision  of  the  court  upon  the  merits.  The  authorities  fully 
sustain  our  conclusion  that  this  power  of  modification  exists: 
2  Daniell's  Chancery  Pleading  and  Practice,  3d  Am.  ed.,  1017, 
1018;  Kauth  v.  Railroad  Co.,  23  N.  Y.  Supp.  750;  Couklin  v. 
Eailroad  Co.,  13  N.  Y.  Supp.  782.  See,  also,  Hatch  v.  Central 
Xat  Bank,  78  N.  Y.  487;  New  Y^ork  Ice  Co.  v.  Northwestern 
Ins.  Co.,  23  N.  Y.  357;  Clark  v.  Hall,  7  Paige,  382;  Adams  v. 
Ash,  46  Hun,  105;  Freeman  on  Judgments,  sec.  70;  Genet  v. 
Delaware  etc.  Canal  Co.,  Ii3  N.  Y.  475;  Jones  v.  Davenport,  45 
N.  J.  Eq.  77.  In  Rauth  v.  Railroad  Co.,  23  N.  Y.  Supp.  750,  the 
court,  by  order,  extended  the  time  within  which  the  decree  re- 
quired money  to  be  tendered,  and  subsequently  modified  tlie 
decree  again  by  an  order  directing  the  payment  of  the  money 
into  court.  In  Conklin  v.  Railroad  Co.,  13  N.  Y.  Supp.  782,  the 
court  extended  the  time  within  which  to  deliver  a  deed  as  fixed 
by  the  decree,  after  the  time  had  expired.  In  answer  to  the  ap- 
plication for  tihe  order  awarding  execution,  defendants  might 
have  applied  for  a  modification  of  the  decree.  Had  this  been 
done,  and  the  judgment  been  modified  by  extending  the  time, 
or  by  directing  the  payment  and  delivery  to  be  made  to  the 
clerk  of  the  court,  the  motion  must  have  been  denied,  and,  ^^** 
on  appeal,  we  would  have  affirmed  the  order  so  modifying  the 
decree.  But  nothing  of  this  kind  was  done.  So  long  as  the  de- 
cree stood  aa  originally  rendered,  plaintiff  was  entitled  to  the 
order  prayed  for.  We  therefore  reverse  the  order  denying  the 
application  for  an  order  directing  the  issue  of  an  execution  to 
put  plaintiff  in  possession  of  the  premises,  but  we  do  not  direit 
the  granting  of  such  an  order.  We  merely  leave  the  motion  in 
the  same  position  in  which  it  was  before  it  was  decided,  thus 
afTording  the  trial  court  an  opportunity  to  determine  whether 
it  will  modify  the  judgment  as  suggested.  The  trial  court  will 
take  such  action  upon  the  application  for  the  order  for  execution, 
not  inconsistent  with  this  opinion,  as  to  the  court  shall  seem  to 
be  most  conducive  to  justice. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order  is 
reversed. 

All  concur. 
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APPEAL. — "Waiver  of  by  accepting  benefits  under  the  juds:ment  is 
discussed  in  the  extended  note  to  Clark  v.  Ostrander,  13  Am.  I)ec.  548. 

APPEAL  — WHAT  CONSIDERED  ON.— An  appeal  may  be  taken 
from  part  of  a  judgment  under  a  statute  authorizing  an  appeal  from  a 
judgment  or  any  part  thereof:  Bank  v.  Fuqua,  11  Mont.  285;  28  Am.  St. 
Kep.  461  Wiien  a  judgment  is  not  an  entirety,  and  is  good  in  part,  but 
erroneous  in  part,  it  will,  on  appeal,  be  set  aside  only  as  to  the  erroneous 
part,  where  the  two  parts  are  separable:  Clyma  v.  Kennedy,  64  Conn. 
310;  42  Am.  St.  Rep.  191.  In  Tarleton  v.  Goldthwaite,  23  Ala.  346,  58 
Am.  Dec.  296,  it  was  held  that  if  a  judgment  at  law  is  reversed,  it  abro- 
gates the  whole  judgment,  and  places  the  parties  to  the  action  in  a  posi- 
tion as  if  the  judgment  had  never  been  rendered. 


Parsons  v.  Yenzkb. 

[4  NOETH  Dakota,  452.] 

_  PUBLIC  LANDS— CANCELLATION  OF  ENTRIES.— The  com- 
missioner of  the  general  land-office  has  power,  generally,  to  cancel  en- 
tries for  pubUc  lands.  Such  power  is  not  arbitrary  or  unlimited,  and 
must  be  ext^rcised  according  to  law. 

PUBLIC  LANDS— CORRECTION  OF  MISTAKE  IN  CANCEL- 
LATION OF  ENTRY.— If  the  commissioner  of  the  general  land-office 
has  been  induced,  by  fraudulent  misrepresentations,  or  by  material  mis- 
take of  fact,  to  cancel  an  entry  for  public  lands,  or  if  he  has  exercised 
the  p>wer  of  cancellation  in  violation  or  in  disregard  of  law,  the  results 
so  produced  ma/  be  so  modified  by  courts  of  equity  that  those  entitled 
to  the  titles  to  the  lands  mav  ultimately  obtain  them. 

PUBLIC  LANDS— CORRECTION  OF  MISTAKE  IN  CANCEL- 
LATION OB"  ENTRY.— If  the  commissioner  of  the  general  land-office 
cancels  an  entry  for  public  lands  under  a  misconception  of  the  law,  the 
courts  may  rectify  the  error,  and  give  the  land  to  the  one  who  would 
have  received  the  patent  if  the  mistake  had  not  been  committed. 

PUBLIC  LANDS.— DECISIONS  OF  THE  GENERAL  LAND  DE- 
PARTMENT on  questions  of  fact  involved  in  the  cancellation  of  entries 
lor  public  lands  are  binding  on  the  courts,  if  the  parties  have  been 
heard,  or  have  had  an  opportunity  to  be  heard. 

PRACTICE.— IF  SPECfAL  APPEARANCE  TO  OBJECT  TO 
JURISDICTION  is,  after  the  objection  is  overruled,  followed  by  a  gen- 
eral appearance,  the  question  of  jurisdiction  is  not  open  to  collateral 
attack. 

PUBLIC  LAND— CANCELLATION  OE  ENTRY— PRESUMP- 
TION.— The  courts  presume  that  the  commissioner  of  the  general  land- 
office,  in  canceling  an  entry  for  public  land  in  an  ex  parte  proceeding, 
has  properly  exercised  his  power,  and  the  entryman  must  prove  the 
contrary,  and  that  he  has  acted  in  good  faith  and  fully  complied  with 
the  law,  to  entitle  him  to  the  patent  to  the  land. 

PUBLIC  LANDS— EX  PARTE  CANCELLATION  OF  ENTRY.— 
The  fact  tliat  the  proceedings  for  the  cancellation  of  an  entry  for  pub- 
lic land  have  been  ex  parte,  does  not  entitle  the  entryman  to  relief, 
unless  he  was  entitled  to  a  x^atent  at  the  time  of  the  cancellation  of  the 
entry. 

PUBLIC  LANDS— CANCELLATION  OF  ENTRY— NOTICE  OF 
HEARING. — Failure  to  require  the  filing  of  an  affidavit  that  the  party 
to  be  served  with  notice  of  the  cancellation  of  an  entry  for  public  lands 
cannot  be  personally  served,  is  not  fatal  to  the  power  of  the  land  de- 
partment to  act,  upon  publication  of   such  notice,  without    personal 
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•ervice,  provided  snch  party  haa  knowledge  of  the  hearing  and  an 
opportunity  to  be  heard. 

FUbLIC  LANDS.— COURTS  DO  NOT  DISTURB  THE  DECI- 
SIONS OF  THE  COMMISSIONER  of  the  general  land-office  in  caa- 
eeling  an  entry  for  public  land  on  account  of  errors  relating  to  the 
bunlen  of  pr»x)t,  the  competency  or  weight  of  evidence,  when  fuU  oppor- 
tunity to  be  heard  has  been  given  the  entryman. 

PUBLIC  LANDS— CANCELLATION  OF  ENTRY— RIGHTS  OF 
BONA  FIDE  PURCHASER.— The  power  of  the  commissioner  of  the 
general  land-office  to  cancel  an  entry  for  public  land  is  not  affected  by 
the  transfer  or  mortgage  of  the  land  to  one  who,  in  good  faith,  parts 
with  value,  without  knowledge  of  the  facts  causing  the  cancellation  of 
the  entry. 

J.  E.  Eobinson  and  S.  B.  Pinney,  for  the  appellant. 
S.  H.  Snyder  and  C.  Sweigle,  for  the  respondent. 

*^^  CORLISS,  J.  The  plaintiff^s  theory  of  action,  as  dis- 
closed by  his  complaint,  is  not  the  one  that  was  developed  upon 
the  trial.  The  complaint  is  framed  under  section  5449  of  the 
Compiled  Laws,  to  try  an  adverse  claim  to  plaintiff's  alleged 
title.  The  pleading  contains  an  allegation  that  the  plaintiff  is 
the  owner  in  fee  simple  of  the  land  in  question.  On  the  trial, 
it  appeared  that  the  plaintiff  was  not  the  owner  in  fee  simple; 
that  he  did  not  pretend  to  hold  the  legal  title;  hut  that,  on  the 
contrary,  he  was  seeking  by  this  action  to  have  the  defendant, 
who  held  the  legal  title,  adjudged  to  be  a  mere  trustee  for  the 
plaintiff  as  to  such  title,  and  to  procure  a  decree  directing  de- 
fendant to  convey  the  same  to  the  plaintiff.  The  pleadings  and 
the  proof  are  not  in  harmony;  but,  as  no  point  has  been  made 
touching  the  failure  of  the  plaintiff  to  establish  the  cause  of  ac- 
tion he  had  alleged,  we  will  consider  the  pleadings  as  amended 
to  conform  to  the  evidence,  and  turn  to  the  latter  for  our  guid- 
ance in  determining  whether  the  theory  on  which  the  case  was 
tried  below  and  argued  in  this  court  can  be  sustained. 

The  defendant  holds  a  patent  for  the  land.  The  plaintiff 
claims  under  a  pre-emptor  whose  certificate  was  canceled  by  the 
commissioner  of  the  general  land-office  before  defendant  made 
the  entry  on  the  land  under  which  he  obtained  his  patent.  The 
question  which  confronts  us  at  the  very  threshold  relates  to  the 
power  of  the  commissioner  to  cancel  entries  which  have  been  al- 
lowed by  the  officers  of  the  local  land-office.  In  this  connec- 
tion, a  more  particular  reference  to  the  facts  is  advisable.  Tho 
entry  under  which  plaintiff  claims  was  made  by  Willis  B.  Simp- 
kins,  January  11,  1883.  In  less  than  a  month  after  he  had  re- 
reived  his  patent  certificate,  he  conveyed  the  land  to  Charles  J. 
Wolfe,  who  sold  the  land  to  Jcfsie  J.  Russell,  by  whom  it  was 
mortgaged.    The  plaintiff  claims  &&  a  purchaser  under  the  sale 
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on  foreclosure  of  this  mortgage.  These  transfers  and  this  mort- 
gage were  all  executed  prior  to  the  cancellation  of  Simpkins' 
entry.  After  the  cancellation  of  this  entry,  the  defendant  en- 
tered the  land  as  a  pre-emptor,  and  ultimately  obtained  a  patent. 
It  is  the  legal  title  under  this  patent  which  the  plaintiff  seeks 
to  secure  by  this  '^^^  action.  If  he  is  correct  in  his  premise, 
that  the  commissioner  had  no  power  to  cancel  the  entry,  or,  as- 
suming his  power,  that  we  can  inquire  whether  it  was  properly 
exercised  in  this  case,  and  from  that  inquiry  conclude  that  it  was 
not  properly  exercised,  then  it  follows  that  the  defendant  must 
be  deemed  to  hold  the  legal  title  in  trust  for  him,  and  ordered 
to  convey  such  title  to  him.  Said  the  United  States  circuit 
court  of  appeals  in  a  recent  case:  "No  principle  is  more  firmly 
established  in  American  jurisprudence  than  that,  after  the  title 
has  passed  from  the  United  States  to  a  private  party,  it  is  the 
province  of  the  courts  to  correct  the  errors  of  the  officers  of  the 
land  department  which  have  resulted  from  fraud,  mistake,  or 
erroneous  views  of  the  law;  to  declare  the  legal  title  to  the  lands 
involved  to  be  held  in  trust  for  those  who  have  the  better  right 
to  them;  and  to  compel  their  conveyance  accorchngly":  Bogan 
V.  Edinburgh  etc.  Mortgage  Co.,  11  Co.  Ct.  App.  128;  63  Fed. 
Eep.  192  To  same  effect,  see  Bernier  v.  Bernier,  147  U.  S. 
242;  Silver  v.  Ladd,  7  Wall.  219;  Johnson  v.  Towsley,  13  Wall. 
72. 

The  first  inquiry  is,  whether  this  power  of  cancellation  ex- 
ists. The  authorities  are  divided  upon  this  question,  but  the 
great  weight  of  the  adjudications  supports  the  power,  and  so 
does  the  better  reason:  Holmes  v.  State,  100  Ala.  291;  Judd  v, 
Randall,  36  Minn.  12;  American  Mortgage  Co.  v.  Hopper,  56 
Fed.  Eep.  67;  Lewis  v.  Shaw,  57  Fed.  Rep.  516;  Jones  v.  Meyers, 
2  Idaho,  793;  35  Am.  St.  Rep.  259 ;  Swigart  v.  Walker,  49  Kan. 
100;  United  States  v.  Steenerson,  1  Co.  Ct.  App.  552;  50  Fed. 
Rep.  504;  Stimson  v.  Clarke,  45  Fed.  Rep.  760;  Bogan  v.  Edin- 
burgh etc.  Mortgage  Co.,  63  Fed.  Rep.  192;  Freese  v.  Scouten,  53 
Kan.  347;  IiIcLane  v.  Bovee,  35  Wis.  27;  Vance  v.  Kohlberg,  50 
Cal.  346;  Hosmer  v.  Wallace,  47  Cal.  461;  Figg  v.  Hensley,  52 
Cal.  299;  Femald  v.  Winoh,  50  Kan.  79;  Bellows  v.  Todd,  34 
Iowa,  18,  31.  See,  also,  Harkness  v.  Underbill,  1  Black,  316- 
325;  Barnard  v.  Ashley,  18  How.  43;  Cornelius  v.  Kessel,  123 
U.  S.  456-461.  The  argument  employed  to  assail  the  existence 
of  the  power  begs  the  whole  question.  It  necessarily  assumes 
that  the  power  does  not  exist.  The  argument,  in  substance, 
urges  the  ^'^^  sacredness  of  vested  rights.     But  if  the  statute. 
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when  properly  construed,  vests  the  power  of  cancellation  in  the 
commissioner,  it  is  idle  to  talk  of  vested  rights  which  will  inter- 
fere with  the  la\vfnl  exercise  of  this  power.  The  government 
has  not  finally  decided  that  the  entn-nian  is  entitled  to  the  land. 
The  certificate  merely  evidences  the  fact  that  the  local  officers 
are  satisfied  that  he  has  made  out  a  good  claim  to  the  land.  But 
if  the  commissioner  has  authority  to  investigate,  and  comes  to 
a  different  conclusion,  then  the  entrj'man  has  no  vested  rights 
which  the  commissioner  takes  away  by  canceling  the  entry. 
His  claim  is  not  vested,  but  contingent.  Its  validity  depends 
upon  its  approval  by  the  commissioner.  If  he  disapproves  it, 
it  fails  to  become  a  vested  right.  The  disapproval  does  not  de- 
stroy; it  merely  prevents,  with  respect  to  the  claimant,  the  exist- 
ence of  a  vested  interest  in  the  land.  Said  the  court  in  Ameri- 
can Ikfortgage  Co.  v.  Hopper,  56  Fed.  Rep.  67-74:  "There  is  no 
such  thing  as  a  forfeiture  of  the  land,  since  the  title  does  not  vest 
until  the  final  action  of  the  land  department  determines  the 
existence  of  the  conditions  necessary  to  that  result.  There  is 
no  suoh  thing  as  a  forfeiture  of  an  equitable  estate  or  interest, 
since,  as  has  been  abundantly  shown,  it  does  not  appear  that  the 
original  entrj-man  was  ever  invested  with  any  such  estate  or  in- 
terest. The  alleged  forfeiture  is  merely  the  exercise  of  an  un- 
doubted authority,  by  the  proper  officers  of  the  land-office,  to 
cancel  an  entrj'  made  upon  false  testimon}'^ — an  authority  so 
exclusive  in  such  department  that  what  is  done  under  it  in  the 
decisions  of  questions  of  fact  cannot  be  questioned  anywhere 
else,  unless  such  tribunal  has  been  prevented,  by  some  fraud 
practiced,  from  fairly  trj'ing  the  question.**  The  question  is 
purely  one  of  power,  and  it  is  illogical  to  argue  against  its  exist- 
ence by  a  line  of  reasoning  which  rests  ultimately  upon  a  denial 
of  the  power  as  the  basis  of  such  reasoning.  The  question  of 
vested  rights  is  foreign  to  the  inquiry.  If  there  is  power,  there 
ran  be  no  vested  rights  which  can  defeat  its  exercise.  If  there 
is  no  power,  then  the  question  of  vested  rights  is  of  no  possible 
moment,  as  the  want  of  power  will  defeat  its  exercise  without 
****  the  aid  of  further  argument.  W.e  do  not  wish  to  be  under- 
Btoofl  as  ignoring  the  doctrine  that  the  entryman  secures  such 
standing  before  the  law  that  the  commissioner  cannot  illegally 
or  arbitrarily  cancel  the  entry:  Johnson  v.  Towsley,  13  Wall. 
72-fir,. 

The  state  of  the  record  will  not,  however,  permit  ns  to  rest 
here.  It  is  contended  that,  even  conceding  the  existence  of  thi.<» 
power,  it  was  improperly  exercised  in  this  case.     The  general 
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doctrine  is,  that  this  power  is  not  unlimited;  that  the  courts  will 
not  always  refuse  to  investigate  the  question  whether  it  has  been 
properly  exercised.  Said  the  court  in  Bogan  v.  Edinburgh  etc. 
Mortgage  Co.,  63  Fed.  Rep.  192:  "But  the  supervisory  or  review- 
ing power  of  the  commissioner  of  the  land-o£&ce  or  of  the  secre- 
tary of  the  interior  is  not  an  arbitrary,  unlimited,  or  discretion- 
ary power,  but  a  power  that  must  be  exercised  according  to  law, 
amd  not  in  violation  or  disregard  of  it.  When  ft  is  so  exercised, 
and  its  exercise  is  not  induced  by  fraud  or  mistake,  the  results 
it  produces  are  sustained  by  the  courts.  Where  its  exercise  has 
been  induced  by  fraudulent  misrepresentations  or  by  material 
mistake  of  fact,  or  when  the  power  has  been  exercised  in  viola- 
tion or  in  disregard  of  law,  the  results  produced  are  uniformly 
so  modified  by  the  decrees  of  the  courts  that  those  who  are  enti- 
tled in  equity  to  the  titles  to  the  lands  ultimately  obtain  them." 
To  same  effect  are  Cornelius  v.  Kessel,  128  IJ.  S.  456;  Ber- 
nier  v.  Bemier,  147  TJ.  S.  242.  It  is  well  settled  that,  if  the 
commissioner  can^jels  an  entry  under  a  misconception  of  the  law, 
the  courts  will  rectify  the  error,  and  give  the  land  to  the  one 
who  would  have  received  the  patent  if  the  mistake  had  not  been 
committed.  There  are  numerous  cases  in  which  this  has  been 
done:  See,  among  others,  the  authorities  last  cited.  But  it  is 
not  pretended  here  that  the  cancellation  of  Simpkins*  entry 
was  the  result  of  a  mistake  of  law.  The  entry  was  canceled  on 
the  ground  that  it  was  fraudulent  and  speculative,  and  that 
Simpkins'  final  proof  was  false.  These  were  all  matters  of  fact. 
The  commissioner  having  power  to  investigate  them,  and  to 
reach  a  conclusion  upon  them,  his  decision  is  final,  unless  the 
case  is  "^^^  taken  out  of  the  ordinary  rule  by  what  are  charac- 
terized as  its  exceptional  features.  It  is  one  of  the  elements  of 
the  law  that  the  decisdon  of  the  land  department  on  a  question  of 
fact  is  ordinarily  binding  on  the  courts:  Vantongeren  v.  Heffer- 
nan,  5  Dak.  180,  and  cases  cited;  Johnson  v.  Towsley,  13  Wall. 
72;  Quinby  v.  Conlan,  104  TJ.  S.  420;  Barden  v.  Northern  Pac. 
R.  R.  Co.,  154  U.  S.  288;  Heath  v.  Wallace,  138  U.  S.  573;  Steel 
V.  St.  Louis  etc.  Refining  Co.,  106  U.  S.  447;  Lee  v.  Johnson, 
116  TJ.  S.  48.  Many  other  authorities  might  be  cited.  The 
reasons  for  this  rule  are  so  obvious,  and  have  been  so  often 
stated,  that  it  would  be  a  waste  of  time  for  us  to  allude  to  them. 
Do  the  peculiar  facts  of  this  case  take  it  out  of  this  general 
rule?  This  brings  us  to  a  further  consideration  of  the  evidence. 
On  September  13,  1884,  W.  W.  Mcllvain,  special  agent  of  the 
general  land-office,  made  a  report  to  that  office,  in  which  he  stat- 
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ed  that  only  six  acres  of  the  tract  in  question  had  been  culti- 
vated, and  that  this  constituted  all  the  improvements  on  the 
land;  that  he  thought  there  had  never  been  any  actual  residence 
established  on  the  land;  that  the  claimant  was  entirely  unknown 
in  the  neighborhood;  and  that  the  entry  must  have  been  fraud- 
ulent. This  report  was  supported  by  four  afl&davits.  Simp- 
kins'  final  proof  was  false,  and  his  entry  fraudulent,  if  these 
facts  were  true.  On  this  report,  the  commissioner  ordered  a 
hearing  before  the  local  officers.  A  summons  was  issued  and 
served  by  publication,  the  special  agent  certifying  that  the  sum- 
mons could  not  be  personally  served  on  Simpkins;  that  he  wfxs 
informed  that  Simpkins  was  not  a  resident  of  the  territory;  and 
that  he  believed  that  personal  senice  could  not  be  made  upon 
him.  It  will  be  noticed  that  these  facts  were  not  sworn  to,  but 
were  embodied  in  a  mere  certificate  of  the  special  agent.  On 
the  day  set  for  hearing,  S.  B.  Pinney  appeared  specially  for 
Simpkins,  and  moved  that  the  proceedings  be  dismissed,  on  the 
ground  that  there  had  been  no  legal  service  upon  Simpkins. 
This  motion  was  denied.  Mr.  Pinney  was  then  notified  by  the 
receiver  that  he  might  and  must  ^®*  offer  any  evidence  he  had 
to  support  the  entry  made  by  Simpkins.  On  demand  of  Mr. 
Pinney  for  a  copy  of  the  allegations  which  formed  the  basis  of 
the  order  that  a  hearing  be  had,  the  receiver  exhibited  to  hira 
the  letter  of  the  commissioner,  directing  the  local  officers  to  or- 
der a  hearing,  which  letter  referred  to  the  report  of  the  special 
agent  that  the  proof  made  by  Simpkins  was  false  and  the  entry 
fraudulent.  Thereupon,  Mr.  Pinney  insisted  that  the  burden 
was  on  the  government  to  offer  evidence  that  the  entry  wa« 
fraudulent;  and,  the  special  agent  having  stated  that  he  would 
offer  no  evidence,  the  case  was  closed,  Mr.  Pinney  refusing  to 
submit  any  evidence  until  the  special  agent  should  have  intro- 
duced evidence  on  behalf  of  the  government.  The  papers  were 
then  sent  to  the  commissioner,  who  ordered,  May  6,  1886,  that 
the  entry  be  held  for  cancellation.  Mr.  Pinney,  still  acting  for 
Simpkins,  then  appealed  to  the  secretary  of  the  interior.  His 
appeal  was  transmitted  to  the  secretary  of  the  interior,  but  was 
returned  to  the  commissioner,  with  direction  to  follow  general 
instructions  of  July  6,  1886  (5  Dec.  Dept.  Int.  149),  which,  in 
fiibstance  required  that,  in  case  of  an  appeal  from  the  decifuon 
of  the  commissioner  holding  an  entry  for  cancollation  upon  the 
report  of  a  special  agent,  the  commissioner  should  order  a  hear- 
ing, insbead  of  transmitting  the  case  to  the  secretary.  A  second 
bearing  was  ordered  by  the  commissioner,  but,  before  this  hear- 
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ing  took  place,  Mr.  Pinney,  representing  the  grantee,  who  then 
owned  the  property,  and  the  mortgagee,  who  held  the  mortgage 
upon  it  which  has  since  been  foreclosed,  applied  for  a  certiorari 
to  the  commissioner,  directing  him  to  send  up  the  papers  on  the 
appeal,  instead  of  rehearing  the  case.  This  application  was 
granted  by  the  secretary.  The  papers  having  been  transmitted 
to  him,  he  held,  on  April  1,  1889,  that  the  decision  of  the  com- 
missioner holding  the  entry  for  cancellation  should  be  affirmed. 
It  is  urged  by  plaintiff  that  the  commissioner  failed  to  ac- 
quire jurisdiction  in  the  proceedings  to  cancel  the  entry,  for  the 
reason  that  the  summons  was  not  personally  served,  and  that  no 
affidavit  for  publication  was  ever  made.  The  publication  was 
made,  as  we  *^^  have  already  stated,  upon  the  mere  certificate 
of  the  special  agent.  We  are  referred  to  a  rule  of  the  depart- 
ment requiring  an  affidavit  in  such  cases.  It  is  the  same  rule 
which  is  set  forth  in  the  opinion  in  Eisdon  v.  Davenport,  4  S. 
Dak.  555.  That  case  is  cited  as  in  point  on  this  question.  The 
rule  is  not  pleaded,  as  it  was  in  the  South  Dakota  case;  but  it 
seems  to  be  our  duty  to  take  judicial  notice  of  the  rules  and  reg- 
ulations of  the  land  department:  Caha  v.  United  States,  152 
U.  S.  211.  In  the  South  Dakota  case,  the  failure  to  file  an 
affidavit  before  publication  is  regarded  as  fatal  to  the  jurisdic- 
tion of  the  commissioner,  as  in  actions  in  courts  of  law.  Even 
if  we  could  assent  to  this  view,  it  would  not  aid  the  plaintiff. 
After  his  special  appearance  had  been  overruled,  Mr.  Pinney,  by 
his  conduct,  appeared  generally.  Thereafter  the  department 
was  not  without  jurisdiction,  although  the  error  could  have  been 
taken  advantage  of  within  the  department  despite  the  general 
appearance.  "When  a  special  appearance  to  object  to  jurisdic- 
tion is,  after  the  objection  is  overruled,  followed  by  a  general  ap- 
pearance, the  question  of  jurisdiction  is  not  open  to  collateral 
attack:  Miner  v.  Francis,  3  N".  Dak.  549.  The  method  of  pro- 
cedure in  acquiring  jurisdiction  in  cases  where  personal  service 
cannot  be  made  is  prescribed  by  the  legislature.  The  legisla- 
ture having  prescribed  the  particular  mode  of  securing  jurisdic- 
tion, the  courts  cannot  change  this  mode  or  disregard  it.  But 
there  is  no  limitation  on  the  broad  power  of  the  commissioner  to 
cancel  entries,  save  that  imposed  by  the  courts.  Congress  has 
not  fixed  the  rules  of  practice  and  limited^  the  mode  of  proced- 
ure. Neither  has  the  department  imposed  upon  itself  any  re- 
striction of  its  power.  The  rule  in  question  emanates  from  the 
department,  and  is  subject  to  its  control.  The  department 
may  abrogate  it.  The  department  may  suspend  its  operation  in 
a  particular  case,  or  disregard  it.    The  courts  will  not  arrogate 
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to  themselves  the  right  to  compel  obedience  to  a  rule  which  the 
power  that  ignores  it  may  at  any  time  abolish.  We  must,  how- 
ever, not  lose  sight  of  the  principle,  that  in  disregarding  its 
rules,  the  department  must  not  act  in  an  *®^  arbitrary  manner 
— must  not  deny  to  the  entr}'man  any  right  to  be  heard.  This 
limitation  upon  its  power  is  imposed  by  the  courts,  and,  there- 
fore, cannot  be  ignored  by  the  department.  Should  one  of  the 
rules  of  the  department  lead  to  arbitrary  action  by  it — should  it 
result  in  a  denial  of  a  hearing — the  courts  would  restore  to  the 
entrATnan  the  rights  he  had  lost  by  such  unfair  procedure,  cul- 
minating in  the  cancellation  of  an  honest  entry.  But,  when  the 
department  has  failed  to  require  compliance  uith  its  own  rules, 
it  would  be  an  unbecoming  interference  with  an  independent 
branch  of  the  government  for  the  courts  to  assume  to  dictate  to 
the  department  that  it  should  obey  its  own  regulations,  which  it 
might  at  any  moment  abrogate,  the  action  of  the  department 
not  being  arbitrary  in  the  particular  case.  The  rule  in  question 
was  disregarded  by  the  local  officers  and  by  the  commissioner, 
and  their  action  was  affirmed  by  the  secretary  of  the  interior. 
This  was  not  fatal  to  the  action  of  the  department  in  canceling 
the  entry,  unless  it  resulted  in  an  ex  parte  proceeding,  in  which 
the  entryman  had  no  chance  to  be  heard,  culminating  in  a  can- 
cellation of  a  bona  fide  entry.  That  it  did  not  result  in  the 
denial  of  the  right  of  the  entrjTnan  to  be  heard  is  apparent  from 
the  evidence.  On  the  day  set  for  hearing,  Mr.  Pinney,  repre- 
senting the  entryman,  appeared  specially,  and  objected  to  the 
proceedings,  on  the  ground  that  no  affidavit  had  been  filed. 
This  being  overruled,  he  at  first  refused  to  offer  any  evidence 
until  the  charge  had  been  exhibited  to  him;  and,  when  he  was 
shown  this,  he  still  declined  to  make  any  proof  until  the  govern- 
ment should  have  offered  evidence  to  impeach  the  entry.  Simp- 
kins  at  this  time  had  ample  chance  to  be  heard.  After  the  case 
had  been  sent  to  the  commissioner,  and  the  entry  held  for  can- 
o>ellation,  he  appealed  to  the  secretary  of  the  interior.  Under 
the  existing  rules,  it  was,  as  we  have  already  stated,  the  duty  of 
the  commissioner  to  order  a  hearing,  instead  of  transmitting  thw 
papers  to  the  secretary.  This  hearing  was  ordered,  and  would 
have  been  had,  if  Mr.  Pinney  had  not  applied  for  and  obtained 
a  certiorari,  under  which  the  papers  were  transmitted  to  the 
secretary.  At  ***  this  time,  Mr.  Pinney  represented  Simpkins 
and  his  grantee  and  the  mortgagee  of  such  grantee.  Here  was 
a  second  opportunity  to  be  heard — an  opportunity  afforded  to  all 
partip*  in  interest.  The  department  does  not  appear  to  have 
acted  arbitrarily  under  these  circumstancea.     On  the  application 
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to  have  the  secretary  order  the  papers  sent  to  him,  it  is  stated  as 
•a  reason  why  this  should  be  done,  instead  of  another  hearing  be- 
ing had  before  the  commissioner,  that  only  questions  of  Isivr 
were  raised  by  the  appeal,  and  that  it  did  not  controvert  the  facts 
alleged  against  the  entry,  or   allude    thereto.    Moreover,  arbi- 
trary action  of  the  department  in  canceling  the  entry  would  not, 
•of  itself,  entitle  the  plaintiff  to  the  relief  he  seeks.     He  invokes 
•equity  to  decree  that  he  is  in  equity  entitled  to  the  legal  title. 
His  position  is,  that  he  had  earned  it,  and  that  the  government 
:lield  it  in  trust  for  him,  and  that  the  government's  grantee  also 
.holds  it  impressed  with    such  trusts.     It  is  not  the    certificate 
which  entitles  him  to  the  legal  title.     The  right  to  the  title 
■comes  from  compliance  with  the  law.     The  certificate,  so  long 
•as  it  stands,  is  evidence  that  the  holder  of  it  has  complied  with 
.  the  law.    When  it  is  once  set  aside,  it  ceases  to  be  of  any  value 
■&S  evidence,  and  the  party  who  claims  the  legal  title  because  it 
was  issued  to  him  originally  must  show  that  he  did,  in  fact,  com- 
ply with  the  law,  and  that,  because  of  the  arbitrary  action  of  the 
i  land  department,  he  had  no  chance  to  establish  that  fact  before 
,the  department. 

Said  the  circuit  court  of  appeals  in  United  States  v.  Steener- 
-Bon,  1  Co.  Ct.  App.  552,  50  Fed.  Eep.  504,  509:  "But  if  it  ap- 
.  pears  in  a  given  case  that  when,  in  the  proper  course  of  business, 
.  ihe  commissioner  of  the  land-office  was  called  upon  to  determine 
whether  the  pre-emptor  was  entitled  to  a  patent,  he  adjudged 
that  the  entry  was  fraudulent,  and  therefore  void,  then  the 
■claimant  is  without  a  final  adjudication  in  his  favor,  and  he  must 
resort  to  other  evidence  to  sustain  his  claim."  In  this  very  case, 
the  proceedings  to  cancel  the  entry  were  ex  parte,  and  yet  the 
•court  ruled  that  this  circumstance  would  not  excuse  the  citizen 
from  showing  compliance  with  the  law,  after  the  evidence  of 
such  compliance  had  been  "^^^  annulled.  Said  the  court: 
""But  it  is  equally  true  that  such  action  of  the  commissioner, 
being  practically  ex  parte,  is  not  conclusive,  and  that  it  is  still 
open  to  Hanson  and  his  grantees  to  establish  a  right  to  the  land, 
by  proving  a  valid  entry  on  his  part,  and  performance  by  him 
of  the  acts  required  to  complete  a  pre-emption  entry."  An  ex 
parte  cancellation  may  be  in  accordance  with  the  facts.  The  courts 
do  noe  decree  that  a  person  is  entitled  to  the  legal  title  merely  on 
the  ground  that  the  cancellation  of  his  entry  was  ex  parte.  If 
«o,  then  a  fraudulent  entryman  would  secure  the  title  merely  be- 
cause the  department  had  not  heard  him  when  it  canceled  the 
^'ntry.  The  commissioner  having  general  power  to  cancel,  the 
courts  must  assume  that  the  power  was  not  employed  to  the  in- 
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jury  of  an  innocent  entninan.  His  right  to  be  heard  in  the 
courts  on  the  question  of  fraud  when  the  proceeding  is  ex  parte 
— a  right  recognized  by  United  States  v.  Steenerson,  1  Co.  Ct. 
App.  552,  50  Fed.  Eep.  504-510 — affords  him  ample  protection. 
13ut,  having  no  certificate  with  which  to  make  out  a  prima  facie 
case,  he  must  resort  to  other  evidence.  Indeed,  there  is  a  strong 
intimation  in  this  case  that,  as  against  the  United  States  at  least, 
he  must  offer  other  evidence  when  he  claims  the  right  to  the 
legal  title,  not  only  when  his  entry  has  been  canceled,  but  in  all 
ca^es  where  he  still  holds  the  patent  certificate.  Said  the  court 
in  that  case:  "The  final  certificate  or  receipt  acknowledging  pay- 
ment in  full,  and  signed  by  the  officers  of  the  local  land-office, 
is  not,  in  terms  nor  in  legal  effect,  a  conveyance  of  the  land.  It 
is  merely  evidence  on  behalf  of  the  party  to  whom  it  is  issued. 
In  a  contest  involving  the  title  to  land,  wherein  a  person  claims 
adversely  to  the  United  States,  it  is  open  to  such  claimant,  not- 
withstanding the  legal  title  remains  in  the  United  States,  to 
prove  that,  by  performance  on  his  part  of  the  requisite  acts,  he 
has  become  the  equitable  owner  of  the  land,  and  that  the  United 
States  holds  the  lefjal  title  in  trust  for  him;  but,  as  the  claimant 
in  such  case  has  not  received  a  patent  or  formal  conveyance,  and 
has  not  become  possessed  of  the  legal  title,  lie  is  required  to  show 
performance  '*"°  on  his  part  of  the  acts  which,  when  done,  en- 
title him,  under  the  law,  to  demand  a  patent  of  the  land."  la 
Swigart  v.  Walker,  49  Kan.  100,  the  cancellation  was  made,  on 
the  ground  that  the  entryman  had  previously  made  a  similar  en- 
try in  another  state,  and,  therefore,  had  no  right  to  make  the 
second  entry.  The  proceedings  appear  to  have  been  ex  p>arte. 
There  was  nothing  in  the  findings  of  the  court  to  show  that 
there  had  been  a  hearing  or  any  notice  given,  and  yet  the  court 
ruled  that  it  would  be  presumed  that  the  cancellation  was  law- 
ful. The  court  said:  "We  have  no  doubt  of  the  power  of  the 
commissioner.  It  is  not  claimed  to  have  been  exercised  erro- 
neously or  fraudulently,  and,  if  he  is  warranted  in  -taking  such 
action  in  any  case,  it  will  be  presumed  to  have  been  regularly 
and  le'_'ally  done  in  this  case."  In  Holmes  v.  State,  100  Ala. 
291,  the  court  held  that,  after  cancellation  of  an  entry,  the  en- 
tryman must  support  his  claim  to  a  patent  by  other  evidence, 
saying:  "Althou;rh  it  is  averred  in  the  answer  that  respondent 
made  the  necessary  permanent  improvements,  and  continuously 
rofiided  upon  the  land  from  the  date  of  his  entry  (to  wit,  1881) 
to  April.  1884,  whon  tlin  same  was  commuted  from  a  homestead 
entr}'  to  a  rash  entry,  and  the  payment  of  the  cash  entry,  there 
b  no  proof  in  the  record  of  the  truth  of  these  averments,  other 
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than  such  as  may  be  inferred  from  the  register's  and  receiver's 
certificate  and  receipt.  The  government  had  not  issued  to  him 
a  patent  to  the  land;  and,  while  the  certificate  and  the  receipt 
may  have  entitled  him  prima  facie  to  the  patent,  they  did  not  ex- 
elude  the  land  department  from  investigating  and  determining 
the  truth  of  the  facts  upon  which  the  certificate  and  receipt  were 
issued,  and  the  bona  fides  of  his  homestead  claim,  and,  if  found 
fraudulent  or  untrue  and  insufficient,  to  cancel  the  same.  The 
burden  resting  upon  respondent  in  these  respects  has  not  been 
met  or  overcome.'* 

In  Eisdon  v.  Davenport,  4  S.  Dak.  555,  the  question  arose 
upon  the  pleadings,  the  plaintiff  having  demurred  to  the  answer. 
The  defendant  was  the  holder  of  a  mortgage  upon  land,  execut- 
ed by  the  entryman  whose  entry  had  been  canceled.  Plaintiff 
held  a  patent  under  an  entry  made  subsequently  to  such  cancel- 
lation, ^^''  and  was  seeking  by  the  action  to  have  the  mortgage 
annulled  as  a  cloud  on  his  title.  He  was  thus  attacking  the  va- 
lidity of  the  canceled  entry.  The  defendant  set  up  that  he  had 
made  a  lawful  entry,  and  that  the  same  had  been  canceled  with- 
out his  being  heard,  and  that  the  notice  to  him  was  not  legal, 
for  the  reason  that  it  was  served  only  by  publication,  without 
any  proof  by  affidavit  that  he  could  not  be  served  personally. 
The  court  held  that  the  answer  set  up  a  good  defense.  But  it 
contained  two  elements  which  are  lacking  in  this  case.  It  was 
averred  that  the  defendant  was  not  heard.  In  the  case  at  bar, 
the  entryman  and  his  grantee  and  mortgagee  have  been  heard, 
or  they  had  a  chance  to  be  heard.  It  appeared  from  the  an- 
swer in  that  case,  as  the  court  construed  it,  that  his  entry  was 
honest,  and  that  he  had  complied  with  the  law.  If  there  was 
any  evidence  in  this  case  showing  that  Simplcins  made  the  entry 
in  good  faith,  and  had  complied  with  the  law,  a  different  conclu- 
sion might  be  reached.  The  failure  of  Sirapkins  to  offer  evi- 
dence of  these  facts  on  the  first  hearing,  the  refusal 
of  Simpkins  and  his  grantee  and  the  mortgagee  of 
his  grantee  to  take  advantage  of  the  second  hearing, 
when  such  evidence  might  have  been  offered,  electing 
to  have  the  case  reviewed  on  the  record  already  made, 
and  the  utter  absence  of  any  evidence  in  this  case  as  to  these 
facts,  are  very  persuasive  indications  that  such  facts  could  not 
be  proved.  If  Simpkins  was  not  a  bona  fide  entryman,  he  could 
not  have  claimed  the  legal  title,  even  though  the  cancellation  of 
his  entry  had  been  made  ex  parte.  By  showing  that  he  had  no 
opportunity  to  be  heard  before  the  department,  the  entryman 
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makes  out  a  case  for  a  hearing  in  court;  but,  as  he  assumes  the 
attitude  of  complaining  of  the  action  of  the  department,  he  must 
show  that  it  operated  to  his  prejudice.  As  he  is  in  the  position 
of  claiming  the  legal  title,  he  must  prove,  by  evidence,  that  he 
has  fully  earned  the  same  by  an  honest  compliance  with  the  law. 
The  burden  is  on  him,  and  it  cannot  be  sustained  without  offer- 
ing evidence  in  addition  to  the  certificate  and  its  ex  parte  cancel- 
lation. It  is  further  urged  that  the  local  officers  erred  in  requir- 
ing Simpkins  to  offer  evidence  to  sustain  *®**  the  entry  before 
any  evidence  had  been  introduced  by  the  government.  But  this 
was  a  matter  for  the  decision  of  the  department.  The  commis- 
sioner or  the  secretary  might  have  held  that  this  was  error,  and 
for  that  reason  might  have  sent  the  proceedings  back  for  further  r 
hearing.  But  they  did  not.  They  sustained  the  local  officers. ' 
Assuming  that  they  were  wrong,  their  error  cannot  be  collater- 
ally reviewed  by  the  courts.  The  decision  of  the  land  depart- 
ment on  questions  of  fact  properly  before  it  is  conclusive  on  the 
courts,  and  such  department  must  necessarily  settle  for  itself 
what  rules  of  evidence  it  will  accept  and  follow.  The  collateral 
attack  and  overthrow  of  a  decision  on  a  question  of  fact,  because 
the  tribunal  making  the  decision  erroneously  shifted  the  burden 
of  proof  from  the  shoulders  of  one  litigant  to  those  of  the  other, 
has  yet  to  find  support  in  future  adjudications.  There  is  no 
authority  for  such  doctrine  up  to  the  present  date.  Again,  an 
entr}'nian,  until  a  patent  has  been  issued  to  him,  is  in  the  posi- 
tion of  a  claimant.  He  is  asking  for  a  patent.  True,  the  local 
officers  had  been  satisfied  with  Simpkins'  proof,  but  the  commis- 
sioner also  must  be  satisfied.  ^lay  he  not  say  to  the  claimant, 
"I  have  reason  to  believe  that  your  entry  is  fraudulent,  and  I 
require  further  proof'?  Moreover,  there  is  no  claim  made  that 
the  entry  was  not  fraudulent;  nor  is  there  any  evidence  on  the 
point.  This  consideration,  of  itself,  would,  for  the  reasons  al- 
ready stated,  be  sufficient  to  defeat  plaintiff's  contention  based 
upon  the  ruling  of  the  department  as  to  the  burden  of  proof. 

There  is  nothing  in  the  point  that  there  was  no  evidence  be- 
fore the  commissioner  that  the  entry  was  fraudulent;  or,  at  least, 
no  competent  evidence.  The  courts  cannot  review  the  deci- 
fions  of  the  land  department  on  the  ground  that  the  evidence 
was  insufficient,  or  that  only  incompetent  evidence  was  before 
it.  The  power  to  try  questions  of  fact  necessarily  embraces  th» 
power  to  pass  upon  the  weight  and  competency  of  evidence. 

There  is  much  force  in  the  decision  of  the  court  in  liewis  v. 
Shaw,  67  Fed.  Rep.  61G,  that   a   cancellation   is    a   nullity  as 
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against  an  *^^  innocent  purchaser,  who  is  not  heard,  and  who 
receives  no  notice  of  the  proceedings,  provided  the  entry  was,  in 
fact,  an  honest  one,  and  the  entryman  actually  complied  with 
the  law.  Not  having  been  offered  an  opportunity  to  be  heard 
before  the  land  department  as  to  these  matters  of  fact,  may  he 
not  litigate  them  in  an  action  brought  to  enforce  his  right  to  the 
patent?  But  in  this  case  (Lewis  v.  Shaw,  57  Fed.  Rep.  516)  the 
innocent  grantee  did  not  stop  with  an  allegation  that  he  had  not 
been  a  party  to  the  cancellation  proceedings,  but  averred  that, 
as  a  matter  of  fact,  the  entry  was  honest,  and  in  conformity  with 
law.  The  question  arose  on  demurrer  to  the  bill,  and  the  case 
before  the  court  was  one  where  there  had  been,  as  to  the  plaintiff, 
an  ex  parte  cancellation  of  a  valid  entry.  The  allegation  that  he 
was  not  and  had  no  chance  to  be  heard  furnished  a  foundation 
for  his  further  averment  that  the  entry  was  legal.  In  the  absence 
of  the  prior  allegation,  the  court  must  have  adjudged  that  the 
question  whether  the  entry  was  legal  was  not  open  to  investi- 
gation, having  been  settled,  so  far  as  it  depended  on  matters  of 
fact,  by  the  decision  of  the  department:  See  Barden  v.  North- 
em  Pac.  R.  R.  Co.,  154  U.  S.  288;  Smelting  Co.  v.  Kemp,  104 
U.  S.  651;  Steel  v.  St.  Louis  etc.  Refining  Co.,  106  U.  S.  450; 
Heath  v.  Wallace,  138  U.  S.  573.  After  the  litigant  has  shown 
that  the  decision  ought  not  to  be  conclusive  upon  him,  because 
he  was  not  and  could  not  be  heard,  or  for  some  other  equally 
valid  reason,  he  must  still  prove  that  the  entryman  has  complied 
with  the  law,  and  has  acted  in  good  faith,  because  such  litigant 
is  claiming  that  he  has  a  right  to  the  legal  title,  and  these  facts 
are  indispensable  to  the  maintenance  of  such  claim.  The  cer- 
tificate, being  canceled,  is  no  longer  evidence  of  them.  The  case 
of  Lewis  V.  Shaw,  57  Fed.  Rep.  516,  is  not  in  point,  for  three  rea- 
sons: 1.  There  is  no  evidence  in  the  case  at  bar  that  the  entry 
was  in  fact  lawful  and  honest;  2.  It  is  apparent,  as  we  have  al- 
ready seen,  that  the  owner,  and  also  the  mortgagee,  of  the  prop- 
erty, at  the  time  the  cancellation  proceedings  were  pending, 
had  full  opportunity  to  be  heard  in  support  of  the  entry;  and  3. 
The  want  of  jurisdiction,  if  any,  was  not  cured  in  that  case,  ^''^ 
as  it  was  in  this,  by  a  general  appearance  after  the  objection  to 
the  jurisdiction  had  been  overruled.  The  case  of  Stimson  v. 
Clarke,  45  Fed.  Rep.  760,  admits  the  power  to  cancel,  and  yet 
practically  decides  against  the  existence  of  such  power.  This 
decision  must  be  placed  in  the  list  of  the  authorities  which  are 
in  conflict  with  our  decision.  Among  these  cases  are  Smith  v. 
Ewing,  23  Fed.  Rep.  741,  and  Wilson  v.  Fine,  40  Fed.  Rep.  52. 
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We  now  come  to  the  last  question  in  this  case.  There  is 
evidence  warranting  the  conclusion  that  the  mortgagee  to  whom 
the  land  waa  mortgaged  before  these  cancellation  proceedings 
were  instituted  was  a  mortgagee  in  good  faith,  for  a  valuable  con- 
sideration, and  made  the  loan  without  notice  or  suspicion  of  any 
failure  on  the  part  of  Simpkins  to  comply  with  the  law,  or  of  his 
fraudulent  purpose  in  making  the  entry.  The  plaintiff,  under 
the  foreclosure,  occupies  the  same  vantage  ground.  Do  these 
fact5  prevent  a  cancellation  of  the  entry?  We  think  not.  Here, 
again,  the  cases  disagree.  But  on  this  point,  as  on  the  general 
question  of  the  power  to  cancel,  the  weight  of  authority,  and 
we  think  the  better  reason,  support  our  view:  Swigart  v.  Walker, 
49  Kan.  100;  Jones  v.  Meyers,  2  Idaho,  793;  35  Am.  St.  Rep. 
259;  Judd  v.  Randall,  30  Mhin.  12;  Figg  v.  Hensley,  52  Cal.  299; 
Femald  v.  "Winch,  50  Kan.  79;  American  Mortgage  Co.  v.  Hop- 
per, r^e  Fed.  Rep.  67,  74,  75;  Leuis  v.  Shaw,  57  Fed.  Rep. 
516;  Freese  v.  Scouten,  53  Kan.  347.  "When  the  bona  fide  pur- 
chaser who  holds  the  interest  of  the  entryman  at  the  time  of 
the  commencement  of  the  cancellation  proceedings  is  not  heard, 
and  has  no  chance  to  be  heard,  Ix^foro  llie  department,  possi- 
bly the  proceedings  will  be  regarded  as  ex  parte  with  respect  to 
him,  and  he  be  allowed  to  prove  in  court  the  lawfulness  of  the 
entry:  See  Lewis  v.  Shaw,  57  Fed.  Rep.  516.  See,  also.  United 
Stages  v.  Steenerson,  1  Co.  Ct.  App.  552;  50  Fed.  Rep.  504; 
Lindsey  v.  Hawes,  2  Black,  554;  Garland  v.  "Wynn,  20  How.  8; 
Lytle  V.  Arkansas,  22  How.  193.  There  is  a  strong  disposition 
on  the  part  of  the  courts  to  throw  about  the  entryman,  and 
those  who  claim  under  him,  protection  against  arbitrary  de- 
struction of  their  rights:  See  Cornelivis  v.  Kessel,  128  U.  S.  461, 
in  addition  to  the  cases  last  above  cited. 

*'■*  It  is  urged  that  the  act  of  March  3,  1879,  has  limited 
the  power  of  the  oomniissioner.  That  act  merely  provides  that, 
before  making  final  proof,  the  applicant  shall  file  with  the 
register  notice  of  his  intention  to  make  such  proof,  stating 
therein  the  description  of  the  land  and  the  names  of  the  wit- 
nesses by  whom  he  will  prove  the  necessary  facts,  and  that  there- 
upon the  register  shall  publish  for  a  period  of  thirty  days  n 
notice  that  such  application  has  been  made.  After  that  final 
proof  can  be  made.  It  is  said  that  this  gives  notice  to  the  world 
that  the  applicant  claims  that  he  has  complied  with  the  law, 
and  is  entitled  to  enter  the  land,  and  that  thereupon  the  gov- 
ernment must  make  its  investigation  before  allowing  the  entry, 
and  not  after.     But  the  government,  before  this  act  was  passed. 
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was,  in  every  case,  apprised  of  the  intention  of  the  applicant 
to  enter  the  land  in  time  to  investigate  the  facts  before  accept- 
ing final  proof.  Moreover,  an  investigation  before  entry  will 
not  always  lead  to  a  correct  conclusion.  Subsequent  conduct 
may  throw  new  light  on  the  problem.  The  man  who  seemed 
honest  on  the  day  of  entry  may  be  shown  by  later  developments 
to  have  been  not  a  bona  fide  settler,  but  a  mere  speculator. 
This  act  possibly  gave  the  government  improved  facilities  for 
detecting  fraud  in  advance;  but  no  legislation  could  so  improve 
them  as  to  render  subsequent  investigation  of  no  importance 
in  the  carrying  out  of  the  policy  of  preventing  the  acquisition 
of  public  lands  by  dishonest  methods.  It  is  a  most  extraordi- 
nary contention  that  this  act,  which  in  no  manner  alludes  to 
the  power  of  the  commissioner,  should  be  interpreted  as  abro- 
gating this  most  valuable  and  even  indispensable  power  of  the 
commissioner  to  investigate  the  lawfulness  of  an  entry  after  it 
has  been  allowed.  We  hold  that  the  act  of  1879  in  no  manner 
affects  the  commissioner's  power  to  cancel  an  entry. 

We  are  next  referred  to  section  7  of  the  act  of  March  3,  1891, 
entitled,  "An  act  for  the  repeal  of  the  timber  culture  law,  and 
for  other  purposes.''  That  portion  of  section  7  which  relates 
to  this  case  provides  as  follows:  "And  all  entries  made  under 
pre-emption,  homestead,  desert  land,  or  timber  culture  laws, 
in  which  ^""^^  final  proof  and  payment  may  have  been  made 
and  certificates  issued,  and  to  which  there  are  no  adverse  claims 
originating  prior  to  final  entry,  and  which  have  been  sold  or 
encumbered  prior  to  the  first  day  of  March,  1888,  and  after 
final  entry,  to  bona  fide  purchasers,  or  encumbrancers,  for  a 
valuable  consideration,  shall,  unless,  upon  investigation  by  a  gov- 
ernment agent,  fraud  on  the  part  of  the  purchaser  has  been 
found,  be  confirmed  and  patented  upon  presentation  of  satis- 
factory proof  to  the  land  department  of  such  sale  or  encum- 
brance. At  the  time  this  act  became  a  law,  the  entry  in  ques- 
tion was  not  in  existence.  It  was  canceled  several  days  before. 
The  act  does  not  relate  to  such  entries.  Secretary  Noble  so 
ruled  in  Case  of  Eoss,  12  Dec.  Dept.  Int.  446, 

The  judgment  is  affirmed. 

PUBLIC  LANDS— CANCELLATION  OF  ENTRIES.— The  land-office 
of  the  United  States  has  the  power  to  cancel  all  entries  of  public  lands 
at  any  time  before  a  patent  issues  thereon,  on  proof  that  the  entryman 
has  failed  to  comply  with  the  law,  and  has  procured  his  final  receipt  or 
certificate  on  false  evidence:  Jones  v.  Meyers.  2  Idaho,  793;  S6  Am.  St. 
Rep.  259,  and  note. 
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PUBLIC  LANDSi— DECISIONS  OF  GENERAL  LAND-OFFICE— 
CONCLUSIVENESS  OF.— Sute  courta  cannot  interfere  with  or  control 
the  officers  of  the  general  government  in  the  disposal  of  public  lands : 
I/ewis  V.  Lewis,  9  Mo.  182;  43  Am.  Dec.  540.  The  decisions  of  land- 
officers  are  final  and  conclusive:  Boatner  v.  Ventress,  8  Mart.,  N.  S., 
644 ;  20  Am.  Dec.  266,  and  note.  See.  also,  the  notes  to  Baty  v.  Sale, 
92  Am.  Dec.  132;  Bogers  v.  Brent,  50  Am.  Dec  434;  Brill  v.  Stiles,  85 
Am.  Dee.  867. 
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"WiMER  V.  Simmons. 

[27  Oregon,  1.] 

WATERS— MEASURE  OF  APPROPRIATION.— It  is  the  policy 
of  the  law  that  water  of  a  stream  shall  be  appropriated  to  the  extent 
only  that  it  is  put  to,  or  designed  for,  some  useful  or  beneficial  purpose. 
This  is  the  measure  of  the  appropriation. 

WATERS— TIME  IN  WHICH  TO  FIX  EXTENT  OF  APPRO- 
PRIATION.— When  water  is  appropriated  for  some  useful  or  beneficial 
purpose,  the  entire  appropriation  need  not  be  at  once  utilized  for  the 
purpose  designated,  but  the  use  may  be  made  within  a  reasonable  time, 
to  be  determined  by  the  circumstances  of  each  case. 

WATERS— ABANDONMENT.— A  prior  appropriator,  having  the 
exclusive  right  to  the  use  of  part  of,  or  all,  the  water  of  a  stream,  may 
lose  the  same  by  abandonment,  express  or  implied.  An  abandonment 
by  a  failure  to  apply  the  appropriation  to  some  useful  purpose  is  as 
effective  as  an  express  abandonment. 

WATERS  — EFFECT  OF  ABANDONMENT.— When  a  water 
right  is  abandoned,  the  water  becomes  publici  juris,  and  subsequent 
appropriators  are  entitled  to  it  according  to  their  respective  priorities. 

WATERS  — ADVERSE  POSSESSION— NONUSER.— A  water 
right  may  be  lost  by  the  adverse  possession  of  another;  but  nonnser  by 
tlie  owner  and  adverse  user  by  another  for  a  time  equal  to  that  fixed  by 
the  statute  of  limitations  for  the  recovery  of  real  property  are  necessary 
to  divest  title. 

WATERS— CHANGING  USE.— After  water  has  been  lawfully 
appropriated  for  some  beneficial  purpose,  the  place  or  character  of  its 
use  may  be  changed,  though  such  change  injuriously  affects  one  who 
uses  the  water  after  it  passes  from  the  control  of  the  prior  claimant. 
Hence,  if  water  is  appropriated  for  the  purposes  of  placer  mining  and 
irrigation,  and  has  been  used  for  such  purposes  for  a  term  of  years,  the 
place  of  its  use  may  be  changed  at  the  pleasure  of  the  owners. 

WATERS— ABANDONMENT— EVIDENCE.— There  can  be  no 
abandonment  of  a  water  right  without  an  intent  to  abandon,  and  a  re- 
linquishment of  the  right;  but  the  abandonment  is  complete  when  the 
intention  to  abandon  and  the  relinquishment  of  possession  unite.  Time 
is  not  an  essential  element  of  abandonment;  and  the  intent  to  abandon 
may  be  inferred  from  acts  and  declarations. 

16S5) 
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WATEllS— EVIDENCE  OF  ABANDONMENT,  WHEN  INSUF- 
FICIENT.— If  water  is  appropriated  for  mining  purposes,  and  the  ditch 
conveyini;  it  is  filled  up  at  a  certain  point  by  permission  of  the  appro- 
priators  with  debris  from  a  mine,  but  upon  an  agreement  that  the  mine 
owners  shall  reopen  the  ditch  upon  request,  there  is  no  evitience  of  an 
intention  to  abandon  the  ditch  below  such  point,  though  that  part  of  it 
has  not  1  een  used  for  fourteen  years,  where  the  water  is  actually  em- 
ployed during  that  time  in  that  part  of  the  ditch  above  the  obstruction, 
and  it  appears  that  tiie  appropriators  have  rejected  several  propositions 
to  reoj)en  the  ditch  and  to  furnish  water  to  persons  below  the  obstruc- 
tion, because  it  would  not  pay  them ;  and  that  they  have  frequently 
epoken  of  the  unused  part  of  the  ditch  as  theirs,-  and  have  protected  it 
from  destruction,  and  reiuseil  to  sell  it. 

WATERS— PRESCRIPTION.— In  order  to  establish  a  right  by 
prescription,  the  acts  relied  upon  to  create  such  prescriptive  right  must 
have  been  an  invasion  of  the  rights  of  the  party  against  whom  it  is  set 
up,  of  such  a  character  as  to  afford  him  grounds  of  action.  The  use  of 
water  under  a  license,  or  by  permission  of  the  prior  appropriator,  is  not 
hostile,  and  cannot  support  a  claim  of  right  by  prescriptive  or  adverse 
user. 

WATERS— PRESCRIPTION.— After  water  has  been  appropri- 
ated for  mining  purposes,  and  water  from  the  ditch  of  the  prior  ai)pro- 
priator  is  discharged  into  the  stream  jutst  above  the  head  of  the  ditch 
ot  the  subsequi  nt  appropriator,  the  fact  that  the  subsequent  appropriator 
used  the  water  po  escaping  from  the  ditch  of  the  prior  appropriator  for  a 
period  of  fourteen  years  without  interference  by  the  prior  appropriator 
does  not  create  a  right  to  use  it  by  prescription  or  by  adverse  possession, 
as  the  use,  under  such  circumstiinces,  does  not  constitute  any  invasion 
of  the  rights  of  the  prior  appropriator,  it  being  neitiier  exclusive,  adverse, 
hostile,  nor  under  a  claim  of  right. 

WATERS— ESTOPPEL.— After  water  haa  been  appropriated  for 
mining  purposes,  and  water  from  the  prior  appropriator's  ditch  is  dis- 
charged into  the  stream  just  above  the  head  of  the  subsequent  appro- 
priator's ditch,  and  the  nrior  approi>riutor  is  using  only  a  part  of  his 
ditch  at  the  time  the  subsequent  appropriator  acquires  his  ditch  with 
notice  that  his  rights  are  subordinate  to  those  of  the  prior  appropriator, 
and  that  the  prior  appropriator  has  a  right  to  ojterate  his  ditcli  to  ita  full 
capacity,  and  it  appears  that  the  subsequent  appropriator  has  never  dis- 
puted such  right,  and  has  never  claitne«l  any  specilic  amount  of  water, 
the  prior  appropriator  is  not  estO{>iH*d  from  taking  enough  water  to  fill 
his  ditch  by  the  fact  that  he  has,  for  thirteen  years,  allow^  considerable 
water  to  e&cape  and  go  into  the  subsequent  appropriator's  ditch. 

Suit  to  restrain  the  defendants  from  canning  the  water  of  the 
cast  fork  of  the  Illinois  river  beyond  Scotch  gulch  and  below  the 
head  of  the  plaintiffs'  ditch.  The  plaintifTs  George  W.  and  W. 
J.  Wimcr,  were  the  owners  of  a  ditch  used  to  divert  the  water  of 
said  stream,  in  Josephine  county,  at  a  point  opposite,  or  imme- 
diately below,  the  mouth  of  Allen  gulch.  The  plaintiffs*  point 
of  diversion  was  on  the  east  side  of  said  fork,  and  the  water  waa 
conducted  thence  in  a  southerly  direction  to  where  it  crossed  the 
same  stream  by  means  of  a  flume  constructed  for  that  purpose, 
and  thence  in  a  southerly  and  southeasterly  course  to  the  plain- 
tiffs' mine,  located  in  what  was  known  as  Butcher's  gulch.  The 
water  finally  run  into  the  west  fork  of  the  river.  This  ditch 
was  constructed,  in  18C0,  by  Daniel  Hunt,  and  was  known  as  the 
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Hunt  or  TVimer  ditch.  Two  of  the  defendants,  George  Sim- 
mons and  Walter  Simmons,  became  owners  of  the  ditch  on  Sep- 
tember 2,  1876,  and  conveyed  it  to  Jacob,  George  W.,  and  W.  J. 
"Wimei;,  by  two  conveyances,  dated  July  6,  1878,  and  February  7, 
1883.  On  May  23,  1888,  Jacob  Wimer  conveyed  his  interest  to 
his  two  sons,  the  plaintiffs.  On  July  18,  1888,  George  W.  and 
W.  J.  Wimer  sold  the  property  to  Anna  F.  Smith,  but,  on  No- 
vember 31,  1893,  they  again  became  the  owners  thereof  through 
a  sheriff's  deed  upon  a  sale  under  foreclosure  proceedings  against 
Anna  F.  Smith  and  W.  J.  Wadleigh.  The  ditch  of  the  defend- 
ants was  constructed  in  1856,  and  took  its  water  from  the  west 
bank  of  the  same  stream  as  the  Hunt  ditch,  but  at  a  point  some 
two  and  a  half  or  three  miles  above.  This  ditch  when  first  con- 
structed was  about  seven  miles  in  length.  It  carried  a  portion 
of  the  water  diverted  beyond  Scotch,  Allen,  Shelly,  and  Butcher's 
gulches  and  into  Fry,  Waldo,  and  Caro  gulches.  The  remainder 
of  it  was  used  at  Scotch  gulch,  and  through  it  was  discharged 
into  the  said  east  fork  above  the  head  of  plaintiffs'  ditch.  This 
ditch  was  known  as  the  Scotich  gulch  or  Desselles  and  Connell 
ditch.  In  1877,  William  Bybee,  while  working  some  mining 
ground  at  the  head  of  Allen  gulch,  allowed  the  tailings  and  debris 
from  his  mine  to  be  carried  down  to  and  across  this  ditch,  fill- 
ing it  up  and  obliterating  it  for  the  space  of  two  or  three  hun- 
dred feet.  After  this,  the  ditch  below  the  obstruction  fell  into 
disuse  until  1891,  when  the  defendants  purchased  it  from  Des- 
selles and  Connell,  together  with  their  mining  grounds  at  Scotch 
gulch.  The  defendants  restored  the  ditch  to  about  its  original 
capacity.  This  ditch  had  been  purchased,  in  1866,  by  Desselles 
and  Connell,  together  with  a  placer  mine  of  about  twenty  acres, 
located  in  Scotch  gulch,  and  they  had  worked  the  mine  every  year 
from  1866  to  1891,  with  the  possible  exception  of  a  year  or  two 
immediately  before  1891.  The  proof  was  not  clear  as  to  this. 
George  Simmons,  one  of  the  defendants,  had  operated  the  mine 
for  about  nine  months  during  1887  and  1888,  under  a  contract 
to  purchase  from  Desselles  and  Connell.  It  was  practically 
worked  out  at  the  time  of  the  purchase  by  the  defendants.  At 
the  time  that  the  evidence  was  taken  in  this  case,  some  work  was 
being  done  on  the  mine,  but  it  was  not  of  much  consequence. 
Some  Chinamen  had  mined  in  Allen  gulch,  in  1888,  and  had  pur- 
chased and  utilized  from  the  Desselles  and  Connell  ditch  between 
fifty  and  seventy-five  inches  of  water.  The  lack  of  water,  in  the 
stream,  to  supply  both  ditches  during  the  latter  part  of  spring, 
during  the  summer  and  early  fall,  and  at  times  during  the  win- 
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ter  months,  was  the  cause  of  this  suit.     There  was  a  decree  for 
the  defendants,  and  the  plaintiffs  appealed. 

George  W.  Colvig,  Robert  G.  Smith,  and  Bronaugh,  McArthur, 
Fenton  &  Bronaugh,  for  the  appellants. 

Carey,  Idleman,  Mays  &  Webster,  C.  W.  Kahler,  and  Ham- 
mond &  Vawter,  for  the  respondents. 

»  WOLYEETO]^,  J.  The  plaintiffs  contend  that  they  are  en- 
titled to  the  quantity  of  water  that  has  been  carried  through  their 
flume,  at  the  crossing  of  the  east  fork  of  the  Illinois  river,  during 
the  period  intervening  from  1877  to  1891.  They  base  their 
claim  of  right  upon  the  following  propositions:  1.  The  owners 
of  the  defendants',  or  Scotch  gulch,  ditch  abandoned  all  that 
part  of  it  below  Scotch  gulch  in  1877;  2.  The  owners  of  said 
ditch  abandoned  all  the  water  thereof  that  was  turned  or  ®  al- 
lowed to  flow  back  into  said  stream  through  Scotch  gulch  in 
1S77;  and  3.  Plaintiffs  have  acquired  a  prior  and  perfect  riglit 
to  the  waters  of  said  stream,  as  against  defendants,  by  adver.so 
posst'ssion  and  use  during  tlie  time  intervening  from  1S77  to  18'Jl* 

1.  It  is  the  policy  of  the  law  that  water  of  a  stream  shall  be 
appropriated  to  the  extent  only  that  it  is  put  to,  or  designed  for, 
bome  useful  or  beneficial  purpose.  This  is  the  measure  of  the 
approi)riation.  The  entire  appropriation  may  not  be  utilized  at 
once  for  the  purpose  designed.  In  such  case,  a  reasonable  time 
is  allowable  within  which  to  make  the  application  to  such  pur- 
poses, and  the  surroundings  and  circumstances  of  each  particular 
case  are  elements  for  consideration  in  determining  what  is  a 
reasonable  time  within  which  to  complete  and  fix  the  extent  of 
the  appropriation:  Hindman  v.  Kizor,  21  Or.  112;  Simmons  v. 
Winters,  21  Or.  35;  28  Am.  St.  Rep.  727;  Low  v.  Rizor,  25  Or. 
55(5;  Cole  v.  Logan,  24  Or.  304;  Sieber  v.  Frink,  7  Col.  154. 

2.  A  prior  appropriator,  having  the  exclusive  right  to  the  use 
of  part  of  or  all  the  water  of  a  stream,  may  lose  the  same  by  aban- 
donment. When  abandoned,  the  water  becomes  publici  juris, 
and  subsequent  appropriators  are  entitled  to  it  according  to  their 
respective  priorities.  The  abandonment  may  be  express  and  im- 
mediate, as  by  the  intentional  act  of  the  owner  and  possessor  of 
the  right,  or  it  may  be  implied  from  his  neglect,  failure  of  appli- 
cation to  the  purpose  designed  within  a  reasonable  time,  nonuser, 
and  the  like:  Kinney  on  Irrigation,  sec.  253;  Black's  Pomeroy 
on  Wator  Uiphts,  see.  96. 

3.  The  right  of  a  prior  appropriator  may  also  be  lost  by  the 
adverse  |>OHhcBBion  of  another.      Nonuser  by   the  *  owner  of 
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tlie  right,  and  adverse  user  of  it  by  another,  for  a  time  equal  to 
the  period  fixed  as  the  limitation  of  actions  for  the  recovery  of 
reaJ  properiy,  is  necessary,  in  this  state,  to  work  a  forfeature 
through  this  method:  Black's  Pomeroy  on  Water  Eights,  sec. 
98;  Dodge  v.  Marden,  7  Or.  458;  Union  Water  Co.  v.  Crary,  25 
CaJ.  508;  85  Am.  Dee.  145.  These  general  propositions  of  law 
are  well  established,  and  it  is  unnecessary  to  euppori;  them  fur- 
ther by  citation  of  authorities.  Keeping  them  in  mind,  let  us 
consider  the  relative  rights  of  the  parties  in  the  light  of  the 
facts  as  disclosed  by  the  testimony. 

For  some  years  prior  to  1877,  the  Desselles  and  Connell  ditch 
carried  from  six  hundred  or  seven  hundred  to  a  thousand  inches 
of  water  to  Scotch  gulch.  Beyond  that  Desselles  says  "it  would 
carry  about  four  hundred  inches."  In  answer  to  the  question, 
"How  many  inches  flowed  down  the  ditch  beyond  Scotch  gulch, 
he  replies:  "Three  hundred  and  fifty  inches,  used  by  Joseph 
Smith  in  Scotch  gulch,  Spellman  and  brother  in  Allen  gulch, 
some  Chinamen  in  Sailor  gulch,  and  Shelly  and  Company  below 
the  town  of  Waldo  for  mining  and  irrigating  purposes."  George 
Simmons,  one  of  the  defendants,  in  answer  to  the  question,  "How 
does  the  size  of  the  ditch  since  you  cleaned  it  out  compare  with 
the  size  of  it  as  it  was  when  the  Wimer  ditch  was  dug?"  an- 
swered: "Oh,  it  is  about  the  same  size."  W.  J.  Wimer,  one  of 
the  plaintiffs,  testifying  in  August,  1893,  says  that  defendants, 
at  that  time,  were  carrying  in  their  ditch  beyond  Scotch  gulch 
three  hundred  or  four  hundred  inches.  He  thought  three  hun- 
dred inches  at  any  rate,  while  plaintiffs  were  at  the  same  time 
canying  from  one  hundred  and  fifty  to  two  hundred  inches. 
Considering  that  defendants'  ditch  intercepts  the  stream  above 
that  of  plaintiffs',  it  is  probable  that  water  was  flowing  therein 
beyond  Scotch  gulch  to  ®  the  extent  of  its  average  capacity. 
The  mines  at  Scotch  gulch,  which  the  defendants  purchased  with 
the  ditch  from  Desselles  and  Connell,  are  practically  worked  out, 
so  that  they  are  unfit  for  profitable  mining.  George  Simmons 
says,  in  effect,  that  Scotch  gulch  is  mined  out — the  most  of  it; 
that  there  are  no  mines  there  to  amount  to  anything;  that  there 
is  one  man  there  now  working  with  a  pick  and  shovel.  This  was 
the  probable  condition  of  these  mines  at  the  date  of  defendants* 
purchase  in  1891,  as  it  does  not  appear  that  they  have  ever  been 
worked  by  them  since  they  became  the  owners  thereof.  We  de- 
duce from  this  the  defendants'  intentions  at  the  time  of  the  pur- 
chase. It  was  not  to  work  the  mine  at  Scotch  gulch,  but  to  carry 
the  water  beyond,  to  the  extent  of  the  capacity  of  the  old  ditch. 
Ax.  St.  Kxp.,  Vol.  L.  -m 
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for  use  at  such  points  as  might  be  convenient.  The  evidence  on 
this  point  is  quite  meager,  and  we  can  only  judge  of  the  intended 
use  by  that  which  they  are  now  making  of  it.  George  Simmons 
says  they  are  using  a  little  for  mining  purposes  ait  their  mine, 
probably  fifty  inches,  and  some  for  irrigating  graaa  and  cultivated 
crops;  that  they  "turned  some  of  it  down  the  river  to  the  ranch, 
that  Wimers  ought  to  have  turned  the  water  out  to  irrigate," 
and  "run  a  little  water  down  to  Decker."  He  also  says  they  have 
valuable  mining  property  that  it  will  take  a  number  of  years  to 
work  out;  so  that  the  use  which  defendants  are  making  of  the 
water  is  not  dissimilar  to  that  which  Desselles  and  Connell  made 
of  it  prior  to  1877  beyond  Scotch  gulch,  except  that  defendants 
appear  to  be  employing  the  same  for  mining  and  irrigation  on 
their  own  account,  while  Desselles  and  Connell  sold  to  third  pa> 
ties  for  like  uses  and  purposes.  No  question  is  made  but  that  a 
valid  appropriation,  prior  to  that  of  plaintiffs,  was  made  by  the 
predecessors  of  defendants  of  the  water  of  the  said  east  ®  fork 
for  use  at  Scotch  gulch  for  mining  purposes,  and  that  the  rela- 
tive position  and  rights  of  the  parties  continued  unchanged  to 
the  year  1877.  The  contention  that  defendants'  predecessors 
abandoned  their  ditch  below  Scotch  gulch  in  that  year,  by  allow- 
ing it  to  become  obstructed,  and  to  fall  into  disuse  at  that  time, 
presupposes  thia  state  of  facts,  as  there  can  be  no  abandonment 
unless  such  right  or  privilege  existed  in  some  person  or  persons 
who  could  waive  it«  benefits. 

4.  A  valid  appropriation  having  once  been  made  of  the  water 
of  a  stream,  it  becomes  a  pertinent  inquiry  whether  it  is  permis- 
sible to  change  the  place  of  its  use.  Undoubtedly,  there  could  be 
no  objection  to  such  change,  where  it  does  not  injuriously  affect 
third  parties.  The  predecessors  of  defendants,  prior  to  1877, 
used  a  portion  of  the  water  appropriated  by  them  beyond  Scotch 
gulch.  From  1877  to  1891  this  water  was  used  at  Scotch  gulch, 
and  allowed  to  flow  into  the  river  again  at  a  point  above  the  head 
of  plaintiffs'  ditch,  so  that  they  secured  the  use  of  the  surplus 
after  use  by  defendants'  predecessors  for  mining  purposes.  In 
1891  the  defendants,  having  succeeded  to  the  rights  of  their  pre- 
decessors in  their  appropriation  of  water,  again  changed  the  place 
of  its  use,  and  carried  a  portion  of  it  beyond  the  head  of  plain- 
tiffs' ditch,  where  it  was  entirely  lost  to  them.  By  this  plaintiffs 
claim  they  are  injuriously  affected,  and  that  defendants  are  with- 
out lawful  authority  for  so  doing.  The  question  as  to  whether  or 
not  plaintiffs  are,  in  legal  contemplation,  so  injuriously  affected, 
i«  involved  in  the  consideration  of  the  right  of  defendants   tx> 
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change  the  place  of  use.  If  Vaey  had  such  right,  then  no  injury 
can  result  ^®  to  the  plaintiffs  by  reason  of  the  change  of  which 
they  can  justly  complain.  Burnett,  J.,  in  Maeris  v.  Bicknell, 
7  Cal.  263,  68  Am.  Dec.  257,  says:  "The  next  question  that 
arises  in  this  case  is,  whether  a  party  who  makes  a  prior  appropri- 
ation of  water  can  change  the  place  of  its  use  without  losing  that 
priority,  as  against  those  whose  rights  have  attached  before  the 
change.  This  question,  we  think,  can  admit  of  but  one  answer. 
It  would  seem  clear  that  a  mere  change  in  the  use  of  the  water 
from  one  mining  locality  to  another,  by  the  extension  of  the 
ditch,  or  by  the  construction  of  branches  of  the  same  ditch, 
would  by  no  means  affect  the  prior  right  of  the  party.  It  would 
destroy  the  utility  of  suoh  works  were  any  other  rule  adopted." 
In  Davis  v.  Gale,  32  Cal.  33,  91  Am.  Dec.  554,  the  court  say: 
"Suppose  a  party  taps  a  stream  of  water  for  the  purpose  of  sur- 
face mining  in  a  given  locality,  and  afterward  finds  that  the 
ground  will  not  pay,  or  that  ground  farther  on  will  pay  better, 
may  he  not  abandon  the  former  and  extend  his  ditch  to  the  lat- 
ter without  losing  his  priority?  Or,  suppose,  after  working  off 
the  surface,  he  finds  quartz,  may  he  not  erect  a  mill  and  convert 
the  water  into  a  motive  power  without  forfeiting  his  prior  right? 
....  We  think  all  this  may  be  done,  and  are  unable  to  sug- 
gest a  plausible  reason  why  it  may  not.  In  cases  like  the  present, 
a  party  acquires  a  right  to  a  given  quantity  of  water  by  appro- 
priation and  use,  and  he  loses  that  right  by  nonuse  and  abandon- 
ment. Appropriation,  use,  and  nonuse  are  the  tests  of  his  right; 
and  place  of  use  and  character  of  use  are  not.  When  he  had 
made  his  appropriation,  he  becomes  entitled  to  the  use  of  the 
quantity  which  he  has  appropriated  at  any  placewherehe  may 
choose  to  convey  it,  and  for  any  useful  and  beneficial  purpose  to 
which  he  may  choose  to  apply  it.  Any  other  rule  would  lead  to 
endless  complications,  and  most  materially  impair  the  value  of 
water  rights  and  ^^  privileges";  See,  also,  Woolman  v.  Garrin- 
ger,  1  Mont.  535;  Kinney  on  Irrigation,  sec,  233. 

The  nature  of  the  use  for  which  water  is  appropriated  operates 
aj  notice  to  subsequent  appropriators  whether  the  place  of  use 
may  or  may  not  be  changed.  If  the  purposes  for  which  it  is  to 
be  applied  have  the  effect  of  eliminating  it  from  existence,  ab- 
sorbing it,  using  it  up  absolutely,  then  it  can  make  no  kind  of 
difference  to  subsequent  appropriators  in  what  locality  it  may  be 
utilized.  Of  such  nature  is  the  appropriation  of  water  for  irri- 
gation purposes.  Beatty,  J.,  in  Last  Chance  Min.  Co.  v.  Bunker 
Hill  Min.  Co.,  49  Fed.  Eep.  432,  says:    "The  appropriation  of 
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water  for  placer  mining  purposes  at  some  specified  place  involves 
a  somewhat  similar  principle.  It  is  such  an  actual  appropriation 
of  a  definite  amount,  and  for  such  purposes,  as,  in  the  nature  of 
things,  must  operate  as  a  notice  to  all  that  its  place  of  use  must, 
from  time  to  time,  as  the  ground  is  worked,  be  changed.  Should 
one  use  the  water  after  it  passes  from  the  works  of  the  prior 
claimant,  he  must  do  so  at  his  own  risk,  and  he  cannot  complain 
that  changes  are  made  which  he  had  full  notice  would  likely 
occur":  See,  also,  Lowden  v.  Frey,  67  Cal.  474;  Ballard  v.  Stone, 
67  Cal.  477;  Eamelli  v.  Irish,  96  Cal.  214.  A  case  very  much 
in  point  is  that  of  Meagher  v.  Hardenbrook,  11  Mont.  385.  The 
survey  of  the  ''Miner's  Ditch"  was  commenced  in  the  latter  part 
of  the  year  1869.  It  was  built  and  owned  jointly  by  twenty- 
four  persons,  each  being  represented  by  a  share.  At  the  time  of 
the  commencement  of  the  action,  the  defendants  Hardenbrook 
and  Kelly  were  the  owners  of  eight  and  three  shares,  respectively. 
The  owners  of  the  ditch  were,  at  the  same  time,  owners  of  certain 
placer  mines  in  three  different  gulches.  In  the  summer  of  1871 
the  water  **  was  turned  in  as  far  as  Prairie  and  Spring  gulches, 
and  a  year  later  into  Antelope  gulch.  "Miner's  Ditch"  was  aban- 
doned in  1886,  since  which  time  none  of  its  waters  had  been  used 
for  placer  mining,  but  were  turned  into  Racetrack  creek,  and  re- 
captured by  Hardenbrook,  and  used  for  the  purpose  of  irrigating 
land  belonging  to  him  to  the  extent  of  four  hundred  inches.  It 
was  held  by  the  court  that  all  the  waters  of  "Miner's  ditch"  were 
abandoned  in  1886,  except  the  four  hundred  inches  used  by 
Hardenbrook,  and  to  that  extent  they  were  not.  It  was  taken 
for  granted  by  both  the  counsel  and  the  court  that  the  place  of 
use  could  be  changed,  and  the  court  went  farther,  and  held  that 
tbe  mode  and  manner  of  use  could  also  be  changed.  The  doc- 
trine that  a  prior  appropriator  for  the  purposes  of  irrigation  may 
change  the  place  of  its  use  it  recognized  by  this  court  in  Cole  v. 
Ix)gan,  24  Or.  304,  313.  We  take  it,  then,  that  where  the  appro- 
priation is  made  for  the  purposes  of  placer  mining  and  irrigation, 
and  the  water  thus  appropriated  haa  been  actually  used  for  those 
purposes  for  a  term  of  years,  as  in  this  case,  the  place  of  its  use 
may  be  changed  at  the  pleasure  of  the  owners  and  possessore  of 
the  right,  and  that  plaintiffs  cannot  be  heard  to  complain  on  that 
account.  The  defendants,  therefore,  had  the  right  to  change  the 
place  of  the  use,  in  1891  from  Scotch  gulch  to  each  point  or 
points  beyond  as  thoy  could  make  the  water  available  for  mining 
and  irrigation  purposes,  unless,  as  is  claimed  bj  plaintiffs,  the 
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fight  to  flow  water  past  Scotch  gulch  was  abandoned  by  defend- 
ants' predecessors  in  1877. 

5.  An  abandonment  of  a  right  is  a  forsaking  or  desertion  of 
it,  and  operates  as  a  relinquishment  thereof.  There  can  be  no 
abandonment  without  some  action  of  the  will  and  an  intent  to 
abandon,  but  such  intent  may  be  inferred  *^  from  the  acts  and 
declarations  of  the  party  against  whom  the  relinquishment  ia 
claimed.  Time  is  not,  however,  an  essential  element  of  aban- 
donment. The  moment  the  intention  to  abandon  and  the  relin- 
quishment of  possession  unite,  the  abandonment  is  complete: 
Mallett  V.  Uncle  Sam  Mn.  Co.,  1  Nev.  304;  90  Am.  Dec.  484; 
Dodge  V.  Marden,  7  Or.  460. 

6.  As  we  have  seen,  Desselles  and  Connell  carried  through 
their  ditch  beyond  Scotch  gulch,  prior  to  1877,  some  three  hun- 
dred and  fifty  or  four  hundred  inches  of  water,  which 
to  the  extent  of  three  hundred  and  fifty  inches,  was  actually  used 
for  mining  and  irrigation  purposes.  By  this  use,  it  is  admitted 
by  plaintiffs  that  Desselles  and  Connell  acquired  a  perfect  and 
subsisting  right,  prior  and  superior  to  any  right  of  theirs,  to  the 
use  of  the  water  of  said  stream.  But  it  is  claimed  that  Desselles 
end  Connell  abandoned  their  right  to  flow  water  beyond  Scotch 
gulch  in  1877,  and  that  plaintiffs'  subsequent  appropriation 
thereof  gives  them  a  right  superior  to  defendants,  and  that,  on 
this  account,  no  right  exists  in  the  defendants  at  this  time  to  the 
use  of  any  part  of  the  water  of  said  stream  at  any  point  below 
Scotch  gulch,  whereby  its  use  would  be  lost  to  plaintiffs.  The 
€vidence  is  clear  that  the  ditch  was  filled  up  in  1877  for  the  space 
of  two  or  three  hundred  feet  at  Allen  gulch  by  the  tailings  and 
debris  from  "William  Bybee's  mine.  Desselles  and  Connell  gave 
permission  for  this  to  be  done,  but  with  the  express  understand- 
ing that  Bybee  should  open  it  again  when  called  upon  to  do  so. 
True,  they  never  called  upon  Bybee  to  clean  it  out,  but  there  is 
no  intention  manifest  on  their  part  to  abandon  this  ditch  at  that 
time.  The  transaction  would  indicate  an  intention  quite  to  the 
contrary.  If  not  abandoned  at  that  time,  was  it  abandoned  later? 
James  W.  **  Wimer,  a  brother  of  plaintiffs,  testifies:  "My  father 
made  them  (Desselles  and  Connell)  a  proposition  to  repair  the 
ditch,  and  to  furnish  water,  and  they  refused  to  do  bo."  W.  J. 
Wimer,  one  of  the  plaintiffs,  testifying  to  the  same  conversation, 
(says:  "Father  wanted  to  have  water  to  irrigate  his  orchard  at 
Waldo,  and  he  bought  the  orchard  of  Mr.  Simmons — quite  a  fine 
orchard — and  he  wanted  to  irrigate  it.  People  said  it  would  n't 
Uve  unless  he  did,  and  the  town  was  dry,  and  he  proposed  to  try 
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to  get  the  water  from  Scotch  gulch,  from  defendants'  ditch,  be- 
ing the  only  chance  to  get  it,  so  he  approached  them  about  re- 
building the  ditch,  and  we  talked  it  over  in  the  store  a  number 
of  times,  both  Mr.  Deseelles  and  Mr.  Connell  and  father  and  my- 
self. I  think,  though,  father  done  nearly  all  the  talking.  And 
they  asked  us,  in  reply  to  our  question  whether  they  would  bring 
the  water  in  there  or  not — they  asked  us  one  hundred  dollars  per 
year.  They  said  they  would  do  it  for  one  hundred  dollars  a 
year,  if  we  would  rebuild  the  ditch;  they  said  they  would  sell  us 

the  water  for  one  hundred  dollars  a  year But  they  stated 

there  in  my  presence — and  I  talked  with  them  myself — they  stated 
there  was  nothing  in  it  to  rebuild  the  ditch,  and  I  remarked  that 
it  was  pretty  steep  for  a  man  to  rebuild  the  ditch,  and  il  have  to 
give  one  hundred  dollars  for  the  water,  and  they  said  it  was  worth 
one  hundred  dollars  for  the  water  and  there  was  nothing  in  it  for 
them  to  rebuild  the  ditch.  That  is  what  they  said,  and  they 
was  n't  going  to  rebuild  the  ditch."  This  was  in  1877,  but  after 
the  Scotch  gulch  ditch  was  filled  up,  and  before  witness  first  be- 
came interested  in  plaintiffs'  said  ditch  and  mine.  The  witness, 
continuing,  says:  "In  answering  that  question  I  don't  wish  to  be 
understood,  in  order  to  make  my  evidence  look  big — I  don't  say 
that  they  said  the  ditch  would  not  be  extended — I  don't  mean  to 
say  they  said  they  never  ^'^  would  do  it.  I  mean  to  say  that  they 
repudiated  or  rejected  our  proposition."  T.  A.  Jackson's  testi- 
mony is  to  the  same  purport,  but  he  thinks  the  conversation  oc- 
curred in  1880. 

James  Spence  testifies:  "I  endeavored  at  one  time  to  buy  water 
— ppoke  to  Mr.  Connell.  I  had  a  mining  claim  on  what  is  called 
Sailor-giilch.  I  spoke  to  Mr.  Connell;  told  him  I  had  a  claim 
on  Sailor  gulch,  and  I  would  like  to  buy  water  of  him,  if  ho 
would  sell  me  any.  He  remarked  that  it  would  take  more  money 
to  fix  up  the  ditch  than  there  was  in  my  ground,  and  his  remarka 
were  to  the  efTect  that  he  would  n't  do  it."  This  was  in  1878  or 
1879.  The  witness  wanted  about  fifty  inclies  of  water  to  work 
a  small  piece  of  ground.  Sailor  gulch  is  about  two  and  a  half 
miles,  by  the  ditch,  below  Scotch  gulch.  Daniel  Hunt  testifies: 
*1  don't  rpmcmhcr  whether  they  paid  anything  particularly  about 
it  or  not,  but  I  have  heard  Connell  speak  frequently  about  their 
water;  they  always  thought  their  water  would  work  Fry  guldi, 
and  was  the  only  water  that  would.  The  other  ditch  is  e  good 
deal  lower,  and  would  n't  have  the  pressure,  and  he  has  always 
talke<l  more  or  lew  about  it.  I  never  paid  particular  attention  to 
it**    In  answer  to  question  1022,  "Did  you  have  any  talk  with 
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Deseelles  and  Connell  upon  the  subject  of  taking  the  water  around 
Fry  gulch?''  George  Simmons  says:  "I  have  heard  them  speak 
about  taking  the  water  around  there";  and  to  question  1023, 
"What  did  they  say  about  it?"  he  answers,  "They  were  talking 
about  Fry  gulch  being  mining  ground,  and  they  said  they  thought 
that,  when  they  got  through  with  Scotch  gulch,  they  would  take 
it  down  there."  William  Daxkis  testifies:  "I  heard  Jim  Connell 
say  that,  when  they  worked  out  their  claim,  the  ditches  could  be 
run  to  town  [Waldo],  and  they  could  ^**  sell  them  there — work 
the  Johnsons'  ranch."  T.  Cameron,  one  of  the  defendants,  testi- 
fies: "He  [Desselles]  said — ^it  was  in  the  spring  of  1891 — 
I  asked  him  if  he  had  ever  abandoned  any  part  of 
that  ditch,  or  any  branch  of  it,  or  any  part  of  it,  and 
he  said  be  had  not";  and  to  interrogatory  9,  "State 
whether  or  not  you  abandoned  any  part  of  said  ditch 
below  Scotch  gulch?"  J.  B.  Desselles  answered,  "We  did  not." 
Interrogatory  10:  "Did  you,  or  did  you  not,  exercise  acts  of  own- 
ership over  said  ditch  through  its  entire  length  until  you  sold  it 
to  Simmons  and  Company  in  1891?  A.  We  did,  with  the  ex- 
ception of  nine  months."  Cross-interrogatory  17:  "What  act  of 
ownership  did  you  exercise  over  said  ditch  beyond  Scotch  gulch 
after  you  acquired  it?  A.  We  claimed  it  was  our  own;  we  protect- 
ed the  ditch,  and  tried  to  keep  the  people  from  destroying  it,  and 
we  refused  at  one  time  to  sell  that  part  of  the  ditcih  from  Scotch 
gulch  to  Waldo."  This  latter  answer  is  corroborated  by  another 
witness,  who  says  that  Desselles  refused  to  sell  the  lower  part  of 
the  ditch  unless  he  could  sell  the  whole.  The  nine  months  men- 
tioned in  Desselles'  testimony,  in  which  he  and  Connell  failed  to 
exercise  ownership  in  the  ditch,  refers  to  the  period  during 
which  George  Simmons  was  in  possession,  under  contract  for  pur- 
chase. 

From  all  this  we  are  to  gather  the  intention  of  Desselles  and 
Connell  with  reference  to  an  abandonment  by  them  in  1887 
of  their  right  to  carry  water  beyond  Scotch  gulch.  The  part  of 
their  ditch  used  for  this  purpose  undoubtedly  fell  into  disuse 
at  that  time,  and  was  allowed  by  them  to  continue  so  until  1891, 
when  they  sold  to  defendants.  The  water,  however,  diverted 
from  the  said  east  fork  by  means  of  their  ditch,  was  used  by 
them  during  ^"^  nearly  all  of  this  time  for  mining  purposes  at 
Scotch  gulch;  so  that,  while  a  portion  of  the  ditch  fell  into  dis- 
use, the  water  was  actually  employed  for  a  beneficial  and  useful 
purpose.  Whatever  might  have  been  the  presumption  arising 
by  reason  of  the  nonuse  of  the  water  for  this  great  length  of 
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time,  it  cannot  prevail  here,  because  the  water  itself  was  util- 
ized; and,  as  we  have  seen,  Desselles  and  Connell  had  a  perfect 
light  to  change  the  place  of  its  use.  Thus  it  is  demonstrated, 
without  further  reasoning,  that  the  right  to  the  use  of  the  waiter 
was  not  abandoned  by  tem.  Aside  from  this  consideration,  the 
fact  that  Desselles  and  Connell  arranged  with  Bybee  for  open- 
ing their  ditch  again  before  they  allowed  it  to  be  closed;  that 
they,  from  time  to  time,  entertained  and  considered  propositions 
from  different  persons  for  opening  out  this  ditch,  and  the  em- 
ployment of  the  same  for  conveying  water  to  different  points 
below  Scotch  gulch;  that  they  refused  to  sell  this  part  of  the 
ditch  without  the  whole;  and  that  they  contemplated  using  the 
water  through  this  ditch  at  Fry*e  gulch,  when  their  mines  P 
were  worked  out  at  Scotch  gulch,  all  tend  to  show  that  [ 
there  was  an  entire  absence,  during  all  these  j'ears,  of  any  inten-  j 
tion  on  the  part  of  Desselles  and  Connell  to  abandon  their  right  [ 
to  the  use,  below  Scotch  gulch,  of  the  water  diverted  by  means 
of  their  ditch.  Hence,  there  was  no  abandonment  by  Desselles 
and  Connell  of  the  ditch  below  Scotch  gulch,  or  of  the  water 
thereof,  in  1877.  The  claim  of  plaintiffs  is,  in  effect,  that  Des- 
selles and  Connell  abandoned  a  more  general  appropriation  for 
a  particular  one,  that  of  placer  mining  at  Scotch  gulch,  and  that 
since  such  was  the  case,  they  were  powerless  to  again  resume  their 
original  appropriation,  to  the  injury  of  plaintiffs.  The  logical 
result  of  the  contention,  if  successful,  would  be  to  deprive  Des- 
selles and  Connell  *®  entirely  of  their  appropriation  as  soon  as 
their  mines  at  that  point  were  exhausted,  and  it  has  been  shown 
that  the  mines  were  practically  worked  out  at  the  time  they 
sold  to  defendants.  From  a  very  careful  review  of  the  whole 
testimony,  we  have  not  found  that  Desselles  and  Connell  at  any 
time  designed  or  intended  to  place  any  different  limitation  upon 
their  appropriation  than  that  which  exitted  at  the  time  they 
became  the  owners  and  possessors  of  the  right;  hence,  there  was 
no  abandonment  upon  their  pert  Much  stress  was  laid  upon  the 
case  of  Schulz  v.  Sweeny,  19  Nev.  359,  3  Am.  St  Rep.  888,  and 
cases  of  like  nature,  as  authority  in  point  showing  an  abandon- 
ment. In  the  case  referred  to,  the  very  act  of  discharging  the 
water  agaiainto  a  natural  channel,  by  reason  of  the  nature  of  the 
use,  and  the  absence  of  an  intention  to  reclaim,  constituted  an 
abandonment.     Such  is  not  the  case  here. 

7.  We  will  now  consider  whether  plaintiffs  have  acquired  a 
prior  and  superior  right  to  the  water  of  the  east  fork  of  the  Uli- 
nois  river,  as  against  defendants,  by  adverse  possession  and  use 
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during  the  time  intervening  from  1877  to  1891.  In  order  to  es- 
tablish a  right  by  prescription  acquired  by  adverse  use,  the  acta 
relied  upon  to  constitute  such  prescriptive  right  must  have  been 
an  invasion  of  the  rights  of  the  party  against  whom  it  is  set  up  of 
auch  a  character  as  to  afford  him  grounds  of  action:  Anaheim 
Water  Co.  v.  Semi-Tropic  Water  Co.,  64  Cal.  192;  Union  etc. 
Min.  Co.  V.  Ferris,  2  Saw.  187.  To  bar  the  right  of  the  defend- 
ants, the  use  of  the  water  by  plaintiffs  must  have  been  under  a 
claim  of  right,  open,  notorious,  exclusive,  adverse,  and  hostile 
to  that  of  defendants  and  those  under  whom  they  derive  title: 
Faull  V.  Cooke,  19  Or.  467;  20  Am.  St.  Eep.  836;  Thomas  v.  Eng- 
land, 71  Cal.  *»  458;  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  226; 
20  Am.  St.  Eep.  217;  Kinney  on  Irrigation,  sec.  294.  The  use 
of  water  under  a  license,  or  by  permission  of  the  prior  appro- 
priator,  is  not  hostile,  and  cannot  support  a  claim  of  right  by  pre- 
scription or  adverse  user:  Huston  v.  Bybee,  17  Or.  147;  Feliz  v. 
Los  Angeles,  58  Cal.  73.  That  plaintiffs  have  had  the  use  of 
the  water  diverted  by  means  of  defendants'  ditch  during  the 
time  alleged,  after  use  thereof  by  defendants  at  Scotch  gulch, 
there  is  no  question.  But  such  use  was  not  adverse  to  the  right 
of  defendants;  neither  their  rights  nor  those  of  their  predecessors 
were  invaded  thereby.  At  no  time  could  Desselles  and  Connell 
have  maintained  an  action  against  the  plaintiffs  by  reason  of 
their  appropriation  of  the  water  that  was  allowed  to  escape,  after 
use,  down  the  main  channel  of  the  said  east  fork  above  the 
head  of  plaintiffs'  ditch.  The  use  by  plaintiffs  was,  during  all 
this  time,  simply  by  the  permission  and  indulgence,  or  rather 
at  the  sufferance,  of  Desselles  and  Connell.  These  conditions 
could  neither  create  nor  support  a  right  or  title  by  prescription 
or  adverse  possession.  As  was  said  in  Woolman  v.  Garringer,  1 
Mont.  535:  "The  plaintiffs  could  acquire  no  other  than  a  mere 
privilege  or  right  to  the  use  of  the  waste  water,  or,  at  most, 
but  a  secondary  and  subordinate  right  to  that  of  the  first  ap- 
propriators,  and  only  such  as  was  liable  to  be  determined  by  their 
action  at  any  time":  See,  also.  Ball  v.  Kehl,  95  Cal.  606. 

8.  Now  as  to  the  estoppel  invoked  in  behalf  of  plaintiffs  and 
against  defendants.  It  is  contended  that  "one  who  stands  pas- 
sively by  and  allows  another  to  open  out  fields  and  irrigate  them 
with  water,  or  another  to  open  up  mines  and  use  water  to  work 
them,  for  thirteen  years,  under  the  belief  that  he  has  a  vested 
right  to  the  use  thereof,  is  estopped  from  subsequently  denying 
this  right."  ^®  Such  a  condition  of  things  would,  perhaps,  be 
sufficient  to  create  an  estoppel  in  pais,  if  it  be  implied  that  the 
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defendants,  or  their  predecessors  in  interest,  in  good  conscience 
ought  to  have  spoken  in  the  assertion  of  their  rights,  and  that, 
by  reason  of  their  passiveness  or  nonaction,  plaintiffs  haye  been 
misled  to  their  injury.  "Nobody  ought  to  be  estopped  from 
averring  the  truth  or  asserting  a  just  demand,  unless,  by  his  acts, 
or  words,  or  neglect,  his  now  averring  the  truth  or  asserting  the 
demand  would  work  some  wrong  to  some  other  person,  who  haa 
been  induced  to  do  something,  or  to  abstain  from  doing  some- 
thing, by  reason  of  what  he  had  said  or  done,  or  omitted  to  say 
or  do":  1  Hermann  on  Estoppel,  sec.  7,  subd.  5.  The  question, 
then,  is  one  of  fact,  to  be  determined  upon  the  evidence,  whether: 
1.  The  defendants,  or  their  predecessors,  were  in  duty  bound 
to  make  any  other  assertion  of  their  rights  than  their  acts,  dur- 
ing the  time  mentioned,  would  indicate;  and  2.  Whether  the 
plaintiffs  .have  been  misled  to  their  injury.  Defendants  con- 
tend that  there  has  been  an  enlargement  of  plaintiffs'  ditch 
since  the  "Wimers  first  acquired  an  interest  in  it  subsequent  to  the 
year  1877.  Plaintiffs  assert  the  contrary.  But  assuming,  with- 
out deciding,  that  their  ditch  was,  at  the  commencement  of  this 
suit,  of  the  same  capacity  as  when  first  constructed  in  1860,  the 
most  natural  deduction  to  be  made  is,  that  the  capacity  of  this 
ditch  is  the  measure  of  the  first  appropriation  made  by  means 
thereof  when  constructed.  At  that  time,  a  prior  appropriation 
had  been  made  by  means  of  the  Scotch  gulch  ditch,  and,  pre- 
sumably, water  was  being  carried  to  points  below  Scotch  gulch, 
80  that  it  did  not  again  intercept  the  stream  above  plaintiffs* 
ditch.  The  appropriation,  therefore,  through  plaintiffs'  ditch 
at  this  early  date  was  in  subordination  to  the  rights  of  defend- 
ants' predecessors.  This  state  of  facts  existed  *'  in  1877.  Since 
that  time  plaintiffs  assort  they  have  used  the  same  diteh  with- 
out an  enlargement  of  its  capacity  down  to  the  present  time. 
Like  conditions  were  prevalent  in  this  respect  since  1877  as  ex- 
isted prior  thereto.  There  was  nothing,  then,  in  these  conditions 
by  which  defendants  wore  even  impliedly  notified  that  plaintiffs 
were  increasing,  or  had  at  any  time  increased,  their  appropria- 
tion; and  no  direct  notice  was  ever  given  defendants,  or  their 
prodocessors,  of  any  claim  of  an  increased  appropriation,  or  that 
defendants'  rights  wore  regarded  as  having  been  sulwrdinato 
to  the  rights  of  plaintiffs,  until  shortly  prior  to  the  defendants* 
purchase  from  Desselles  and  Connell  in  1891.  The  simple  fact 
that  plaintiffs  were  using  the  water  during  this  time,  after  use  by 
deffendnnts  and  their  prcdoce«>or8,  and,  as  we  have  scon,  by  their 
sufferance,  was  not  an  infraction  of  the  lattcr's  rights.     Hence 
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we  see  nothing  in  the  surroundings  making  it  incumbent  upon 
the  defendants,  or  their  predecessors,  to  make  protest  against 
the  acts  of  plaintiffs. 

"Were  plaintiffs  misled  to  their  injury?  W.  J.  "Wimer  was 
asked,  "Did  you  ever  have  any  conversation  with  Mr.  Simmons 
about  the  size  of  this  [plaintiffs']  ditch  at  the  time  you  bought 
it?'*  to  which  he  replied,  "My  father  did  in  my  presence.  My 
father  asked  Mr.  Simmons,  when  we  were  talking  about  buying 
in  the  property,  about  the  ditch,  and  he  said  that  our  headbox 
was  a  six-foot  box — six  feet  wiide  and  five  feet  high — and  that  we 
were  entitled  to  build  our  entire  ditch  that  size."  Again,  "Did  he 
Bay  anything  about  his  rights  against  the  Scotch  gulch  ditch?" 
"A.  We  asked  him  that  question,  if  there  was  any  prior  adverse 
rights,  and  he  said  the  Scotch  gulch  ditch  was  a  first  right  over 
his  ditch;  that  they  were  running  the  water  in  the  river  above 
the  ^^  headgate,  and  he  didn't  think  they  would  ever  take  it 
out."  In  1882  witness,  by  a  report  made  of  the  Scotch  gulch 
ditch  and  mine  to  the  director  of  the  United  States  mint  for  pub- 
lication in  the  United  States  Gold  and  Silver  Mining  Eeport,  in 
effect  recognized  the  rights  of  Desselles  and  Connell  to  the  full 
extent,  as  claimed  by  them,  to  carry  water  below  Scotch  gulch. 
In  the  winter  of  1888  and  1889,  some  Chinamen  used  water  from 
the  Scotch  gulch  ditch  in  Allen  gulch.  At  this  time,  Mrs.  Anna 
F.  Smith  was  the  owner  of  the  plaintiffs'  ditch,  but  was  operating 
it  through  W.  I.  Wadleigh,  who  was  her  recognized  agent.  Wad- 
leigh  testified  concerning  this  incident — and  incidentally  of  the 
rights  of  Desselles  and  Connell  at  that  time — ^as  follows:  "Q. 
By  whom  was  it  used?  A.  By  some  Chinamen.  Bought  water 
of  the  Scotch  gulch  company.  Q.  Well,  was  it  used  there  at 
any  time  when  you  were  there — the  water?  A.  Yes,  sir.  Q. 
Well,  why  didn't  you  go  and  get  it?  A.  Why,  they  had  a  right 
to  sell  the  water;  I  could  n't  have  stopped  them.  Q.  Was  it 
your  understanding  their  right  was  superior  to  yours?  A.  Yes, 
sir.  Q.  Did  you  recognize  the  right  of  the  Scotch  gulch  com- 
pany to  carry  their  water  around  you?  A.  I  did."  This  evi- 
dence, taken  in  connection  with  the  fact  that  the  Wimers  have 
been  acquainted  with  the  Scotch  gulch  ditch,  and  the  manage- 
ment thereof  by  its  owners,  since  1877,  as  well  as  their  own,  is  a 
refutation  of  the  idea  that  plaintiffs  have  been  misled;  and,  if 
not  misled,  no  injury  could  follow.  We  therefore  conclude  from 
the  testimony,  which  we  have  carefully  and  critically  examined, 
that  there  is  no  ground  for  invoking  the  doctrine  of  equitable 
estoppel  as  against  defendants.     We  are  satisfied  ^^  that  at  the 
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time  of  the  commencement  of  thia  suit,  and  prior  thereto,  de- 
fendants were  carrj'ing  no  greater  amount  of  water  below  Scotch 
gulch  by  means  of  their  reconstructed  ditch  than  they  were  en- 
titled to  carry  under  their  appropriation,  as  its  conditions  pre- 
vailed at  that  time,  and  hence  the  injunction  was  correctly  dis- 
solved and  the  complaint  dismissed. 
Affirmed 


WATERS  —  PRIOR    APPROPRIATION  —  ABANDONMENT.  —  To 
constitute  a  valid  appropriation  of  water,  it  must  be  made  for  some  ben- 
eficial purpose  then  existinj;  or  contemplated :  Simmons  v.  Winters,  21 
Or.  35;  28  Am.  St.  Rep.  727;  and  must,  within  a  reasonable  time,  be 
applied  to  such  use :  Wheeler  v.  Northern  Colorado  Irr.  Co.,  10  Col.  582; 
3  Am.  St.  Rep.  603.     Diversion  of  water,  without  applying  it  to  a  bene- 
ficial use  within  a  reasonable  time,  is  not  an  appropriation  thereof,  and 
is  unlawful:  Combs  v.  Agricultural  Ditch  Co.,  17  Col.  146;  81  Am.  St. 
Rep.  275.     Priority  of   appropriation  of  water  in  point  of   time  gives 
•uperiority  of  right  among  appropriators  lor  like  beneficial  purposes: 
Strickler  v.  Colorado  Springs,  16  Col.  61 ;  25  Am.  St.  Rep.  245,  and  note; 
Hammond  v.  Rose,  11  Col.  524;  7  Am.  St.  Rep,  258.  and  note;  Ophir 
Silver  Min.  Co.  v.  Carpenter,  4  Nev.  534;  97  Am.  Dec.  550.     Water  may 
be  appropriated  for  mining  or  irri^fation,  as  these  are  beneficial  pur< 
poses:  Isaacs  v.  Barber,  10  Wash.  124;  45  Am.  St.  Rep.  772:  see  mono- 
graphic note  to  Heath  v.  Williums,  43  Am.  Dec.  279,  on  rights  acquired 
by  prior  appropriation  of  water  of   stream  on  public  lands.     A  water 
right  may  be  abandoned  or  lost :  Union  Water  Co.  v.  Crary,  25  Cal. 
604;  85  Am.  Dec.  145.   Such  abandonment  is  a  matter  of  intention,  and, 
to  constitute  abandonment,  there  must  be  an  intent  to  abandon  :  Middle 
Creek  Ditch  Co.  v.  Henry.  15  Mont.  558;  Hindman  v.  Rizor,  21  Or.  112, 
119.     If  a  prior  appropriator  of  water  abandons  his  appropriation,  with- 
out an  intent  to  recapture  the  water,  he  loses  his  priority  against  parties 
flubsecjuently  appropriating  it.    Censing  to  use  u  mining  ditch   for  a 
long  time  after  the  appropriator's  mine  is  worked  out  is  evidence  of  an 
abandonment;  but,  under  the  United  States  statute  of  1866,  it  is  held 
in  Oregon  that  nonuser  works  no  abandonment,  unless  continued  long 
enough  to  gives  title  to  realty  under  the  statute  of  limitations:  Note 
to  Heath  v.  Williams,  43  Am.  Dec.  282.     Water  rights  may   be   ex- 
tinguished by  the   appropriation  and    adverse  use    thereof    by  some 
other  person,  if  continued    long  enough    to  create  a  right  in  the  ad- 
verse holder  under  the  statute  of    limitations:    Alta  Land  etc.  Co.  v. 
Hancock,  85  Cal.  219;  20  Am.  St.   Rep.  217,  and  note;   Union  Water 
Co.  V.  Crary,  25  Cal.  504;  85  Am.  Dec.  145.    To  constitute  such  an 
adverse  possession  of   a  water  right  as  will  bar  the  title  of   the  legal 
owner  by  lapse  of  time,  it  must  have  been  an  invasion  of  his  right, 
such  as  to  give  him  a  ground  of  action  against  the  intruder.    It  must  Ik) 
accompanie<l  bv  all  the  elements  necessary  to  make  out  an  adverse  iv>8- 
sefsion:  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  219;  20  Am.  St.  Rep. 
217;  and  this,  of  course,  requires  that  the  possession  be  visible,  conti.i- 
uoufl,  notorious,  distinct,  and  tiostile,  and  of  such  a  character  as  to  indi- 
cate unmistakably  an  assertion  of  a  claim  of  exclusive  ownership  in  the 
occupant:  See  nxjiiographic  note  to  De  Frieze  v.  Quint,  28  Am.  St.  Rep. 
158,  on  adverse  possesflion.     Nonuserdoes  not  impair  any  of  the  owner  s 
rights  in  the  water  of  a  stream,  nor  confer  any  adverse  rights  U[)on 
another:  Note  to  Heath  v.  Williams,  43  Am.  Dec.  274.    A  prior  appro 
priator  of  water  ma^  change  the  point  of  diversion  at  pleasure,  if  he 
does  not  therebv  injure  the  rights  of   others:    Strickler  v.  Colorado 
Hprings.  16  Col.  61 ;  25  Am.  St.  Rep.  245,  and  note;  and  he  may  change 
the  place  of  using  the  water,  as  well  as  the  mode  and  objects  of  its  use: 
WhiiUer  v.  Cocbeco  Mfg.  Co.,  9  N.  H.  464;  32  Am.  Dec  382,  and  note. 
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The  test  of  one's  right  in  a  mineral  region  is  its  appropriation  and  use, 
and  not  the  place  and  character  of  its  use :  Davis  v.  Gale,  32  Cal.  26 ;  91 
Am.  Dec.  554,  and  note.  A  mere  change  in  the  use  of  water  from  one 
mining  location  to  another  does  not  forfeit  the  appropriator'a  prior 
right:  Maeris  v.  Bicknell,  7  Cal.  261;  68  Am.  Dec.  257,  and  note. 
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[27  Oekgon,  194.] 

CONTRACTS  — ENFORCEMENT  OF  WHEN  ILLEGAL.— A 
court  will  not,  in  an  action  between  the  parties  to  an  illegal  contract, 
lend  its  aid,  either  to  annul  it  when  executed,  or  to  enforce  it  when 
executory. 

FRAUDULENT  CON VEYANOES  —  VALIDITY  OF  AS  BE- 
TWEEN THE  PARTIES.— A  conveyance  made  to  hinder,  delay,  or  de- 
fraud the  grantor's  creditors  is  valid  between  the  parties  thereto  when 
there  is  a  consideration  to  support  it. 

FRAUDULENT  CONVEYANCES— VALIDITY  OF,  AS  TO 
CREDITORS. — There  is  a  marked  distinction  between  contracts  which 
are  void  ab  initio,  and  those  which  are  void  only  as  to  third  persons. 
A  fraudulent  conveyance  is  not  void,  but  merely  voidable  at  the  suit  of 
the  creditor,  and  is,  therefore,  capable  of  ratification. 

FRAUDULENT  CONVEYANCES— ENFORCEMENT  OF,  BE- 
TWEEN THE  PARTIES  —CONSIDERATION.— If  the  owner  of  one 
piece  of  land,  for  the  purpose  of  defrauding  his  creditors,  conveys  an- 
other piece,  in  which  he  has  no  interest,  and  takes  from  hia  grantee,  at 
the  same  time  and  as  part  of  the  same  transaction,  a  note,  and  a  mort- 
gage on  the  first  piece  of  property  to  secure  its  payment,  there  is  a  con- 
sideration for  the  note  and  mortgage,  and  the  contract  is  enforceable 
between  the  parties  thereto. 

VENDOR  AND  PURCHASER  — RESCISSION  OF  SALE.— A 
grantee  of  land  conveyed  with  warranty  has  a  remedy  upon  the  cove- 
nants of  his  deed  for  a  failure  of  title,  and,  if  a  perfect  title  is  tendered 
by  the  grantor  before  a  decree  is  rendered,  the  contract  will  not  be  re- 
scinded unless  it  appears  to  the  court  that  the  grantee  has  sustained 
some  loss,  injury,  or  damage,  by  reason  of  the  delay  in  perfecting  the 
title. 

CONTRACTS.— IF  TWO  CONTRACTS  ARE  CONTEMPORANE- 
OUSLY EXECUTED  by  the  same  parties,  and  relate  to  the  same  sub- 
ject matter,  they  must  be  construed  together  as  constituting  but  one 
agreement. 

MORTGAGES— DELIVERY.— The  delivery  of  an  instrument  is 
a  question  of  fact,  but  this  may  be  inferred  from  circumstances.  The 
fact  that  a  mortgage  has  been  returned  to  the  mortgagor,  for  safekeeping, 
after  it  has  been  delivered  to  the  mortgagee,  does  not  defeat  its  delivery, 

NEGOTIABLE  INSTRUMENTS— REASONABLE  ATTORNEY 
FEE. — If  a  note  provides  for  a  reasonable  attorney  fee,  in  case  of  suit,  and 
there  is  an  issue  as  to  what  is  such  a  fee,  the  statutory  attorney  fee  only 
will  be  allowed,  unless  some  evidence  is  taken  as  to  what  constitutes  a 
reasonable  attorney  fee. 

Suit  by  Eliza  Bradtfeldt  to  foreclose  a  mortgage  alleged  to 
have  been  executed  by  the  defendant,  Martha  S.  Cooke,  to  se- 
cure the  payment  of  a  promissory  note  for  four  thousand  dollars. 
The  complaint  was  in  the  usual  form.    It  was  shown  by  the 
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€viclence  that  on  November  7, 1891,  the  plaintiff  being  the  owner 
in  fee  simple  of  lot  5,  block  21,  in  Albina  addition  to  Portland, 
Oregon,  for  the  expressed  consideration  of  four  thousand  dol- 
lars, executed  to  the  defendant  a  deed  containing  a  oovemant  of 
warranty  against  all  encumbrances,  except  three  mortgagee  given 
to  secure  the  payment  of  demands  aggregating  two  thousand  three 
hundred  dollars,  which  purported  to  convey  lot  5,  in  block  51, 
in  said  addition.  At  the  same  time,  the  defendant  executed  to 
Eliza  Bra dfeldt  a  note  for  four  thousand  dollars,  payable  in  one 
year,  with  interest,  and  a  mortgage  upon  lot  6,  in 
block  21,  in  said  addition,  which  purported,  to  secure 
the  payment  of  the  note.  Mrs.  Cooke,  however,  re- 
tained possession  of  the  mortgage  until  August,  12, 
1892,  when  it  was  procured  from  her  by  a  ruse,  and  re- 
corded. Henry  Witt,  who  held  one  of  the  mortgages  excepted 
in  Eliza  Bradtfeldt's  covenant  of  warranty  was,  on  January  18, 
1892,  paid  the  sum  of  one  thousand  and  fifty  dollars  by  ilrs. 
Cooke,  and  his  mortgage  was  canceled  of  record.  The  execution 
of  the  note  was  admitted  by  the  defendant,  but  she  denied  that 
there  was  any  consideration  received  for  it.  She  also  admitted 
signing  and  acknowledging  the  mortgage,  but  denied  that  it  was 
made  to  secure  the  payment  of  the  note.  The  defendant,  for  a 
further  defense,  alleged  that  Eliza  Bradtfeldt  represented  to  her 
that  she  was  having  trouble  with  her  divorced  husband,  F.  H. 
Shroeder,  who  was  threatening  to  sue  her  for  wages  that  he 
claimed  to  be  due  him,  and  requested  the  defendant  to  take  a 
deed  to  said  property,  so  that,  if  Shroeder  obtained  a  judgment 
against  her,  he  could  not  sell  the  property  upon  execution;  and 
that  for  this  purpose  and  without  any  consideration  thort  for, 
the  plaintiff  executed  said  deed.  Mrs.  Cooke  further  alleged 
that  it  was  agreed  that  the  defendant  should  retain  possession 
of  the  mortgage,  but  that  the  plaintiff,  by  falsely  representing 
that  she  wished  to  show  it  to  her  relatives,  unlawfully  obtained 
possession  of  it,  and  had  it  recorded.  She  further  alleged  that  it 
waa  at  plaintiff's  request  that  she  paid  Henry  Witt  the  sum  of 
one  thousand  and  fifty  dollars,  and  had  his  mortgage  satisfied  of 
record.  Mrs.  Cooke  tendered  to  the  plaintiff  a  deed  to  said  lot  6, 
in  block  61,  and  prayed  that  she  might  be  subrogated  to  Henry 
Witt's  rights  and  interest  in  his  mortgage,  that  the  lien  of  Witt's 
mortgage  might  be  restored  and  foreclosed,  and  that  her  note  and 
mortgage  to  Eliza  Bradtfeldt  might  be  canceled.  The  new  mat- 
ter in  the  answer  was  demurred  to,  but  the  demurrer  was  over- 
ruled, and  the  plaintiff  replied  to  it.     The  cause  waa  referred  to 
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a  referee,  and  evidence  was  taken,  from  which  the  court  found 
the  additional  facts  that  plaintiff  claimed  that  she  sold  and  con- 
veyed to  Mrs.  Cooke  lot  5,  in  block  21,  and  that  the  mortgage 
was  executed  back  to  secure  a  part  of  the  purchase  price,  but 
that  the  proof  did  not  show  that  the  plaintiff  ever  conveyed  lot 
5,  in  block  21,  to  Mrs.  Cooke,  or  that  she  •ever  obtained  title  to 
that  lot;  that  there  was  no  consideration  for  the  note  and  mort- 
gage executed  by  Mrs.  Cooke;  that,  at  the  time  of  the  execution 
of  the  deed,  the  plaintiff  did  not  intend  to  sell,  or  Mrs.  Cooke 
intend  to  purchase,  the  lot  described  in  the  mortgage,  or  the  lot 
described  in  the  deed;  that  there  was  no  understanding  or  agree- 
ment between  the  parties  that  there  should  be  a  sale  and  pur- 
chase of  either  of  the  lots;  that,  on  the  contrary,  it  was  under- 
stood and  agreed  between  them  that  Mrs.  Cooke  should  take  a 
conveyance  of  lot  5,  in  block  21,  and  hold  the  title  for  the  use  and 
benefit  of  the  plaintiff;  that  the  plaintiff,  up  to  the  commence- 
ment of  this  suit,  had  continued  in  possession  of   the   lot  last 
named,  and  exercised  acts  of  ownership  respecting  it;  that  the 
acts  and  things  done  by  Mrs.  Cooke  concerning  the  property  were 
at  plaintiff's  special  instance  and  request;  that  the  said  defend- 
ant did  not  see  the  said  lot  at  the  time  of  said  conveyance,  or  for 
many  months  afterward;  that  nothing  appeared  to  show  that  Mrs. 
Cooke  made  any  inquiry  concerning  the  value  of  the  lot,  or  that 
she  had  the  title  examined,  or  used  or  exercised  any  of  the  pre- 
cautions usually  exercised  by  purchasers;  that  the  note  was  de- 
livered to  Eliza  Bradtfeldt  on  November  7,  1891,  but  that  Mrs. 
Cooke  never  delivered  the  mortgage  to  her;  that  the  plaintiff,  by 
false  statements  and  representations  made  many  months  after 
the  execution  of  the  instruments,  wrongfully  obtained  possession 
of  the  mortgage,  without  consideration,  and  had  it  recorded ;  that 
at  the  time  Mrs.  Cooke  paid  the  Witt  note  and  mortgage,  she  be- 
lieved that  the  title  to  the  property  encumbered  by  that  mortgage 
was  vested  in  her;  that  it  appeared  from  the  evidence  that  the  lot 
owned  by  Eliza  Bradtfeldt  was  lot  number  5,  in  block  21,  in  the 
original  townsite  of  Albina;  and  that  the  description  in  the  deed 
made  by  plaintiff  to  the  defendant  was  erroneous.    It  was  decreed 
that  the  note  and  mortgage  executed  by  Mrs.  Cooke  be  surren- 
dered and  the  mortgage  canceled;  that  Mrs.  Cooke  recover  one 
thousand  and  fifty  dollars  paid  upon  the  Witt  mortgage,  with  in- 
terest, and  stand  in  the  relation  of  assignee  of  that  mortgage,  and 
hold  a  lien  upon  lot  5,  in  block  21,  in  said  addition,  to  secure  the 
payment  of   the    principal  and  interest;  that  said  Hen  be  fore- 
closed, and  the  expense  of  tlie  sale,  and  the  debt,  be  paid  from 
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the  proceeds  of  the  sale  of  the  lot;  and  that  Mrs.  Cooke  recover  her 
costa  and  disbursements  of  the  suit  The  plaintiff  appealed  from 
this  decree. 

"Watson,  Beekman  &  "Watson  and  George  "W.  P.  Joseph,  for  the 
appellant 

Edward  N.  Deady  and  "William  M.  Davis,  for  the  respondent. 

*®«  MOORE,  J.  The  plaintiff  contends  that  the  new  matter 
alleged  in  the  answer  does  not  constitute  a  defense  to  the  suit, 
and  that  the  court  erred  in  overruling  the  demurrer  thereto; 
while  the  defendant  insists  that  she  may  plead  her  participation 
in  the  scheme  to  hinder,  delay,  or  defraud  the  plaintiff's  credit- 
ors, and  that,  the  note  and  mortgage  being  evidence  of  an  execu- 
tory contract,  which,  as  she  contends,  is  illegal,  the  court  should 
not  enforce  it  The  defendant's  contention  proceeds  upon  the 
theory  that,  she  being  in  pari  delicto,  the  maxim.  Potior  est  con- 
ditio defendentis,  applies  to  prevent  a  recovery  in  cases  where  the 
contract  sought  ***"  to  be  enforced  has  not  been  executed.  The 
rule  is  well  settled  that  a  court  will  not,  in  an  action  between  the 
parties  to  an  illegal  contract,  lend  its  aid,  either  to  annul  it  when 
executed,  or  enforce  it  when  executory:  "Willis  v.  Hoover,  9  Or. 
418;  Bernard  v.  Taylor,  23  Or.  416;  37  Am.  St.  Rep.  693.  But 
while  the  decisions  are  quite  uniform  in  afiirming  the  foregoing 
rule,  there  is  an  irreconcilable  conflict  of  judicial  opinion  in  de- 
fining an  illegal  contract,  and  hence  the  important  question  to  be 
considered  is,  whether  a  conveyance  made  to  hinder,  delay,  or 
defraud  the  grantor's  creditors  is  valid  between  the  parties  there- 
to, when  there  is  a  consideration  to  support  it  The  statute  of 
frauds,  bo  far  as  it  applies  to  the  case  at  bar,  declares  that  "every 
conveyance  ....  of  any  estate  or  interest  in  lands, 
....  made  with  the  intent  to  hinder,  delay,  or  defraud 
creditors,  ....  as  against  the  persons  so  hindered,  de- 
layed, or  defrauded,  shall  be  void":  Hill's  Code,  sec.  3059.  "While 
such  conveyances  are  by  the  statute  declared  to  be  void  as  to  the 
grantor's  creditors,  they  are,  nevertheless,  by  the  great  weight  of 
authority,  binding  and  valid  between  the  parties:  Harris  v.  Har- 
ris, 23  Gratt  737;  Hess  v.  Final,  32  Mich.  515;  Clemens  v.  Clem- 
ens, 28  Wis.  637;  9  Am.  Rep.  520;  Knapp  v.  Lee,  3  Pick.  452; 
Dyer  v.  Homer,  22  Pick.  253;  Harbaugh  v.  Butner,  148  Pla.  St 
273;  Still  v.  Buzzell,  60  Vt  478;  Bump  on  Fraudulent  Convey- 
ances, 2d  cd.  436,  451 ;  "Wait  on  Fraudulent  Conveyances,  ecc.  395. 
But  in  Nellis  v.  Clark,  20  "Wend.  24, it  is  held  that  a  contract  void 
M  to  creditors  ia  void  between  the  parties  to  it,  and,  when  such 
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contract  is  executory,  it  will  not  be  enforced  by  the  courts.  The 
force  of  this  authority  is  much  weakened  by  the  dissenting  opin- 
ion of  Nelson,  C.  J.,  in  which  he  clearly  distinguishes  the  differ- 
ence between  an  illegal  contract,  in  the  strict  sense  of  the  term, 
and  one  fraudulent  as  respects  creditors;  the  former  kind  being 
altogether  ^^^  void,  'and  the  latter  void  only  as  against  the  per- 
sons hindered,  delayed,  or  defrauded.  In  the  case  of  Harvey  v. 
Varney,  98  Mass.  118,  Foster,  J.,  in  commenting  upon  the  ques- 
tion under  discussion,  said:  "Nellis  v.  Clark,  20  Wend.  24,  was 
decided  in  the  supreme  court  of  New  York  in  1838,  by  Mr.  Jus- 
tice Cowen  and  Mr.  Justice  Bronson,  and  sustains  the  position 
which  the  present  defendants  maintain.  But  a  dissenting  opin- 
ion was  dehvered  by  the  third  judge,  Chief  Justice  Nelson,  now 
of  the  supreme  court  of  the  United  States,  the  reasoning  and 
conclusions  of  which  commend  themselves  to  our  judgment  in 
preference  to  the  opinion  of  the  majority  of  that  court."  And 
Steele,  J.,  in  Carpenter  v.  McClure,  39  Vt.  9,  91  Am.  Dec.  370, 
also  said:  "We  are  aware  that  in  Nellis  v.  Clark,  20  Wend.  24, 
the  court,  citing  the  case  from  Maine,  have  made  the  distinction 
between  executed  and  subsisting  contracts  under  a  statute  very 
similar  to  ours,  and  have  put  their  decision  substantially  upon  the 
grounds  which  have  been  so  well  set  forth  in  the  exhaustive  and 
learned  argument  of  the  defendant's  counsel.  With  great  respect 
for  the  able  court,  the  majority  of  whom  concurred  in  that  deci- 
sion, we  are  unable  to  arrive  at  the  same  conclusion.  So  far  as 
we  are  informed,  contracts  fraudulent  as  to  creditors  have  been 
uniformly  treated  by  our  courts  as  not  becoming  thereby  void  be- 
tween the  parties;  and  such  is  clearly  the  spirit  of  our  reported 
cases:  Gifford  v.  Ford,  5,  Vt.  532;  Conner  v.  Carpenter,  28  Vt. 
240;  Boutwell  v.  McClure,  30  Vt.  676."  It  would  be  useless  to 
cite  further  authority  upon  this  subject,  for,  as  was  said  by  Dixon, 
C.  J.,  in  Clemens  v.  Clemens,  28  Wis.  687,  9  Am.  Rep.  520:  "It 
will  be  found,  on  examination,  that  these  questions  have  been 
and  are  the  subject  of  the  most  direct  and  positive  conflict  of 
opinion  and  decision  among  the  courts  of  the  different  states  of 
this  Union,  and  sometimes  among  the  courts  of  the  same  state." 
^^^  1.  Amid  such  a  conflict  of  authority,  it  should  be  the 
duty  of  a  court,  when  a  question  is  raised  for  the  first  time,  to 
adopt  that  line  of  decisions  which,  in  its  judgment,  presents  the 
better  reason;  and,  with  this  object  in  view,  we  have  carefully 
examined  the  numerous  cases  cited  by  counsel  for  both  the  plain- 
tiff and  defendant  in  their  exhaustive  briefs.  It  is  admitted  that 
where  it  appears  from  the  plaintiff's  own  case,  or  by  proper  plea 
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of  the  defendant,  that  the  contract  which  is  the  subject  of  the 
euit  is  void  because  illegal,  the  court  will  not  lend  its  aid  either 
to  enforce  on  one  hand  or  give  relief  on  the  other:  Buchtel  v. 
Evans,  21  Or.  309;  Ah  Doon  v.  Smith,  25  Or.  89.  But  there  is 
a  marked  distinction  between  contracts  which  ere  void  ab  initio 
and  those  which  are  void  only  as  to  third  parties:  Harris  v.  Har- 
ris, 23  Gratt.  737.  A  contract  which  was  void  when  executed 
cannot  be  made  valid  by  ratification  of  the  parties:  Wait  on 
Fraudulent  Convcyances.sec.  489;  Mcintosh  v.  Lee,  57  Iowa,  356; 
Atlee  V.  Fink,  75  Mo.  100;  42  Am.  Rep.  385.  Nor  is  thete  any 
method  whereby  an  illegal  contract — one  which  never  had  life — 
can  be  rendered  efficacious.  A  fraudulent  conveyance  is  not 
void,  but  merely  voidable  at  the  suit  of  the  creditor,  and  is  there- 
fore capable  of  ratification:  Bump  on  Fraudulent  Conveyances, 
457;  Wait  on  Fraudulent  Conveyances,  sec.  482.  A  contract  en- 
tered into  to  defraud  creditors  is  clearly  against  the  policy  of  the 
statute  of  frauds,  as  well  as  against  the  general  policy  of  the  law; 
but  it  is  not  illegal  in  the  strict  sense  of  the  term,  for  the  wrong 
may  be  condoned  by  the  creditor,  and  the  transaction  will  thus 
become  purged  of  the  fraud:  ^lillington  v.  Hill,  47  Ark.  301. 
The  conveyance  being  valid  between  the  parties  to  it,  and  not 
illegal  in  the  strict  senee  of  the  term,  it  follows  that  tlie  defend- 
ant should  not  have  been  ****  permitted  to  plead  the  defense  in- 
terposed, and  there  was  error  in  overruling  the  demurrer. 

2.  The  plaintiff  was  the  owner  of  lot  5  in  block  21,  and,  hay- 
ing executed  a  deed  to  the  defendant  for  lot  5  in  block  51,  in 
which  fhe  had  no  interest,  the  question  is  presented  whether  there 
was  any  consideration  for  the  note  and  mortgage.  The  plaintiff 
having  in  her  complaint  described  the  property  as  lot  5  in  block 
21  in  Albina  addition  to  Portland,  Oregon,  the  defendant,  in  her 
second  defense,  inter  alia,  alleges  that  "said  plaintiff,  upon  the 
seventh  day  of  November,  1891,  made,  executed,  and  delivered  to 
defendant  a  warranty  deed  to  the  following  described  real  prop- 
erty in  the  county  of  lirultnomah,  state  of  Oregon,  to  wit,  lot  five 
(5),  block  fifty-ono  (51),  Albina  addition,  Portland,  with  the 
frame  buildings  situated  thereon,  the  same  being  the  real  prop- 
erty described  in  plaintiff's  complaint;  that  no  consideration 
wlialever  parsed  from  defendant  to  plaintiff;  that  defendant  has 
ever  since  hold  the  deed  to  said  property.  At  tlie  same  time,  and 
as  «  part  of  the  same  transaction,  defendant  made  her  certain 
promissory  note  in  words  and  figures  as  follows  [here  follows  a 
copy  of  the  note  set  out  in  the  complaint].  And,  at  the  same 
time,  defendant  made  and  executed  a  mortgage  upon  said  prop- 
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€rty,  the  same  "being  the  mortgage  described  in  the  plaintiff's 
complaint,  said  not«  and  mortgage  being  made  and  executed 
without  any  consideration  whatever."  It  is  very  evident  from 
these  allegations  that  the  defendant  did  not  intend  to  rely  upon 
any  failure  of  title  to  the  lot  which  the  plaintiff  purported  to 
convey  to  her  as  a  defense  to  the  suit.  No  attempt  is  made  to 
allege  that  the  plaintiff  was  not  the  owner  of  the  lot  described  in 
her  deed,  or  that,  by  reason  of  any  failure  of  title  thereto,  there 
was  no  consideration  for  the  note  or  mortgage.  It  is  true,  the 
defendant,  upon  filing  her  ^^^  answer,  tendered  a  deed  to  the 
premises,  but  the  rescission  which  she  sought  was  in  consequence 
of  the  alleged  fraudulent  transfer,  and  not  because  of  any  failure 
of  title.  A  grantee  of  premises  conveyed  with  warranty  has  a 
remedy  upon  the  covenants  of  his  deed  for  a  failure  of  title,  and 
if  a  perfect  title  be  tendered  by  the  grantor  before  a  decree  is 
rendered,  the  contract  will  not  be  rescinded,  unless  it  appear  to 
the  court  that  the  grantee  has  sustained  some  loss,  injury,  or 
damage  by  reason  of  the  delay  in  perfecting  the  title:  Kimball 
V.  West,  15  Wall.  377;  Mays  v.  Swope,  8  Gratt.  46;  Hughes  v.  Mc- 
Nider,  90  F.  C.  248.  The  plaintiff,  before  tQie  decree  was  ren- 
dered, tendered  a  deed  to  the  defendant,  which  contained  a  cor- 
rect description  of  the  premises,  and  there  having  been  no  proof 
of  a  demand  for  a  rescission  of  the  contract,  nor  any  loss,  injury, 
or  damage  sustained  by  the  defendant  by  reason  of  any  delay  in 
perfecting  the  title,  no  rescission  should  be  decreed. 

3.  That  the  deed  was  the  consideration  for  the  note  and  mort- 
gage is  admitted  by  the  answer,  in  which  it  is  alleged  that  they 
were  executed  at  the  same  time,  and  as  parts  of  the  same  transac- 
tion. "ViHien  two  contracts  are  contemporaneously  executed  by 
the  same  parties,  and  relate  to  the  same  subject  matter,  they  must 
be  construed  together  as  constituting  but  one  agreement:  Dean 
V.  Lawham,  7  Or.  482;  Kruse  v.  Prindle,  8  Or.  158.  The  mort- 
gage recited  that  it  was  given  to  secure  the  purchase  price  of  the 
premises,  and,  while  there  was  an  error  in  the  description  con- 
tained in  the  deed,  the  subject  matter  related  as  well  to  the  pur- 
chase price  and  security  as  to  the  property  conveyed  or  mori> 


4.  This  brings  us  to  a  consideration  of  the  delivery  of  the 
mortgage,  the  execution  of  which  is  admitted  in  ^**'*  the  answer. 
The  statute  provides  that  **the  execution  of  a  writing  is  the  sub- 
ecribing  and  delivering  it,  with  or  without  a  seal'*:  Hill's  Code, 
see.  574;  but,  the  defendant  having  denied  the  delivery,  her 
pleading  should  be  construed  aa  a  whole,  and  not  by  the  use  she 
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has  made  of  the  technical  word  "executed."  The  answer  also  al- 
leges that  the  plaintiff  agreed  the  defendant  might  retain  posses- 
eion  of  the  mortgage.  As  the  defendant  bases  her  right  to  retain 
possession  on  plaintiff's  agreement,  she  necessarily  admits  plain- 
tiff's right  to  the  possession  but  for  such  agreement.  No  lieu 
could  attach  to  the  premises  until  the  mortgage  had  been  deliv- 
ered by  the  defendant  with  the  intent  to  give  effect  to  the  instru- 
ment: 1  Devlin  on  Deeds,  sec.  260.  Delivery  is  a  question  of  fact, 
but  this  may  be  inferred  from  circumstances.  The  plaintiff 
testifies  that  after  the  mortgage  had  been  properly  signed,  sealed, 
witnessed,  and  acknowledged,  it  was  delivered  to  her,  and  that 
because  the  defendant  had  a  safe,  it  was  agreed  that  she  should 
keep  it.  If  this  testimony  is  to  be  believed,  the  mortgage  was 
executed,  and  the  lien  attached  to  the  property.  The  agreement 
that  the  defendant  should  retain  it  recognizes  the  right  of  the 
plaintiff  to  contract  with  reference  to  it,  and,  in  our  judgment, 
corroborates  the  plaintiff's  testimony.  The  mortgage  having 
been  delivered,  the  defendant  has  sustained  no  injury,  even  if  the 
plaintiff  adopted  a  ruse  to  secure  its  possession.  In  view  of  these 
considerations,  the  decree  of  the  court  below  must  be  reversed, 
and  one  entered  here  foreclosing  plaintiff's  mortgage  for  the 
amount  due  on  the  note. 

5.  The  note  having  provided  for  a  reasonable  attorney  fee, 
the  plaintiff  alleged  that  five  hundred  dollars  was  euch  sum  as 
the  defendant  promised  to  pay  in  case  suit  were  brought  thereon. 
The  defendant  denied  that  any  sum  was  reasonable  as  such  fee, 
and  upon  the  issue  **''*  thus  formed  no  evidence  was  taken,  and 
consequently  the  statutory  attorney  fee  only  will  be  allowed. 

Reversed. 


ILT.EG.\L  CONTRACTS— ENFORCEMENT  OF.— No  court  will  lend 
Its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or 
ill<>(fal  act:  Note  to  Ix?nion  v.  Groeekopf,  99  Am.  Dec.  61.  In  an  action 
>»etwecn  the  parties  to  an  illejral  contract,  a  court  will  not  lend  its  aid, 
either  to  annul  it  when  executed,  or  to  enforce  it  when  executory.  A 
court  of  erpiity  will  leave  the  parties  to  sucli  an  n^reement  where  it  finds 
Iheni :  Note  to  Hell  v.  Campbell,  45  Am.  St.  l{ep.  614;  Bernard  v.  Tay- 
lor, 23  Or.  416;  37  Am.  St.  Hep.  693;  monographic  note  to  Bovd  v.  Bar- 
clay, 34  Am.  Dec.  765,  on  the  rights  of  parties  to  illepal  or  fraudulent 
tmnpactif.ns.  Dee<lB,  conveyances,  contracts,  and  otlier  transactions, 
entered  into  in  fraud  of  creditors,  are  valid  between  the  parties,  even 
where  no  consideration  papfes:  See  monoeraphic  note  to  Whitworth  v» 
Thomas,  S  Am.  St.  Rep.  727-745,  on  re«  riminatorv  fraud;  Gilbert  v. 
St/Mkman,8I  Wi»».602:  29  Am.  St.  Rep.922;  Sprinjjrteld  Homestead  Awn. 
v.  Roll,  137  I'l.  206:  31  Am.  St.  Rep.  358.  Transfer*-  of  pro[)erty  for  the 
purpose  of  defraudinj?  cre<litors  are.  however,  voidable,  if  not  void,  as 
a.'ainit  cre<litors:  Note  to  Whitworth  v.  Thomas,  3  Am.  8t.  Rep.  729 j 
Ma».in  V.  Vestal,  88  Cal.  :196;  22  Am.  St.  Rep.  810;  Johnston  v.  Harvy» 
2  I'enr.  &  W.  82;  21  Am.  Dec.  426.    There  seems  to  be  a  want  of  bar- 
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oiony  in  the  decisions  as  to  wliether  notes  and  mortgages  executed  dup- 
ing a  fraudulent  transaction  as  to  creditors  may  be  enforced  between  the 
parties  thereto :  Note  to  Whitworth  v.  Thomas,  3  Am.  St.  Rep.  736. 
There  are  exceptions  to  the  rule  that  courts  will  refuse  to  aid  either 
party  to  a  fraudulent  transaction,  entered  into  to  defraud  others,  but  they 
are  very  few.  Such  contracts  are  enforced  or  avoided,  both  at  law  and 
in  equity,  as  may  best  answer  the  purpose  of  discouraging  the  fraud  or 
contract  against  the  policy  of  the  law :  Note  to  Whitworth  v.  Thomas,  3 
Am.  St.  Rep.  742,  744. 

Although  a  uiortgage  is  executed  by  the  mortgagor  with  intent  to  de- 
lav  his  creditors,  it  is  not  fraudulent  as  to  the  mortgagee,  unless  he  par- 
ticipated in  the  fraudulent  intent:  Sabin  v.  Columbia  Fuel  Co.,  25  Or. 
15 ;  42  Am.  St.  Rep.  756.  To  render  a  conveyance  based  upon  a  valuable 
confei<leration,  tsnd  not  fraudulent  on  its  face,  voidable  and  fraudulent  aa 
to  creditors,  there  must  have  been  mutuality  of  participation  in  the  fraud- 
ulent intent  on  the  part  of  both  the  vendor  and  the  purchaser :  See 
monographic  note  to  State  v.  Mason,  34  Am.  St.  Rep.  395,  on  knowledge 
of  vendee  as  affecting  the  validity  of  fraudulent  conveyances.  Deeds  exe- 
cuted to  evade  the  payment  of  a  judgment  that  might  be  recovered 
against  the  grantor  have  been  held  fraudulent  and  void  as  to  his  cred- 
itors: Helms  V.  Green,  105  N.  C.  251;  18  Am.  St.  Rep.  89-1;  Rogers  v. 
Evans,  3  Ind.  574;  56  Am.  Dec.  537;  Greer  v.  Wright,  6  Gratt.  154;  52 
Am.  Dec.  Ill,  and  monographic  note  thereto  on  cJaims  against  which 
voluntary  conveyances  may  be  avoided;  Shean  v.  Shay,  42  Ind.  375;  13 
Am.  Rep.  866;  because  one  having  a  cause  of  action  is  a  creditor,  within 
the  meaning  of  the  statute  against  fraudulent  conveyances.  If  a  trans- 
fer is  made  for  the  purpose  of  hindering,  delaying,  or  defrauding  the 
creditors  of  the  grantor,  it  may  l»e  avoided  by  any  of  his  creditors,  prior 
or  subsequent:  See  monographic  note  to  Hagerman  v.  I'uchanan,  14 
Am.  St.  Kep.  745,  on  voluntary  conveyances.  In  a  state  where  contracts 
to  defraud  creditors  are  prohibited  by  statute,  a  note  founded  upon  a 
consideration,  but  covinous,  and  designed  by  both  parties  to  defraud 
creditors,  is  valid  and  binding  as  to  the  parties  to  it  before  performance, 
and  void  only  as  to  creditors  :  Carpenter  v.  McClure,  39  Vt.  9;  91  Am. 
Dec.  370. 

VENDOR  AND  PURCHASER— DEFECTIVE  TITLE— RESCIS- 
SION.— A  purchaser  cannot  be  compelled  to  take  a  defective  title,  but  a 
defect  in  tlie  title  may  be  removed  within  the  time  fixed  for  the  com- 
pletion of  the  purchase;  iNote  to  Burks  v.  Davies,  20  Am.  St.  Rep.  217. 
Equity  will  compel  the  vendee  to  take  a  defective  title  which  becomes 
lerfected  at  the  time  of  the  entry  of  a  decree  for  specitic  performance: 
Note  to  Gregory  v.  Christian,  18  Am.  St.  Rep.  510.  If  a  vendor  fails  for 
a  great  length  of  time  to  make  title  according  to  his  bond,  the  purchaser 
may  either  sue  at  law  for  the  breach  or  in  equity  for  rescission :  Hum- 
ble V.  Hinkson,  3  A.  K.  Marsh.  468;  13  Am.  Dec.  195. 

CONTEMPORANEOUS  AGREEMENTS.— Two  or  more  instruments 
executed  at  the  same  time,  between  the  same  parties,  with  reference  to 
the  same  subject  matter,  must  be  construed  together  as  forming  but  one 
contract:  Notes  to  Appeal  of  Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Reo. 
€94;  Sutton  v.  Beckwith,  13  Am.  St.  Rep.  351. 

DELIVERY  OF  INSTRUMENTS  is  a  question  of  act  and  intent: 
Wilson  V.  Wilson,  49  Am.  St.  Rep.  176,  and  note;  Weber  v.  Christen, 
121  111.  91;  2  Am.  St.  Rep.  68;  but  the  main  element  is  the  intention, 
as  there  may  be  a  delivery  without  an  actual  physical  transfer  of  posses- 
sion :  Weber  v.  Christen,  121  111.  91  ;  2  Am.  St.  Rep.  68;  note  to  Stono 
V.  French,  1  Am.  St.  I-lep.  242.  The  delivery  of  a  deed  is  complete  when 
tliere  is  an  intention  manifested  on  the  pait  of  the  grantor  that  it  shall 
become  effective  as  a  conveyance.  Wher.her  such  intent  actually  existed 
is  a  question  of  fact,  to  be  determined  by  the  circumstances  of  the  case, 
and  cannot,  in  tiie  majority  of  instances,  be  declared  as  a  matter  of  law: 
Martin  v.  Flaharty,  13  Mont.  96;  40  Am.  St.  Rep.  415.  A  mortgage 
must  not  only  be  delivered  to,  but  must  also  be  accepted  by,  the  mort- 
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saeee,  or  the  title  does  not  pa.s8 ;  and  it  would  seem  that,  to  constitute 
aelivery,  the  mortgage  must  pass  under  the  power  of  the  mortgagee  or 
some  person  for  his  use,  with  the  consent  of  ihe  mortgagor:  Woodbury 
V.  Fisher,  20  Ind.  387;  83  Am.  Dec.  325.  But  the  intention  is  the  sub- 
Btantive  thing.  If  the  facta  attending  the  execution  of  the  instrument 
show  that  the  party  executing  it  intended  it  to  become  immediately 
operative  and  binding  without  any  further  act  or  ceremony  on  his  part, 
there  is  sufficient  proot  of  an  effective  delivery,  whoever  may  afterward 
take  possession  of  the  document:  See  monographic  note  to  Jones  v. 
Jones,  16  Am.  Dec.  42,  on  necessity  of  delivery  of  deed. 

NEGOTIABLE  INSTRUMENTS— ALLOWANCE  OF  ATTORNEY'S 
FEES. — If,  in  an  action  upon  a  note  stipulating  for  the  payment  of  a 
reasonable  attorney  fee  in  case  of  suit,  the  answer  denies  that  the 
amount  claimed  in  the  complaint  is  reasonable,  an  issue  is  thus  raised, 
which  must  be  tried  either  by  the  court  or  a  jury:  Bowled  v.  Doble,  11 
Or.  474. 


KjIRN  V.  HOTALINQ. 
[27  Oregon,  2  '5.] 

EQUITY— POWER  TO  RESTORE  CANCELED  MORTGAGE. 
If  a  mortgagee  takes  a  new  mortgage  in  the  place  of  an  old  one,  nok 
as  payment,  but  in  continuation  of  the  old  indebtedness,  and  cancels 
the  old  mortgage  without  knowledge  of  an  intervening  lien,  although 
such  lien  is  of  record,  equity  wiil,  in  the  alisence  of  the  intervening 
rights  of  third  parties,  and  on  the  ground  of  mistake,  restore  and  enforce 
the  lien  of  the  old  mortgage,  where  he,  relying  upon  a  false  abstract  of 
title,  was  guilty  of  no  negligence  in  not  discovering  the  lieu  ol  record. 

PAYMENT.— THE  ACCEPTANCK  OF  A  NEW  NOTE  AND 
M()RT(tAGE  in  renewal  of  an  old  indebtedness,  aiul  without  any  un- 
derstanding that  Bucli  indebtedness  shall  be  discharged,  ia  not  a  pay- 
ment or  discharge  of  the  old  indebtedness. 

MORTGAGES— PAYMENT.— Nothing  short  of  actual  payment 
of  the  debt,  or  an  express  release,  will  operite  to  dischnrge  a  mortjrage. 

THE  MAXIM  THAT  WHERE  THE  P:QU1TIES  ARE  EQUAL 
the  law  will  prevail  has  no  appli<;ation  where  the  equities  are  unequal 
by  reason  of  the  fact  the  plaijtiff  has  a  prior  and  8uj.>erior  equity.  In 
such  a  case,  the  plaintiff's  8ui)erior  equity  will  prevail. 

MISTAKE. — A  LIEN  tlischarged  by  mistake  is,  in  contempla- 
tion of  equity,  still  in  existence. 

EQUITY  — MORTGAGE  — ENFORCEMENT  OF  SUPERIOR 
EQUITY. — If  one  who  expects  to  acquire  title  to  land  places  a  lien 
thereon,  and,  after  obia:ning  his  deed,  gives  a  mortgage  on  the  land 
for  a  part  of  the  purchuHe  price,  the  hen  of  the  mortgage  is  para- 
mount, wlure  the  mort;:agve  has  not,  through  his  own  fault,  surrendered 
or  impairt-Ml  his  superior  equity,  an<l  no  disadvantage  has  accrued  to  the 
other  )><irty  t,y  reason  of  the  mortgagee  canceling  liis  mortgage  by  mis- 
take, and  taking  a  new  one  in  ignorance  of  the  other  party^  equity. 

Suit  to  have  the  cancellation  of  a  mortgage  set  aside  and  re- 
voked, and  to  Imve  the  mortgage  reinstated,  foreclosed,  and  de- 
clared a  prior  lien.  In  the  summer  of  1890,  the  plaintiff,  J.  W. 
Kern,  negotiated  for  insurance  on  his  life  to  the  amount  of  fifty 
thousand  dollar?,  with  Frank  Sperling,  who  was  then  the  agent  of 
the  New  York  Life  Insurance  Company.     At  the  same  time. 
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Kern  sold  to  Sperling  block  18  in  Waverly  tract,  in  Multnomali 
county,  the  consideration  being  the  first  payment  of  premium  on 
said  insurance,  amounting  to  two  thousand  six  hundred  and  sixty- 
five  dollars,  and  an  additional  sum  of  three  thousand  eight  hun- 
dred and  thirty-five  dollars.  On  September  13,  1890,  Kern  exe- 
cuted and  acknowledged  a  deed  to  Sperling  for  the  property,  and, 
on  September  16,  1890,  Sperling  executed  and  acknowledged  a 
mortgage  to  Kern  upon  the  same  property  to  secure  the  payment 
of  the  three  thousand  eight  hundred  and  thirty-five  dollars.  For 
this  amount,  two  notes  were  given,  one  dated  June  24,  1890,  for 
two  thousand  six  hundred  and  sixty-five  dollars,  payable  in  one 
year;  and  the  other,  bearing  the  same  date,  for  eleven  hundred 
and  seventy  dollars,  payable  in  two  years.  Both  notes  were  at  the 
.  rate  of  eight  per  cent  per  annum,  and  copies  thereof  were  em- 
bodied in  the  mortgage.  The  reason  why  the  notes  were  dated 
June,  24,  1890,  was,  that  the  first  payment  of  premium  was  made 
payable  on  that  date, -the  subsequent  premiums  being  made  pay- 
able annually  thereafter.  Before  the  negotiations  could  be  fin- 
ally closed,  it  was  necessary  to  procure  the  insurance  policy  from 
New  York,  and  the  deed,  mortgage,  and  notes  were  deposited 
with  Charles  Hirsohtel  and  Thomas  Connell  in  escrow,  to  be  held 
by  them  until  the  policy  could  be  obtained.  The  policy  having 
been  received,  the  papers  were  delivered  on  October  30,  1890,  to 
the  respective  parties  entitled  thereto,  and  the  deed  and  mortgage 
were  recorded.  On  October  28,  1890,  the  defendant,  the  A.  P. 
Hotaling  Company,  had  loaned  five  thousand  dollars  to  Sperling, 
payable  one  day  after  date,  talcing  from  him,  as  security  therefor, 
a  deed  of  general  warranty  to  the  same  property,  which  was  re- 
corded May  16,  1892.  On  Sperling's  notes  the  plaintiff  collected 
two  years'  interest,  but,  not  being  able  to  make  further  collec- 
tion, he  left  the  notes,  some  time  prior  to  May  22,  1893,  with  Lent 
and  McGrew,  real  estate  agents  and  brokers,  with  instructions  to 
collect  what  they  could,  and,  if  they  could  not  collect  the  princi- 
pal, to  get  the  interest  and  taxes,  and  to  renew  the  notes,  giving 
an  extension  of  one  year,  with  interest  payable  quarterly,  at  the 
rate  of  ten  per  cent  per  annum.  The  agents  collected  the  interest 
and  taxes  to  May  22,  1893,  and,  on  that  day,  Sperling  gave  a  new 
note  for  the  full  amount  of  the  principal,  aggregating  three  thous- 
and eight  hundred  and  fifty  dollars,  payable  to  T.  S.  McDaniel,  a 
member  of  their  firm,  in  one  year,  -with  interest  at  ten  per  cent 
per  annum,  payable  quarterly.  This  new  note  was  secured  by  a 
mortgage  upon  said  block  18,  given  to  McDaniel  by  Sperling  and 
wife.     On  May  22,  1893,  or  the  day  following,  the  new  note  and 
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mortgage  were  indorsed  to  Kem  by  McDaniel,  "without  re- 
course," and,  on  May  23,  1893,  Kern  had  the  mortgage  recorded. 
On  May  27,  1893,  Kem  canceled  of  record  Sperling^s  first  mort- 
gage of  September  16,  1890.  McDaniel  never  had  any  interest 
in  the  note  and  mortgage  executed  to  him  instead  of  to  Kem,  that 
being  done  as  a  mere  matter  of  convenience  in  transacting  the 
business.  Before  taking  the  new  mortgage,  Lent  and  McGrew 
had  required  Sperling  to  furnish  them  with  an  abstract  of  title 
to  the  property  subsequent  to  September  IG,  1890.  Sperling  did 
this,  showing  a  clear  title,  excepting  some  taxes,  the  abstractor 
having  overlooked  the  deed  to  the  defendant.  This  abstract  be- 
ing relied  upon,  the  new  mortgage  was  accepted  and  recorded, 
and  the  old  one  canceled,  in  ignorance  of  the  defendant's  deed. ; 
The  plaintiff  discovered  the  condition  of  the  record  early  in  June, 
1893,  and,  after  a  vain  endeavor  for  some  time  to  obtain  a  settle-  \ 
ment,  brought  this  suit  on  June  22, 1893,  to  have  the  cancellation  , 
of  the  mortgage  of  September  16,  1890,  set  aside  and  revoked, 
upon  the  groimd  that  it  was  made  through  inadvertence  and  mis- 
take; also,  to  have  that  mortgage  reinstated,  and  to  have  it  de- 
clared a  prior  and  superior  lien  to  that  of  the  defendant.  There 
was  a  decree  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Dolph,  Mallory  &  Simon,  for  the  appellant. 

Cleland  &  Cleland,  for  the  respondent. 

»io  WOLVERTON,  J.  1.  There  is  no  essential  dispute  as  to 
the  facta  in  the  case,  and  the  only  question  is  as  to  whether,  under 
this  statement,  the  plaintiff  is  entitled  to  the  relief  demanded. 
"When  a  new  mortgage  is  substituted  in  ignorance  of  an  inter- 
vening lien,  the  mortgage  released  through  mistake  may  be  re- 
stored in  equity,  and  given  its  original  priority  as  a  lien":  Jones 
on  Mortgages,  sec.  971.  This  is  the  doctrine  of  many  cases.  In 
Young  V.  Shaner,  73  Iowa,  555,  5  Am.  St.  Kep.  701,  the  defend- 
ants John  H.  Shaner  and  Sarah  B.  Shaner  were  the  owners  in 
common  of  a  parcel  of  land,  which  they  mortgaged  to  Young  to 
secure  the  payment  of  four  hundred  dollars,  money  borrowed. 
Thcreaft^-T,  Witmer  Brothers  recovered  judgment  against  John 
H.  Shaner,  who  subsequently  conveyed  his  interest  to  Sarah  B. 
The  latter  then  applied  to  Young  for  an  additional  loan  of  two 
hundrc<l  dollars,  and,  to  secure  time  on  the  old  loan  of  four  hun- 
dred dollars,  executed  her  note  for  six  hundred  dollars,  and,  to 
secure  the  same,  executed  a  now  mortgage  upon  the  premises, 
which  Young  accepted,  and  canceled  the  old  mortgage,  in  ignor- 
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ance  of  the  Witmer  ^n  Brothers*  judgment.    The  court  held 
that  the  new  mortgage,  to  the  amount  of  the  old,  was  to  be  re- 
garded as  a  mere  renewal,  and  that  Young  was  entitled  to  have 
such  amount  declared  as  a  lien  superior  to  the  Witmer  Brothers* 
judgment,  citing  Bruse  v.  Nelson,  35  Iowa,  157,  as  in  point,  and 
as  decisive  of  the  case.     The  holding  of  the  latter  case  is,  in  ef- 
fect, that  if  A,  holding  a  mortgage  on  the  preanises  of  C,  in  igno- 
rance of  a  mortgage  subsequently  executed  by  C  thereon,  release 
his  mortgage,  and  take  a  new  one,  equity  will,  as  against  C,  or 
his  assignee  with  notice,  restore  the  lien  of  the  first  mortgage.     In 
tliis  case,  an  additional  loan  of  one  hundred  and  thirty-one  dol- 
lars was  obtained,  but  the  court  declared  the  lien  to  be  superior, 
to  the  extent  of  the  original  indebtedness,  to  the  mortgage  subse- 
quently executed.     Geib  v.  Eeynolds,  35  Minn.  331,  was  a  case 
wherein  plaintiff  brought  suit,  as  administrator  of  Dietrich  Thole, 
deceased,  to  foreclose  a  certain  mortgage,  and  to  have  it  declared 
a  lien  superior  to  the  lien  of  defendants.     It  appears  that  on  May 
5,  1877,  Dieling  and  wife  executed  to  Thole  a  mortgage  on  certain 
premises,  to  secure  the  payment  of  two  thousand  dollars,  in  ac- 
cordance with  the  conditions  of  a  promissory  note,  payable  three 
years  after  date,  bearing  ten  per  cent  interest.     The  mortgage  was 
recorded  July  9,  1877.     On  May  5,  1881,  the  debt  not  having 
been  paid,  Dieling  executed  a  new  note  to  Thole  in  remewal  of  the 
old  loan,  for  the  same  amount,  payable  three  years  after  date,  with 
eight  per  cent  interest  for  two  years  and  seven  per  cent  for  the 
third,  and  executed  a  new  mortgage  to  secure  the  same.     The  old 
note  and  mortgage  were  surrendered  to  Dieling,  but  the  new  mort- 
gage was  not  recorded  by  Thole  until  December  21,  1881,  nor 
was  the  old  mortgage  ^^^  satisfied  until  that  date.     On  Septem- 
ber 8,  1881,  Dieling  borrowed  of  Eeynolds  two  thousand  dollars, 
and  also  of  Benjamin  V.  Quackenbush  eleven  hundred  dollars, 
through  one  Livingston  Quackenbush,  who  was  their  agent,  and 
executed  a  mortgage  to  each  of  said  parties  to  secure  their  re- 
spective loans,  which  were  recorded  September  20,  1881.     At 
the  time  of  obtaining  these  loans,  Dieling  exhibited  to  the  agent 
the  first  note  and  mortgage  to  Thole,  and  told  him  that  the 
mortgage,  note,  and  debt  had  been  paid,  and  the  agent,  relying 
upon  the  statement,  made  the  loans.     Presumptively,  Thole  had 
no  notice  of  the  execution  and  record  of  these  mortgages  when  he 
canceled  the  old  mortgage  of  record.     The  court  say:  "They 
[Reynolds  and  Quackenbush]  acquired  their  rights  before  the 
discharge  of  the  record  of  the  Thole  mortgage,  and  not  upon  the 
faith  of  that  disoharge.     They  are  not,  therefore,  in  position  to 
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insist  that  they  are  injured  by  annulling  that  discharge.  When 
a  prior  mortgage  has  been,  by  fraud  or  mistake,  discharged  of  rec- 
ord, a  subsequent  mortgagee,  who  became  such  anterior  to  such 
discharge,  cannot  claim  to  be  injured  by  setting  aside  the  release, 

and  restoring  the  mortgagee  to  his  rights It  is  a  familiar 

rule  that  if  a  holder  of  a  mortgage  take  a  new  mortgage  as  a  sub- 
stitute for  a  former  one,  and  cancel  and  release  the  latter  in  ig- 
norance of  the  existence  of  an  intervening  lien  upon  the  mort- 
gaged premises,  equity  will,  in  the  absence  of  some  special  dis- 
qualifying fact,  restore  the  lien  of  the  first  mortgage,  and  give 

it  its  original  priority The  fact  that  the  mortgage  was 

released  in  ignorance  of  the  existence  of  the  intervening  lien  is 
deemed  such  a  mistake  of  fact  as  to  entitle  the  party  to  relief,  and 
this  although  such  intervening  lien  was  of  record  at  the  time."  It 
was  accordingly  held  that  Thole's  mortgage  was  a  **^  superior 
lien  to  those  of  Reynolds  and  Quackenbush.  In  support  of  this 
doctrine  see,  also,  Eobinson  v.  Sampson,  23  Me.  388;  Cobb  v. 
Dyer,  69  Me.  494;  Barnes  v.  Mott,  64  N.  Y.  397;  21  Am. 
Rep.  G25;  Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205;  West's 
Appeal,  88  Pa.  St.  341;  French  v.  De  Bow,  38  lUch.  709;  Stimp- 
son  V.  Pease,  53  Iowa,  572;  Jones  on  ^lortgages,  sees.  966,  971. 

It  is  clearly  deducible  from  these  authorities  that  the  fact  that 
the  new  note,  executed  for  the  aggregate  amount  of  the  two  for- 
mer notes,  bears  interest  at  an  increased  rate,  and  the  further  fact 
that  the  note  end  mortgage  was  made  payable  to  McDaniel,  in- 
stead of  Kern,  could  have  no  significance,  where  it  is  manifest  that 
it  was  the  intention  of  the  parties  that  the  new  note  and  mort- 
gage should  operate  as  a  continuance  of  the  old  indebtedness, 
and  not  as  a  payment  or  discharge  thereof.  In  Pearce  v.  Buell, 
22  Or.  33,  a  case  in  point.  Bean,  J.,  says:  "In  such  a  case,  a  court 
of  equity  will  look  through  the  form  to  the  substance,  and  keep 
alive  the  original  security,  if  it  can  be  done  without  injury  to 
third  parties.  No  rule  is  better  settled  than  that  if  the  holder 
of  a  mortgage  take  a  new  mortgage  as  a  substitute  for  a  former 
one,  and  cancel  and  release  tlie  latter,  in  ignorance  of  the  exist- 
ence of  an  intervening  lien  upon  the  mortgaged  premises,  al- 
though such  lien  be  of  record,  equity  will,  in  the  absence  of  the 
intervening  rights  of  third  parties,  restore  the  lien  of  the  first 
mortgage,  and  give  it  its  original  priority."  It  is  also  settled 
that  the  acceptance  of  a  note  is  not  payment  of  an  account,  nor  is 
the  acceptance  of  one  note  in  renewal  of  another  pnyniont  thereof, 
unless  it  is  so  expressly  agreed  between  the  parties:  Black  y. 
Sippy,  15  Or.  576.     See,  also,  Gcib  v.  Reynolds,  35  Minn.  331. 
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And  nothing  short  of  actual  pajrment  of  the  debt  or  an  express 
release  will  operate  to  discharge  the  mortgage:  Pearce  v.  Buell, 
22  Or.  33;  Jones  on- Mortgages,  ^^^  sec.  924.  That  plaintiff 
canceled  his  old  mortgage  by  mistake,  and  in  ignorance  of  the 
A.  P.  Hotaling  Company's  deed,  there  is  no  doubt.  'Not  was  he 
guilty  of  negligence  in  any  degree  in  not  discovering  it  of  record, 
as  he  required  an  abstract  of  the  record  before  he  would  consent 
to  the  renewal  and  a  postponement  of  the  time  of  payment.  The 
abstract  showing  the  record  clear.  Lent  and  McGrew,  the  agents 
of  plaintiff,  renewed  the  note  and  mortgage,  granting  an  exten- 
sion of  time  of  payment,  through  the  instrumentality  of  McDan- 
iel,  one  of  their  firm.  There  was  no  agreement  or  understanding 
that  the  new  note  and  mortgage  should  be  accepted  in  payment 
of,  or  in  discluarge  of,  the  old  notes,  nor  was  it  so  intended  or 
understood  by  the  parties,  and,  consequently,  there  was  no  pay- 
ment or  discharge  of  the  old  indebtedness. 

2.  The  deed  under -which  the  rights  of  the  defendant,  the  A.  P. 
Hotaling  Company,  accrued  was  executed  October  28,  1890,  two 
days  prior  to  the  recording  of  plaintiff's  old  mortgage.  Indeed, 
Kern's  deed  to  Sperling  had  not  been  delivered  or  recorded  at 
the  time,  and  hence  he  had  no  interest  whi-ch  he  could  then  con- 
vey or  mortgage,  and  the  company's  deed  could  only  take  effect 
upon  an  after-acquired  title.  Plaintiff  had  no  knowledge  of  the 
Hotaling  Company's  equity  when  he  delivered  the  deed  to  Sper- 
ling, and  he  accepted  the  mortgage  in  return  in  good  faith  for 
value.  This  is  not  disputed.  Sperling's  title  being  thus  encum- 
bered with  plaintiff's  mortgage,  the  A.  P.  Hotaling  Company 
therefore  acquired  its  equity  subject  to  such  encumbrance.  This 
being  the  condition  of  the  company's  lien  prior  to  the  execution 
of  the  new  mortgage  and  the  cancellation  of  the  old,  it  has  ac- 
quired no  new  rights  by  reason  of  the  fact  that  the  old  mortgage 
was,  through  mistake  and  in  ignorance  of  its  equity,  canceled  of 
record,  nor  in  reliance  upon  such  cancellation.  The  maxim 
that  ^^'^  where  the  equities  are  equal  the  law  will  prevail  can 
have  no  application,  because  the  equities  are  unequal  by  reason 
of  the  fact  that  the  plaintiff  possesses  a  prior  and  superior  equity. 
A  hen  discharged  by  mistake  is,  in  contemplation  of  equity,  still 
in  existence  (French  v.  De  Bow,  38  Mich.  709),  and  the  A.  P. 
Hotaling  Company  has  acquired  no  additional  equity  in  reliance 
upon  the  mistake  of  plaintiff.  Hence,  plaintiff's  superior  equity 
will  prevail. 

It  was  also  contended  by  appellant  that  the  equities  of  plain- 
tiff and  the  A.  P.  Hotaling  Company  were  acquired  concurrently^ 
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and  that,  such  being  the  case,  the  land  should  be  adjudged  as  a 
common  fund  for  the  indemnity  of  both  parties,  under  the  au- 
thority of  Fleischner  v.  Sumpter,  12  Or.  166.  While,  in  a  sense, 
the  equities  of  these  parties  became  effective  at  the  same  time, 
simply  because  of  the  peculiar  circumstances  under  which  the 
respective  deeds  and  the  mortgage  were  delivered,  yet  we  have 
seen  that  the  plaintiff  took  a  superior  equity,  which  has  not  been 
surrendered  or  impaired  through  his  mistake  or  inadvertence,  and, 
no  disadvantage  accruing  to  the  company  through  such  mistake, 
there  was  no  error  in  granting  the  relief  demanded  by  plaintiff, 
and  the  decree  of  the  court  below  will  therefore  be  affirmed. 
Affirmed. 

EQUITY— MISTAKE— RESTORATION  OF  CANCELED  MORT- 
GAGE.— If  a  new  mortgage  is  substituted  in  ignorance  of  an  interven- 
ing lien,  the  mortgage  released  through  inistHke  may  be  restored  in 
equity,  and  given  its  original  priority  as  a  lien  where  tlie  rights  of  inno- 
cent third  parties  will  not  bo  affected:  See  monograpliic  note  to  Young 
V.  Shaner,  37  Am.  St.  Rep.  70"),  on  the  revival  of  mortgages  when  satis- 
fied by  mistake  and  the  enforcement  of  a  new  mortgage  as  the  continua- 
tion of  the  lien  of  a  prior  one:  Heisler  v.  Aultman,  56  Minn.  454:  45 
Am.  St.  Rep.  486,  and  note.  Purchase  money  is  the  first  lien  on  land: 
Note  to  Demeter  v.  Wilcox,  37  Am.  St.  Rep.  427. 

PAYMENT— ACCEPTANCE  OF  NEW  NOTE  AND  MORTGAGE 
FOR  OLD  ONES. — A  mortgage  is  discharged  only  by  payment  or  re- 
lease, and  not  by  a  change  in  a  renewal  of  the  note  or  debt  which  the 
mortgage  was  given  to  secure:  Bunker  v.  Barron,  79  Me.  ()2;  1  Am.  St. 
Rep.  282,  and  note.  The  taking  of  a  note,  by  a  creditor,  for  an  antece- 
dent debt,  does  not  extinguish  the  debt,  unless  it  is  received  by  express 
agreement  as  payment:  Note  to  Robinson  v.  Leach,  48  Am.  St.  Rt*p. 
809.  A  former  debt  cannot  be  extinguished  by  the  acceptance  of  Fecur- 
ity  or  of  an  undertaking  of  equal  degree,  unless  it  is  received  in  sntisfac- 
tion,  or  is  intended  as  an  abandonment  of  the  remedy  on  the  lirst  con- 
tract: and  these  are  Questions  for  the  jury:  Yates  v.  Donaldt^on,  61 
Am.  Dec.  283.  This  rule  applies  when  a  new  note  is  received  for  an  old 
one:  Hart  v.  Boiler,  15  Serg.  &  R.  162;  16  Am.  Dec.  536.  The  taking  of 
a  new  note  in  substitution  for  one  secured  by  uiortL'age  does  not  extin- 
guish the  debt  evidenced  bv  the  latter  fo  as  to  disrharge  the  mortgage, 
unless  such  was  the  intention  of  the  parties,  sliown  by  sonietliin^  im- 
eides  what  arises  from  the  mere  act  oi  substitutioa:  Aubtiu  v.  Bailey, 
64  Vt.  :5t»7:  33  Am.  St.  Rep.  932,  and  note. 

MAXIMS— EQUAL  AND  UNKCiUAL  EQUITIES.  — As  between 
«qual  equities  the  law  prevails:  Hunter  v.  Luwrence,  11  Gratt.  ill :  62 
Am.  J)ec.  040;  Chanilwrlain  V.Thompson,  10  Conn.  24:5:  2<)  Am.  Dec. 
390.  As  l)et\vi'en  equities  unequal  in  point  of  time,  but  otherwise  equtil, 
the  first  in  order  of  time  must  prevail;  Walton  v.  Hargroves,  42  Miss. 
18;  97  Am.  Dec.  429,  and  note;  Ingram  v.  Morgan,  4  Humph.  6(5;  40 
Am.  De<'.  620.  If  one  party  has  an  equity  better  than  the  othi-r,  priority 
of  time  is  immaterial,  anti  the  PUi)crior  equity  must  prevail :  Froat  v. 
Wolf,  77  Tex.  45o;  19  Am.  St.  Rep,  761;  note  to  Walton  v.  Hargroves, 
«7  Am.  Dec.  434. 


June,  1895.]  Johnston  v.  Barrills.  7l7 

Johnston  v.  Barrills. 

[27  Oekgon,  251.] 

PAYMENT. — Acceptance  of  a  note  for  the  amount  of  a  debt  is  not 
a  payment  thereof  unless  the  parties  expressly  so  agree. 

EXECUTION.— A  LABORER'S  RIGHT  TO  PREFERENCE  iB 
not  extinguished  nor  waived  by  his  taking  a  negotiable  note  from  his 
debtor  for  the  amount  due  for  wages. 

EXECUTION.— PREFERENCES  IN  FAVOR  OF  LABORERS 
and  employes  do  not  include  persons  who  own  and  operate  thrashing 
machines. 

LABORERS  are  those  who  perform  with  their  own  hands  the  con- 
tract they  make  with  their  employers,  and  not  those  who  are  mere  con- 
tractors to  have  work  done,  and  whose  compensation  is  the  profit  realized 
on  the  trans-action. 

r 

EMPLOYES. — ^This  term  embraces  laborers  and  servants,  and 
those  occupying  inferior  positions. 

PRESUMPTIONS. — It  is  presumed  that  regular  and  ordinary 
means  are  adopted  for  a  given  end.  It  will  therefore  be  presumed  when 
a  claim  is  made  for  thrashing  grain,  that  the  work  was  done  in  the  ordi- 
nary manner,  In^  a  thrashing  machine  and  not  by  mere  manual  labor. 

EXECUTION.— PREFERENCE  IN  FAVOR  OF  WAGES  does 
not  extend  to  moneys  due  for  thrashing  grain  in  the  ordinary  manner 
by  the  aid  of  machinery. 

Proceeding  to  establish  and  enforce  a  preferred  claim  to  the 
proceeds  of  a  sale  of  attached  property.  Two  partners,  doing 
business  under  the  firm  name  of  Johnston  Brothers,  commenced 
an  action  against  the  defendant,  and  attached  a  quantity  of  his 
grain.  The  firm  of  Brown  &  Jones  intervened  to  establish  a  la- 
borer's claim  against  the  attached  property,  and,  under  the  pro- 
visions of  the  statute  referred  to  in  the  opinion,  filed  a  statement 
of  their  claim,  under  oath,  with  the  attaching  officer,  for  one  hun- 
dred and  twenty-nine  dollars  and  eighty-eight  cents,  for  thrash- 
ing grain.  The  firm  demanded  the  payment  of  one  hundred  dol- 
lars thereon,  as  preferred  creditors,  for  services  performed  for 
the  debtor  within  ninety  days  next  preceding  the  attachment. 
The  sheriff  reported  the  statement  of  claim  to  the  court,  and  the 
plaintiffs  filed  exceptions  thereto  as  follows: 

1.  Said  claim  is  not  founded  on  a  claim  for  wages;  2.  Said 
claim  is  not  the  claim  of  an  employ^  or  laborer,  but  is,  upon  its 
face,  and  in  fact,  the  claim  of  contractors;  3.  That  said  claim  is 
not  such  as  is  contemplated,  provided  for,  or  included  in  the  act 
under  which  Brown  &  Jones  seek  to  establish  their  claim  as  pre- 
ferred; 4.  That  if  said  claim  could,  in  the  first  instance,  have 
been  considered  as  a  preferred  claim,  upon  the  attached  property, 
the  claimants  hav€  waived  their  right,  so  far  as  the  plaintiffs  are 
concerned,  because  th^y  have  received  payment  of  their  original 
debt  and  claim  by  receiving  and  accepting  a  negotiable  promissory 
note  for  the  full  amount  from  the  defendant  debtor;  6.  That  the 
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taking  and  accepting  of  said  note  was,  as  to  plaintiffs,  full  pay- 
ment of  the  claim  of  Brown  &  Jones,  under  their  alleged  contract 
An  affidavit  was  filed  showing  on  behalf  of  plaintiffs,  that  the 
Johnston  Brothers  were  interested  in  the  attached  property  to  the 
extent  of  their  demand  against  Barrills,  as  alleged  in  their  com- 
plaint; and  that  the  claimants  had  exhibited  to  affiant  a  note  ac- 
cepted by  them  from  Barrills  for  the  full  amount  of  their  thrash- 
ing debt.  The  court  found  that  the  exceptions  and  affidavit 
were  sufficient  to  require  the  claimants  to  establish  their  demand 
by  judgment.  This  they  did  not  do,  so  the  claim  was  rejected, 
and  the  proceeding  dismissed.  From  this  judgment  the  claim- 
anta  appealed. 

William  Wilson,  for  the  appellants. 

Dufur  &  Menef ee,  for  the  respondents. 

*"*  MOORE,  J.  Two  questions  are  presented  by  the  record 
for  our  consideration:  1.  The  sufficiency  of  the  exceptions  to  the 
statement  filed  by  the  claimants;  and  2.  Whether  they  are  en- 
titled to  be  considered  preferred  creditors  under  the  provisions 
of  the  act.  The  statute  (Laws  1891,  sec.  1,  p.  81),  in  substance, 
provides  that  any  person  interested  in  the  property  which  is 
sought  to  be  subjected  to  the  preferred  claim  of  a  laborer  or  em- 
ploy5  may  contest  the  claim,  or  any  part  thereof,  by  filing  excep- 
tions thereto,  supported  by  affidavit,  in  the  court  having  jurisdic- 
tion of  the  property,  and  thereupon  the  claimant  shall  be  re- 
quired to  establish  his  claim  by  judgment  in  such  court  before  any 
Iiart  thereof  shall  be  paid.  It  will  be  observed  that  the  first,  sec- 
ond, and  third  exceptions  are  equivalent  to  a  demurrer  to  the 
statement,  except  the  allegation  in  the  second  that  it  *1s,  upon 
its  face  and  in  fact,  a  claim  of  contractors,"  but  this  allegation  is 
not  supported  by  affidavit;  while  the  fourth  and  fifth  exceptions 
present  facts  intended  as  a  defense  to  the  statement,  and  the  affi- 
davit refers  to  them  only. 

1.  It  is  not  alleged  in  any  of  the  exceptions  that  the  note  was 
accepted  by  the  claimants  under  an  agreement  between  them  and 
Barrills  that  it  should  discharge  the  debt  of  the  latter  for  which 
it  was  given.  "Nothing,"  says  Ivord,  C.  J.,  in  Black  v.  Sippy,  IT) 
Or.  574,  ***  "is  better  settled  than  that  accepting  a  note  is  not 
payment  of  an  account,  nor  is  accepting  one  note  in  renewal  of 
another  payment  of  the  old  note,  unless  there  is  an  agreement 
that  the  note  should  be  accepted  in  payment."  From  all  that  ap- 
pears in  these  exceptions,  the  claimants  may  have  taken  the  note 
m  a  mere  evidence  of  the  debt,  and  with  no  agreement  or  inten- 
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tian  to  accept  it  in  payment  of  their  account.  As  we  view  the 
statute,  the  exceptions  therein  provided  for  are  in  the  nature  of 
an  answer  to  a  petition  in  intervention,  and  should  put  in  issue 
the  material  allegations  of  the  claimants'  statement,  or  some  of 
them,  before  they  could  be  required  to  take  any  steps  looking  to 
the  establishment  of  their  claim  by  judgment.  If  the  taking 
of  a  negotiable  promissory  note  on  account  of  a  precedent  debt  is 
to  be  presumed  to  be  in  satisfaction  of  it,  as  held  in  some  states 
(2  Daniel  on  Negotiable  Instruments,  sec.  1260),  it  would  have 
been  unnecessary  to  allege  any  agreement  between  the  claimants 
and  Barrills  on  the  subject:  Bliss  on  Code  Pleading,  sec.  175; 
but  this  court,  in  Black  v.  Sippy,  15  Or.  574,  having  adopted  the 
language  of  Lord  Holt  in  Clark  v.Mundal,  1  Salk.  124,  that  "a  bill 
shall  never  go  in  discharge  of  precedent  debt,  except  it  be  part 
of  the  contract  that  it  should  be  so,"  the  discharge  of  the  debt  on 
account  of  the  thrashing  cannot  be  presumed  from  the  acceptance 
of  Barrills'  negotiable  promissory  note,  and,  not  having  alleged 
that  the  note  was  accepted  under  an  agreement  that  it  should  be 
in  payment  of  the  account,  it  follows  that  such  exceptions  did  not 
present  any  issue  requiring  further  proceedings  in  support  of  the 
claim. 

2.  The  act  under  consideration,  so  far  as  it  applies  to  the  case 
at  bar,  provides  that  when  the  property  of  any  person  shall  be 
seized  npon  any  process  of  any  court  of  this  state,  then  the  debts 
owing  to  laborers  or  employes  which  have  accrued  by  reason  of 
their  labor  or  employment,  ^^''  to  an  amount  not  exceeding  one 
hundred  dollars  to  each  employ^,  for  work  or  labor  performed 
within  ninety  days  next  preceding  the  seizure,  shall  be  considered 
and  treated  as  preferred,  and  such  laborers  or  employes  shall  be 
preferred  creditors,  and  shall  first  be  paid;  but,  if  there  be  not 
sufficient  to  pay  them  in  full,  the  same  shall  be  paid  to  them 
pro  rata,  after  paying  costs.  Any  laborer  or  employ^  desiring  to 
enforce  his  claim  for  wages  shall  present  a  statement  under  oath, 
showing  the  amount  due,  after  deducting  all  just  credits  and  set- 
offs, tihe  kind  of  work  for  which  said  wages  are  due,  and  when  per- 
formed, to  the  officer  or  person  charged  with  the  execution  of 
said  process,  within  ten  days  after  the  seizure  of  the  property  on 
any  execution  or  writ  of  attachment.  The  claimants,  desiring  to 
avail  themselves  of  the  foregoing  provisions,  filed  with  the  said 
sheriff  their  statement  under  oath,  from  which  it  inter  alia  ap- 
pears "that  said  firm  was  employed  by  the  said  Joseph  Barrills 
on  or  about  the  third  day  of  October,  1894,  to  work  for  said  Bar- 
rills in  thrashiHg  the  crop  of  grain  raised  by  said  Barrills  during 
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the  season  of  1894,  at  the  rate  of  five  cents  per  bushel  for  wheat 
and  four  cents  per  bushel  for  oats;  and  that  under  said  contract 
said  firm  began  to  work  on  the  third  day  of  October,  1894,  and  be- 
tween that  day  and  the  eighth  day  of  October,  1894,  said  firm  per- 
formed work,  services  and  labor  five  days,  and  thrashed  eighteen 
hundred  and  twenty  bushels  of  wheat,  amounting  to  ninety-one 
dollars,  and  nine  hundred  and  seventy-two  bushels  of  oats, 
amounting  to  thirty-eight  dollars  and  eighty-eight  cents,  and  in 
the  aggregate  amounting  to  one  hundred  and  twenty-nine  dollars 
and  eighty-eight  cents.  It  will  be  observed,  by  an  examination  of 
the  act,  that  its  provisions  **^®  axe  intended  to  secure  to  a  laborer 
or  employ^  the  benefit  of  his  wages,  when  his  employer's  property 
has  been  levied  upon  by  virtue  of  any  judicial  process.  A  proper 
definition  of  the  terms  "laborer,*' "employ 6,"  and  "wages"  becomes 
necessary  to  correctly  interpret  the  act.  Under  a  statute  of  Penn- 
sylvania, quite  similar  to  the  one  in  question,  the  supreme  court  of 
that  state  held  that  laborers  are  those  who  perform  with  their  own 
hands  the  contract  they  make  with  their  employer:  Seider's  Ap- 
peal, 46  Pa,  St.  57;  and  in  a  later  case  (Wentroth's  Appeal,  82  Pa- 
st. 4G9),  Mr.  Justice  Sharswood,  in  construing  a  similar  statute, 
said:  "The  act  meant  to  favor  those  who  earned  their  money  by 
the  sweat  of  their  own  brows,  not  those  who  were  mere  contract- 
ors to  have  the  work  done,  and  whose  compensation  was  tlie  profit 
they  would  realize  on  the  transaction."  In  Campfield  v.  Lang,  25 
Fed,  Rep.  128, it  was  held  that  one  who  performed  service  in  saw- 
ing up  lumber,  which  involved  capital,  machinery,  and  the  labor 
of  employ<5s,  was  not  a  "laborer,"  and  that  a  given  compensation 
per  thousand  feet  to  be  paid  for  sawing  the  lurfiber  was  not 
"wages,"  in  the  sense  in  which  the  terms  were  used  in  the  statute. 
In  People  v.  Board  of  Police,  75  N.  Y.  39,  Miller,  J.,  in  defining 
one  of  the  terms,  says:  "Employes  are  usually  considered  as  em- 
bracing laborers  and  servants,  and  those  occupying  inferior  posi- 
tions," From  the  whole  scope  and  tenor  of  the  act  in  question, 
it  is  ai)parent  that  the  terms  "laborer"  and  "employ^*  as  there 
used,  are  synonymous,  and  relate  to  a  class  of  persons  who,  by 
their  own  manual  labor,  earn  a  livelihood:  Endlich  on  Interpreta- 
tion of  Statutes,  sec.  99.  The  words  "employer"  and  "employ^" 
are  doubtless  the  outgrowth  of  the  old  terms  "master"  and  "ser- 
yant,"  and  have  been  adopted  by  reason  of,  and  in  deference  to, 
the  exalted  position  labor  has  acquired  by  the  education  of  the 
masses. 

**•  3.  The  statute  has  wisely  provided  an  easy  and  speedy 
remedy  by  means  of  which  the  laborer  or  employ^,  in  case  the 
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property  of  his  employer  has  been  levied  upon  under  Judicial  pro- 
cess, may  obtain  a  portion,  at  least,  of  the  wages  due  him  for  his 
manual  labor.  The  act,  however,  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed,  and  no  person  should  be  en- 
titled to  its  benefits  unless  he  is  a  "laborer,"  and  makes  a  prima 
facie  showing  that  his  claim  comes  within  its  provisions. 

4.  There  being  in  the  statement  no  affirmative  allegation  that 
the  grain  was  thrashed  by  machinery,  or  that  the  work  involved 
capital  and  labor,  and  the  allegation  in  the  exceptions  that  "said 
claim  is  not  the  claim  of  an  employ^  or  laborer,  but  is,  upon  its 
face  and  in  fact,  a  claim  of  contractors,"  not  having  been  sup- 
ported by  affidavit,  the  question  is  presented  whether  the  trial 
court  committed  an  error  by  invoking  the  presumption  that  the 
grain  was  thrashed  by  a  thrashing  machine,  and  dismissing  the 
claim  upon  such  presumption.  Mr.  Eice  in  his  work  on  Evi- 
dence, volume  1,  section  30,  in  commenting  upon  a  presumption 
of  fact,  says:  "It  is  presumed  that  regular  and  ordinary  means  are 
adopted  for  a  given  end.  So  where  the  means  calculated  to  at- 
tain a  certain  end  appear  to  have  been  adopted,  and  the  end  itself 
appears  to  have  been  attained,  a  particular  completion  will  be 
presumed."  In  a  state  like  this,  containing  vast  fields  of  wheat, 
barley,  oats  and  rye,  it  cannot  be  presumed  that  any  other  mode 
of  thrashing  grain  exists  than  by  machinery.  If,  in  those  states 
which  are  noted  for  the  quantity  of  grain  annually  raised,  A  en- 
gage B  to  thrash  his  crop  of  grain,  and  nothing  is  said  about  the 
means  to  be  adopted  to  accomplish  the  result,  can  there  be  a 
doubt  that  the  parties  were  contracting  with  reference  to  the  im- 
plied fact  that  the  grain  was  to  be  thrashed  by  a  thrashing  ma- 
chine? Persons  of  ordinary  intelligence  would  so  understand 
and  interpret  ''^^^  the  contract,  and  there  is  no  just  reason  why 
courts  should  assume  a  greater  degree  of  ignorance.  It  must, 
therefore,  be  presumed,  from  an  inspection  of  the  claimants' state- 
ment, showing  the  rapidity  with  which  the  work  was  done,  that 
the  grain  was  thrashed  by  means  of  a  thrashing  machine,  the 
operation  of  which  involved  an  outlay  of  capital  and  the  employ- 
ment of  labor,  and  that  the  work  was  not  done  by  their  manual 
labor  alone.  The  claimants,  not  having  been  "laborers"  or  "em- 
ployes," the  compensation  which  they  were  to  have  received  was 
not  "wages,"  within  the  meaning  of  the  act;  and  hence  their 
claim  was  not  entitled  to  preference,  and  the  court  committed  no 
error  in  dismissing  the  proceedings. 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so  or- 
dered. 

Am.  St.  Rkp.,  Vol.  L.— 46 
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PAYMENT— NOTE  FOR  ACCOUNT.— Taking  a  debtor's  note  doea 
not  extingaiah  the  debt,  unless  it  is  so  expressly  agreed :  Not«  to  Uanold 
T.  Kays,  8  Am.  Su  Rc-p.  841.  An  open  avcoant  id  not  extinguished  by  tak- 
ing a  promissory  note:  McMurray  v.  Taylor,  .SO  Mo.  263;  77  Am.  Dec 
611.  Taking  a  note  for  goods  sold  and  delivered  does  not  extinguish  the 
original  cause  of  action  :  Wyman  v.  Kae,  11  (iill  &  J.  416;  37  Am.  Dec. 
70.  A  note  is  not  evidence  of  a  settlement  of  all  demands  between  the 
parties  prior  to  its  date:  Ankeny  v.  Pierce,  Breese,  289;  12  Am.  Dec. 
174.  A  promissory  note  given  in  settlement  of  an  account  is  only  prima 
facie  evidence  of  a  di8<.-harv;e,  and  i^  open  to  explanation:  Perrin  v. 
Keene,  19  Me.  355;  36  Am.  Deo.  759. 

"LABOUKUS"  AND  "  EMPLOYES  "—WHO  ARE.— '•Laborers" 
are  those  persons  who  earn  a  livelihood  by  their  own  manual  labor :  Con- 
solidated Tank  Line  Co.  v.  Hunt,  83  Iowa,  6;  32  Am.  St.  liep.  285;  note 
to  Briscoe  V.  Montgomerv,  44  Am.  St.  Rep.  194;  Wildner  v.  Ferguson,  42 
Minn.  112;  18  Am.  St.  Rep.  495;  Wakefield  v.  Fargo,  90  N.  Y.  213;  Min- 
ing Co.  V.  CuUins,  104  U.  S.  176.  A  contractor  ia  not  a  laborer  or  em- 
S!ov6:  Henderson  v.  Nott,  86  Neb.  154;  38  Am.  St.  Rep.  720;  Vane  v. 
ewcombe.  132  U.  S.  220;  Lehigh  Coal  etc.  Co.  v.  Central  R.  R.  Co.,  29 
N.  J.  Eq.  252;  but  a  teamster  employed  by  a  contractor  is  a  laborer: 
Mann  v.  Burt,  35  Kan.  10.  A  "  laborer"  is  one  who  performs  menial  or 
manual  services,  and  usually  looks  to  the  reward  ot  a  (lay's  labor  or  ser- 
vice for  immediate  or  present  support:  Waketield  v.  Fargo.  90  N.  Y.  213. 
The  term  "employe',"  in  its  ordinary  and  usual  sense,  includes  all  whose 
services  are  renJere<i  for  another;  it  is  not  restricted  to  any  kind  of  em- 
ployment or  service,  but  includes  the  professional  man  as  well  as  the 
common  laborer:  Gurney  v.  Atlantic  etc.  Ry.  Co.,  68  N.  Y.  358.  As  to 
the  exemption  of  earnings  or  wages  from  execution  and  attachment,  see 
monographic  note  to  Brown  v.  Hebard,  91  Am.  Dec.  411-425,  showing 
who  are  "laborers"  and  what  "  wages"  include  under  exemption  stat- 
utes. 

WAGES— PREFERENCES.— A  strict  compliance  with  the  provisions 
0('  a  statute  giving  a  preference  uniler  execution  sal 's  for  the  wages  of 
laborers  is  required  to  maintain  claims  for  preferences :  Bixler  v.  Kresge, 
169  Pa.  St.  40');  47  Am.  St.  Rep.  920;  but  a  law  allowing  an  exemption 
of  wages  is  to  be  liberally  construed:  Elliot  v.  Hall,  2  Idaho,  1142;  35 
Am.  St.  Rip.  285. 

EVIDENCE— JUDICIAL  NOTICE— PRESUMPTIONS.-Courts  will 
take  judicial  notice  of  general  customs :  See  monographic  note  to  Lanfear 
V.  Mestier,  89  Am.  Dec.  664,  on  judicial  notice.  Parties  are  presumed  to 
have  dealt  with  reference  to  a  general  custom :  Bowman  v.  First  Nat. 
Bank,  9  Wash.  614 ;  43  Am.  St.  Rep.  870:  note  to  Mutual  Assur.  Soc  y. 
Bcottish  etc.  Ins.  Co.,  10  Am.  St.  Rep.  826. 


Sue  An  AN  v.  Davis. 

[27  OrkooM,  278.] 

NEGOTIABLE  INSTRUMENTS.— AN  ACCOMMODATION  IN- 
DORSEK  cannot  recover  from  the  maker  until  he  has  (laid  and  satisfied 
the  demands  of  the  indorsees. 

NEGOriABLE  l.NSTRU.MENTS— TITLE  OF  INDORSER^RE- 
LATION. — If  an  indorsement  ban  been  made  in  goo<l  faith,  and  the  in- 
dorw-  has  lH>en  com|K'lled  to  pay  a  negotiable  promissorjr  note  at  or 
Hfter  AH  maturity,  his  title  relates  back  to  the  date  of  his  mdorsement, 
nnd  lie  thuH  inyomea  the  lawful  holder  for  value  and  without  notice, 
nHlioutfh  after  his  indorsement  he  may  learn  of  the  want  or  failure  of 
iheungiuttl  considerAliou. 


Jane,  1895.]  Sheahan  v.  Davis.  723 

NEGOTIABLE  INSTRUMENTS— LIABILITY  OF  MAKER  TO 
ACCOMMODATION  I^N DORS ER.— The  maker  of  a  negotiable  promis- 
Bory  note  is  liable  to  one  who,  without  his  request,  indorses  it  for  the 
accommodation  of  another,  if  such  indorser  is  compelled  to  pay  it  upon 
default  of  the  maker,  although  the  indorser,  after  his  indorsement,  dis- 
covered that  there  was,  originally,  a  want,  or  failure,  of  consideration  for 
the  note. 

Action  by  Sheahan,  an  accommodation  indorser,  against  Davis, 
the  maker  of  two  negotiable  notes,  to  recover  the  amount  he  was 
compelled  to  pay  to  the  holders  thereof  upon  default  of  the 
maker.  On  November  7,  1892,  Davis  executed  the  two  notes, 
payable  to  the  order  of  J.  C.  McCaffrey,  one  for  one  hundred 
dollars,  and  the  other  for  three  hundred  dollars,  due  in  thirty  and 
ninety  days  respectively.  The  consideration  for  the  notes  was 
lilcCaffrey's  agreement  to  procure  for  Davis  a  conveyance  of  one 
hundred  and  sixty  aores  of  school  land  in  Lane  county,  Oregon, 
with  the  further  understanding  that,  if  the  land  should  be  un- 
satisfactory to  Davis,  he  would,  within  three  months,  repurchase 
it,  and  repay  the  purchase  price,  and  the  expense  of  the  examina- 
tion. McCaffrey  immediately  transferred  the  notes  for  value, 
the  smaller  one  to  J.  P.  Smith,  and  the  larger  one  to  the  Port- 
land National  Bank.  Each  note  had  the  following  indorsement: 
"Por  value  received,  we  hereby  waive  protest,  demand,  and  notice 
of  nonpayment.  (Signed)  J.  C.  McCaffrey,  E.  J.  Sheahan,  G. 
Kutzschan."  On  November  17, 1892,  Davis,  not  having  received 
his  conveyance,  and  having  examined  the  land,  and  being  dissat- 
isfied with  it,  notified  McCaffrey,  who  agreed  to  return  the  notes. 
He  failed  to  do  so,  however,  and  Davis,  having  made  default  in 
their  payment,  Sheahan  paid  the  amount  of  each  to  the  holder 
thereof,  and  brought  this  suit,  alleging,  inter  alia,  that  he  in- 
dorsed the  notes  for  Davis'  accommodation,  at  his  instance  and 
request,  and  without  any  consideration  therefor.  Davis  denied 
this  allegation,  and  alleged  that  the  indorsement  was  made  entire- 
ly at  McCaffrey's  request.  A  trial  was  had  upon  the  issue  thus 
formed,  and  the  jury  was  instructed  that  if  Sheahan  indorsed 
the  notes  for  McCaffrey,  at  his  request  and  for  his  accommoda- 
tion, and  not  at  the  request,  or  for  the  accommodation,  of  Davis, 
the  plaintiff  could  not  recover.  An  exception  to  this  instruction 
was  allowed.  There  was  a  verdict  and  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed. 

Ralph  R.  Duniway,  for  the  appellant. 

Arthur  C.  Emmons,  for  the  respondent. 

280  MOORE,  J.     The  question  here  presented  is,  whether  the 
maker  of  a  negotiable  promissory  note  will  become  liable  to  one 
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who,  without  his  request,  indorses  it  for  the  accommodation  of 
another,  in  ca^e  such  indorser  is  compelled  to  pay  it  upon  default 
of  the  maker.     The  rule  is  well  settled  that  one  who  voluntarily 
and  officiously  pays  the  debt  of  another,  without  any  request  or 
authority  to  do  so  from  the  debtor,  cannot  recover  from  him  the 
sum  80  paid:  2  Edwards  on  Bills  and  Notes,  sec.  728;  Byles  on 
r>ilis,  273.  The  reason  for  this  rule  doubtless  is,  that  by  the  volun- 
tary payment  of  the  debt,  uo  privity  ofcontract  is  created  between 
the  debtor  and  the  person  paying  the  debt;  but  when  a  creditor  as- 
signs the  debt,  though  without  the  request  of  the  debtor,  a  privity 
of  contract  between  the  assignee  and  the  debtor  is  established. 
The  maker  of  a  negotiable  note  promises  to  pay  at  maturity,  to 
the  person  lawfully  holding  it,  the  amount  of  money  named  there- 
in, and  an  indorser  of  such  note  who,  upon  the  default  of  the 
maker,  satisfies  the  demands  of  the  indorsee,  and  takes  up  the 
note,  becomes  the  lawful  holder,  and  may  enforce  the  terms  of  the 
contract  against  all  prior  indorscrs  who  have  been  notified  of  the 
dishonor,  as  well  as  against  the  maker,  who,  by  putting  such  a 
note  in  circulation,  invites  indorsements  thereof,  which  invitation, 
when  accepted,  creates  a  privity  of  contract  between  the  maker 
and  indorser:  Barker  v.  Parker,  10  Gray,  339.     If  the  plaintiff 
indorsed  these  notes  to  accommodate  ^IcCaffrey,  his  liability  was 
equally  as  great  as  though  *^*  he  had  at  one  time  been  the  lawful 
holder  for  value,  and  transferred  them  in  the  ordinary  course  of 
business:  2  Randolph  on  Commercial  Paper,  sec.  692.    The  plain- 
tiff having  incurred  this  liability  upon  the  faith  of  the  maker's 
promise  and  the  obligation  of  the  payee's  indorsement,  shall  the 
defendant  be  allowed  to  escape  his  liability  as  maker  because  he 
did  not  request  the  plaintiff  to  indorse  these  notes?     It  is  true 
the  plaintiff  alleged  he  was  an  accommodation  indorser  for  the 
defendant;  but,  having  taken  up  the  note  upon  the  maker's  de- 
fault, his  right  of  action  depends  upon  the  fact  of  his  indorse- 
ment, and  not  upon  the  manner  of  it:  2  Randolph  on  Commer- 
cial Paper,  sec.  743. 

If  tlie  plaintiff,  to  accommodate  McCaffrey,  indorsed  the  notes 
in  good  faith,  believing  them  to  have  been  executed  for  a  valuablo 
consideration,  and  the  indorsees  discounted  them  before  maturity, 
in  good  faith,  without  knowledge  or  notice  of  any  infinnities 
I'lcrein,  the  plaintiff  incurred  a  conditional  liability,  and,  when 
the  maker  made  default  in  their  pa^mient,  his  liability  to  the  in- 
dorsees became  fixed,  and  it  was  his  duty  to  satisfy  their  dc- 
mnnd««.  and  take  up  the  notes:  2  Randolph  on  Commercial  Paper, 
6cc.  747.     Upon  such  a  payment  of  the  notes,  the  law  subrogated 
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him  to  all  the  rights  the  indorsees  had  against  the  payee  and 
maker;  and  he,  being  a  bona  fide  holder,  became  entitled  at  once 
to  proceed  against  the  maker,  and  it  could  make  no  difference 
with  his  legal  or  equitable  rights  what  he  may  have  heatd  or  as- 
certained in  regard  to  fraud  in  the  original  consideration  after  his 
liability  had  been  incurred:  Beckwith  v.  Webber,  78  Mich.  390; 
for  wihen  an  indorsement  has  been  made  in  good  faith,  and  the 
indorser  has  been  compelled  to  pay  and  take  up  a  negotiable 
promissory  note  at  or  after  its  maturity,  his  title  relates  back 
to  the  date  of  his  indorsement,  and  he  thus  becomes  ^®^  the 
lawful  holder  for  value  and  without  notice,  although  after  his  in- 
dorsement he  may  learn  of  the  want  or  failure  of  the  original  con- 
•sideration.  The  indorsees  having  acquired  these  notes  before  ma- 
turity, for  value,  and  without  knowledge  or  notice  of  their  want 
or  failure  of  consideration,  they  had  such  a  title  as  rendered  the 
defendant  liable  to  them  for  the  amount  thereof;  and  if  the 
plaintiff  indorsed  them  in  good  faith,  believing  that  they  had  been 
executed  for  a  valuable  consideration,  then,  upon  acquiring  the 
title  from  the  indorsees,  the  defendant  became  liable  to  the  plain- 
tiff for  their  payment;  and  it  can  make  no  difference  whether 
the  indorsement  was  made  for  the  accommodation  of  another 
or  for  value,  since  an  accommodation  indorser  cannot  recover 
from  the  maker  until  he  has  paid  and  satisfied  the  demands  of 
the  indorsees.  The  defendant,  by  executing  his  negotiable  prom- 
issory notes,  impliedly  requested  the  plaintiff  to  indorse  them, 
«nd,  having  done  so,  a  privity  of  contract  between  them  was  es- 
tablished, and  it  was  error  to  instruct  the  jury  that  the  defendant 
would  not  be  liable  thereon  if  the  plaintiff,  without  his  request, 
had  indorsed  them  for  McCaffrey's  accommodation  alone,  for 
which  reason  the  judgment  is  reversed,  and  a  new  trial  ordered. 
Reversed. 

NEGOTIABLE  INSTRUMENTS— RECOVERY  BY  ACCOMMODA- 
TION INDORSER  AGAINST  MAKER.— If  a  third  person  indorses  a 
promissory  note  before  maturity,  without  notice  of  any  infirmity  therein, 
and  for  the  accommodation  of  the  payee,  who  then  negotiates  the  same, 
And  such  accommodation  indorser  pays  the  note  in  the  hands  of  an  in- 
nocent holder  at  maturity,  he  mav  recover  the  amount  so  paid  from  the 
maker:  Breckenridge  v.  Lewis,  84  Me.  349:  30  Am.  St.  Rep,  353.  The 
general  law  of  accommodation  paper,  including  the  rights  and  liabilities 
of  makers  and  indorsers,  is  the  subject  of  a  monographic  note  to  Altoona 
Second  Nat.  Bank  v.  Dunn,  31  Am.  St.  Rep.  745-757,  showing  that  an 
accommodation  indorser  who  is  obliged  to  pay  the  note  to  a  holder  for 
value  may  also  maintain  an  action  for  the  whole  amount,  as  against  a 
prior  indorser. 
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White  v.  Johnson. 

[27  Orkgon,  2S2.] 

ACTIONS— SPECIAL  APPEARANCE.— A  party  may  appear 
tp«>cially  in  an  action  for  the  purpose  of  having  the  service  of  summonB 
upon  him,  and  an  order  continuing  the  action  against  him  in  a  repre> 
eentative  capacity,  vacated,  without  giving  the  court  jurisdiction  to  ren> 
der  a  personal  judgment  against  him. 

A  JUDGMENT  BY  DEFAULT  can  be  taken  only  when  it  ap- 
pears that  the  defendant  has  been  duly  served  with  the  summons,  and 
naa  failed  to  answer  the  complaint. 

PROCESS— SERVICE  OF  SUMMONS.  —  Being  "duly  served 
with  Bummons"  implies  that  the  defendant  has  been  served  with  sum- 
mons in  the  manner  directed  by  law,  in  every  particular,  requiring  him 
to  api-ear  in  the  court  of  the  county  where  the  judgment  is  taken. 

ATTACHMENT  — JURISDICTION  AS  TO  SUBSTITUTED 
PARTIES— PERSONAL  JUDGMENT.— No  personal  judgment  can  be 
rendered  without  service  of  summons  on  the  defendant  individually. 
By  the  allow.\nce  of  a  provisional  remedy,  such  as  the  issuance  of  a  writ 
of  attachment,  a  court  acquires  jurisdiction  to  make  substitution,  and 
to  order  the  action  to  be  continued  in  the  name  of  the  personal  repre- 
sentative of  a  deceased  party,  but  the  fourt,  in  such  a  case,  is  not  in- 
vesteil  with  as  full  power  to  control  "all  the  subsequent  proceedings" 
as  where  there  has  l^een  a  service  of  summons. 

PARTIES.— THE  PROCEDURE  FOR  BRINGING  IN  NEW 
PARTIES,  after  the  court  has  made  an  order  to  that  effect,  appears  to 
be  to  amend  the  complaint  by  inperting  therein  such  allegations  as  are 
necessary  to  make  the  persons  omitted  parties  to  the  action,  to  insert 
their  names  in  the  summons,  and,  if  they  do  not  enter  an  appearance, 
to  serve  them  with  the  amended  summons  «nd  complaint,  giving  them 
the  usual  time  allowed  by  statute  touriginal  parties  in  which  to  answer. 

PARTIES  SUBSTITUTED.- TO  BRING  IN  A  PERSONAL 
REPHESKNTATIVE  OF  A  DECEASED  PARTY,  where  the  original 
defendant  in  the  action  dies  previous  to  the  service  of  a  summons  upon 
him,  or  his  appearance  of  record,  the  better  practice  is  to  take  an  order 
continuing  the  case  against  those  who  have  eucceeded  to  the  interest  of 
the  deceated  party,  ti>  file  then  a  8uiij)iemental  complaint  showing  the 
facts,  and  thereupon  issue  an  alias  summons  containing  the  title  of  the 
action  aft«'r  Hub^titution  is  made  A  service  of  such  a  summons,  with  a 
copy  of  the  complaint,  gves  jurisdiction  of  the  substituted  parly. 

PROCESS- SERVICE  OF  SUMMONS  ON  SUBSTITUTED 
PARTY— JUlKiMENT  BY  DEFAULT.— If  the  defendant  in  an  action 
dies  aftt-r  the  ibsuance  of  the  summons,  hut  before  it  is  served  on  him, 
and  an  orler  is  made  substituing  hie  executrix,  and  continuing  the 
action  in  her  name,  and  thereafter  the  summons,  entitl  -d  in  the  original 
a<:ti<>n,  and  directed  to  the  deceased,  is  served  on  the  executrix,  togettier 
with  a  Copy  of  the  ori.'inal  complaint  .ind  of  the  order  requiring  ner  to 
api>  Hr  and  ph-ad,  such  nervice  does  not,  imdcr  a  statute  providing  that 
"  the  numiiioiib  fhall  contain  the  names  of  the  parties  to  the  act. on,  and 
the  title  thereof,"  and  shall  \)e  "directed  to  the  defendant,"  give  the  court 
any  junstbction  to  reridir  a  judirment  by  default  against  her  as  execu- 
trix, or  to  render  a  judgment  binding  upon  property  attached  in  the 
action. 

ATTACHMENT,  ISSUANCE  OF,  BEFORE  SUMMONS.— 
Under  a  statute  allowing  the  plaintiff,  "  at  the  time  of  issuing  the  sum- 
mona,  or  at  any  time  alterward,"  to  have  the  property  of  the  defendant 
attached,  the  summons  nn\>*i  he  issued  at  the  time  of,  or  prior  to,  th» 
iiMuancfl  of  the  writ  of  attachment.  II  the  writ  is  tasued  before  tb* 
aummons,  it  is  void. 
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ATTACHMENT,  VOID— JURISDICTION— SUBSTITUTION  OF 
PARTIES. — Under  a  statute  giving  the  court  ju/isdiction  in  all  proceed- 
ings from  the  time  summons  is  served,  "  or  the  allowance  of  a  provisional 
remedy,"  it  has  no  jurisdiction,  under  a  void  attachment  to  make  sub- 
stitution of,  and  to  continue  the  action  against,  the  personal  represen- 
tative of  a  deceased  defendant. 

PROCESS— SUMMONS  IS  "  ISSUED,"  WHEN.— Under  a  stat- 
ute requiring  that  a  summons  shall  be  served  by  the  sheriff,  it  is  "  is- 
sued" when  it  has  been  signed  by  the  plaintiff  or  his  attorney,  and 
deposited  with  the  sheriff  for  service.  Until  then  it  has  no  vitality  for 
any  purpose. 

SHERIFFS— VERITY  OF  RETURN.— A  sheriff's  indorsement 
upon  a  summons,  showing  the  date  of  its  delivery  to  him,  must  be  taken 
as  true,  and  to  import  absolute  verity,  until  impeached  by  some  ade- 
quate proceeding.  It  will  stand  as  against  an  affidavit  of  the  plaintiff  in 
the  action  contradicting  it,  in  a  subsequent  proceeding  in  the  same  case 
to  procure  an  order  of  substitution  and  continuance  of  the  action  in  the 
name  of  the  defendant's  executrix. 

Action  by  Isliam  White  to  recover  of  A.  H.  Johnson  upon  two 
promissory  notes.  The  complaint  was  filed  on  April  16,  1894, 
and,  on  the  same  day,  a  writ  of  attachment  was  issued,  which, 
as  shown  by  the  return  of  the  sheriff,  was  received  and  served  by 
him  on  that  day  by  attaching  certain  real  estate  belonging  to  A. 
H.  Johnson.  A  summons  was  also  issued  and  placed  in  the  hands 
of  the  sheriff.  His  indorsement  showed  that  the  summons  was 
received  by  him  on  April  17,  1894.     A.  H.Johnson  died  on  the 

day  of  April,  1894,  and  the  summons  was  not  served  upon 

him.  On  May  29,  1894,  the  plaintiff  filed  a  motion  for  an  order 
allowing  the  action  to  be  continued  against  Cordelia  Johnson, 
executrix  of  A.  H.  Johnson,  deceased.  This  affidavit  sihowed  that 
the  writ  of  attachment  was  issued  and  served  on  April  16,  1894, 
and,  though  not  expressly  so  stated,  it  showed,  at  least,  by  strong 
implication,  that  the  summons  was  delivered  to  the  sheriff  for 
service  on  that  day.  On  May  31,  1894,  the  court  made  an  order 
allowing  the  motion  for  a  continuance,  directing  that  a  copy  of 
the  order  and  a  copy  of  the  complaint  be  served  up- 
on Cordelia  Johnson,  and  that  she  have  ten  days  after 
such  service  within  which  to  plead  to  the  complaint. 
On  June  2,  1894,  this  order  was  served  upon  Cor- 
delia Johnson  and  filed  on  that  day.  The  original  summons,  di- 
rected to  "A.  H.  Johnson,  defendant,"  with  proof  of  service,  waa 
also  filed  on  the  same  day.  On  June  12,  1894,  CordeHa  Johnson, 
as  executrix,  appearing  specially,  moved  to  set  aside  the  service 
of  summons  in  the  action  and  the  order  of  conrt  continuing 
the  action  against  her,  and  requiring  her  to  plead  within  ten  days 
from  the  service  of  the  order.  On  June  19,  1894,  this  motion 
was  overruled,  and,  the  executrix  refusing  to  appear  or  plead  fur- 
ther in  said  action,  a  judgment  was  entered  against  her  as  execu- 
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trix,  on  June  27,  1894,  and  the  attached  property  was  ordered 
sold  to  satisfy  the  same.     On  June  27,  1894,  the  proof  of  service 
of  the  original  summons  had  been  amended  by  leave  of  court 
60  as  to  show  that  the  original  summons,  the  complaint,  and  the 
order  of  continuance  were  served  upon  Cordelia  Johnson,  on  June 
2,  1894,  otherwise,  there  was  no  service  of  summons  upon  Cor- 
delia Johnson.     She  appealed  from  the  judgment  against  her,  al- 
leging: 1.  That  the  court  erred  in  making  and  entering  its  order 
continuing  the  action  against  her;  2.  That  the  court  erred  in 
overruling  her  motion  to  set  aside  the  service  of  the  summons 
in     Baid     action,     and    the    order    of    the    court    continu- 
ing   the    action    against    her    as    executrix,    and    directing  a 
copy  of  the  order,  together  with    a  copy  of  the  complaint,  to  be .' 
served  upon  her,  and  requiring  her  to  plead,  upon  the  ground  that  [ 
the  service  of  the  summons  was  illegal,  and  the  court  without  j 
jurisdiction  to  make  the  order;  3.  That  the  court  erred  in  enter- 1 
ing  default  against  her  as  such  executrix;  4.     That  the  court 
erred  in  giving  and  entering  judgment  against  her  as  such  execu- 
trix, and  in  favor  of  the  plaintiff. 

Richard  and  Emmet  B.  Williams,  for  the  appellant. 

Cox,  Cotton,  Teal  &  Minor,  for  the  respondent. 

*»»  WOLVERTON",  J.  1.  The  judgment  herein  was  given 
and  entered  against  the  defendant,  Cordelia  Johnson,  as  executrix 
of  the  last  will  and  testament  of  A.  H.  Johnson,  deceased,  for 
want  of  an  answer.  Her  appearance  in  the  action  was  special 
only,  and  for  the  purpose  of  having  the  service  of  the  summons 
upon  her  and  the  order  continuing  the  action  set  aside  and  va- 
cated. This  she  could  do  without  giving  the  court  jurisdiction 
to  render  a  personal  judgment  against  her:  Kinkade  v.  Myere, 
17  Or.  470. 

2.  A  judgment  by  default  can  be  taken  only  when  it  appears 
that  the  defendant  has  been  duly  served  with  the  summons,  and 
has  failed  to  answer  the  complaint:  Hill's  Code,  sec.  249.  "Be- 
ing duly  served  with  summons  implies  that  the  defendant  has 
been  served  with  summons  in  the  manner  directed  by  law,  in 
every  particular,  requiring  him  to  appear  in  the  court  of  the 
county  where  the  judgment  is  taken":  Trullenger  v.  Todd,  5  Or. 
38.  lias  the  defendant,  Cordelia  Johnson,  as  such  executrix, 
been  duly  served  with  the  summons  in  the  action  so  as  to  put  her 
in  default,  she  failing  to  appear  generally  or  to  plead  to  the  com- 
plaint? In  other  words,  was  her  substitution  and  the  continu- 
ance of  the  action  in  her  name  by  the  court,  and  the  subsequent 
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fiervice  of  the  summons  upon  her,  entitled  in  the  original  action, 
and  directed  to  ^®®  A.  H.  Johnson,  together  with  a  copy  of  the 
complaint  and  a  copy  of  the  order  of  the  court  showing  her  suh- 
fititution  for  the  defendant,  and  requiring  her  to  appear  and  an- 
swer, or  otherwise  plead  to  the  complaint,  sufficient  in  law  to  re- 
quire her  to  appear,  at  the  peril  of  suffering  a  judgment  by  de- 
fault to  be  entered  against  her?  It  is  contended  by  counsel  for 
White  that  the  court  had  jurisdiction  to  make  the  order  of  sub- 
stitution, basing  their  contention  upon  section  62  of  Hill's  Code, 
which  provides  that  "from  the  time  of  the  service  of  the  summons, 
or  the  allowance  of  a  provisional  remedy,  the  court  shall  be 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of  all 
the  subsequent  proceedings,"  and  claiming  that  the  issuance  of 
the  attachment  was  an  allowance  of  a  provisonal  remedy,  and 
warranted  the  court  in  assuming  jurisdiction  to  make  the  order. 
Granting,  for  the  purpose  of  the  examination  of  this  question, 
that  the  writ  was  duly  and  properly  issued,  such  issuance  cannot 
be  so  construed  as  to  invest  the  court  with  power  to  control  all 
the  subsequent  proceedings  in  the  action,  as  in  case  of  the  ser- 
vice of  a  summons.  The  jurisdiction  acquired  by  the  allowance 
of  a  provisional  remedy,  such  as  the  issuance  of  a  writ  of  attach- 
ment, is  limited  and  qualified,  and,  in  many  respects,  conditional: 
Kelly  v.  Countryman,  15  Hun.  97;  Waffle  v.  Goble,  53  Barb.  517; 
McCarthy  v.  McCarthy,  13  Hun,  579.  The  writ  being  process, 
the  court  may  exercise  control  over  it,  and  prevent  its  abuse  and 
perversion  for  the  purpose  of  oppression:  Morgan  v.  Avery,  7 
Barb.  659.  The  court  may  also,  upon  condition  that  the  writ 
is  served  and  property  attached  under  it,  direct  the  publication  of 
a  summons  against  a  defendant  who  is  a  nonresident,  or  absent 
from  the  state,  or  in  concealment  to  prevent  a  personal  service: 
Pennoyer  v.  Neff,  95  U.  S.  727.  And  a  final  subjection  of  the 
property  attached  to  the  payment  of  a  demand  is  always  de- 
pendent and  conditional  ^^^  upon  a  valid  judgment  subsequent- 
ly obtained,  upon  the  service  of  a  summons  upon  the  defendant, 
either  personally  or  constructively,  or  upon  his  appearance  in 
the  action. 

Under  a  statute  in  Minnesota  (Gen.  Stats.  1878,  c.  66,  sec.  69, 
now  Gen.  Stats.  1894,  sec.  5209),  providing  that,  "from  the  time 
of  the  service  of  a  summons  in  a  civil  action,  the  court  is  deemed 
to  have  acquired  jurisdiction,  and  to  have  control  of  all  the  sub- 
sequent proceedings,"  it  has  been  held  that  where  the  defendant 
dies  after  the  publication  of  the  summons  in  an  action  against 
him  had  been  commenced,  but  before  it  had  been  published  the 
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full  eix  weeks  required  by  statute,  the  court  had  no  jurisdiction 
to  make  an  order  of  substitution  continuing  the  action  against 
his  executrix:  Auerbach  v.  Maynard,  26  Minn.  421.  In  that  case 
Berry,  J.,  says:  **Then,  under  section  69  (Gen.  Stats.  1894,  sec. 
5209),  from  the  time  when  the  service  is  thus  complete,  'the  court 
is  deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings.*  If  the  party  upon  whom  the 
service  is  being  made  dies  before  it  is  complete — that  is,  before 
the  required  publications  have  been  made — the  service  cannot  be 
completed,  there  being  no  person  in  being  upon  whom  to  make 
it;  and  whatever  has  been  done,  short  of  complete  service,  is  of 
no  avail,  and  the  court  acquires  no  jurisdiction  through  it." 
Thus,  it  appears  that  the  court  is  without  power  or  authority  to 
take  any  action  looking  to  the  rendition  of  a  personal  judgment 
merely,  without  first  obtaining  jurisdiction  through  the  service 
of  a  summons  upon  the  defendant.  Aliter,  from  the  time  of  the 
service  of  summons  the  court  has  control  of  all  subsequent  pro- 
ceedings. The  statute  of  Minnesota  stops  short  of  the  provisions 
of  section  62  under  consideration,  but  the  judicial  interpreitation 
thereof  in  Auerbach  v.  Maynard,  26  Minn.  421,  ^*  serves  as  a 
guide  to  tha  interpretation  and  construction  of  section  62  of  our 
statutes  to  the  extent  that  it  is  in  harmony  with  the  Minnesota 
statute.  Our  section  62  further  provides  that  the  court  shall  be 
deemed  to  have  acquired  jurisdiction,  and  shall  have  control 
of  all  subsequent  proceedings,  from  the  time  of  the  allowance  of 
a  provisional  remedy.  The  language  employed  in  conferring  jur- 
isdiction is  the  same  in  either  case,  whether  by  the  service  of  a 
summons  or  the  allowance  of  a  provirional  remedy,  but  it  is  very 
evident  that  the  powers  acquired  thereby  are  not  the  same,  and 
hence  not  coequal  nor  coextensive.  The  purpose  of  a  provisional 
remedy,  as  understood  and  employed  by  tlie  code,  is  to  give  the 
plaintiff  temporary  security  pending  the  action,  which  must  abide 
the  determination  thereof.  An  attachment  in  this  state,  as  else- 
where, is  regarded  as  a  quasi  proceeding  in  rem,  and  is  known 
under  the  statute  as  a  provisional  remedy,  the  express  purpose  of 
which  is  to  acquire  a  lien  upon  the  property  of  the  debtor,  tem- 
porary in  its  nature,  to  await  the  final  judgment  of  the  court 
touching  the  action,  in  connection  with  which  the  proceeding 
is  brought  into  requisition.  The  court  is  empowered,  through 
the  allowance  of  a  provisional  remedy,  thereafter  to  take  what- 
ever action  may  seem  necessary  and  proper,  looking  to  the  ac- 
quirement, preservation,  and  perfection  of  the  lien.  The  pro- 
ceeding is  simply  auxiliary  to  the  main  case.     The  service  of  the 
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summons  confers  Jurisdiction  of  the  person,  and  the  allowance  of 
the  provisional  remedy  gives  jurisdiction  of  the  subject  matter 
of  the  auxiliary  proceedings,  and  each  particular  kind  of  juris- 
diction confers  upon  the  court  its  peculiar  powers,  and  none 
other.  So  it  has  been  held  that  the  court  acquires,  by  the  allow- 
ance of  a  provisional  remedy,  jurisdiction  to  make  substitution, 
and  to  order  the  action  continued  in  the  name  of  the  personal 
representatives  of  202  j^  deceased  party,  upon  the  ground  that 
such  action  of  the  court  is  necessary  and  proper  to  put  the  suit 
in  such  a  condition  that  plaintiff  can  enforce  his  provisional  lien: 
More  V.  Thayer,  10  Barb.  359.  And  this  is  probably  the  correct 
doctrine. 

3.  But  a  question  of  much  greater  complication  is  as  to 
whether  the  defendant,  Cordelia  Johnson,  has  been  properly 
served  with  a  summons  or  with  process  of  the  court,  so  as  to  give 
it  jurisdiction  to  render  judgment  against  her  by  default;  and 
herein  is  involved  the  proper  practice  of  the  court  in  maldng  sub- 
stitution, and  bringing  the  substituted  party  before  it.  The  pro- 
cedure for  bringing  in  new  parties  after  the  court  has  made  the 
order  to  that  effect  appears  to  be  to  amend  the  complaint,  by  in- 
serting therein  suoh  allegations,  ns  a  re  necessary  to  make  the  per- 
sons omitted  parties  to  the  action,  and  to  insert  their  names  in 
the  summons,  and,  if  they  do  not  enter  an  appearance,  to  serve 
them  with  the  amended  summons  and  complaint,  giving  them 
the  usual  time  allowed  by  statute  to  original  parties  in  which  to 
answer:  Fitman's  Trial  Procedure,  sec.  351;  Penfield  v.  Wheeler, 
37  Minn.  358. 

4.  Bringing  in  a  new  party  is  somewhat  analogous  to  bringing 
a  personal  representative  of  a  deceased  party  before  the  court, 
where  the  deceased  was  not  served  with  the  summons  in  the  ac- 
tion. Section  38  of  Hill's  Code  provides  that  "no  action  shall 
abate  by  the  death,  marriage,  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  the  death,  marriage,  or  other  disability 
of  a  party,  the  court  may,  at  any  time  within  one  year  thereafter, 
on  motion,  allow  the  action  to  be  continued  by  or  against  his 
personal  representative  or  successor  in  interest."  It  has  been 
held  in  New  York  and  California,  under  statutes  similar  to  this, 
that  all  that  is  necessary  ^^^  to  put  the  case  in  condition  to  pro- 
ceed is  to  obtain  an  order,  upon  proper  notice,  directing  that  the 
action  be  continued  against  those  who  have  succeeded  to  the  in- 
terest of  the  deceased  party:  Gordon  v.  Sterling,  13  How.  Pr.  405; 
Coon  T.  Knapp,  13  How.  Pr.  175;  Allen  v.  Walter,  10  Abb.  Pr. 
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379;  Emeric  v.  Alvarado,  64  Cal.  529;  Lyles  r.  Haskell,  35  S.  C. 
391;  Judson  v.  Love,  35  Cal.  469.  But  in  none  of  these  cases 
had  the  original  defendant  in  the  action  died  previous  to  a  ser- 
vice of  summons  upon  him  or  his  appearance  of  record.  The 
statute  provides  that  the  court  may,  at  any  time  within  one  year 
after  the  death  of  a  party,  on  motion,  allow  the  action  to  be  con- 
tinued against  the  personal  representative,  but  no  provision  is 
made,  in  a  case  of  this  kind,  as  to  the  manner  of  bringing  in  the 
eubstituted  party.  The  court  covdd,  therefore,  adopt  any  reason- 
able procedure  that  might  seem  proper,  but  the  service  of  a 
valid  summons  could  not  be  dispensed  with.  Probably,  the  bet- 
ter practice  would  have  been  for  the  lower  court  to  have  re- 
quired the  plaintiiEf  to  file  a  supplemental  complaint  in  the  action, 
showing  the  death  of  defendant  and  the  appointment  of  the 
executrix,  and  thereupon  to  issue  an  alias  summons  containing 
the  title  of  the  action  after  substitution  made,  and  have  the 
same  directed  to  the  said  Cordelia  Johnson.  A  service  of  such  a 
summons,  together  with  a  copy  of  the  complaint,  would  undoubt- 
edly suffice  to  require  her  appearance,  in  default  of  which  judg- 
ment might  have  been  entered  against  her.  Such  a  practice  and 
procedure  seems  reasonable,  and  well  calculated  to  effect  the  de- 
sired result  in  an  orderly  manner. 

5.  By  the  order  of  substitution  in  the  case  at  bar,  the  action 
was  continued  against  Cordelia  Johnson,  the  personal  representa- 
tive of  the  deceased  defendant,  upon  whom  the  summons  had  not 
been  served;  so  that,  assuming  that  she  had  notice  of  the  order 
of  EMbstitution,  and  *®^  that  the  same  was  regularly  entered, 
she  would  simply  step  into  the  shoes  of  A.  11.  Johnson,  who  had 
not  had  his  day  in  court,  and  it  was  just  as  essential  that  she 
should  have  her  day  in  court  as  that  A.  H.  Johnson  should  have 
had  his  in  the  first  instance.  We  take  it,  therefore,  that  before  a 
valid  judgment  can  be  entered  against  her,  whether  as  executrix, 
or  to  be  of  binding  force  and  effect  to  the  extent  only  of  the  prop- 
erty attached,  she  must  be  served  with  notice  in  the  manner  pro- 
vided by  law,  as  she  refuses  to  voluntarily  submit  to  the  jurisdic- 
tion of  the  court.  The  statute  has  prescribed  but  one  form  of 
notice  through  which  the  court  may  acquire  jurisdiction  of  the 
person,  and  that  is,  by  summons,  which,  although  not  process, 
has  the  force  and  effect  thereof,  and,  if  not  obeyed,  will  put  the 
party  in  default  Section  52  of  ITiU's  Code  provides  that  "the 
summons  shall  contain  the  name  of  the  court  in  which  the  com- 
plaint is  filed,  the  names  of  the  parties  to  the  action,  and  the  title 
thereof..     It  shall  be  subscribed  by  the  plaintiff  or  his  attorney, 
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and  directed  to  the  defendant,  and  shall  require  him  to  appear 
and  answer  the  complaint,  as  in  this  section  provided,  or  judgment 
for  want  thereof  will  be  taken  against  him."  These  requirements 
are  mandatory,  and  not  directory  merely:  Lyman  v.  Milton,  44 
Cal.  630.  Section  55  provides  that  the  service  shall  be  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  complaint. 
Now,  the  summons  served  upon  Cordelia  Johnson  in  form  filled 
the  requirements  of  the  statute,  but  Mrs.  Johnson's  name  was  not 
contained  in  the  title,  nor  was  it  directed  to  her.  So  far  as  ap- 
pears from  the  summons  itself,  it  contained  nothing  which  could 
or  would  inform  her  that  she  must  appear  in  obedience  to  its  man- 
date. So,  with  the  copy  of  the  complaint  with  which  she  was 
served,  she  is  nowhere  mentioned  as  a  party  litigant,  either  in 
her  individual  or  representative  capacity.  She  ^^^  was  informed 
by  the  order  served  with  the  summons  and  complaint  that  the 
action  had  been  ordered  continued  against  her  as  the  executrix 
of  A.  H.  Johnson,  deceased;  and  she  was  advised  thereby  that  she 
would  have  ten  days  after  service  within  which  to  plead  to  the 
complaint.  Is  all  this  sufficient  to  put  the  administratrix  in  de- 
fault after  the  lapse  of  ten  days  from  service,  and  to  invest  the 
court  with  jurisdiction  to  enter  judgment  against  her  in  her  rep- 
resentative capacity?  Can  it  be  said  that  she  was  served  with  the 
summons  in  the  action,  substantially  such  as  the  law  directs? 

If  A.  H.  Johnson  had  lived,  and  the  court  had  simply  made 
an  order  after  the  allowance  of  the  writ  that  he  have  ten  days 
after  service  of  a  copy  of  the  order  and  complaint  to  plead  thereto, 
ad  service  had  been  made  as  required  by  the  order,  it  must  be 
conceded  that  the  proceeding  would  not  have  been  equivalent 
to  the  issuance  and  service  of  a  proper  summons  upon  him.  A 
noncompliance  with  the  order  would  not  have  put  him  in  default. 
The  order  of  the  court  in  the  present  case,  including  its  service 
with  a  copy  of  the  complaint,  could  scarcely  have  a  different  or 
more  vital  effect,  and  the  fact  that  she  was  served  with  a  copy  of 
the  summons  in  which  her  name  was  nowhere  mentioned  could 
not  add  to  the  force  of  the  proceeding.  If  Johnson  had  been 
served  with  the  summons,  and  substitution  made  thereafter,  the 
case  would  be  different,  as  the  representative,  having  due  notice  of 
the  substitution,  would  take  the  case  up  at  the  point  where,  and 
in  the  condition  in  which,  the  predecessor  left  it.  Judge  Eum- 
sey,  in  his  work  entitled  Rumsey's  Practice,  vol.  1,  page  666,  says: 
"Where  the  action  is  revived,  the  issue  and  proceedings  are  taken 
up  at  the  point  where  the  death  of  the  party  as  to  whom  the 
change  is  made  left  them;  the  new  or  substituted  party  takes  the 
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place  of  the  prior  one,  and  the  case  is  revived  and  proceeds  ■•• 
in  all  respects  as  if  the  new  party  had  been  in  the  case  from 
the  beginning."  In  Eeilly  v.  Hart,  130  N.  Y.  625,  27  Am.  St 
Bep.  540,  the  court  had  under  consideration  a  foreclosure  proceed- 
ing, wherein  the  plaintiff  died  pending  the  service  of  summons 
upon  two  of  the  defendants  by  publication,  and  before  the  expira- 
tion of  six  weeks'  publication  thereof,  as  required  by  statute. 
Bradley,  J.,  speaking  for  the  court,  said:  ''But  it  is  not  seen  how 
four  weeks' publication  of  summons  bsfore  the  death,  and  the  two 
weeks  following,  could  be  treated  as  an  effectual  service  upon 
these  nonresident  defendants.  During  the  latter  period,  there 
was  no  plaintiff,  and,  in  practical  effect,  no  action,  to  support  any 
proceedings  within  that  time.  The  prior  publication  of  the  sum- 
mons was,  then,  an  unaccomplished  attempt  to  serve  it."  Plain- 
tiff's executrix  was  substituted,  and  it  was  held  that  what  had  been 
accomplished  while  there  was  a  plaintiff  remained  effectual,  and, 
when  substitution  had  been  made,  progress  in  the  action  could 
properly  be  made  from  the  point  in  the  proceedings  where  the 
suspension  had  left  them,  and  the  substitution  had  no  effect, 
other  than  to  continue  the  cause  in  the  name  of  the  successor  &b 
such.  Such  being  the  law,  and  as  no  summons  was  served  upon 
A.  H.  Johnson,  we  think  that  his  personal  representative,  Mrs. 
Cordelia  Johnson,  should  be  served  with  a  proper  summons  be- 
fore she  could  be  put  in  default;  otherwise,  the  taking  of  the 
property  in  the  action,  or  as  a  result  of  it,  would  not  be  by  due 
process  of  law. 

6.  This,  perhaps,  disposes  of  the  questions  which  are  properly 
here  upon  the  motion  to  set  aside  the  service  of  the  summons 
upon  Cordelia  Johnson,  as  the  executrix  of  A.  H.  Johnson,  de- 
ceased, and  has  the  effect  to  vacate  the  judgment,  including  the 
order  for  the  sale  of  attached  property.  All  this  is,  however, 
amenable,  providing  the  writ  of  attachment  was  properly  issued; 
and,  as  the  case  **^  would,  in  all  probability,  come  here  again  for 
an  adjudication  upon  the  regularity  and  legality  of  the  issuance  of 
the  writ,  it  is  thought  proper  to  indicate  our  opinion  at  this  time 
upon  the  question  suggested,  and  dispose  of  the  case  accordingly. 
The  question  is.  Was  the  writ  of  attachment  properly  issued?  and 
this  depends  upon  whether  a  summons  was  issued  at  the  time 
plaintiff  had  the  property  of  A.  H.  Johnson  attached.  The 
Ptatute  (Hill's  Code,  sec.  144.)  provides  that  "the  plaintiff,  at 
the  time  of  issuing  the  summons,  or  any  time  afterward,  may 
have  the  property  of  the  defendant  attached,  as  security  for  the 
.satisfaction  of  any  judgment  that  may  be  recovered."    Attach- 
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ment  proceedings  are  purely  statutory,  and  were  unknown  at  oom- 
mon  law,  and  a  strict  compliance  with  the  provisions  of  the  statute 
is  necessary  to  the  acquirement  of  a  valid  attachment.  Without 
a  valid  writ  there  can  be  no  levy  under  it;  hence,  no  attachment. 
So  it  has  been  held,  and  statutes  similar  to  the  above  have  been 
80  construed  as  to  require  the  issuance  of  a  summons  in  the  action 
at  the  time  of,  or  prior  to,  the  issuance  of  the  writ  of  attachment; 
otherwise,  the  attachment  is  without  validity  or  force:  Low  v. 
Henry,  9  Cal.  538,  553;  Mills  v.  Corbett,  8  How.  Pr.  500;  Kellar 
V.  Stanley,  86  Ky.  240. 

7.  The  issuance  of  the  writ  being  the  allowance  of  a  provision- 
al remedy,  unless  properly  and  legally  issued  the  court  acquired 
no  jurisdiction  to  make  the  order  of  substitution  requiring  the 
cause  to  be  continued  in  the  name  of  Cordelia  Johnson  as  execu- 
trix. 

8.  A  summons  may  be  said  to  have  issued  in  an  action  com- 
menced in  the  circuit  or  county  courts  of  this  state  when  it  is  made 
out  and  signed  by  the  plaintiff  or  his  attorney,  and  placed  in  the 
hands  of  the  sheriff,  with  the  intention  that  it  be  served  upon  the 
defendant.  It  is  difficult  to  see  how  anything  less  than  this  would 
constitute  an  issuance  of  a  summons.  The  statute  requires  ^®^ 
that  the  summons  shall  be  served  by  the  sheriff,  and,  without  a 
delivery  to  him  for  service,  such  instrument  is  not  yet  endowec' 
with  vitality  for  any  purpose:  Hekla  Ins,  Co.  v.  Schroeder,  9  111. 
App.  472;  Boss  v.  Luther,  4  Cowp.  158;  Mills  v.  Corbett,  8  How. 
Pr.  500. 

9.  The  sheriff  is  required  to  indorse  upon  the  summons  the 
date  of  the  delivery  to  him,  and  an  important  legislative  purpose 
of  this  is  to  establish,  fix,  and  preserve  the  date  of  its  issue;  so  that 
ether  proceedings  dependent  upon  the  fact  of  its  issuance  should 
not  be  rendered  precarious  and  uncertain,  as  would  be  the  case 
if  left  to  be  established  by  proof  aliunde  the  record.  The  in- 
dorsement being  required  by  statute,  it  becomes  an  official  duty, 
which  the  officer  must  observe  and  perform;  and,  when  performed, 
the  record  thus  made  imports  like  verity  with  his  returns  of  pro- 
cess and  the  like,  if  in  deed  it  is  not  a  part  of  the  return  required 
of  him  to  be  made.  The  record  in  the  case  at  bar  shows  a  var- 
iance as  between  the  sheriff's  indorsement,  showing  the  date  of 
the  delivery  of  the  summons  to  him,  and  the  affidavit  of  plaintiff 
as  to  the  date  of  its  issuance.  The  sheriff  shows  that  it  was  de- 
livered to  him  April  17,  1894;  and  the  affidavit  of  plaintiff,  by 
strong  implication,  shows  that  it  was  delivered  on  the  day  pre- 
vious.    Evidently,  the  affidavit  was  not  intended  to  impeach 
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the  record  of  the  sheriff,  hut  its  effect  is  to  contradict  it,  to  say  the 
least.  The  court  below  made  the  order  continuing  the  action  in 
the  name  of  the  executrix  upon  the  affidavit  alone.  The  sura- 
u  ons  showing  the  date  of  the  receipt  was  not  before  the  court,  as 
it  had  not  been  returned.  Apparently,  the  indorsement  was  not 
considered  material  either  by  the  counsel  or  the  court,  but  the 
view  we  take  of  the  case  renders  it  highly  important.  The  ques- 
tion whether  the  court  had  power  to  make  the  substitution  hingee 
upon  the  further  question  as  to  *®®  which  of  these  records  im- 
ports the  truth  as  to  the  date  of  the  issuance  of  the  summons.  As 
a  general  proposition,  as  against  parties  to  the  record  or  their 
privies,  the  sheriff's  return  imports  absolute  verity,  and  it  cannot 
be  impeached, except  by  some  direct  attack:  22  Am.  &  Eng.  Ency. 
of  Law,  193;  but  here  no  effort  is  made  to  get  clear  of,  or  set  aside, 
the  eherifl's  indorsement,  and,  treating  it  as  of  no  vitality,  the 
court  is  asked  to  disregard  it,  and  proceed  with  the  case  as  if  none 
had  been  made.  To  thus  treat  it  would  be  to  say  the  indorsement 
was  an  absolute  nullity  for  any  purpose  and  in  any  proceeding, 
whether  collateral  or  direct.  We  think  that  while  the  indorse- 
ment of  the  sheriff  showing  the  date  of  a  delivery  of  the  summons 
to  him  stands  uninipeached,  and  not  set  aside  or  otherwise  vacated 
by  any  adequate  proceeding  for  that  purpose,  it  must  be  taken  as 
true  and  to  import  absolute  verity,  as  against  an  affidavit  of  the 
plaintiff  in  the  action  contradicting  it,  in  a  subsequent  proceed- 
ing in  the  same  case  to  procure  an  order  of  substitution  and  con- 
tinuance of  the  action  in  the  name  of  the  executrix.  For  these 
reasons,  and  looking  to  the  record  in  the  case  made  at  the  instance 
of  the  plaintiff  and  by  the  sheriff,  an  officer  of  the  court,  and  in 
the  line  of  his  duties  as  prescribed  by  the  statute,  all  which  re- 
main unassailed  and  unimpeached,  we  conclude  that  the  summons 
liad  not  issued  at  the  time  of  the  issuance  of  the  writ  of  attach- 
ment, nor  was  it  issued  until  the  day  subsequent  to  the  issuance 
of  the  attachment.  Therefore,  the  allowance  of  the  provisional 
remody  was  without  autliority  of  law,  and  void,  and  it  was  error 
in  the  court  below  to  grant  the  order  allowing  the  action  to  be 
continued  against  Cordelia  Johnson,  the  executrix.  The  judg- 
ment of  the  court  below  is  reversed,  and  the  cause  remanded  for 
Euch  other  proceedings  as  may  be  deemed  advisable,  not  incon- 
nist^nt  with  this  opinion. 
Reversed. 

Bean,  C.  J.,  expressed  no  ODinion. 

ACTIONS,— A  SPECIAL  APPEARANCE  for  n  RpwUl  pnrpose  may 
be   made   without  conferring  jurisdiction  over   the    person:  Note    to 
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Union  Pac.  Rv.  Co.  v.  De  Busk,  13  Am.  St.  Rep.  233;  Green  v.  Green, 
42  Kan.  ^54;  16  Am.  St.  Rep.  510. 

JUDGMENT  BY  DEFAULT— SERVICE  OF  PROCESS— JURISDIC- 
TION.— Any  means  of  acquiring  jurisdiction  is  properly  denominated 
process:  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  588;  ;^2Am.  St.  Rep. 
624.  Notice  is  necessary  to  give  a  court  jurisdiction  of  the  person,  and 
unless  it  is  acquired  in  some  mode,  the  judgment  of  the  court  is  a  mere 
nullitv:  Ex  parte  Cheatham,  6  Ark.  531;  44  Am.  Dec.  525.  If  the  de- 
fendant neither  appears  nor  is  served  with  process,  a  judgment  against 
him  is  void:  Hobby. v.  Bunch,  83  Ga.  1 ;  20  Am.  St.  Rep.  301 ;  Williama 
V.  Preston,  3  J.  J.  Marsh.  600 ;  20  Am.  Dec.  179 ;  Ditch  v.  Edwards,  1 
Scam.  127;  26  Am.  Dec.  414;  Shaefer  v.  Gates,  2  B.  Mon.  453;  38  Am. 
Dec.  164.  Personal  service  cannot  be  liispensed  with,  except  in  cases 
distinctly  provided  for  by  statute :  Note  to  Renier  v.  Hurlbut,  29  Am. 
St.  Rep.  855.  No  one  shall  be  personally  bound  until  he  has  had  his 
day  in  court:  Furgeson  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808.  A 
judgment  by  default,  where  defendant  was  not  served,  or  did  not  ap- 
pear, is  erroneous,  the  proceedings  being  coram  non  judice :  Ditch  v, 
Edwards,  1  Scam.  127;  26  Am.  Dec.  414;  Shaefer  v.  Gates,  2  B.  Mon. 
4i3;  38  Am.  Dec.  164. 

JURISDICTION.— ATTACHMENT  OF  PROPERTY  does  not  con- 
fer jurisdiction  over  the  defendant;  and  the  attachment  is  void  if  it 
issues  before  the  summons:  Note  to  Langtry  v.  Wayne  Circuit  Judges, 

13  Am.  St.  Rep.  354. 

SHERIFF'S  RETURN  imports  absolute  verity,  is  conclusive  as  be- 
tween the  parties,  and  cannot,  as  a  general  rule,  be  impeached  except 
bv  some  direct  attack:  McDonald  v.  Leewright,  31  Mo.  29;  77  Am.  Dec. 
631;  Stinson  v.  Snow,  10  Me.  263;  25  Am.  Dec.  238;  Phillips  v.  El  well, 

14  Ohio  St.  240;  84  Am.  Dec.  373;  Stewart  v.  Duncan,  47  Minn.  285;  28 
Am.  St.  Rep.  367.  The  return  will,  if  contradicted,  be  sustained  by  the 
court,  unless  it  clearly  appears  from  the  evidence  ttiat  it  is  false :  Wilson 
V.  Shipman,  34  Neb.  573;  33  Am.  St.  Rep.  6tt0. 

New  Parties;  How  Jurisdiction  Over  may  be  Aoquired. 

Jurisdiction  and  Process,  Oenerally. — ^The  cases  showing  how  jurisdic- 
tion may  be  acquired  over  new  parties  are  not  numerous,  but  what  there 
are  seeni  to  show  that,  as  a  general  rule,  where  new  parties  defendant 
are  made,  pending  the  action,  jurisliction  over  their  persons  must  be 
obtained  in  the  same  way  that  would  have  been  necessary  if  they  had 
been  made  parties  in  the  beginning.  And  this,  of  course,  is  by  service 
of  process.  This  is  the  mandate  of  the  court,  and  the  means  whereby 
the  defendant  in  a  suit  is  compelled  to  appear  in  court,  and  whereby  the 
effect  of  the  suit  is  secured  to  the  successful  party.  It  is  a  violation  of 
one  of  the  first  principles  of  justice  to  try  or  to  decide  upon  the  rights  of 
an  individual,  either  civilly  or  criminally,  without  notice.  It  has  been 
said,  in  a  well-considered  case,  that  "  to  decide  upon  the  rights  of  parties 
who  have  received  no  notice  is  always  full  of  hazard.  Indeed,  so  far 
does  the  common  law  carry  its  dread  of  ex  parte  proceedings,  it  is  one 
of  its  maxims,  '  that  he  who  decides,  one  party  being  unheard,  does 
wrong,  though  he  may  decide  right'  "  :  Eskridge  v.  Jones,  1  Smedes  &  M. 
595.  To  obrain  jurisdiction  of  the  person,  notice  is  indispensable,  unless 
waived  by  appearance,  which  is  equivalent  to  notice,  or  by  consent,  and 
it  follows  that  a  judgment  without  notice,  either  actual  or  constructive, 
or  waiver,  is  a  nullity:  Hale  v.  Finch,  104  U.  S.  261 ;  Settlemier  v.  Sulli- 
van, 97  U,  S.  444;  Windsor  v.  McVeigh,  93  U.  S.  274,  277;  Harris  v. 
Hardeman,  14  How.  334;  Dearing  v.  Bank  of  Charleston,  5  Ga.  497;  48 
Am.  Dec.  300;  Ex  parte  Cheatham,  1  Eng.5'U;  44  Am.  Dec.  525;  Wood 
v.  Watkinson,  17  Conn.  500;  44  Am.  Dec.  562;  Swiggart  v.  Harber,  4 
Scam.  364;  39  Am.  Dec.  418;  Starbuck  v.  Murray,  5  Wend.  148;  21  Am. 
Dec.  172.  A  constructive  service  of  summons  is  often  sufficient:  Ander- 
son v.  Sutton,  2  Davall,  480;  but  some  process  must  appear  on  the  face 
▲Ji  St.Ekp.,Vou  L.-47 
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of  the  record,  or  the  Judgment  is  void.    Thus,  if  the  record  shows  neither 
personal  service,  publication,  nor  other  notice,  there  is  a  clear  want  ol 

iuribdiction:  Easterly  v.  Goodwin,  35  Ooiin.  273;  Karr  v.  Karr,  19 
J.  J.  Eq.  427;  McGahen  v.  Carr,  6  Iowa,  331;  71  Am.  Dec.  421 ;  Com- 
missioners V.  Low,  R.  M.  Charlt.  298;  Weeks  v.  Merritt,  5  Robt.  610, 
The  mere  fact  that  a  person  is  in  the  presence  of  a  court  does  not  au- 
thorize a  judgment  against  him.  He  must  be  brought  in  by  legal  means, 
or  must  have  appeared  voluntarily  by  pleading:  Jones  v.  Kenny,  Har- 
din, 103.  A  judgment  against  a  person  on  whom  no  service  of  process 
has  been  made,  or  appearance  entered,  is  void:  Coudry  v.  Cheshire,  88 
N.  C.  375.  There  is  an  obvious  distinction  between  a  total  want  of  ser- 
vice of  process  and  a  defective  service,  as  to  their  effect  in  judicial  pro- 
cee<iing8.  In  the  one  case,  a  judgment  or  decree  is  coram  non  judice 
and  void;  in  the  other,  the  defective  service  gives  the  defendant  actual 
notice  of  the  proceedintrs  against  him.  and  the  judgment  or  decree, 
althuugh  erroneous,  is  not,  void,  until  reversed  by  a  direct  proceeding 
in  an  api>ellate  tribunal,  and  its  validity  cannot  bj  colhiterally  called 
in  question:  Harrington  v.  Wofford,  46  Miss.  31.  If  service  of  process 
is  not  void,  but  merely  defective,  as  by  reason  of  an  error  in  the  copy  of 
the  summons,  the  jurisdiction  is  not  affet  ted:  Irions  v.  Keystone  Mfir. 
Co.,  61  Iowa,  406.  A  court  cannot  exercise  equity  jurisdiction,  unless 
the  case  is  before  it  on  equity  process:  Norton  v.  Preston,  15  Me.  14; 
32  Am.  Dec.  128;  Karr  v.  Karr,  19  N.  J.  Eq.  427. 

New  Parties — Necessity  of  Process — Practice. — These  principles  are  ap- 
plicable to  new  parties  defendant,  as  well  as  to  the  original  parties.  It 
IS  sometimes  necessary  to  add  new  parties  defendant,  and  courts  have 
power,  under  the  reformed  proce<lure,  created  by  the  adoption  of  codes, 
to  order  all  necessary  parties  to  be  brought  in,  and  this  they  may  do  of 
their  own  motion  whenever  it  is  necessary  for  the  full  and  complete  ad- 
ministration of  justice.  But,  while  a  court  has  power  to  order  a  plead- 
ing amended,  and  the  proper  parties  to  be  brought  in,  it  is  not  bound 
to  exercise  such  power,  and  it  may  dismiss  the  complaint  without 
jTi-i'i  lipc  f)  the  right  to  bring  another  action:  Knapp  v.  McGowan,  96 
N.  Y.  75.  In  some  jurisdictions,  new  parties  plaintiff  or  defendant  can- 
iiui  l>e  brought  in  by  way  oi  an)endment:  Ayer  v.  Gleason,  60  Me.  207; 
Winslow  V.  Merrill,  11 'Me.  127;  Chouteau  v.  Hewitt,  10  Mo.  131; 
Chaml^erlin  v.  Hite,  5  Watts.  373;  Wibon  v.  Wallace,  8  Serj.  &  R. 
53;  Noll  y.  Swineford,  6  Pa.  St.  187;  McWilliams  v.  Anderson,  68  Ga. 
772;  but  in  other  jurisdictions,  and  in  some  of  the  states  where  a  dif- 
ferent rule  formerly  prevailed,  new  parties  plaintiff  or  defendant  may 
be  brought  in  by  way  of  amendment:  Seiiz  v.  Buffum,  14  Pa.  St.  69; 
Owen  v.  We8U)n,  6:i  N.  H.  599;  56  Am.  Rep.  547;  Walthour  v.  Spang- 
ler,  31  Pa.  St.  52i;  Lewis  v.  Darling,  IG  How.  1;  Hook  v.  Brooks.  24 
Ga.  175;  Montague  v.  King,  87  Miss.  441;  Mead  v.  Bagnall,  15  Wis. 
156;  Chapin  v.  Curtenius,  15  111.  427;  Goddard  v.  Pratt,  16  Pick.  412; 
Powell  V.  M>er8.  1  Barb.  427;  Green  v.  l)el>erry,  2  Irevl.  314;  and  it  ij 
probably  the  general  practice  to  bring  in  new  parties  by  way  of  amend- 
ment. But  another  method  of  bringing  in  new  parlies  is  by  way  of  a 
croM-bill  or  cross-complaint,  or  supplemental  bill :  Hungerford  v.  Gush- 
ing, 8  Wis.  332 :  Proutv  v.  Lake  Shore  etc.  R.  R.  Co.,  85  N.  Y.  272; 
Winter  v.  McMillan,  87  Cal.  256;  22  Am.  St.  Rep.  243;  Chalmers  v. 
Trent.  11  Utah,  88,  99;  though  it  is  held  in  Shields  v.  Barrow,  17  How. 
1.30,  145,  that  new  parties  ( aiinot  lie  intro<lured  into  a  cause  by  a  cross- 
bill. In  this  case,  it  is  said  that,  "if  the  plaintiff  de-sires  to  make  new 
{parties,  he  amends  his  bill,  and  makes  them.  If  the  interest  of  the  de- 
en'lant  requires  their  presen-e,  he  takes  the  objection  of  nonjoinder, 
and  the  complainant  is  forced  to  Hmend,  or  his  bill  is  diRmissed.  If,  at 
the  hearing,  the  court  finds  that  an  in'li8|>en8able  party  is  not  on  the 
rer/>rd,  it  refuses  to  proceed.  These  remedies  cover  the  whole  subject, 
and  a  cross-bill  to  make  new  parties  is  not  only  improper  and  irregular, 
but  wholly  unnecessary."  In  Ba'lance  v.  I'nd'erhill.  3  Scam.  463,  461,  it 
is  said  that.  'V>  far  as  the  practice  and  proceedings  are  concerned, 
there  is  no  difference  between  a  cross  and  an  original  bill.    It  is,  in  fact. 
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a  separate  and  distinctive  suit,  commenced  by  filing  the  bill,  which,  it 
is  true,  must  be  confined  to  the  subject  matter  of  the  original  suit,  to 
answer  which  the  defendant  in  the  cross-bill  must  be  brought  into 
court  in  the  same  manner  as  he  would  be  in  any  other  case."  When 
a  supplemental  bill  is  filed,  bringing  new  parties  into  court,  it  is,  as  to 
them,  a  new  suit,  and  is  to  be  considered  as  being  commenced  when  the 
supplemental  bill  is  pleaded  in  oflice :  Morgan  v.  Morgan,  10  Ga.  297. 
Under  the  code  of  Missouri,  the  court  may  order  the  necessary  parties 
to  be  "brought  in,  either  by  an  amendment  of  the  petition,  or  by  a  sup- 
plemental petition  and  a  new  summons" :  Butler  v.  Lawson,  72  Mo. 
227.  If  suit  is  brought  against  a  female,  who  subsequently  marries,  her 
husband  must  be  made  a  codefendant;  and  this  should  be  done,  and  an 
averment  of  the  marriage  be  made,  by  a  supplemental  complaint,  and 
not  by  an  amendment  of  the  original  complaint :  Van  Maren  v.  John- 
eon,  15  Cal.  308. 

But  in  whatever  way  new  parties  are  brought  in,  it  is  necessary,  in 
order  to  acquire  jurisdiction  over  them,  to  serve  them  with  process,  un- 
less they  voluntarily  appear  or  waive  such  service.  There  is  no  way  of 
bringing  a  party  into  court,  and  vithin  its  jurisdiction,  against  his  will, 
but  by  the  service  of  process:  Akin  v.  Albany  etc.  R.  R.  Co.,  14  How. 
Pr.  337;  Walkenshaw  v.  Perzel,  32  How.  Pr.  310;  Bray  v.  Oreekmore, 
109  N.  C.  49;  Powers  v.  Braly,  75  Cal.  237 ;  Pico  v.  Webster,  14  Cal.  202 ; 
73  Am.  Dec.  647 ;  Morgan  v.  Morgan,  10  Ga.  297 :  Rigney  v.  Rigney,  127 
N.  Y.  408;  24  Am.  St.  Rep.  462;  State  v.  Burke,  37  La.  Ann.  231 ;  Thomp- 
eon  v.  Allen,  86  Mo.  85;  Ballance  v.  Underbill,  3  Scam.  453:  Fletcher  v. 
Holmes,  25  Ind.  458;  Lowenstein  v.  Glidewell,  5  Dill.  325;  People  v. 
Woods,  2  Sand.  652 ;  McRae  v.  Guion,  5  Jones  Eq.  129 ;  Voiglit  v.  Schenck, 
64  Hun,  548;  Plemmons  v.  Southern  Imp.  Co.,  108  N.  0.  614;  Dunphv 
V.  Riddle,  86  111.  22;  Crowl  v.  Nagle,  86  111.  437. 

Thus  if,  after  a  default,  the  plaintiff  amends  his  complaint,  not  in  mere 
matter  of  form,  he  must  serve  the  same  on  the  defendant.  A  judgment 
entered  thereon  without  such  service  is  irregular:  People  v.  Woods,  2 
Sand.  652.  If  a  bill  is  amended  so  as  to  make  a  corporation  a  pai  ty,  it  is 
proper  to  serve  the  president  of  the  corporation  with  a  copy  of  the  bill, 
although  he  is  already  before  the  court  in  his  individual  capacity :  McKae 
V.  Guion,  5  Jones  Eq.  129;  but  the  special  appearance  of  the  counsel  of 
a  corporation  does  not  bring  it  into  court  for  the  purposes  of  the  action  ; 
and  if  the  corporation  has  not  been  served  with  summons,  except  fis 
issued  against  "  A.  H.  Bronson,  President,"  etc.,  which  is  legally  a  sun- 
monsand  service  only  upon  A.  H.  Bronson,  individually,  the  corporati*  n 
is  not  in  court,  and  cannot  be  brought  into  court,  except  bv  service  <  £ 
process  upon  it :  Plemmons  v.  Southern  Imp.  Co.,  108  N.  C.  614.  Wheie 
an  amended  petition  has  been  filed,  but  has  not  been  served,  and  judg- 
ment has  been  rendered  as  prayed  for  therein,  it  must,  or  necessity,  be 
reversed:  State  v.  Burke,  37  La.  Ann.  231.  So,  if  an  original  petition 
states  a  cause  of  action  against  individuals,  as  constituting  a  copartner- 
ship, and  the  amended  petition  states  one  against  a  corporation,  the  lat- 
ter, before  the  court  can  have  jurisdiction  to  render  judgment,  must  be 
in  court  on  voluntary  appearance,  or  be  brought  in  by  service  of  pro- 
cess, and  this  is  so  although  the  firm  name  was  the  same  as  that  of  the 
corporation,  and  the  stockholders  in  the  latter  composed  said  firm: 
Thompson  v.  Allen,  86  Mo.  85.  The  service  of  an  amended  complaint, 
upon  a  person  who  is  brought  in  thereby  for  the  first  time  as  a  de- 
fendant, without  a  service  of  the  summons  upon  him,  is  void:  Poweis 
V.  Braly,  75  Cal.  237.  So,  a  personal  decree  against  a  surety  on  the 
bond  of  a  purchaser  at  a  judicial  sale  is  void,  where  it  is  rendered  upon  a 
rule  against  him  and  his  surety,  upon  the  latter's  failure  to  pay.  There 
is  a  want  of  jurisdiction  over  the  person  of  the  surety.  He  does  not  deal 
directly  with  the  court,  and  so  become  a  party  to  the  suit:  Anthony  v. 
Kasey,  83  Va.  338;  5  Am.  St.  Rep.  277.  Parties  not  sued  in  an  action  of 
trespass  cannot  be  brought  in  by  mere  notice,  where  there  is  no  pretense 
that  they  were  trespassers.  They  must  have  legal  notice,  which  is  the 
notice  required  by  statute,  or  make  voluntary  appearance  as  parties  to 
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tlie  recor!:  Pico  v.  "Webster,  14  Cal.  202;  73  Am.  Dec.  647.  There  muBt 
in'  service  of  process  on  the  defendants  in  a  cross-bill,  unless  thev  vol- 
untarily appear:  Fletcher  v.  Holmes,  25Ind.  4o8;  Lo.\en8teia  v.  Griide- 
we'l,  o  Dill.  325;  and,  where  a  supplemental  bill  is  filed,  new  parties 
must  be  served  with  process:  Shaw  v.  Bill,  95  U.  S.  10,  14.  A  resident 
of  one  state  cited  as  a  warrantor  in  a  suit  in  anotiier  state,  at  the  request 
of  tlie  defendant  in  such  suit,  but  with  no  notice  to  him,  except  thu  ap- 
pointment of  a  curator  ad  hoc.  to  represent  him  in  tlie  suit,  is  not  bound 
by  a  juditment  rendered  therein  :  Flowres  v.  Foreman,  23  How.  132.  li 
u  new  party  di  fondant  is  liroajiht  inloa  suit  to  enforce  a  mechanic's  lien 
i>y  amt'tidmont  of  the  petition,  the  fuit  as  to  hiui  is  brought  only  from 
the  time  he  is  made  a  party,  and  it  can  have  no  relation  back,  so  far  as  be 
i.i  concerned,  to  the  time  of  bringing  suit  against  the  original  defendants: 
Dunphy  v.  Kiddie,  S-i  III.  22;  Crowl  v.  Nagle,  86  III.  437.  A  new  party 
i-?  not  bound  by  depositions  taken,  or  testimony  given,  in  the  action  prior 
to  liis  being  made  a  party  :  Lange  v.  Braynard,  104  Cal.  156. 

An  order  of  court  and  service  of  notice,  making  a  person  a  party  de- 
fendant to  an  equitable  proceeding,  is  as  effective  as  an  amendment  of 
the  petition  bringing  in  such  party  and  repeating  the  allegations: 
McGregor  v.  McGregor,  21  Iowa,  441,  451.  Parties  as  to  whom  a  bill 
has  been  dismissed  by  the  complainant  after  a  decree  can  only  be 
brought  back  by  the  usual  process.  An  order,  llierefore,  rescinding  the 
discontinuance  could  not  bring  them  in  a  id  iioid  them  bound  by  the 
previous  decree  and  proceedings:  Johnson  v.  Shepard,  85  Mich.  115. 
If  additional  parties  plaintiff  are  made,  or  there  is  a  substitution  of 
parties  plaintiff,  no  summons  issue.^,  because  the  plaintiff  is  the  moving 
party  and  comes  into  court  voluntHrily :  Plemmuns  v.  Southern  Imp. 
Co.,  108  N.  C.  614.  If  the  defendants  have  appeared,  and  new  parties 
plainti£f  have  been  made  by  amendment,  no  new  process  need  is^ue. 
It  is  enough  to  serve  upon  them,  or  their  attorneys,  copies  of  the 
amended  pleadings:  Work's  Courts  and  Their  Jurisdiction,  sec.  42. 
But  this  cannot  be  done  where  there  has  been  no  appearance:  Power* 
V.  Braly,  75  Cal.  237.  So,  in  an  equitable  proceeding,  auxiliary  to  an 
action  at  law  already  pending,  and  in  which  the  parties  have  been 
served,  a  subpoena  may  be  served  on  their  attorneys:  Abraham  v. 
North  German  Fire  Ins.  Co.,  37  Fed.  Rep.  731.  So,  where  defendants, 
who  have  not  answered  an  original  bill,  arc  called  upon  b^  an  amended 
bill  simultaneously  to  answer  both,  it  is  not  necessary  to  issue  new  sub- 
pa-nas:  Fitzhugh  v.  McPherson,  9  Gill  &  J.  51. 

It  is  held  in  Walkeiishaw  v.  Perzel,  32  How.  Pr.  3!0,  that  new  parties 
cannot  be  added  to  the  action  without  an  amendtnent  of  the  summons, 
and  that  the  summona  cannot  be  amen  led  as  of  course,  but  that  the 
plaintiff  can  obUiin  leave  to  amend  the  summons  under  tiie  general 
prayer  contained  in  his  notice  ot  motion,  "  for  sucli  other  order  or  relief 
as  the  court  shall  see  tit  to  grant."  When  a  party  asks  leave  of  the 
court  to  bring  in  new  j'arties,  he  necessarily  includes  in  that  re<piest  a 
further  request  for  leave  to  make  such  ami  ndment,  and  to  take  such 
Bte|«as  shall  be  requisite  to  bring  into  co  irt  such  new  parties.  In  the 
order  allowing  new  parties  to  be  brought  in,  provision  may  Ihj  made  for 
the  amendment  of  the  summons  and  complaint,  and  the  service  of  the 
Bumtiions  u|Mjn  the  new  parties,  and  the  service  of  the  amended  com- 
plaint up«in  the  parties  already  in,  8i>ecifying  in  detad  the  projMjr  pro- 
«i-e. lings  to  pursue;  or,  it  may  simply  allow  the  new  parties  to  be 
brought  in,  and  direct  the  nt-cx'ssary  amendmrnts  to  be  made  to  the 
rummons  and  complaitn,  leaving  the  plaintiff  thereafter  to  conduct  his 

J)rooee<lingH  regularly  at  his  own  i>eril :  Walkenshaw  v.  Per/el.  32  How. 
'r.  310.  If  the  plaintiff  commences  an  action,  for  sjK'cific  [H-rfonnance, 
against  one  defendant,  who  <ip|>ears  and  answers,  and  the  plaintiff,  after 
i^sue  joined,  but  l>efore  the  trial,  which  has  been  noticed,  obtains  an 
order,  upon  application  to  the  c<jurt  afti-r  notice,  adding  three  other  {Ar- 
sons as  parties  defendants,  directing  the  plea<lings  and  proree<lini;s  to 
I'V  amendttii  by  adding  said  three  |K-r»onH  us  parties  defemlant,  an<l  giv- 
ing the  plaintiff  leave  to  amend  his  complaint  by  iu:ierting  therein  the 
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necessary  allegations  to  connect  said  parties  defendant  with  the  cause  of 
action,  and  gets  judgment  against  all  of  the  defendants  by  default  with- 
out having  served  a  copy  of  the  order,  or  a  copy  of  the  summons,  or 
complaint,  and  without  further  notice  to  the  defendants,  the  proceed- 
ings and  judgment  should  b3  set  aside,  with  costs.  The  record  of  the 
judgment,  in  such  a  case,  presents  the  anomaly  of  a  suit  commenced 
against  one  defendant,  a  complaint  against  the  same  defendant,  and 
tlien  a  final  judgment  against  three  persons  who  are  strangers  to 
the  pleadings,  their  names  appearing  for  the  first  time  in  the  judg- 
ment: Akin  v.  Albany  etc.  R.  K.  Co.,  14  How.  Pr.  337.  When  new 
p:irtie3  are  made,  both  parties  should  have  liberty,  if  they  desire 
It,  to  amend  and  modify  their  pleadings,  so  as  to  exhibit  the  case  as 
they  may  respectively  desire  to  present  it:  Dabney  v.  Preston,  25  Gratt. 
S')8,  813,  An  order  creating  a  judgment  against  a  man  who  lias  never 
been  sued  is  void.  Thus,  if,  after  a  judgment  of  mortgage  foreclosure 
and  sale,  the  name  of  a  person  as  receiver  of  a  party  defendant  to  the 
action  is  ordered  to  be  inserted  in  the  summons  and  complaint,  lis  pen- 
dens, judgment,  notice  of  sale,  and  all  papers  and  proceedings  nunc  pro 
tunc,  as  of  the  date  of  the  several  papers,  the  order  is  void  and  should 
be  reversed.  The  receiver  should  have  been  made  a  party  defendant  by 
serving  a  supplemental  summons  upon  him.  Besides  this,  the  very 
object  of  a  lis  pendens  might  be  destroyed  if  the  name  of  a  defendant 
could  be  insertL'd  nunc  pro  tunc.  If  a  new  party  is  brought  in,  a  new 
lis  pendens  should  be  filed:  Voight  v,  8chenck,  54  Hun,  548.  An  ex 
parte  order  making  a  new  party  a  defendant  and  directing  him  to  ap- 
pear and  answer,  where  the  complaint  and  summons  have  not  been 
amended,  is  erroneous,  and  will  be  reversed,  especially  wliere  the  com- 
plaint states  no  cause  of  action  or  ground  of  relief  against  him :  Penfield 
V.  Wheeler,  27  Minn.  35s.  The  original  defendants  are  entitled  to 
notice  of  a  motion  to  add  a  new  party  defendant,  but  it  is  unnecessary 
to  give  notice  of  such  motion  to  the  new  party :  Young  v.  Rollins,  90 
N.  C.  134.  If  new  parties  plaintiff  are  added,  a  failure  to  actually  insert 
their  names  in  the  papers  of  the  case  is  only  a  technical  omission  which 
is,  after  verdict,  cured  by  the  st:i  ute  of  amendments  and  jeofails :  Lock- 
wood  v.  Doane,  107  111.  235;  Aylesvyorth  v.  Brown,  31  Ind.  270.  If  a 
plaintiff  commences  his  action  against  a  corporation,  and  it  is  served 
with  summons  as  such,  when  no  such  corporation  exists,  and,  after  the 
statute  of  limitations  has  fully  run,  he  amends  his  petition  so  as  to 
bring  in  new  parties  as  partners  and  defendants,  the  new  parties  so 
brought  in  may  successfully  rely  upon  the  statute  of  limitations  as  a 
defense:  Leatherman  v.  Times  Co.,  88  Kv.  291;  21  Am.  St.  Rep.  342. 

SUBSTITUTION— REVIVOR— EKEOUTORS  AND  ADMINISTRA- 
TORS.— When  a  party  of  record  dies  pending  the  action,  his  representa- 
tive is  not  thereby  made  a  party,  nor  does  he  become  affected  by  any 
proceedings  in  the  suit,  until  he  is  brought  into  court  and  made  a  party 
in  due  form:  Judson  v.  Love,  35  Oal.  463,  469;  Ex  parte  Tinkum,  54  Oal. 
201,  203 ;  but,  in  some  jurisdictions,  it  is  the  well-settled  practice,  in  case 
of  the  death  oi'  a  party  to  an  action,  to  allow  the  substitution  of  his  legal 
representatives  to  be  made,  upon  suggestion  of  the  death,  and  on  an 
ex  parte  motion  showing  the  appointment  and  qualification  of  the  ex- 
ecutor or  administrator  of  the  estate  of  the  deceased  party:  Campbell 
V.  West,  93  Cal.  653,  656;  Judson  v.  Love,  35  Cal.  463. 

Upon  the  death  of  the  plaintiff,  his  executor  may  be  substituted  aa 
plaintiff  upon  an  ex  parte  sugtrestion  and  proof  cf  death,  and  no  notice 
thereof  to  defendants  in  default  is  necessary.  Such  substitution  does 
not  require  an  amendment  of  the  complaint,  though  all  subsequent  pro- 
ceedings should  be  in  the  name  of  the  substituted  party;  and  a  judg- 
ment in  favor  of  the  substituted  executor  is  supported  by  the  order  of 
substitution,  without  any  amendment  of  the  complaint,  or  any  service 
of  the  amendment  upon  any  of  the  defendants:  Kittle  v.  Bellegarde,  86 
Cal.  556;  Tavlor  v.  Western  Pac.  R.  R.  Co.,  45  Cal.  323;  Thorpe  v. 
gtarr,  17  111.  199. 
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Where  an  action  is  allowed  to  be  continued  against  the  representa- 
tivea  or  sucoessora  in  interest  of  a  deceased  defendant,  service  of  the 
order  of  continuance  and  substitution  on  the  new  parties,  with  a  nutico 
to  appear,  is  sufficient  to  give  the  court  jurisdiction  over  them;  but  the 
service  of  such  order  and  notice  is  indispensable  to  the  validity  of  a 
judgment,  so  far  as  it  affects  such  new  parties :  McCreery  v.  Everding, 
44Cal.  284;  Judson  v.  Love,  35  Cal.  463,  468.  When  such  order  and 
notice  are  servetl,  it  has  been  held  that  a  summons  is  unnecessary: 
Lyles  V.  Haskell,  35  S.  C  391.  All  that  is  required  for  the  cause  to  pro- 
ceed, where  one  of  several  defendants  dies  jHSuding  the  action,  is  to 
obtain,  within  the  statutory  time,  the  order  for  a  continuance:  Gordon 
V.  Sterlin-/,  13  How.  Pr.  405.  When  the  order  is  obtained  within  such 
time,  a  supplemental  complaint  and  summons  are  unnecessary:  Gordon 
v.  Sterling,  13  How.  Pr.  405.  H  obtained  after  that  time,  a  supplemen- 
tal complaint  and  summons  are  necessary :  Coon  v.  Knapp,  13  How. 
Pr.  175. 

UnU'33  the  statute  makes  some  provision  for  bringing  in  the  repre- 
8entati%'e8  of  a  deceased  defendant,  resort  must  be  had  to  a  supplemental 
summons  and  complaint:  Mackay  v.  Duryea,  22  Abb.  N.  C  284.  £>o,  if 
a  defendant  die  before  service  of  citation  upon  him,  it  is  necessary  that 
his  administrator  be  served  with  a  citation  and  copy  of  the  petition.  It 
is  error  to  render  judgment  upon  service  of  scire  facias,  only,  in  such  a 
case :  Lyendecker  v.  Martin,  38  Tex.  287.  A  personal  representative,  as 
well  as  any  other  necessary  party,  may  be  brought  before  the  court  by 
an  amended  pleading:  Greer  v.  Powell,  1  Bush,  489,  496.  If  the  record 
shows  the  death  of  a  defendant  and  the  substitution  of  his  executors  or 
administrators,  but  does  not  show  that  the  substitution  of  the  latter  was 
made  at  tiieir  instance,  or  by  their  authority,  or  after  the  proper  service 
of  a  scire  facias  or  rule  upon  tliem,  the  judgment  will  be  reversed :  Hiil 
V.  Truby,  117  Pa.  St.  320.  Where  sniuinons  is  l>eing  served  by  publica- 
tion upon  nonresident  defendants,  under  a  statute  requiring  a  publica- 
tion once  in  each  of  six  successive  weeks,  and  the  plaintifi  dies  after 
four  weeks'  publication,  but  the  pub.ication  is  thereafter  continued  to 
the  termination  of  the  six  weeks  directed  by  the  order  of  publication, 
after  which  the  action  is  continued,  pursuant  to  the  order  of  tlie  court, 
in  the  name  of  the  executrix  of  the  deceased  plaintiff,  witlu)Ut  further 

Jmblication  or  appearance  on  the  part  of  the  defendant,  there  is  no  ef- 
ectual  service  of  the  summons,  and  the  court  acquires  no  jurisdiction 
to  render  a  jud_'ment  in  the  action.  Tne  publication  should  have  been 
commenced  de  novo  after  the  substitution,  and  continued  for  the  requi- 
site six  weeks:  Reilly  v.  Hart,  130  N.  Y.  625;  27  Am.  St.  Kep.  640.  A 
judgment  rendered  m  the  lo\\er  court  after  the  death  of  the  original 
I)arty  plaintiff  or  defenditnt,  can  only  be  regarded  on  appeal  as  unau- 
lhorire<l  and  void,  when  the  transcript  fails  to  show  that  the  legal  rep- 
rt'Sent alive  of  the  dect-a-cd  party  was  made  a  parly  in  the  court  below: 
Clayton  v.  Preston,  54  Tex.  418.  By  the  rules  of  llie  supreme  court  of 
the  United  folates,  if  either  party,  in  real  or  personal  actions,  dies, 
pending  a  writ  of  ernjr,  his  reprepcntalives  may  voluntarily  become 
]*artie8,  or  may  l^e  con)peiled  to  become  parties,  in  the  manner  pre- 
•cnt)ed  by  such  rules:  Green  v.  Watkins,  o  Wheat.  260. 
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Moss  V.  Rose. 

[27  Orkqok,  695.] 

WATERS— IRRIGATING  DITCH— COTENANCY.— If  persons 
divert  water  from  a  stream,  for  the  purposes  of  irrigation,  by  means  of 
a  ditch,  under  an  agreement  that  each  shall  have  his  share  of  the  water, 
they  are  tenants  in  common  of  the  ditch  and  of  the  right  of  appropri- 
ation, and  a  continuous  use  of  the  water  by  one  of  the  parties  must  be 
presumed  to  be  in  maintenance  of  tiie  rights  of  all  the  cotenants. 

WATERS— IRRIGATING  DITCH— ABANDONMENT.— Though 
one  of  the  cotenants  of  an  irrigating  ditch  and  of  the  right  of  appropri- 
ation of  water  has  failed  for  seven  years  to  put  his  share  of  the  water 
diverted  to  some  beneficial  u^^e,  this  does  not  establish  an  intention,  on 
Ids  part,  to  abandon  his  right,  where  the  evidence  shows  that,  from  the' 
time  of  the  appropriation  and  diversion,  he  has  diligently  improved  his 
land,  and  added  materially  each  year  to  the  area  in  cultivation,  though 
he  has  irrigated  the  tract  from  other  and  more  convenient  sources. 

COTENANCY— IRRIGATING  DITCH— REPAIRS.— If  tenants 
in  common  of  an  irrigating  ditch  neglect  to  keep  it  in  repair,  one  of 
them  has  no  right  to  stop  up  the  ditch,  though  it  causes  an  overflow  oa 
his  land.  All  are  equally  bound  to  repair,  and  the  injured  cotenant  may 
protect  himself  by  completing  the  necessary  repairs  and  holding  his  co- 
tenants  liable  for  their  share  of  the  expense. 

Suit  to  enjoin  the  defendant,  Rose,  from  obstructing  the  flow 
of  water  in  'a  ditch  constructed  across  his  land.  The  defendant, 
in  N'ovember,  1881,  settled  on  an  arid  tract  of  public  land.  Prior 
to  that  time,  the  plaintifTs,  Arthur  J.  and  Alvin  S,  Moss,  had  set- 
tled on  adjoining  tracts.  The  lands  were  afterward  surveyed 
and  patents  issued  to  each  of  three  parties.  The  lands  were 
in  Malheur  county,  Oregon.  The  waters  of  Carter  creek  run,  in 
a  well-defined  channel,  through  the  western  portion  of  the  de- 
fendant's land,  in  a  northerly  direction,  and  those  of  Sucker 
ci-eek,  entering  the  defendant's  land  at  the  eastern  border,  run  in 
a  northwesterly  direction,  uniting  on  Arthur  J.  Moss'  land  near 
its  southern  boundary.  In  1883,  the  plaintiffs,  the  defendant,  and 
one  Thomas  Waite  commenced  a  ditch  at  the  avest  side  of  Carter* 
creek,  near  the  south  boundary  of  defendant's  land,  and  jointly 
constructed  it  for  a  distance  of  about  a  quarter  of  a  mile.  The 
])laintiffs  then  built  it  to  their  lands,  and  conducted  water  therein, 
which  they  used  continuously,  in  irrigating  their  lands,  except 
when  prevented  from  doing  so  by  the  defendant.  In  1892,  the 
defendant  prohibited  tJie  plaintiffs  from  entering  upon  his 
l)remises,  or  appropriating  the  water  of  Carter  creek.  The  de- 
fendant removed  the  headgate,  filled  the  ditch,  and  obstructed  the 
f  ow  of  water  to  the  plaintiffs'  premises.  Hence  this  suit.  The 
plaintiffs  alleged  that  the  ditch  was  constructed  and  owned  by 
tbe  parties  as  tenants  in  common,  but  that  the  defendant  had 
abandoned  his  interest.  They  prayed  that  the  defendant  might 
be  restrained  from  intermeddling  with  the  ditch,  or  obstructing 
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ihe  flow  of  water  in  it.  After  denpng  the  material  allegations  of 
the  complaint,  the  defendant  alleged  that  he  was  the  prior  ap- 
propriator  of  the  waters  of  Carter  creek,  at  a  point  about  one  mile 
above  his  land;  that  the  plaintiffs'  diversion  and  appropriation 
had  at  all  times  been  by  his  permission,  which  he  had  revoked; 
and  that  he  had  filled  the  ditch  because  the'  plaintiffs  failed  to 
keep  it  in  repair.  The  truth  of  the  new  matter  set  up  by  the  an- 
swer was  put  in  issue  by  a  reply,  and  a  referee  took  the  evidence, 
from  which  the  court  found  that  the  ditch  had  been  constructed 
by  the  parties  as  tenants  in  common;  that  by  reason  of  the  de- 
fendant's failure  to  appropriate  the  water  within  a  reasonable 
time,  he  had  abandoned  his  right  to  its  use;  and  that,  by  reason  of 
such  abandonment,  the  plaintiffs  had  become  entitled  to  the  ex-  [ 
elusive  use  of  the  water.  The  plaintiffs  obtained  a  decree  as  I 
prayed  for,  with  fifty  dollars  damages,  and  the  costs  and  disburse-  j 
ments  of  the  suit.     The  defendant  appealed.         '  I 

Olmstead  &  Courtney,  for  the  appellant. 

Will  R.  King,  for  the  respondent. 

*®^  MOORE,  J.  1.  A  careful  examination  of  the  evidence 
leads  us  to  the  conclusion  that  the  court  very  properly  found  that 
there  was  an  agreement,  by  the  terms  of  which  the  plaintiffs,  in 
consideration  of  their  labor  and  expense  in  constructing  the 
ditch,  should  have  the  right  to  appropriate  one-half  the  water 
conducted  therein,  for  the  purpose  of  irrigating  their  lands;  and 
hence  the  principal  question  to  be  considered  is,  whether  the  de- 
fendant, by  not  appropriating  the  water  till  1890,  had  abandoned 
all  his  interests  therein.  The  ditch  having  been  constructed 
under  an  agreement  between  the  parties  that  each  should  be  en- 
•  titled  to  appTX)priate  his  share  of  the  waters  of  Carter  creek,  ren- 
dered the  parties  tenants  in  connmon  of  the  ditcii  and  right  of 
appropriation,  and  the  defendant's  property  rights  must  *"**  be 
governed  by  the  rules  of  law  regulating  such:  Black's  Pomeroy 
on  Water  Rights,  sec.  63;  Freeman  on  Cotenancy  and  Partition, 
sec.  88.  Had  the  plaintiffs  abandoned  that  ditch,  and  made  a 
subsequent  appropriation  througih  another,  there  might  have  been 
just  reason  for  considering  the  effect  of  the  defendant's  delay  in 
applying  the  water  so  diverted  to  some  beneficial  purpose;  but 
the  continued  use  of  the  water  by  the  plaintiffs  is  presumed  to  be 
in  maintenance  of  the  rights  of  the  defendant,  for  whom  they  held 
it  as  tenants  in  common:  Gunter  v,  I^ffan,  7  Cal.  588.  And 
even  if  their  possession  was  adverse,  it  has  not  continued  a  suffi- 
cient length  of  time  to  entitle  them  to  any  righta  by  prescription. 
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2.  Examining  the  evidence  from  which  an  inference  of  the  de- 
fondant's  intention  to  abandon  the  appropriation  is  to  be  deduced, 
we  find  that  in  the  spring  of  1882  he  dug  a  short  ditch  about  one 
mile  above  his  land,  and  built  a  dam  in  Carter  creek,  by  means 
of  which  he  turned  a  portion  of  the  waters  of  that  stream  into  a 
fclough,  from  which  he  constructed  a  ditch  and  recaptured  the 
water  thus  diverted.  "With  this,  and  water  diverted  from  Sucker 
creek,  which  he  tapped  by  another  ditch,  he  was  enabled  to  irri- 
gate that  portion  of  his  land  lying  east  of  Carter  creek,  and,  after 
iiaving  reduced  the  same  to  cultivation,  he,  in  1890,  commenced 
to  improve  the  tract  on  the  west  side  of  said  creek.  It  is  mani- 
fest that  from  the  time  the  defendant  appropriated  the  water, 
until  1890,  he  had  exercised  due  and  reasonable  diligence  in  re- 
ducing his  land  lying  east  of  Carter  creek  to  cultivation.  lie  had 
in  that  time  changed  an  arid  sage  brush  plain  of  about  one  hun- 
dred acres  into  a  productive  farm,  and,  having  succeeded  in  pro- 
viding sufficient  water  for  the  irrigation  of  his  land  lying  east  of 
the  creek,  he  immediately  turned  his  attention  to  the  improvement 
of  ^^^  that  on  the  west.  Iiaving,  in  1883,  made  a  diversion  of 
the  waters  of  Carter  creek  by  the  ditch  in  question,  the  defendant 
w^as  required  to  use  due  and  reasonable  diligence  in  appropriating 
the  waters  so  diverted  to  some  beneficial  use.  But  having  made 
two  diversions — one  from  Sucker  and  the  other  from  Carter 
creek — ^it  could  not  be  expected  that  he  must  needs  abandon  the 
foraner  in  order  to  protect  his  interest  in  the  latter,  nor  that  he 
should  alternately  appropriate  the  waters  of  each  stream,  and. 
make  his  improvements  on  both  sides  of  Carter  creek,  in  order  to 
maintain  his  original  rights.  Eeasonable  diligence  only  was  re- 
quired, and.  the  evidence  shows  that  the  defendant  faithfully 
prosecuted  the  improvement  of  his  lands,  adding  each  year  to  the 
area  in  cultivation.  Upon  these  facts,  we  cannot  say  his  intention 
to  abandon  the  use  of  the  waters  in  Carter  creek  has  been  estab- 
lished by  that  degree  of  proof  required  in  such  cases:  Black's 
Pomeroy  on  Water  Rights,  sec.  97;  and,  as  a  matter  of  law,  we  con- 
clude that  the  plaintiffs,  as  tenants  in  common,  held  the  posses- 
sion for,  and  maintained  the  rights  of,  the  defendant:  Mining  Co. 
V.  Tayler,  100  U.  S.  37;  Clymer  v.  Dawkins,  3  How.  674. 

3.  The  evidence  also  shows  that  the  plaintiffs  neglected  to  re- 
pair the  ditch,  in  consequence  of  which  it  became  obstructed, 
causing  an  overflow  of  water  on  the  defendant's  land,  which 
washed  out  quite  a  gully  therein.  This,  no  doubt,  precipitated 
the  difficulty,  and  caused  the  defendant  to  take  out  the  headgate 
and  fill  the  ditch,  thereby  preventing  the  water  from  flowing  to 
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the  plaintiiTs  lands,  for  which  injury  the  court  rendered  a  judg- 
mont  against  the  defendant  for  fifty  dollars  as  damages.  In  our 
view  of  the  case,  the  defendant  was  equally  liable  with  the  plain- 
tiffs for  the  expense  of  keeping  the  ditch  in  repair,  and  the  failure 
of  the  latter  to  keep  up  repairs  ®*^  upon  it  at  their  own  expense 
did  not  authorize  the  defendant  to  fill  it,  for  which  reason  the 
judgment  for  damages  rendered  against  him  will  be  allowed  to 
remain.  The  plaintiffs  will  be  allowed  to  appropriate  one-half 
of  the  waters  diverted,  and  required  to  bear  one-half  of  the  ex- 
pense of  maintaining  the  ditch  across  the  defendant's  lands,  and, 
for  the  purpose  of  performing  their  part  of  the  work,  they  must 
have  the  right  of  entry  upon  the  said  lands  of  defendant  along  the 
banks  oi  the  ditch.  And,  in  case  of  the  default  of  either  party, 
the  other  may  complete  the  necessary  repairs,  and  thereupon  the 
pnrty  in  default  shall  be  liable  for  one-half  the  expense  thereof. 
The  decree  of  the  court  below  will  be  modified,  and  one  here  en- 
tered in  accordance  with  this  opinion. 


COTENANCY— USE  OF  PROPERTY— REPAIRS— The  entry  of 
one  cotenant  is  the  entry  of  all:  Hudson  v.  Coe,  79  Me.  8^i;  1  Am.  St. 
Kep.  288.  The  eeisin  of  one  is  ?i»e  seisin  of  ail :  Vaughan  v.  Bacon,  15 
Me.  455 ;  33  Am.  Dec.  628.  And  the  possession  of  one  cotenant  is  the  pos- 
Eefision  of  all,  and  inures  to  the  benefit  of  all:  Note  toVauchanv. Bacon, 
33  Am.  Dec.  6>9;  Page  v.  Branch,  97  N.  C.  97 ;  2  Am.  St.  Rep.  281; 
Greenhill  v.  Biggs,  85  Ky.  155;  7  Am.  St.  Rep.  579;  Oglesby  v.  HolUs- 
ter,  76  Cal.  136;  9  Am.  St.  Rep.  177.  The  possession  of  one  cotenant  la 
always  pre*>umed  to  l>e  in  accordance  with  a  common  title  until  some 
notorious  and  unequivocal  act  of  exclusion  occurs:  Hudson  v. Coe.  79 
Me.  83;  1  Am.  St.  Rep.  288;  Israel  v.  Israel,  ;^  Md.  120;  96  Am.  Dec 
671.  Each  cotenant  has  the  riglit  to  enter  upon  the  lands  of  the  coten- 
ancy :  Note  to  Harman  v.Gartman,  18  Am.  Dec,  659.  The  general  rule 
is,  tliat  a  tenant  in  common  cannot  make  his  cotenant  liable  for  repairs 
on  the  common  projHjrty,  even  though  necessary,  without  a  previous 
request  and  refusal  to  join  in  makinir  them:  Note  to  Ix)uvalle  v.  Me- 
nard, 41  Am,  Dec,  165;  but  there  are  cases  holding  that  a  cotenant  may 
recover  from  his  fellow-tenants  a  proi>orti  >n  of  the  cost  of  repairs  made 
by  iiim:  See  monograpliic  note  to  Rttbinson  v.  McDonald.  62  Am.  Dec. 
483,  on  repairs  by  cotenant.  Notwithstanding  this  variance,  if  an  actioD 
or  bill  for  an  accounting  for  rents  and  profits,  or  an  action  for  partition, 
is  brought  against  a  cotenant,  he  is  entitled  to  a  proper  allowance  for 
necessary  repairs:  Note  to  Robinson  v.  McDonald,  62  Am.  Dec.  483;  and 
mo  loijraphic  note  to  Flack  v.  Gosnell.  .'i5  Am.  St.  Kep,  422,  On  the  lien 
of  one  cotenant  on  the  moietv  of  another;  and  the  writ  de  reparation© 
was  a  pr<>Cv'8S  to  compel  repairs  to  b«  made  under  order  of  court:  Note 
to  Robinson  v.  Mcr>«iiHld,  62  Am.  Dec.  483. 

WATERS.— ABANDON.MKNT  of  a  water  right  is  a  matter  of  inten- 
tion, and,  to  constitiitt^  such  abandonment,  there  must  be  an  intent  to 
attandon :  Note  to  Wimer  v.  Simmons,  ante,  p,  68-5;  and,  according  to 
the  g<»neral  principles  of  the  law  of  abandonment,  there  must  l)e  the 
concurrence  of  the  intention  to  at  andou,  and  the  actual  relinquishment 
*>f  the  proi>erty,  so  that  it  mny  he  appropriate<l  by  the  next  comer: 
Note  to  Wyman  v.  Uurlburt,  40  Am.  Dec  464,  on  abandonment  in  gen- 
eral. 
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Graybill  v.  Penn   Township  Mutual  Fire  Insur- 
ance Association. 

[170  Pennsylvania  State,  75.] 

INSURANCE— PAROL  EVIDENCE  OF  THE  MEANING  OF 
A  WORD. — If  insurance  is  effected  on  a  building  and  its  contents,  parol 
evidence  is  admissible,  not  only  to  show  what  these  contents  were,  but 
further  that  it  was  understood  between  the  parties  that  such  contents 
should  continue  to  be  covered  by  the  insurance,  though  they  had  beeu 
removed  to  another  building,  and  the  building  in  which  they  were  when 
an  insurance  was  effected  was  not  injured  by  the  fire.  Hence,  under  a 
policy  insuring  a  smokehouse  and  its  contents,  it  is  not  error  to  admit 
evidence  that  the  insurer  was  shown  the  house,  and  was  told  that  in- 
surance on  the  meats  to  be  smoked  therein  was  desired,  and  that  such 
meats,  when  smoked,  would  be  stored,  and  that,  with  full  knowledge  of 
the  facts,  the  insurer  selected  the  word  "  contents"  as  a  proper  and  suf- 
ficiently descriptive  word  to  cover  the  smoked  meats,  whether  in  the 
smokehouse  undergoing  process  of  smoking,  or  in  the  storeroom  after 
its  completion. 

Eugene  G.  Smith  and  A.  F.  Hostetter,  for  the  appellant. 

J.  Hay  Brown  and  W.  U.  Hensel,  for  the  appellee. 

***  WILLIAMS,  J.  This  case  turns  upon  the  meaning  of  the 
word  "contents/'  as  used  in  the  policy  of  insurance  sued  on.  A 
ground  barn  and  a  butcher  shop  were  insured  as  one  building 
for  the  sum  of  four  hundred  dollars,  and  the  contents  were  insured 
for  four  hundred  dollars  more.  A  smokehouse  was  insured  for 
®*  five  dollars,  and  its  contents  for  five  hundred  dollars.  The 
barn  and  butcher  shop  were  burned  with  their  contents.  The 
emokehouse  was  not  burned,  but  its  contents,  which  had  been  re- 
moved to  a  storageroom  in  one  end  of  the  butcher  shop,  were 
wholly  consumed.     The  question  presented  on   this   appeal  is, 
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whether  the  smoked  meats  in  the  storageroom,  which  were  taken 
there  as  fast  as  they  were  cured  in  the  smokehouse,  were  contents 
of  the  smokehouse,  within  the  meaning  of  the  policy,  and  were 
to  he  paid  for  by  the  comjxiny  as  part  of  the  loss  for  which  it  waa 
liable.  Words  must  be  understood  in  the  sense  in  which  they  are 
commonly  used  in  the  business  to  which  the  contract  in  which 
they  are  found  relates.  This  contract  was  to  insure  the  build- 
ings, machinery,  and  stock  of  a  butcher.  The  president  of  the 
company  proposing  to  insure  was  on  tlie  ground.  The  buildings 
and  the  property  were  examined  by  him.  The  evidence  shows 
that  in  the  barn  and  butcher  shops  there  were  a  steam-engine  and 
boiler,  with  conveniences  for  handling  dressed  cattle,  machinery 
for  chopping  or  grinding  meat,  and  for  making  bologna  and  other 
sausages.  These,  as  the  plaintiff  alleges,  constitute  the  contents 
of  the  barn  and  butcher  shop  that  were  insured  for  four  hundred 
dollarsT  The  smokehouse  and  storageroom  were  also  pointed 
out  to  him,  and  it  was  explained  to  him,  as  the  plaintiff  testifies, 
that  the  smokehouse  could  hold  but  a  small  amount  of  meat  at 
one  time  while  the  process  of  smoking  was  going  on,  but  the 
hams,  sausage,  bacon,  or  other  meat  was  removed  from  the  smoke- 
house when  cured,  and  stored  in  the  storageroom,  and  that  what 
was  wanted  was  insurance  on  the  smoked  goods.  The  plaintiff 
says  that  the  president  stated  that  the  smoked  meat  would  be 
properly  insured  as  contents  of  the  smokehouse,  and  these  word3 
were  written  in  the  application  and  policy  with  that  understand- 
ing, viz.,  that  they  would  include  and  cover  the  smoked  meats 
taken  out  of  the  smokehouse  for  storage  in  the  room  used  for  that 
purpose.  The  learned  judge  of  the  court  below  left  this  evidence 
to  the  jury  for  their  consideration,  telling  them  if  they  were  sat- 
isfied by  it  the  word  "contents,"  used  in  connection  with  the 
smokehouse,  was  understood  and  intended  by  both  insurer  and 
insured  to  cover  the  smoked  meats  in  store,  whether  actually  in 
the  smokehouse  or  not,  the  plaintiff  would  be  entitled  to  recover 
to  the  extent  of  five  *"*  hundred  dollars  for  his  loss  on  these 
goods.  This  is  assigned  as  error,  and  the  contention  of  the  ap- 
pellant is,  that  it  permitted  an  alteration  to  be  made  in  a  writ- 
ten instrument  upon  the  uncorroborated  testimony  of  the  plain- 
tiff. But  the  word  "contents"  is  not  a  certain  and  definifo 
description  of  any  particular  class  of  goods.  Its  moaning  must 
be  ascertained  by  considering  the  context,  the  nature  and  meth- 
ods of  the  business  for  which  the  building  whose  contents  are  to 
be  insured  is  to  be  used,  and  the  understanding  and  intentions 
of  the   parties  as  expressed  at  the  time  the  insurance  was  con- 
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tracted  for.  Tims  we  learn  from  tlie  evidence  in  this  case  that 
the  contents  of  the  butcher  shop  were  not  made  up  of  slaughtered 
cattle,  but  of  a  steam-engine  and  various  pieces  of  machinery; 
while  the  contents  of  the  smokehouse  included  hams,  bacon, 
bologna  sausages,  and  other  forms  of  smoked  meat.  This  is,  in 
the  absence  of  a  detailed  description  of  the  articles  in  the  body  of 
the  policy,  the  only  way  in  which  the  character  and  value  of  the 
contents  of  a  building  can  be  shown.  But  the  defendant  alleges 
that,  as  the  building  was  not  burned,  its  contents  could  not  be. 
This  is  a  non  sequitur.  The  contents  might  be  destroyed  while 
outside  the  building,  and,  when  that  happens,  the  question  of  the 
plaintiff's  right  to  recover  must  depend  on  whether  the  purpose 
of  the  removal  was  such  as  to  detach  the  goods  permanently  from 
the  building  and  create  a  new  or  an  increased  hazard  not  contem- 
plated when  the  contract  for  insurance  was  made.  The  investi- 
gation of  this  question  is  not  an  attempt  to  reform  the  contract, 
but  to  determine  its  meaning  and  extent.  The  rule  in  equity 
governing  the  reformation  of  contracts  is  not  applicable,  there- 
fore, but  the  jury  is  at  liberty  to  determine  the  question  pre- 
sented to  them  in  this  case  by  the  preponderance  of  the  evidence. 
The  evidence  showing  the  capacity  of  the  smokehouse,  the  neces- 
eity  for  the  removal  of  the  smoked  meat  as  soon  as  it  was  prop- 
erly cured  to  some  place  near  by  for  storage,  while  a  fresh  supply 
of  meat  for  smoking  was  put  in  its  place,  the  location  of  the  stor- 
ageroom  and  quantity  of  smoked  meats  kept  in  store  ready  for  sale, 
was  relevant  to  the  inquiry  in  this  case,  and  was  properly  ad- 
mitted. So  was  the  evidence  tending  to  show  that  the  attention 
of  the  insurer  was  called  to  the  manner  in  which  the  smokehouse 
was  used  and  the  smoked  meats  stored,  that  he  was  informed  that 
*'*  the  smoked  meats  were  what  were  to  be  insured  in  connection 
with  the  smokehouse;  and  that,  with  full  knowledge  of  all  the 
facts,  he  selected  the  word  "contents"  as  a  proper  and  sufficiently 
descriptive  word  to  cover  the  smoked  meats,  whether  in  the 
smokehouse  undergoing  the  process  of  smoking,  or  in  the  store- 
room after  its  completion.  The  facts  and  circumstances  thus 
brought  to  the  attention  of  the  court  and  jury  were  helps  to  a 
correct  exposition  of  the  words  the  parties  had  employed.  They 
tended  to  corroborate  the  plaintiff's  version  of  the  contract,  and 
to  sustain  his  claim.  They  were  persuasive  in  their  character, 
and,  as  we  infer  from  their  verdict,  satisfied  the  jury  that  the 
words  "contents  of  the  smokehouse'*  were  understood  and  in- 
tended by  both  parties  to  cover  the  smoked  meats  passing  through 
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the  smokehouse  to  the  room  near  by,  in  which  they  were  stored  till 
needed  for  the  supply  of  customers. 

We  see  no  error  in  the  rulings  complained  of,  and  the  judgment 
is  alTirmed. 


PAROL  EVIDENCE  TO  EXPLAIN  WRITTEN  INSTRUMENTS.— 
Parol  evidence  is  admissible  to  explain  what  is  doubtful  in  a  ballot :  Rut- 
ledge  V.  Crawford,  91  Cal.  526;  25  Am.  St.  Rep.  212,  and  note;  or  to  ex- 
plain a  latent  ambiguity  in  a  deed:  Fro^t  v.  Erath  Cattle  Co.,  81  Tex. 
hOo;  26  Am.  St.  Rep,  831,  and  note;  or  to  explain  the  meaning  of  abbre- 
viations in  a  contract:  Berry  v.  Kowalsky,  95  Cal.  134;  29  Am.  St.  Rep. 
101,  and  especially  note.  Oral  eviJonce  may  be  admitted  for  the  pur- 
pose of  applying  the  terms  of  the  writing  to  ihe  subject  matter,  and  re- 
moving any  ambiguity  arising  from  such  application:  Stoops  v.  Smith, 
100  Mass.  63;  97  Am.  Dec.  76,  and  note;  Pursley  v.  Hayes,  22  Iowa,  11 ; 
92  Am.  Dec.  350;  Sweat  v.  Shumway,  102  Mass.  365;  3  Am.  Rep.  471. 
See,  also,  the  extended  note  to  Morton  v.  Jackson,  40  Am.  Dec.  109. 


Fink  v.  Smith. 

flTO  PENNSYLVANIA  STATX,  124.1 

CONTRACTS  MADE  UNDER  MISTAKE  OF  FACT.— Where 
certain  facte  are  assumed  by  both  parties  as  the  basis  of  a  contract,  and 
it  subsequently  appears  such  facts  did  not  exist,  the  contract  is  inopera- 
tive. 

CONSIDERATION,  WANT  OF.— A  contract  made  by  the  owner 
to  obtain  possession  of  his  goods,  when  they  are  unlawfully  withheld 
from  him,  is  without  consideration  and  void. 

COMPROMISE,  WHEN  WILL  NOT  BE  ENFORCED.- An 
agreement  by  the  owner  of  personal  property  wron>rfally  withheld  from 
him  by  another,  on  the  latter's  surrendering  possession  thereof,  that  it 
shall  be  returned  to  him,  if  his  vendor,  on  a  trial  for  stealing  it,  shall 
not  be  convicted,  cannot  be  suppoi  ted  as  a  compromise,  and  is  therefore 
void. 

H.  H.  McClune  and  George  B.  Cole,  for  the  appellant 

James  B.  Ziegler,  for  the  appellee. 

**•  BEAN",  J.  Smith,  the  defendant,  at  a  sherifl's  sale  of  the 
personal  property  of  one  Sarah  Ilyde,  wife  of  George  Hyde,  pur- 
chased a  mare;  then,  as  a  mere  act  of  kindness  toward  Mrs.  Hyde, 
he  left  the  animal  temporarily  with  her;  some  months  afterward, 
George  Hyde,  the  husband,  sold  the  mare  to  Fink,  the  plaintiff, 
who  took  her  into  his  possession;  Smith,  the  owner,  hearing  of 
this  went  to  Fink  and  demanded  his  property,  but  he  refused  to 
surrender  possession;  then  Smith  informed  Gallatin,  the  sheriff, 
who  had  sold  her  to  him,  of  the  wrong,  and  threatened  to  replevy 
her;  Gallatin  replied  that  was  not  necessary,  as  he  would  get  her 
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for  him;  Gallatin  went  to  Fink,  and  obtained  a  promise  from  him 
to  restore  the  mare  to  Smith  without  a  replevin;  then  Smith  again 
went  to  Fink,  and  the  mare  was  delivered  to  him,  on  the  condi- 
tion that,  if,  on  an  indictment  for  larceny  of  the  mare,  then  pend- 
ing against  George  Hyde,  there  should  be  an  acquittal,  the  mare 
should  be  returned,  but,  if  Hyde  were  convicted.  Smith  was  to 
keep  her.  Hyde  was  acquitted  of  larceny.  Thereupon,  Fink  re- 
plevied the  mare.  When  the  case  came  to  trial,  the  facts  turned 
out  as  we  have  stated  them  from  the  admissions  of  the  parties  and 
the  findings  of  the  Jury.  The  verdict  was  for  Fink,  plaintiff,  in 
damages  to  the  value  of  the  mare.  Hence  this  appeal  by  Smith, 
defendant. 

The  controlling  assignment  of  error,  and  which,  in  substance, 
embraces  all  the  error  alleged,  is  raised  by  the  following  excerpt 
from  the  charge  of  the  learned  judge  of  the  court  below:  "The 
only  question  remaining  in  this  case  is,  whether  the  mare  was, 
under  this  agreement,  to  be  returned  to  Fink,  if  Hyde  was  ^^"^ 
acquitted  of  the  charge  in  court  of  the  larceny  of  the  mare.  If 
so,  then  we  instruct  you  that  there  was  sufficient  consideration 
for  that  agreement  at  the  time  of  the  lawsuit  in  order  to  recover 
her,  and  at  the  time  this  mare  was  involved  in  the  threatened 
lawsuit;  and  the  only  way  that  he  could  get  her  without  a  law- 
suit was  by  making  this  agreement  that  it  is  alleged  on  the  part 
of  plaintiff  was  made  between  Fink  and  Smith.  If  you  believe 
such  an  agreement  was  made,  then  your  verdict  should  be  for  the 
plaintiff  for  the  value  of  the  mare,  with  interest  from  that  time." 

Was  this  correct  instruction  as  to  the  law  applicable  to  the 
evidence?  There  was  no  dispute  as  to  the  ownersliip  of  the  prop- 
erty; the  mare,  it  was  conceded,  belonged  to  Smith;  and,  although 
he  testified  no  such  conditional  bargain  was  made,  it  was  just  as 
positively  testified  to,  on  the  other  side,  that  it  was  made,  and  the 
jury  liave  found  the  fact  against  him.  So,  we  have  the  unques- 
tioned owner  of  the  mare  bargaining  with  one  in  wrongful  pos- 
session for  her  surrender;  the  possession  thereafter  to  be  deter- 
mined by  the  verdict  in  a  criminal  prosecution,  then  pending. 
Was  his  possession,  thus  obtained,  wrongful,  as  against  Fink, 
when  the  event  of  the  prosecution  was  the  acquittal  of  Hyde? 
That  depends  on  the  validity  of  the  contract  between  them. 

1.  The  contract  was  void,  because  based  on  a  fact  which  did 
not  exist,  though  both  parties  assumed  it  to  be  a  fact.     Fink  pur- 
chased from  George  Hyde;  both  assumed  that  Hyde's  title  would 
necessarily  be  determined  by  his  acquittal  or  conviction  of  lar- 
'  ceny;  but  the  event  of  the  prosecution  in  no  wise  determined  that; 
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it  determined  only  that  the  evidence  did  not  show,  "beyond  a  rea- 
sonable doubt,  a  felonious  intent;  what  the  weight  of  it  showed, 
we  do  not  know;  but  the  admitted  facts  here,  that  the  mare  ia 
Smith's,  and  that  Hyde  sold  her,  also  show  conclusively  that 
Hyde  was  guilty  of  either  larceny  or  trespass.  So  their  assump- 
tion, that  the  criminal  prosecution  would  determine  Hyde's  title, 
and  necessarily  theirs,  was  a  mutual  mistake  of  fact.  **Where 
certain  facts  assumed  by  both  parties  are  the  basis  of  a  contract, 
and  it  subsequently  appears  such  facts  do  not  exist,  the  contract 
is  inoperative":  Horbach  v.  Gray,  8  Watts,  497;  Miles  v.  Stevens, 
3  Pa.  St.  21;  45  Am.  Dec.  621;  Willings  v.  Peters,  7  Pa.  St.  287; 
Prevail  V.  Fitch,  6  Whart.  325;  34  Am.  Dec.  558. 

^^^  2.  There  was  no  consideration  to  support  Smith's  premise. 
A  promise  made  by  the  owner  to  obtain  possession  of  his  goods, 
which  at  the  time  are  wrongfully  withheld  from  him,  is  without 
consideration:  Chitty  on  Contracts,  51;  Addison  on  Contracts, 
13.  This  principle  is  conceded  by  the  learned  judge  of  the  court 
below,  and  the  undoubted  wrongful  possession  by  Fink  of  Smith's 
property  is  also  conceded.  But  he  assumes,  there  is  no  evidence 
that  Fink  knew  this  at  the  time  he  delivered  it  to  Smith,  and 
therefore  the  contract  should  be  treated  as  a  compromise  of 
doubtful  litigation,  which  is  a  good  consideration  to  support  a 
contract.  But  the  error  in  this  view  is,  that  Fink's  wrongful  pos- 
session did  not  depend  on  what  he  knew,  but  on  the  fact.  Was 
it  Smith's  property?  Had  he  demanded  it  from  him  who  wrong- 
fully detained  it?  If  these  were  the  facts,  and  they  are  not  de- 
nied, then  there  was  no  consideration  for  Smith's  promise,  for  no 
benefit  passed  to  Smith,  and  Fink  sustained  no  loss  by  the  con- 
tract; to  hold  that  the  alnindonment  of  a  wholly  wrongful  deten- 
tion of  another's  property  can  form  the  basis  of  a  compromise 
contract  with  the  owner  is  direct  encouragement  to  the  commis- 
sion of  wrong  for  profit,  and  for  this  very  reason  the  law  holds 
the  contract  to  be  without  consideration.  If  Fink  had  been 
indicted  for  the  larceny  of  the  mare,  his  knowledge  of  the  owner- 
ship would  have  been  material  in  determining  his  guilt,  but  it  is 
of  no  moment  in  determining  the  fact  of  ownership. 

3.  While  we  think  it  is  of  doubtful  public  policy  to  enforce  a 
contract,  where  the  right  to  proj)crty  is  made  to  turn  on  a  verdict 
in  a  criminal  prosecution,  in  which  both  parties  to  the  contract 
are  witnesses,  we  do  not  decide  the  ca^e  on  that  point. 

We  are  of  opinion,  however,  the  contract  was  based  on  a  mutual 
mistake  of  a  fact,  which  had  no  existence,  and,  further,  waa  with- 
out consideration.     Therefore,  the  judgment  ia  reversed. 
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MISTAKE— WHEN  AVOIDS  CONTRACT.— A  contract  induced  by 
a  mutual  mistake  in  respect  to  the  subject  matter  is  inoperative  and 
void :  Bedell  v.  Wilder,  65  Vt.  406;  36  Am.  St.  Rep.  871,  and  note.  See, 
also,  the  extended  note  to  Miles  v.  Stevens,  45  Am.  Dec.  631. 

A  CONTRACT  THE  CONSIDERATION  OF  WHICH  IS  A  COM- 
PROMISE OF  A  FELONY  is  based  upon  an  illegal  consideration,  and 
-;  therefore  void:  Morrill  v.  Nightingale,  93  Cal.  452;  27  Am.  St.  Kep. 
207,  and  note. 
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[170  Pennsylvania  Statb,  151.] 

insurance.— A  CONDITION  IN  A  POLICY  OF  INSUR- 
ANCE AGAINST  THE  USE  OR  KEEPING  OF  GASOLINE  on  the 
insured  premises,  is  not  broken  by  the  use  of  gasoline  to  an  extent 
necessary  to  carry  on  the  business  for  which  the  insurer  knew  that  the 
]>roperty  insured  was  used,  and  where  both  parties  must  have  known 
'  ti  pr  that  the  business  insured  must  be  discontinued  or  gasoline  used 
therein. 

IN  CONSIDERING  THE  CONDITIONS  AND  PROHIBITIONS 
IN  A  POLICY  OF  INSURANCE,  the  parties  must  be  presumed  to 
have  intended,  the  one  to  insure,  and  the  other  to  obtain  insurance  on, 
th3  subject  matter  of  insurance  as  it  necessarily  was  at  the  time,  and 
must  continue  to  be  during  the  life  of  the  policy. 

TO  JUSTIFY  THE  USE  OF  GASOLINE  ON  INSURED 
PREMISES,  on  the  ground  that  such  use  was  necessary  to  continue  tlie 
business  which  the  insurer  knew  to  be  the  one  carried  on  by  the  assured, 
the  necessity  need  not  be  absolute,  nor  need  it  Vje  proved  that  the  gaso- 
line was  01  such  vital  importance  to  the  business  that  it  could  not  be 
ignored.  It  is  sufficient  that  the  gasoline  was  in  ordinary  use  by  tlie 
trade  for  the  attainment  of  the  results  for  which  it  was  employed  by  the 
assured. 

John  W.  Appel,  D.  C.  Herr,  and  C.  H.  Bergner,  for  the  appel- 
lant. 

J.  Hay  Brown  and  W.  TJ.  Hensel,  for  the  appellees. 

leo  DEAN",  J.  On  January  21,  1893,  plaintiffs  were  carrying 
on  the  husiness  of  gold,  silver,  and  nickel  plating  in  a  three  story 
brick  building  in  Lancaster  city;  at  that  date,  they  took  from  de- 
fendant a  policy  of  insurance  against  fire,  in  the  sum  of  fifteen 
hundred  dollars,  for  the  term  of  one  year,  on  all  their  tools,  ma- 
chinery, gas  fixtures,  and  waterpipes  in  the  building.  One  of  the 
printed  conditions  of  the  policy  read  thus: 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon,  or  added  hereto,  shall  be  void,  if  (any  usage  or 
custom  of  trade  or  manufacture  to  the  contrary  notwithstanding) 
***  there  be  kept,  used,  or  allowed,  on  the  above-described  prem- 
ises, benzine,  benzole,  dynamite,  ether,  gasoline,  greek  fire,  gun- 
powder exceeding  twenty-five  pounds  in  quantity,  naphtha,  nitro- 
glycerine, or  other  explosives.'* 

JkM,  St.  Rkp.,  You  L.  —48 
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The  property  insured  was  destroyed  by  fire  on  the  night  of 
September  7,  1S93;  the  loas  largely  exceeded  the  amount  in- 
sured. The  plaintiffs  used  gasoline  in  their  plating  process,  and 
also  for  the  cleaning  of  tools  and  molds;  it  was  not,  however, 
kept  or  stored  in  the  building  where  the  property  was  insured, 
but  in  another  building  about  fifteen  feet  distant;  the  quantity 
kept  there  seldom  exceeded  one  barrel;  when  needed  in  the  fac- 
tory, it  was  drawn  from  the  barrel  through  a  spigot,  and  carried 
to  the  third  story  of  the  factory  and  emptied  into  an  open  kettle, 
which  had  a  capacity  of  three  to  four  gallons;  from  the  kettle  it 
was  taken  as  needed  for  use  in  cleansing  tools  and  molds.  On  the 
night  of  the  fire,  there  was  no  gasoline  in  the  kettle,  all  put  in 
that  day  having  been  used.  After  the  fire,  the  barrel  of  gasoline 
in  the  other  building  was  found  undisturbed;  so  the  fire  did  not 
originate  from  the  gasoline  in  either  the  kettle  in  the  factory  or 
barrel  in  the  outbuilding. 

The  insurance  company  refused  to  pay  the  loss,  alleging  the 
policy  was  void,  because  of  the  violation  of  the  condition  by  the 
insured  in  using,  and  allowing  to  be  used,  gasoline  in  the  building 
where  tlie  machinery  was  insured.  Thereupon  plaintiffs  brought 
suit.  At  the  trial,  there  was  practically  no  dispute  as  to  the  facts 
as  we  have  stated  them;  the  learned  judge  of  the  court  below, 
however,  submitted  the  evidence  to  the  jury  to  find:  1.  Was  the 
use  of  gasoline  necessary  in  carrying  on  the  business  of  silver  plat- 
ing and  cleaning  tools?  2.  Was  gasoline  so  used  when  the  pol- 
icy was  issued,  and  was  this  use  continued  up  to  tJie  date  of  the 
fire?  3.  Was  it  properly  and  carefully  used?  If  they  answered 
these  three  interrogatories  in  the  affirmative,  then  they  were  di- 
rected to  find  a  verdict  for  plaintiff  in  the  amount  of  the  policy. 
There  was  a  verdict  for  plaintiff,  and,  judgment  having  been  en- 
tered thereon,  the  defendant  brings  this  appeal,  preferring  thir- 
teen assignments  of  error,  which  it  is  conceded  may  be  considered 
as  raising  really  but  three  questions: 

1.  What  interpretation  is  to  be  given  the  words,  '*Thi8  entire 
policy  ....  shall  be  void,  if  (any  usage  or  custom  of  trade  or 
*•*  manufacture  to  the  contrary  notwithstanding)  there  be  kept, 
UB(^,  or  allowed  on  the  above-described  premises  ....  gaso- 
line?" 

The  premises  described  is  the  three  story  brick  building  used 
as  a  factory;  the  building  in  which  the  barrel  of  gasoline  was 
ntnrrd  was  not  insured,  nor  was  it  within  any  prohibition  of  the 
policy. 

As  the  finding  of  the  jury  was  against  defendant  on  the  facts. 
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if  there  were  no  error  in  the  admission  or  rejection  of  evidence, 
then,  as  appellee's  counsel  argues,  "the  case  presents  a  pure  ques- 
tion of  the  construction  of  a  contract." 

We  assume  that  to  constitute  a  contract  there  must  be  the  assent 
of  two  minds  to  the  same  thing  in  the  same  sense.  "When  de- 
fendant issued,  and  plaintiffs  accepted,  the  policy,  on  what  sort  of 
property  did  plaintiffs  want  to  be  indemnified,  and  what  did  de- 
fendant know  it  was  insuring?  Defendant  viewed  the  machinery 
and  tools  in  the  building  then  being  operated  in  the  work  of  gold, 
silver,  and  nickel  plating,  and,  by  the  express  terms  of  its  policy, 
its  indemnity  is  to  the  "Lancaster  Silver  Plate  Company."  Bring- 
ing the  parties  together  at  the  factory,  for  the  purpose  of  con- 
tracting for  insurance  on  the  machinery  and  tools  in  the  building 
to  be  used  in  gold,  silver,  and  nickel  plating,  what  must  we  assume 
defendant  knew?  Certainly,  that  it  knew  what  was  necessary  to 
carrying  on  the  business,  "We  cannot  assume  that  a  party,  hon- 
estly accepting  another's  money  as  a  consideration  for  the  faith- 
ful performance  of  a  very  important  contract,  was  wholly  ignorant 
of  the  subject  of  the  contract.  Plaintiffs  were  engaged  in  gold, 
silver,  and  nickel  plating;  in  carrying  on  this  business,  it  is  well 
known,  certain  materials,  chemicals,  and  combinations  of  chemi- 
cals are  necessary,  and  without  them  it  could  not  be  carried  on; 
the  jury  have  found  as  a  fact,  from  the  evidence,  that  the  small 
quantity  of  gasoline  used  was  necessary  to  the  operation  of  these 
works,  and  that  it  was  in  use  at  the  date  of  the  policy;  if  neces- 
sary, then  the  cessation  of  its  use  meant  the  stoppage  of  the  busi- 
ness, or  so  crippling  it  that  it  must  prove  unprofitable.  Is  it  a 
reasonable  interpretation  of  the  contract  to  suppose  either  party 
intended  that  result?  To  conclude  they  did  not  is  only  to  as- 
sume the  insured  were  not  idiots  and  the  insurers  were  not  cheats. 

163  rpj^g  general  rule,  deducible  from  the  text-books  and  adju- 
dicated cases,  as  to  such  prohibitions,  is,  that  it  is  the  intent  of  the 
parties  to  insure  the  subject  of  insurance  as  it  necessarily  is  and 
must  continue  to  be  during  the  life  of  the  policy.  And,  as  is  said 
in  Stacey  v.  Franklin  Fire  Ins.  Co.,  2  "Watts  &  S.  506:  "PoUciea 
are  to  be  construed  largely  according  to  the  intention  of  the  par- 
ties, and  for  the  indemnity  of  the  assured  and  the  advancement  of 
trade.  Facts  and  circumstances  dehors  the  instrument  may  be 
proved,  in  order  to  discover  the  intention  of  the  parties."  So, 
where  the  printed  portions  of  a  policy  prohibited  the  use  of  extra 
hazardous  material,  necessarily  used  in  operating  the  machinery, 
or  business  insured,  and  the  written  or  inserted  description  of  the 
flubject  of  insurance  did  not  prohibit  them,  it  was  held  the  use 
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of  the  hazardous  material  did  not  avoid  the  policy:  Franklin  Fire 
Ins.  Co.  V.  Brock,  57  Pa.  St.  74;  Hayward  v.  Northwestern  Ins. 
Co.,  19  Abb.  Pr.  116;  Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15; 
67  Am.  Kep.  647;  Citizens'  Ins.  Co.  v.  McLaughlin,  52  Pa.  St.  485. 
In  the  case  last  cited,  the  iusurauce  was  upon  a  leather  factory; 
the  printed  condition  prohibited  the  use  of  benzole;  plaintiff 
proved  the  use  of  this  material  was  essential  to  successfully  operate 
his  factory;  the  benzole,  as  the  gasoline  in  this  case,  was  kept  in 
a  shed  some  distance  from  the  building  insured,  and  was  carried 
from  the  shed  to  the  main  building  in  a  bucket  when  used;  a 
fire  originated  from  the  benzole  in  the  bucket  after  it  had  been 
carried  into  the  main  building,  and  destroyed  the  property  cov- 
ered by  the  policy.  This  court,  by  "Woodward,  C.  J.,  said:  ''But 
did  they  mean  to  exclude  it  from  the  factory  as  an  element  or 
agent  in  the  conduct  of  the  business?  To  assume  that  they  did, 
in  the  absence  of  language  to  that  effect,  would  be  to  assume  that 
they  expected  tlie  business  to  stop  or  to  be  carried  on  cut  of  the 
usual  mode."  That  case  is  a  stronger  one  against  the  insurers 
than  the  one  before  us,  only  because  the  essential  fact  is  an  obvious 
inference  from  the  contract  itself.  That  policy  expressly  granted 
to  the  insured  the  privilege  of  keeping  five  barrels  of  benzole  in 
the  shed,  but  expressly  stipulated  the  shed  was  not  insured.  The 
inference  necessarily  was,  the  company  knew  the  benzole  kept  in 
the  shed  was  for  use  in  the  factory;  then,  following  this  up  with 
proof  that  benzole  was  ordinarily  used  in  the  manufacture  of 
leather,  plaintiff  claimed  the  manifest  intent  of  the  **•  contract 
was,  that  it  should  not  be  avoided  by  such  use  of  benzole.  In 
the  case  before  us,  nothing  is  said  about  the  storage  of  gasoline 
in  the  outbuilding,  but,  on  the  evidence  dehors  the  contract,  it 
was  submitted  to  the  jury  to  find  whether  the  use  of  gasoline  was 
necessary  to  the  business  of  silver  plating,  and  whether  it  was  in 
use  at  the  date  of  the  policy;  and  they  found  both  facta  affirma- 
tively; then  follows  the  only  warrantable  inference,  that  the  in- 
surers knew  when  they  delivered  their  policy  the  acceptance  of  it 
was  not  to  be  as  disastrous  to  the  insured  as  the  destruction  of 
their  property  by  fire;  because  on  the  fact  found,  that  the  uee  of 
gasoline  was  necessary  to  the  successful  carrying  on  of  the  busi- 
no88,and,if  the  policy  prohibited  such  use, then  the  insured  would 
have  offered  him  the  alternative  of  stopping  business, or  taking  the 
risk  of  fire.  No  one  l)clieve8  an  insurance  company  would  tender 
Buch  a  contract  or  a  sane  man  accept  it;  such  a  choice  was  not  in- 
tended by  cither  party  to  the  policy.  It  would  be  just  as  probable  a 
mippoaition  that  the  company  would  have  tendered  to  a  ulver  plate 
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manufacturer  a  policy  containing  a  stipulation  avoiding  it,  if  the 
■assured  kept  or  used  silver  plate  upon  the  premises. 

This  disposes  of  the  first  five  assignments  of  error,  which  com- 
plain of  the  interpretation  of  the  contract  by  the  court  below. 

2.  The  sixth  and  seventh  assignments  are  to  the  admission  of 
•testimony  offered  by  plaintiff  to  prove  that  the  use  of  a  small 
^juantity  of  gasoline  was  necessary  in  the  business  of  silver  plating; 
that  at  the  date  of  the  policy,  and  for  several  years  before,  it  had 
been  so  used  by  plaintiffs,  and  that  such  use  was  continued  with- 
out change  down  to  the  time  of  the  fire.  The  appellant  argues 
that  this  was  error,  because  the  insurance  was  not  of  machinery 
and  tools  to  be  used  in  any  particular  business;  was  simply  an  in- 
surance upon  the  property  in  a  particular  building,  and  as  part  of 
the  contract,  the  use  of  an  extraJiazardous  material  was  prohib- 
ited. As  the  objection  assumed  defendant's  interpretation  of  the 
contract  to  be  the  true  one,  which  it  was  not,  as  we  have  already 
noticed,  the  objection  was  properly  overruled.  The  written  con- 
tract itself  shows  the  defendant  insured  to  a  silver  plating  com- 
pany its  boilers,  machinery,  and  tools  in  its  manufactory.  It 
must  be  assumed  the  insurers  knew  for  what  purpose  the  machin- 
ery ^^^  was  then  being  used,  and  for  what  purpose  it  would  be 
used;  just  as  would  be  assumed,  if  they  had  taken  a  policy  on  the 
machinery  in  a  fiourmill,  they  knew  it  was  to  be  used  in  the  manu- 
facture of  flour. 

The  eighth  and  ninth  assignments  of  error  are  to  the  rejec- 
tion of  a  part  of  the  testimony  of  John  H.  Carrow,  a  witness  ex- 
amined as  an  expert  by  defendant.  It  was  proposed  to  ask  the 
mtness  what  effect  gasoline  would  have  when  used  in  cleansing  in 
the  process  of  silver  plating;  the  witness  had  already  stated  that 
he  had  never  seen  gasoline  so  used;  that  for  the  same  purposes 
he  had  always  used,  and  had  always  seen  used,  concentrated  lye; 
that  he  knew  gasoline  was  a  product  of  petroleum.  Clearly,  the 
witness  had  not  the  knowledge  that  warranted  him  in  testifying 
as  an  expert  to  the  effect  of  gasoline,  and  there  was  no  error  in 
-sustaining  the  objection.  He  did  testify  that  the  use  of  gasoline, 
as  proven  by  plaintiff,  was  not  necessary  in  silver  plating,  and  that 
he  had  never  heard  of  it  before;  this  was  the  most  his  knowledge 
■warranted. 

3.  The  defendant's  tenth  assignment  is  based  on  the  refusal  of 
the  court  to  instruct  the  jury  that  it  was  incumbent  on  the  plain- 
tiffs to  show  that  the  use  of  gasoline  was  of  such  vital  importance 
to  the  conduct  of  their  business  that  it  could  not  be  ignored,  and 
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if  any  nonprohibited  article  could  have  been  used  in  place  of  gaso- 
line, it  was  the  duty  of  plaintiffs  to  use  such  article. 

"We  do  not  think  such  a  heavy  burden  as  this  was  imposed  on 
plaintiff;  in  effect,  the  point  asked  the  court  to  say  the  necessity 
must  have  been  absolute.  This  is  not  the  rule  laid  down  in  any 
of  this  class  of  cases.  In  Hall  v.  Insurance  Co.,  58  N.  Y.  292, 17 
Am.  Rep.  255,  the  policy  was  on  a  photographer's  establishment; 
it  was  held  to  cover  property  destroyed,  which  was  necessarily 
and  ordinarily  used  in  that  business,  although,  by  the  printed  con- 
ditions of  the  policy,  the  use  of  some  of  the  articles  was  prohib- 
ited. There  are  but  few  manufactured  articles  which  could  not 
be  produced  by  more  than  one  process;  that  one,  however,  may  be 
properly  deemed  necessary  which  is  in  ordinary  use  by  the  trade 
for  the  attainment  of  the  result.  To  this  point  tended  plaintiff's 
evidence,  and  the  instruction  to  the  Jury,  that  they  must  find  the 
nee  of  gasoline  was  necessary,  was  as  favorable  to  defendant  as  the 
law  required;  tJie  court  was  *®®  not  bound  to  instruct  that  the 
necessity  must  be  an  absolute  one;  that  is,  if  silver  plating  could 
be  done  by  any  other  process,  plaintiffs  were  bound  to  adopt  it, 
or  their  policy  was  void. 

As  to  the  remarks  of  the  court  to  counsel  when  motion  for  com- 
pulsory nonsuit  was  refused,  even  if  an  expression  of  opinion  on 
the  evidence,  it  does  not  follow  the  jury  heard  them,  and  it  cer- 
tainly will  not  be  presumed  their  verdict  was  controlled  by  what 
was  not  addressed  to  the  jury.  If  counsel  for  defendant  feared 
their  cause  would  be  prejudiced  by  what  the  judge  said  to  them 
and  not  to  the  jury,  they  should  have  asked  him  to  instruct  the 
jury  to  disregard  it. 

There  is  nothing  in  any  of  the  assignments  requiring  further 
notice.  We  are  convinced  that  the  case  was  tried  without  sub- 
stantial error,  and  that  the  judgment  is  just;  it  is  afi&rmed. 


THE  PRINCTP.\L  CARE  was  followed  in  Lancaster  Silver  Plate  Co. 
▼.  Manchostor  Fire  Assur.  Co.,  170  Pa.  St.  Ififi.  The  plaintiffs  in  thatcaae. 
M  partn«T8.  tarried  on  the  businefis  of  pold.  silver,  and  nickel  plating,  and 
injured  their  proi»erty,  used  in  such  business,  against  loss  by  tire.  In 
the  policy  the  property  was  described  as  l)eing  the  stock  of  the  plaintiffs, 
"flni«he<!anil  in  process  of  finishing,  their  own,  or  sold  but  not  removed, 
including  all  acids,  solutions,  and  materials  for  the  same  in  their  trad© 
as  gold,  hilver.  and  nickel  platers,  and  m»nuf:i(;turer8  of  silver-plated  and 
metal  eoals,  all  containe  i  in  the  three  story  brick  tin  roof  building,  oo- 
cupiefl  by  the  ussunnl,  t-tc." 

In  the  |K)licv  was  a  provision  as  follows:  "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  voi«l,  if  (any  usage  or  custom  of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  be  kept,  U8e<l,  or  allowed  on  the  above-described 
premifes,  gasoline." 

It  was  conceded  that  the  insured  kept  a  barrel  of  gasoline  in  a  small 
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outbuilding  about  fifteen  feet  from  tbe  factory,  on  an  adjacent  lot;  that 
such  building  was  not  insured ;  and  that  gasoline  in  small  quantities 
was  used  in  the  process  of  plating,  principally  for  cleansing  tools  and 
molds,  and,  when  desired  to  be  used,  was  carried  and  put  in  a  kettle  hold- 
ing about  three  or  four  gallons,  and  placed  in  the  third  story  of  the  fac- 
tory. At  the  time  when  the  loss  of  the  property  insured  occurred  by  fire, 
there  was  no  gasoline  in  this  kettle,  nor  was  the  barrel  in  the  outbuild- 
ing disturbed ;  and  it  was  clear  that  the  fire  resulting  in  the  loss  waa 
not  attributable  to  the  gasoline.  It  was  also  indisputable  that  gasoline 
in  the  quantity  mentioned  had  been  used  in  the  factory  almost  daily  for 
j-ears  before  the  policy  was  issued,  and  that  such  usage  continued  with- 
out change  until  the  fire. 

The  defense  being  interposed  that  the  policy  had  become  void  by  breach 
of  the  condition  against  the  use  of  gasoline,  the  court  held  the  case  to  be 
controlled  by  the  decision  in  the  principal  case,  and  that  it  waa  not 
necessary  to  repeat  the  interpretation  put  upon  a  similar  provision  in  the 
principal  case.  The  court  added:  "As  we  held  in  the  case  against  the 
National  Fire  Insurance  Company,  already  noticed,  if  the  fact  were  that 
the  use  was  a  necessary  one  in  conducting  the  business,  then  it  must  be 
presumed  the  intent  of  the  parties  was  to  insure  the  subject  of  the 
contract  as  it  then  was,  and  as  it  would  continue  to  be  during  the  life  of 
the  policy,  notwithstanding  the  printed  condition;  and,  further,  that 
the  fact  of  the  necessity  of  the  use,  for  the  purpose  of  establishing  the 
intent  of  the  contracting  parties,  could  be  prov;-n  by  evidence  dehors 
the  instrument.  It  follows  from  the  opinion  and  judgment  in  that  case, 
all  the  assignments  of  error  in  the  one  before  us  must  be  overruled,  and 
the  judgment  affirmed." 

The  same  question  involved  in  the  principal  case  was  also  presented, 
and  was  determined  in  harmony  with  the  principal  case,  in  Maril  v. 
Connecticut  Fire  Ins.  Co.,  95  Ga.  604,  which  will  be  reported  in  51 
American  State  Reports. 

INSURANCE— CONSTRUCTION  OF  POLICY.— Policies  of  fire  in- 
surance must  be  construed  with  reference  to  the  nature  of  the  property 
and  the  manner  in  which  it  is  usually  kept:  Extended  note  to  Moore  v. 
I'iioenix  Ins.  Co.,  10  Am.  St.  Rep.  390. 

INSURANCE  — CONSTRUCTION  OF  CONDITION  AGAINST 
KEEPING  GASOLINE  ON  PREMISES.  — A  stipulation  in  a  policy 
that  "if  the  assured  shall  keep  or  use  ....  petroleum,  naphtha,  gaso- 
line, benzine,  benzole,  or  benzine  varnish,  or  keep  or  use  camphene, 
spirit  gas,  or  any  burning  fluid,  or  chemical  oils,  without  written  per- 
mission in  this  policy,  then,  and  in  every  other  case,  thi-  policy  is  void, 
and  all  insurance  thereunder  ehall  immediately  cease  and  determine,"  is 
a  nart  of  the  contract  of  insurance,  and  a  reasonable  restricuion  airainat 
the  use  of  dangerous  and  combustible  materials:  and  the  use  by  the  as- 
sured of  naphtha  (  r  benzine  on  the  premises  avoids  the  policy  and  for- 
feits the  insurance,  unless  such  use  was  one  incidental  to  the  business, 
adopted  from  necessity  or  custom,  and  recognized  by  the  insurer: 
Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  450;  13  Am.  St.  Rep.  582,  and 
note  with  the  cases  collected.  A  policy  of  insurance  prohibiting  the 
premises  from  use  for  carrying  on  a  business  denominated  as  hazardous 
or  extrahazardous,  or  for  storing  therein  articles  so  denominated,  is 
not  avoided  by  the  use  of  such  premises  as  a  retail  grocery  store,  where 
gasoline  and  coal  oil  are  kept  lor  sale,  in  the  absence  ot  a  schedule  c.f 
wliat  should  be  denominated  a  hazardous  business  or  hazardous  articles 
attached  to  or  included  in  the  policy,  or  of  proof  that  it  was  not  custom- 
ary to  so  keep  gasoline  and  coal  oil,  or  that  the  insured  knew  they  were 
prohibited  under  the  terms  of  the  policy:  Renshaw  v.  Missouri  etc.  Ins. 
Co.,  103  Mo.  595;  23  Am.  St.  Rep.  904. 
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GUARDIAN,  PERSON  ACTING  AS  WITHOUT  AUTHORITY, 
RIGHT  OF  TO  CKEHITS.— If  a  person  coming  into  possesaion  of  the 
fands  of  a  minor  makes  such  use  of  them  as  he  ought  to  have  made  had 
he  been  a  regularly  appointed  guardian,  and  such  as  any  orphans'  court 
bayine  juris^liction  would  have  authorize  1  him  to  make,  he  will,  on  sub- 
Bequently  l)eing  sued,  or  otherwise  calle<l  to  account,  by  such  minor,  be 
allowed  credits  for  all  sums  so  exj>ended. 

GIFTS,  EVIDENCE  TO  DISPROVE.— Tlie  fact  that  the  grand- 
father of  a  minor  having  funds  of  the  latter  in  his  hands,  and  making 
expenditures  for  her  benefit,  keeps  an  account  in  which  all  such  expen- 
ditures are  charged  against  her,  is  suflicient  to  rebut  any  presumption, 
or  loose  d'  clarations,  tending  to  show  that  such  expenditures  were  made 
by  way  of  gifts. 

Charles  H.  Smiley,  for  the  appellant. 

James  M.  Sharon  and  Charles  A.  Barnett,  for  the  appellee. 

***  GREE]N,  J.  In  this  proceeding  it  is  attempted,  by  meani 
of  a  rule  to  show  cause,  to  obtain  a  decree  for  the  payment  of 
money  against  the  estate  of  Lewis  Gilfillen,  deceased.  If  the  de- 
cedent owed  money  to  the  appellant,  the  form  of  the  proceeding 
would  not  be  objectionable.  But  if  no  money  is  owing  by  the 
decedent  to  the  appellant,  neither  law  nor  equity  could  tolerate 
the  decree  sought  for.  The  basis  of  the  contention  is,  that  the 
decedent,  being  the  administrator  of  the  estate  of  the  appellant's 
father,  had  in  his  hands,  at  the  settlement  of  his  account  as 
administrator,  a  sum  of  money  belonging  to  the  appellant,  who 
was  thon  an  infant,  and  that  this  money,  or  any  part  of  it,  was 
nerer  paid  by  the  decedent  to  the  appellant.  The  amount  of  the 
'nndwiteonc  thousand  nnd  ninety-fourdollarsand  thirty-six  cents. 
If  the  decedent  had  been  the  guardian  of  the  appellant,  he  would 
have  been  liable  to  file  an  account  of  his  trust,  and,  upon  the  set- 
tlement of  the  account,  the  question  would  have  been,  whether  he 
had  paid  out  the  money  in  such  a  way  as  the  law  would  recognize 
as  proper,  and  for  the  benefit  and  advantage  of  bhc  ward.  If  he 
had,  he  certainly  \»'ould  have  been  entitled  to  credit  for  such  pay- 
nients,  and,  in  that  event,  if  the  payments  exhausted  the  fund  in 
the  guardian's  hands,  no  recovery  could  be  had  for  the  moneys  so 
paid.  'Phat  is  what  would  have  been  the  result  if  he  had  been 
regularly  appointed  as  guardian,  had  accepted  the  trust,  and  had 
fully  executed  it.  Is  any  different  rule  to  be  applied  to  the  case, 
if  he  was  not  so  appointed,  and  yet  had  acted  as  such  in  point  of 
fact,  and  had  faithfully  performed  his  trust?  If  so,  the  ward  ob- 
tains a  right  to  have  money  which  she  could  not  have  had.  if  the 
dece<lent  had  held  a  regular  ai)pointment.     Such  a  result  is  not 
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reasonable,  and  we  can  see  no  Just  cause  for  reaching  it.  Now,  in 
point  of  fact,  the  payments  made  by  the  decedent  during  the  min- 
ority of  the  appellant  amounted  to  considerably  more  than  the 
whole  sum  of  the  money  which  came  into  his  hands,  with  law- 
ful interest  added,  and  they  were  of  the  most  humane  and  benefi- 
cent character,  such  as  ought  to  have  been  made  if  he  had  been 
regularly  appointed  as  guardian,  and  such  as  any  ^^^  orphans' 
court  having  jurisdiction  would  have  authorized  him  to  make,  and 
would,  in  all  probability,  have  required  him  to  make,  if  he  had 
not  done  so  voluntarily.  The  appellant  was  born  a  deaf  mute. 
She  could  neither  speak  nor  bear.  Her  condition  was  most  piti- 
able, and  her  mother  was  most  anxious  that  she  should  receive 
such  education  as  is  given  to  persons  so  afflicted.  Her  grand- 
father, the  decedent,  took  pity  upon  her,  and  yielding  to  the 
earnest  solicit-ations  of  the  appellant's  mother,  and  to  his  own 
instincts  of  natural  affection,  he  did  have  her  educated  with  such 
excellent  results  that  she  was  enabled  to  overcome  the  frightful 
afflictions  of  her  birth,  and  is  now  able  to  speak  and  practically 
to  hear,  and  her  life,  which  otherwise  would  have  been  one  of 
dumb  misery  and  sorrow,  is  made  tolerable  and  happy.  The 
question  is,  "What  was  the  decedent's  position  with  reference  to 
the  appellant,  and  to  what  credits  would  he  be  entitled  upon  the 
adjudication  of  an  account? 

In  the  case  of  Van  Epps  v.  Van  Deusen,  4  Paige,  64,  25  Am. 
Dec.  516,  the  father  of  the  ward,  without  any  appointment  as 
guardian,  received  a  sum  of  money  belonging  to  his  infant  daugh- 
ter, and  also  appropriated  the  services  of  a  female  slave  belong- 
ing to  her.  After  attaining  her  majority,  upon  a  bill  filed  against 
her  father's  executor,  the  estate  was  held  liable  to  account,  upon 
the  theory  that  he  could  be  held  accountable  as  a  guardian  legally 
appointed.  The  chancellor  delivering  the  opinion  said:  "Al- 
though, as  the  mere  guardian  by  nature,  he  had  no  right  to  re- 
ceive the  money  due  on  the  bond,  or  to  receive  the  services  of  the 
slave,  yet  this  court  ^vill  hold  him  liable  to  the  same  extent  as  if 
he  had  been  the  legally  constituted  guardian,  so  far  as  he  has  had 
the  benefit  of  the  infant's  property.  A  mere  stranger  or  wrong- 
doer who  takes  possession  of  the  property  of  an  infant,  and  re- 
ceives the  rents  and  profits  thereof,  may,  in  equity,  be  considered 
as  the  guardian,  and  may  be  compelled  to  account  as  such:  1  West, 
265;  Bennet  v.  "Whitehead,  2  P.  Wms.  645;  Newberg  v.  Bicker- 
stoff,  1  Vern.  295;  Parmenter  v.  Phillips,  2  Car.  Law  Rep.  412." 
See,  also,  the  copious  notes  to  this  case  as  reported  in  3  N.  Y.  Ch. 
Hep.,  lawyers'  ed.,  344.     See,  also,  the  case  of  Davis  v.  Crandall, 
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101  N".  Y.  311,  in  which  the  same  doctrine  was  recognized  and 
enforced. 

In  Davis  t.  Harkness,  1  Gilm.  173,  41  Am.  Dec.  184,  *»* 
Caton,  J.,  says:  "Authorities  are  not  wanting  to  show  that  Harris 
received  this  money  as  guardian  of  theee  infants,  and,  as  such, 
they  may  claim  an  account  for  it,  if  they  choose.  In  Newberg  v. 
Bickerstoff,  1  Vem.  296,  the  lord  keeper  observed  that  Littleton 
says,  if  a  man  obtrudes  himself  upon  an  infant,  he  shall  receive 
the  profits  but  as  a  guardian,  and  the  infant  shall  have  an  account. 
....  Upon  principle  too,  as  well  as  authority,  should  the  infant 

be  entitled  to  an  account  against  him  as  guardian If  he 

receives  the  money  of  the  infant,  and  uses  it,  he  is  estopped  from 
den}-ing  that  he  received  it  as  guardian.** 

In  the  case  of  Gary  v.  Bertie,  2  Vem.  343,  the  lord  chancellor 
said:  "If  a  stranger  enters  and  receives  the  profits  of  an  infant, 
he  shall,  in  the  consideration  of  this  court,  be  looked  upon  as  a 
trustee  for  the  infant  and  the  like.'* 

In  Hipp  V.  Babin,  19  How.  271,  it  was  said  in  the  opinion: 
'There  are  precedents  in  which  the  right  of  an  infant  to  treat  a 
person  who  enters  upon  his  estate,  with  notice  of  his  title,  as  a 
guardian  or  bailiff,  and  to  exact  an  account  in  equity  for  the 
profits,  for  the  whole  period  of  his  occupancy,  is  recognized: 
Blomfield  v.  E}Te,  8  Beav.  250;  Van  Epps  v.  Van  Deusen,  4 
Paige,  64;  25  Am.  Dec.  516.** 

We  are  not  aware  of  any  decisions  of  this  court  which  are  in 
conflict  with  the  foregoing  authorities,  or  with  the  principles 
upon  which  they  were  determined.  The  proposition  that,  be- 
cause an  administrator  or  executor  cannot  be  appointed  guardian 
of  a  minor  interested  in  the  estate  of  which  he  has  charge,  he, 
therefore,  cannot  be  treated  as  a  guardian  in  fact,  is  altogether 
untenable.  Treating  an  administrator  who  has  acted  as  a  guar- 
dian of  Buoh  a  minor  as  if  he  were  actually  appointed  as  such 
means  only  holding  him  to  such  liability  as  he  would  have  in- 
curred if  he  had  been  really  appointed.  This  judicial  treatment 
of  such  a  person  is  the  mo.«t  favorable  to  the  interests  of  the  ward, 
but  it  certainly  docs  not  follow  that  if  such  a  person  makes  pay- 
ments out  of  the  funds  wliich  belong  to  the  ward,  for  the  best  in- 
terests of  the  ward,  eurh  as  any  court  having  jurisdiction  would 
allow  or  direct  him  to  make,  he  is  to  be  denied  all  credit  for  such 
payments. 

Even  executors  de  son  tort  are  entitled  to  have  credit  for  valid 
debts  of  the  decedent  actually  paid  by  them  out  of  assets  *•■ 
upon  which  they  have  intruded:  Saam  v.  Saam,  4  Watts,  432; 
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Eoumfort  v.  McAlarney,  83  Pa.  St.  193.  In  the  latter  case  we 
said,  Gordon,  J:  "If  we  assume  that  she  is  to  be  regarded  as  an 
executrix  de  son  tort  of  her  husband's  estate;  that  she  took  pos- 
session of  the  property  in  question,  sold  it  to  the  defendant,  re- 
ceived the  money  and  applied  it  to  the  debts  of  the  decedent,  in 
such  case  it  might  be  that  we  should  treat  the  title  as  having 
vested  in  the  defendant;  for,  under  such  circumstances,  the  prop- 
erty would  have  passed  into  a  quasi  administration,  which  it  would 
be  inequitable  to  disturb." 

In  7  American  and  English  Encyclopedia  of  Law,  189,  it  is  said: 
"All  proper  and  lawful  acts  done  by  an  executor  de  son  tort  are 
binding  upon  the  estate,  if  the  rightful  executor  or  administrator 
would  have  been  bound  to  do  likewise  in  due  course  of  adminis- 
tration." 

It  is  contended  by  the  appellant  that  the  money  expended  by 
the  decedent  for  her  special  instruction  was  a  gift,  for  which 
he  had  no  intention  to  charge  her  estate,  and  therefore  he  can 
have  no  credit  for  such  payments.  Evidence  was  given  of  some 
loose  declarations  of  the  decedent  indicative  of  such  a  purpose, 
but  other  and  much  more  satisfactory  evidence  was  given  showing 
that  he  did  not  have  such  an  intent.  Amongst  other  things, 
he  kept  a  precise  account  on  his  books  showing  the  date  and 
amount  of  every  such  payment  made  by  him,  and  also  the  amount 
he  held  in  his  hands  of  money  belonging  to  her.  The  heading 
of  this  account  on  his  books  shows  the  intent  with  which  ha 
regarded  liis  own  position  with  reference  to  this  subject.  It  i» 
as  follows: 

Lewis  Gilfillen.  Dr. 

"1876  January  1st.  The  amount  due  Jennie  Gilfillen  and 
subject  to  Guardianship  from  Lewis  Gilfillen,  Administrator  of 
James  Gilfillen,  deceased,  the  amount  is  Ten  hundred  and  ninety- 
four  dollars  and  thirty-six  cents. 

Paid  for  Jennie  Gilfillen. 
"1876     Nov.  1st.     Paid  Samuel  Stites  for  Medical  attendance 
$21.00;  Paid  Miss  Patterson  for  Milk  $11.81;  Paid  Miss  Plymp- 
ton  for  teaching  11^  months  $383.30." 

And  then  follow  a  number  of  similar  entries  of  payments  for 
teaching  and  schooling  at  Philadelphia  to  May  28,  1892;  the  ag- 
gregate of  all  the  payments  being  two  thousand  and  fifty  dollars- 
and  sixty-one  cents. 

193  These  entries  are  entirely  inconsistent  with  the  theory  that 
lie  intended  the  payments  as  gifts.    His  declarations  to  A.  H. 
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UTfih,  made  a  few  months  before  his  death,  and  m  a  much  more 
impressive  and  solemn  manner  than  the  adverse  loose  declara- 
tions, were  conclusive  that  he  intended  the  payments,  not  as  gifts, 
but  as  charges  against  the  fund  in  his  hands.  This  contention 
was  made  in  the  court  below,  and  there  a  special  finding  was 
made,  as  follows:  ""We  therefore  find  as  a  fact  that  the  educa- 
tion was  not  a  gift,  and  that  the  guardian  is  entitled  to  a  credit 
for  the  expenses  thereof."  We  treat  this  finding  as  we  would  the 
verdict  of  a  jur}',  and  we  also  think  it  was  a  correct  finding  upon 
the  testimony. 

There  is  nothing  left  of  the  case  but  the  question  of  the  pro- 
priety of  the  payments  made  for  the  appellant's  education,  and 
there  seems  to  be  little  or  no  contest  upon  that  subject. 

In  Eystcr's  Appeal,  IG  Pa.  St.  372,  we  held  that  where  a  guar- 
dian permitted  the  rents  of  a  small  property  to  be  received  by  the 
widow,  and  the  share  of  the  ward  in  the  rents  to  be  applied  by 
her  to  the  maintenance  and  education  of  the  ward,  who  was  her 
son  and  was  residing  with  her,  the  guardian  is  not  accountable  to 
the  ward  for  the  rents,  the  said  rents  not  being  an  unreasonable 
pronsion  for  the  purpose. 

In  Smith's  Appeal,  30  Pa.  St.  397,  we  held  that  a  guardian  was 
entitled  to  credit  for  moneys  advanced  to  his  ward  to  enable  him 
to  complete  a  medical  education. 

In  Shollenberger's  Appeal,  21  Pa.  St.  337,  Woodward,  J.,  said: 
**The8e  authorities  are  sufficient  to  show  that  courts  of  equity  do 
not  disregard  the  claims  of  guardians  when  just  and  well  found- 
ed. It  is  a  salutary  jealousy  with  which  the  law  regards  the  con- 
duct of  guardians;  but  where  they  have  advanced  moneys  to 
educate  their  wards,  to  pay  off  encumbrances,  or  to  repair  and 
improve  their  estate,  and  where  the  advancements  have  not  been 
imprudently  made,  and  are  not  disproportioned  to  the  value  of 
the  estates,  natural  justice  demands  that  they  should  be  reason- 
ably compensated." 

We  regard  these  rulings  as  fully  applicable  to  the  present  oa?e. 
We  do  not  see  how  any  orphans'  court  having  jurisdiction  could 
refuse  to  give  the  guardian  authority,  upon  a  petition  presented 
for  the  purpose,  to  exj)cnd  the  whole  fund  in  hand,  if  necessary, 
to  extricate  the  ward  from  her  fearful  condition.  *""•  This  dece- 
dent not  only  did  that,  but  he  expended  nearly  twice  as  much 
as  the  principal,  and  considerably  more  than  the  principal  and 
interest  combined  would  be,  and  then  closed  his  relations  with  her 
by  giving  her  by  his  will  about  everything  he  could  give  her  con- 
•istently  with  a  reasonable  provision  for  the  support  of  her 
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mother,  wlio  was  his  own  daughter.  If  she  marries,  she  and  her 
children  will  take  the  whole  estate  of  the  decedent  in  due  time, 
and  if  she  remains  single,  she  will  have  the  whole  income  of  the 
estate  for  life  upon  the  death  of  her  mother. 

The  decree  of  the  court  below  is  affirmed,  and  appeal  dismissed, 
et  the  cost  of  the  appellant. 

GUARDIAN  AND  WARD— RIGHTS  AND  LIABILITIES  OF  ONE 
ASSUMING  TO  ACT  AS  GUARDIAN.— A  stranger  taking  possession 
of  an  infant's  estate  without  appointment  as  guardian,  merely  as  hus- 
band of  such  infant's  mother,  who  was  administratrix  of  the  father,  will 
be  held  liable  as  guardian  in  a  court  of  equity:  Davis  v.  Harkness,  1 
Gilm.  173;  41  Am.  Dec.  184.  A  stranger  or  wrongdoer  who  takes  pos- 
session of  an  infant's  property  may,  in  equity,  be  considered  as  the 
fuardian  of  the  infant  and  liable  tc  account  as  such :  Van  Eppa  v.  Van 
>eusen,  4  Paige,  64;  25  Am.  Dec.  516. 


Carpenter's  Estate. 

[170  Pennsylvania  State,  203.] 

HEIRSHIP,  FORFEITURE.— THE  MURDER  OF  A  FATHER 
BY  HIS  SON  does  not  justify  the  court  in  disregarding  the  statutes  of 
descents  and  distributions,  by  which  the  son  inherits  as  heir  of  the 
father. 

J.  Howard  Neely  and  W.  U.  Hensel,  for  the  appellants. 

J.  N.  Keller,  J.  C.  Bucher,  and  "W.  H.  Sponsler,  for  the  appel- 
lees. 

^^"^  GEEEN",  J.  The  penalty  for  murder  in  the  first  degree  in 
Pennsylvania  is  death  by  hanging.  No  confiscation  of  lands  or 
goods,  and  no  deprivation  of  the  inheritable  quality  of  blood, 
constitutes  any  part  of  the  penalty  of  this  offense.  The  declara- 
tion of  rights,  article  1,  section  18,  of  the  constitution  of  the  state, 
declares  that  "no  person  shall  be  attainted  of  treason  or  felony 
by  the  legislature,"  and  by  section  19  it  is  provided  that  "no 
attainder  shall  work  corruption  of  blood,  nor,  except  during  the 
life  of  the  offender,  forfeiture  of  estate  to  the  commonwealth. 
The  estate  of  such  persons  as  shall  destroy  their  own  lives  shall 
descend  or  vest  as  in  cases  of  natural  death;  and,  if  any  pverson 
shall  be  killed  by  casualty,  there  shall  be  no  forfeiture  by  reason 
thereof."  These  are  provisions  of  the  organic  law,  which  may 
not  be  transcended  by  any  legislation.  Inasmuch  as  the  pre- 
scribed penalty  for  murder  is  death  by  hanging  (Crimes  Act  1860, 
sec  75;  Brightly's  Purdon's  Digest,  p.  511,  pi.  233),  without  any 
forfeiture  of  estate  or  corruption  of  blood,  it  cannot  be  said  that 
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any  such  consequence  can  be  lawfully  attributed  to  any  such' 
offense.  In  other  words,  our  constitution  positively  prohibits  any 
attaint  of  treason  or  felony  by  the  legislature,  and  any  corruption 
of  blood  by  reason  of  attainder  or  any  forfeiture  of  estate,  except 
during  the  life  of  the  offender. 

****  The  legislature  has  never  imposed  any  penalty  of  corrup- 
tion of  blood  or  forfeiture  of  estate  for  the  crime  of  murder,  and 
therefore  no  such  penalty  has  any  legal  existence. 

In  the  case  now  under  consideration,  it  is  asked  by  the  appel- 
lants that  this  court  shall  decree  that,  in  case  of  the  murder  of 
a  father  by  his  son,  the  inheritable  quality  of  the  son's  blood 
shall  be  taken  from  him,  and  that  his  estate,  under  the  statute  of 
distributions,  shall  be  forfeited  to  others.  We  are  unwilling  to 
make  any  such  decree,  for  the  plain  reason  that  we  have  no 
lawful  power  so  to  do. 

The  intestate  law  in  the  plainest  words  designates  the  persons 
who  shall  succeed  to  the  estates  of  deceased  intestates.  It  is 
impossible  for  the  courts  to  designate  any  different  persons  to  take 
such  estates  without  violating  the  law.  We  have  no  possible 
warrant  for  doing  so.  The  law  says  if  there  is  a  son  he  shall  take 
the  estate.  How  can  we  say  that,  altliough  there  is  a  son,  he  shall 
not  take,  but  remote  relatives  shall  take  who  have  no  right  to 
take  it  if  there  is  a  son?  From  what  source  is  it  possible  to  de- 
rive such  a  power  in  the  court?  It  is  argued  tliat  the  son  who 
murders  his  own  father  has  forfeited  all  right  to  his  father's  es- 
tate, because  it  is  his  own  wrongful  act  that  has  terminated  his 
father's  life.  The  logical  foundation  of  this  argument  is,  and 
must  be,  that  it  is  a  punishment  for  the  son's  wrongful  act.  But 
the  law  must  fix  punishments;  the  courts  can  only  enforce  them. 
In  this  state,  no  such  punishment  as  this  is  fixed  by  any  law,  and 
therefore  the  courts  cannot  impose  it.  It  is  argued,  however, 
that  it  would  be  contrary  to  public  policy  to  allow  a  parricide  to 
inherit  his  father's  estate.  Where  is  the  authority  for  such  a  con- 
tention? How  can  such  a  proposition  be  maintained,  when  there 
is  a  positive  statute  which  disposes  of  the  whole  subject?  How 
can  there  be  a  public  policy  leading  to  one  conclusion,  when  there 
is  a  positive  statute  directing  a  precisely  opposite  conclusion?  In 
other  words,  when  the  imperative  language  of  a  statute  prescribes 
that,  upon  the  death  of  a  person,  his  estate  shall  vest  in  his 
children,  in  the  absence  of  a  will,  how  can  any  doctrine,  or  princi- 
ple, or  other  thing  called  public  policy,  take  away  the  estate  of  a 
cliild,  and  give  it  to  some  other  person?  The  intostflte  law  casts 
the  estate  upon  certain  designated  persons,  and  this  is  absolute 
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and  peremptory,  and  the  estate  cannot  be  diverted  from  those  per- 
sons ^^^  and  given  to  other  persons  without  violating  the  statute. 
There  can  be  no  public  policy  which  contravenes  the  positive  lan- 
guage oJ  a  statute. 

The  supposed  analogies  derived  from  the  fraudulent  abuse  of 
ft  contract  right,  or  an  actual  notice  accomplishing  the  same  re- 
sult as  a  constructive  notice  under  the  recording  acts,  or  the 
waiver  of  an  exemption  act  by  one  entitled  to  its  benefits,  and 
other  instances  of  a  similar  character,  are  no  analogies  at  all. 
There  may  be  reasons  why  a  statutory  provision  may  not  be  appli- 
cable in  a  given  case,  when  the  purpose  of  the  statute  is  sub- 
served in  a  different  mode,  or  dispensed  with  altogether,  but  here 
is  a  contingency  which  does  not  depend  upon  any  act,  or  omission 
to  act,  of  any  person  whatever.  It  is  the  act  of  the  law  which 
casts  the  descent  of  estates,  and  that  is  not  regulated  or  controlled 
by  the  acts,  the  follies,  the  frauds,  or  the  crimes  of  any  individual 
persons.  Unless  the  law  itself  contains  some  qualification  which 
changes  its  application,  or  provides  some  disqualification  by  way 
of  penalty,  it  must  have  its  way,  because  there  is  no  other  way. 

If  we  consider  the  question  upon  authority,  we  find  the  great 
preponderance  of  judicial  decision  in  accord  with  the  views  abore 
expressed.  In  view  of  the  dreadful  and  unnatural  character  of 
the  crime  of  the  son  in  this  case,  it  is  not  a  matter  of  wonder 
that  the  precise  question  has  never  yet  been  before  us,  and  that 
there  is  a  dearth  of  authority  among  the  tribunals  upon  such  a 
subject. 

In  the  case  of  Owens  v.  Owens,  100  N.  C.  242,  Sarah  Owens 
was  convicted  of  being  an  accessary  before  the  fact  to  the  murder 
of  her  husband.  She  was  sentenced  to  imprisonment  for  life, 
and,  VT'hile  undergoing  her  sentence,  she  petitioned  the  court  to 
assign  her  dower  in  the  real  estate  of  her  deceased  husband.  In 
allowing  her  petition,  the  court  said:  "We  are  unable  to  find  any 
sufficient  grounds  for  denying  to  the  petitioner  the  relief  which 
she  demands;  and  it  belongs  to  the  law-making  power  alone  to 
prescribe  additional  grounds  of  forfeiture  of  the  right  which  the 
law  itself  gives  to  a  surviving  wife.  Forfeitures  of  property  for 
crime  are  unknown  to  our  law,  nor  does  it  intercept,  for  such 
cause,  the  transmission  of  an  intestate's  property  to  heirs  and  dis- 
tributees, nor  can  we  recognize  any  such  operating  principle." 

210  In  Deem  v.  Milliken,  6  Ohio  Cir.  Ct.  357,  the  facts  were, 
thiat  Elmer  L.  Sharkey  murdered  his  mother,  for  the  purpose  of 
succeeding  to  the  title  to  her  real  estate.  He  was  convicted  and 
hanged,  after  having  mortgaged  the  real  estate.    The  collateral 
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heirs  contended  that,  by  reason  of  hie  crime,  no  interest  had 
passed  to  the  son,  and  therefore  the  mortgages  were  void. 

In  the  opinion,  the  court  said:  "The  statute  of  descent  neither 
recognizes  mischief  nor  provides  a  remedy.     It  is  a  legislative 

declaration  of  a  rule  of  public  policy There  should  be  no 

difficulty  in  distinguishing  this  case  from  those  in  which  the 
rights  asserted  have  no  foundation,  other  than  the  fraudulent  or 
unlawful  conduct  of  a  contracting  party,  nor  from  those  in  which 
attempts  are  made  to  use  the  process  of  the  courts  for  fraudu- 
lent purposes.  ....  The  natural  inference  is,  that  when  the 
legislature  incorporated  the  general  rule  into  the  statute  and 
omitted  the  exception,  they  intended  that  there  should  be  no 
exception  to  the  rule  of  inheritance  prescribed." 

In  the  case  of  Shellenberger  v.  Ransom,  59  N.  W.  Bep.  935, 
the  supreme  court  of  Nebraska,  reversing  its  own  former  decision, 
reported  in  31  Xeb.  61,  28  Am.  St.  Rep.  500,  held  that  the  mur- 
derer did  not  forfeit  the  estate  of  his  daughter,  whom  he  had 
murdered  in  order  that  he  might  acquire  the  title  to  her  real  es- 
tate. At  the  first  hearing,  ihe  court  followed  the  decision  of  a 
majority  of  the  New  York  court  of  appeals  in  Riggs  v.  Palmer, 
115  N.  Y.  506, 12  Am.  St.  Rep.  819,  but  changed  their  ruling  on 
the  reargument  in  1894.  In  delivering  the  second  opinion,  the 
court  save:  "The  conclusion  reached  by  the  reasoning  of  Judge 
Earle  in"  Riggs  v.  Palmer,  115  N.  Y.  506,  12  Am.  St.  Rep.  819, 
as  well  as  that  in  this  case,  was  based  very  largely  on  that  species 
of  judicial  legislation  above  characterized  as  rational  construction. 
If  courts  can  thus  enlarge  sUitntory  enactments  by  construction, 
it  may  be  that  the  references  in  the  majority  opinion  in  Riggs  y. 
Palmer,  115  N.  Y.  506,  12  Am.  St.  Rep.  819,  to  the  provisions  of 
the  civil  law,  were  very  apt,  as  illustrating  how,  by  rational  inter- 
pretation, our  statute  should  be  made  to  road The  legisla- 
ture has  spoken,  their  intention  is  free  from  doubt,  and  their  will 
must  be  obeyed.  *It  may  be  proper,*  it  has  been  said  in  Kentucky, 
*in  giving  a  construction  to  a  statute,  to  look  to  the  effects  and 
consequences,  when  its  provisions  are  ambiguous  or  the  legislative 
intent  is  doubtful.  But  when  the  law  is  clear  and  explicit,  and 
its  provisions  are  susceptible  of  but  one  interpretation,  ^*'  its 
consequences,  if  evil,  can  only  be  avoided  by  a  change  of  the  law 
itself,  to  be  effected  by  legislative,  and  not  judicial,  action.'  ** 

The  case  of  Riggs  v.  Palmer,  115  N.  Y.  506,  12  Am.  St.  Rep. 
819,  was  decided  by  a  divided  court,  but  it  was  a  case  of  devise, 
and  not  of  descent,  and  involved  only  the  quf^s^tion  of  permitting  a 
devisee  to  take  title  under  the  will  of  a  testator  whom  he  murdered 
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in  order  to  get  the  property  devised  to  him  by  the  will.  While  we 
do  not  agree  to  the  conclusion  reached,  the  case  only  involved  the 
operation  of  a  private  grant,  and  therein  differs  widely  from  a  case 
in  which  the  statutory  law  of  descent  is  in  question.  In  the  for- 
mer case,  it  was  only  necessary  to  set  aside  an  instrument  between 
private  parties  on  the  ground  of  fraud,  but  in  the  latter  it  would 
be  necessary  to  set  aside  the  positive  law  of  the  state. 

The  case  of  New  York  Mutual  Life  Ins.  Co.  v.  Armstrong,  117 
IT.  S.  591,  cited  for  the  appellant,  merely  decided  that  proof  that 
the  assignee  of  a  policy  of  life  insurance  caused  the  death  of  the 
assured  by  felonious  means  was  sufficient  to  defeat  a  recovery  on 
the  policy.  Mr.  Justice  Field,  delivering  the  opinion,  said:  **It 
would  be  a  reproach  to  the  jurisprudence  of  the  country  if  one 
could  recover  insurance  money  payable  on  the  death  of  a  party 
whose  life  he  had  feloniously  taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he  has  willfully  fired,"  thus 
showing  that  the  decision  was  based  entirely  upon  the  ground  of 
fraud  upon  a  contract  right. 

The  case  of  Cleaver  v.  Mutual  etc.  Life  Assn.,  1  Q.  B.  147, 
also  cited  for  appellant,  is  of  an  entirely  similar  character.  It 
was  an  attempt  to  enforce  a  trust  in  favor  of  one  w'ho  had  brought 
about  the  conditions  essential  to  its  fulfillment  by  killing  the 
person  whose  death  made  it  operative.  Lord  Justice  Fry  eaid  in 
the  opinion:  "If  no  action  can  arise  from  fraud,  it  seems  im- 
possible to  suppose  it  can  arise  from  felony  or  misdemeanor." 

In  the  argument  for  appellant,  no  case  Is  cited  which  presents 
the  very  question  which  arises  on  this  record.  But  there  are  at 
least  the  three  cases  above  cited  which  do  involve  the  same  ques- 
tion as  this,  and  they  are  all  decided  against  the  contention  of  the 
appellant.  These  authorities  appear  to  us  to  be  far  more  in  con- 
sonance with  sound  principle  than  those  which  are  seemingly, 
though  not  really,  of  an  opposite  tendency,  and  they  *^^  certainly 
harmonize  with  the  views  we  entertain.  The  assignments  of 
error  are  not  sustained. 

The  decree  of  the  court  below  is  affirmed,  and  the  appeal  is 
dismissed,  at  the  cost  of  the  appellant. 

WILLIAMS,  J.,  dissenting.  I  concur  in  the  disposition  of 
80  much  of  the  fund  as  is  derived  from  the  estate  of  Mrs.  Carpen- 
ter, who  was  convicted  only  of  being  an  accessory  after  the  fact 
to  the  murder  of  her  husband.  I  dissent  from  the  disposition  of 
60  much  of  it  as  is  derived  from  the  alleged  estate  of  the  son,  who 
waa  convicted  of  murder,  and  whose  crime  was  committed  for  the 
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purpose  of  securing  the  property  of  his  father.  The  son  could  not, 
by  his  own  felony,  acquire  the  property  of  his  father,  and  be 
protected  by  the  law  in  the  posseseion  of  the  fruits  of  his  crime. 

DESCENT— DECEDENT  MURDERED  BY  HEIR.— A  person  can- 
not take  by  inheritance  the  estate  of  a  ]>er8on  whom  he  murders  for  the 
purpose  of  removing  the  life  that  stands  between  him  and  such  estate: 
Shellenberger  v.  Ransom ,  31  Neb.  61 ;  28  Am.  St.  Rep.  500,  and  note. 


Thomas   v.  Carter. 

flTO  Pennsylvania  State,  272  ] 

INSANE  DELUSIONS.— A  man  may  be  of  sound  mind  in  regard 
to  his  dealings  in  general  while  he  is  un<ier  an  insane  delusion,  and 
whenever  it  apwars  that  his  will  was  the  direct  offspring  of  his  partial  in- 
sanity or  monomania,  which  was  the  cause  of  tlje  disposition  made  by 
him  of  his  property,  and  that  without  it  such  disposition  would  not  have 
been  made,  it  should  be  disregarded. 

IF  A  MONOMANICAL  DELUSION,  HAVING  NO  FOUNDA- 
TION IN  FACT,  is  eitertained  by  a  testator  toward  his  wife, daughter, 
or  othor  heir,  an'i  is  shown  to  have  l^en  the  ope  alive  motive  which 
caused  the  disinheriting  of  him  or  her  bv  his  wiii,  it  must  be  disre- 
garded, as  being  the  product  of  an  insane  delusion. 

Contest  of  the  will  of  Charles  Carter,  on  the  ground  that  he, 
when  making  it,  was  not  of  sound,  disposing  mind,  memory,  and 
understanding.  By  his  will  he  disinherited  two  of  his  daughters. 
At  the  trial,  a  liypothetical  question  was  put  to  a  witness,  who  was 
an  expert;  in  nervous  diseases,  from  which  question  the  other  evi- 
dence in  the  case  is  suffic'ently  apparent.  This  question  was  as 
follows: 

"Q.  You  will  understand  that  these  facts  which  I  put  to  you 
are  on  the  assumption  of  their  existence,  which  I  will  ask  you  to 
answer.  I  put  to  you  the  case  of  a  man,  whom  we  will  call  Dr. 
Smith.  I  state  to  you  certain  things  concerning  him,  which  I 
will  ask  you  to  assume  as  true,  and,  upon  this  assumption  of  their 
truth,  I  will  hereafter  ask  your  expert  opinion  concerning  his 
testamentary  capacity. 

"The  facts  I  ask  you  to  assume  to  he  true,  upon  which  I  will 
ask  your  opinion,  are  these:  Dr.  Smith  died  in  his  seventy-first 
year,  in  1888.  He  was  educated  as  a  pliysician.  After  184.5  he 
never  practiced  as  a  physician.  About  the  year  1874,  he  formed 
the  habit  of  taking,  habitually,  various  medicines,  such  as  opium, 
morphine,  cannabis  indica,  acetate  of  lead,  calomel.  He  con- 
tinned  in  this  habit  until  his  death,  taking,  as  the  years  went  on, 
more  frequent,  and  certainly  in  the  last  four  years  of  his  lifo 
daily,  and  often  several  times  per  day,  doses  of  one  or  the  other 
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of  these — doses  before  and  after  each  meal  and  at  night  being  hab- 
itually taken.  From  time  to  time,  he  was  warned  by  physiciana 
whom  he  consulted,  these  physicians  being  men  of  high  standing 
in  their  profession,  that  this  habit  of  drug- taking  was  a  dangerous 
one,  and  would  injure  him.  He  disregarded  their  warnings,  how- 
ever, and  continued  the  habit.  In  1885,  and  thereafter,  he,  at 
times,  had  unconscious  spells.  Late  in  1883,  and  thereafter,  in  the 
belief  that  he  was  too  weak  and  infirm  to  go  out  as  he  formerly  had 
done,  though  really  able  to  do  so,  he  practically  shut  himself  up 
in  his  own  room,  only  going  down  stairs  occasionally  until  1885, 
and  thereafter  scarcely,  excepting  when  he  was  taken  away  from 
the  city  in  the  summer.  In  1883,  and  subsequently  for  four  years 
later,  the  different  physicians  whom  he  consulted  repeatedly  urged 
him  to  cease  from  the  medication  in  which  he  was  indulging,  and 
to  take  fresh  air  and  exercise.  He  refused  to  follow  their  advice, 
and  from  1883  until  liis  death  he  confined  himself  more  and  more 
closely  to  his  bed,  and  required  his  food  to  be  cut  up  and  fed  to  him 
after  thebeginning  of  1885,  though  he  had  the  full  use  of  his  hands. 
Ocoasionally,  he  suffered  from  liver  trouble,  from  diarrhoea,  and 
toward  the  last  from  gall  stones  of  a  painful  character.  He  per- 
sisted in  confining  himself  to  the  roOm,  though  repeatedly  urged 
by  the  physicians  to  go  out,  as  it  would  do  him  good.  Dr.  Smith 
was  educated  and  intelligent.  He. had  always  been  very  positive 
in  his  opinions,  and  forcible  in  asserting  them.  He  was  always 
desirous  of  having  his  own  way,  and  of  ruling  his  family.  He 
jwas  always  somewhat  arbitrary.  In  the  winter  of  1884-85  his 
charaoter  changed  in  the  following  particulars,  and  the  change 
continued  until  death  in  1886.  He  became  more  irritable,  ex- 
ceedingly suspicious,  and  very  violent  when  opposed  in  opinion 
or  action.  He  would  speak,  during  1885,  of  his  poverty  and  in- 
ability to  meet  his  bills,  though  in  very  easy  financial  circum- 
stances, having  an  income  of  about  ten  thousand  dollars  per  an- 
num, and  his  wife  having  about  the  same  income,  which  was 
contributed  to  family  support,  the  income  being  derived  from 
well-invested  property,  real  and  personal  estate  of  Dr.  Smith, 
worth  nearly  five  hundred  thousand  dollars.  The  change  with 
regard  to  his  suspiciousness  reached  such  a  stage  that,  in  the  win- 
ter of  1884,  and  subsequently,  until  his  death,  he  not  only  accused 
persons  of  dishonesty  without  the  slightest  foundation,  of  stealing 
money,  but  he  also,  without  the  shadow  of  cause,  accused,  to 
members  of  his  family,  in  1885,  his  confidential  legal  adviser, 
upon  whom  he  relied,  and  continued  to  rely,  for  business  advice, 
and  whom  he  named,  late  in  1886,  an  executor  and  trustee  oi 
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his  alleged  will,  of  cheating  and  robbing  him.  In  1884  and  1885, 
he  accused  his  children  of  not  loving  him,  though  they  were  most 
affectionate  and  devoted  to  him.  He  then  said  that  one  of  his 
eons,  who  was  devoted  to  him,  was  wishing  that  he  was  dead.  In 
1885,  without  truth,  he  said  of  his  devoted  wife,  to  a  son  and  to 
a  daughter,  though  for  years  he  had  been  relying  upon  her  for 
attention,  that  he  must  be  careful  what  medicine  he  took  from 
her,  as  he  did  not  know  but  what  she  might  make  away  with  him. 
"In  March,  1885,  a  gentleman  who,  \nth  his  knowledge  and 
^^^thout  any  dissent,  had  been  visiting  at  his  house,  and  with 
whom,  for  months  previously,  he  had  been  on  ver}'  friendly  terms, 
became  engaged  in  marriage  to  his  daughter.  This  gentleman 
was  a  man  of  good  social  position,  of  excellent  charaoter,  and  was 
superintendent,  of  a  manufacturing  corporation,  which  paid  him  a 
salary  of  three  thousand  dollars  por  annum.  Immediately  upon 
the  announcement  of  the  engagement.  Dr.  Smith  became  exces- 
sively enraged,  threw  his  arms  about,  and  pounded  on  the  floor 
with  his  cane,  screamed,  and  cried.  From  this  time  forward,  un- 
til 1887,  he  recurred  frequently,  with  different  persons,  to  the 
subject  of  the  proposed  marriage.  When  he  did  so,  he  would  be 
wild,  excited,  distracted,  incoherent,  despairing,  and  frenzied  in 
his  manner  and  talk.  He  would  frequently,  during  such 
times,  burst  into  tears,  crying  and  sobbing  like  a  child. 
He  was  repeatedly,  during  this  period,  questioned,  when 
this  topic  was  discussed,  as  to  his  reasons  for  ob- 
jecting to  the  match.  He  gave  no  better  reasons  than 
these:  he  said  he  would  never  permit  his  daughter  to 
marry  a  man  who  lived  on  a  salary,  even  though  it  was  twenty 
thousand  dollars  a  year;  at  other  times,  he  said  that  the  men  had 
light  hair;  that  he  looktd  like  boiled  veal;  that  he  would  allow 
no  man  to  marry  his  daughter  who  had  permitted  a  horse  to  run 
off;  that  he  was  a  knave  (there  being  no  foundation  for  tliis  last 
charge);  that  he  (Dr.  Smith)  was  battling  for  the  family  institu- 
tion; that  his  daughter  was  bad,  and  always  had  been  bad  (though 
she  had  always  been  of  the  purest  character,  and,  prior  to  this 
engagement,  he  had  been  devoted  to  her).  <)n  one  occasion,  in 
the  spring  of  1885,  when  pressed  for  his  reasons  by  a  son  in  law, 
he  said,  \vith  a  wild  look  in  his  eye,  'I  will  tell  you.     I  have 

a  reason I  will  allow  no  daughter  of  mine  to  marry  for 

■uch  a  reason.  This  is  my  real  reason.*  Within  six  months  this 
was  repeated  in  substance  by  Dr.  Smith  to  liis  son.  His  outbursts 
concerning  this  matter  were  such  that,  though  his  wife  was  quiet 
and  devoted  in  her  manner  to  him,  and  avoided  as  much  talk  as 


July,  1894.]  Thomas  v.  Carter,  773 

passible  upon  the  subject,  and  took  no  active  part  in  the  engage- 
ment, she  was  repeatedly,  in  order,  as  she  properly  believed,  to 
■save  Mm  from  injury  because  of  such  outbursts,  obliged,  as  early 
as  5  o'clock  in  the  morning,  to  leave  the  room  in  which  they  were 
sleeping,  and  to  go  downstairs.  He  often  asserted,  after  the  an- 
nouncement of  the  engagement,  that  all  his  family  were  in  a 
conspiracy  against  him.  He  said,  without  bedng  able  to  give  any 
better  reasons  than  I  have  assigned  for  his  objection  to  the  mar- 
riage, that  he  would  disinherit  every  child  who  in  any  way  would 
eountenance  the  marriage,  or,  if  it  took  place,  would  thereafter 
hold  any  intercourse  with  his  daughter.  In  the  latter  part  of 
1884,  a  deterioration  in  the  business  ability  of  Dr.  Smith  was 
perceived,  w'hioh  continued,  increasingly,  until  his  decease,  mani- 
festing itself,  amongst  other  ways,  in  an  increasing  inability  to 
balance  liis  books  and  cause  proper  entries  to  be  made  therein. 

*' Assuming  thait  all  these  facts  which  I  have  stated  to  you  are 
true  concerning  the  hypothetical  Dr.  Smith,  I  ask  you  whether, 
in  any  part  of  December,  1886,  he,  in  your  opinion,  possessed  a 
sound  mind?" 

"A.     In  my  opinion  he  was  not." 

Objections  were  made  to  this  and  other  questions  when  asked, 
and  the  action  of  the  trial  court  in  allowing  them  to  be  answered 
was  duly  excepted  to.  Verdict  and  judgment  were  against  the 
validity  of  the  will. 

Samuel  Dickson  and  Mayer  Sulzberger,  for  the  appellant. 

John  G.  Johnson,  for  the  appellees. 

281  pEij  CURIAM.  In  this  issue,  devisavit  vel  non,  framed 
for  the  purpose  of  trying  and  determining  the  three  questions  of 
fact  recited  therein,  John  M.  Thomas,  sole  acting  executor  of  the 
writing  *^^  purporting  to  be '  the  last  will  and  testament  of 
Charles  Carter,  deceased,  is  plaintiff,  and  "Williams  Carter  and 
others,  including  all  the  cliildren  and  heirs  at  law  of  said  deced- 
ent, are  defendants. 

The  proper  solution  of  these  questions  depended,  of  course, 
upon  a  variety  of  minor  facts  and  circumstances,  calculated  to 
shed  light  on  one  or  more  of  said  main  questions,  and  thus  enable 
the  jury  to  reach  a  correct  conclusion  as  to  each  of  them.  This 
necessitated  the  introduction  of  a  mass  of  testimony,  which  was 
submitted  to  and  passed  upon  by  the  jury.  The  cause  appears  to 
have  been  carefully  and  abl}'^  tried  in  the  court  below.  We  have 
given  to  the  questions  presented  by  the  record  that  consideration 
which  their  importance  and  the  interests  involved  appear  to  re- 
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quire,  and  we  are  all  of  opinion  that  there  is  nothing  in  the  assign- 
mente  of  error  that  would  justify  us  in  disturbing  the  judgment 
that  was  entered  on  the  verdict  in  favor  of  the  defendants;  nor  do 
we  think  that  either  of  the  specifications  of  error  requires  special 
notice.  The  case  depended  mainly  on  questions  of  fact  which 
were  for  the  exclusive  consideration  of  the  jury,  and  to  them  it 
appears  to  have  been  fairly  submitted  in  a  clear  and  comprehen- 
sive charge,  in  w>hich  the  principles  of  law,  applicable  to  the  facts 
which  the  testimooiy  tended  to  prove,  were  fully  and  accurately 
stated.  We  find  no  error  in  the  admission  or  rejection  of  evi- 
dence. Our  examination  of  the  testimony  that  was  received  and 
submitted  to  the  jury  has  satisfied  us  tliat  the  findings  of  fact, 
of  which  their  verdict  is  necessarily  predicated,  were  fully  war- 
ranted by  the  evidence;  and  hence  there  appears  to  be  nothing 
on  which  to  base  a  reversal  of  the  judgment. 

In  afiirming  defendanit's  requests  for  charge,  the  following 
substantially  correct  instructions  were  given  to  the  jury,  by  th« 
learned  trial  judge,  to  guide  them  in  properly  applying  the 
facts,  as  they  might  find  them  from  the  testimony,  to  the  ques- 
tions presented  in  the  feigned  issue: 

"A  man  may  be  of  sound  mind  in  regard  to  his  dealings  in 
general,  but  he  may  be  under  an  insane  delusion,  and  whenever 
it  appears  that  the  will  was  the  direct  offspring  of  the  partial 
insanity  or  monomania  under  which  the  testator  was  laboring 
at  the  very  time  the  will  was  made,  that  it  was  the  moving  cause 
of  the  disposition,  and,  if  it  had  not  existed,  the  will  would  have 
**•  boon  different,  it  ought  to  be  considered  no  will,  althougii  the 
general  capacity  of  the  testator  may  be  unimpeached." 

"The  wife  and  children  of  a  man  are  the  natural  objects  of  his 
affections,  and  where  they  are  disinherited  by  a  husband  and  a 
father,  w'hon  he  comes  to  dispose  of  his  estate,  the  reasons  for 
doing  80  are  a  proper  subject  to  outer  into  the  consideration  of 
a  jurj'  in  conaidering  a  case  like  the  present,  and  any  pereon  will 
naturally  inquire.  Why  was  this  thing  done?  Was  the  testator 
under  an  insane  delusion,  or  has  some  powerful  cause  induced 
him  to  act  tlius?" 

"If  a  monomnniacal  delusion  is  unalterably  entertained  against 
a  wife  or  a  daughter,  who  otherwise  would  have  been  his  legatee 
or  devisee,  and  who  would  seem  to  be  the  natural  object  of  a 
man's  regard  when  he  came  to  make  a  final  disposition  of  his 
estate,  and  sudi  delusion  is  shown  to  have  been  the  operating 
motive  which  excluded  them;  and  if  the  supposed  act  or  miscon- 
duct, on  the  part  of  the  wife  or  child,  or  both,  had  no  existence 
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in  fact,  and  was  a  creature  of  the  diseased  imagination  ol  tlie 
testator,  and  the  will  was  engendered  by  this  delusion,  and  was 
its  offspring,  and  made  under  its  influence  operating  at  the  time 
and  in  the  tostamentary  act;  if,  in  short,  the  will  was  dictated  by 
thie  delusion,  it  cannot  be  sustained  as  a  last  will  and  testament, 
because  it  is  the  production  of  a  mind  incapable  of  a  correot  rea- 
soning as  to  the  object  of  his  bounty  and  the  character  of  his  wife 
and  children,  and  their  relations  toward  himself." 

These  and  other  instructions  of  like  import  in  the  general 
charge  were  fully  warranted  by  the  testimony;  and,  on  principle 
as  well  as  authority,  they  were  neither  erroneous  nor  misleading: 
Taylor  v.  Trich,  165  Pa.  St.  586;  44  Am.  St.  Eep.  679;  Boughton 
V,  Knight,  L.  R.  3  Pro.  &  D.  64.  In  the  former,  after  defining 
'•'partial  insanity'*  as  "a  derangement  of  one  or  more  of  the 
faculties  of  the  mind,  which  prevents  freedom  of  action,"  it  was 
paid:  "The  question  in  any  given  case  is,  whether  the  act  under 
investigation  was  done  upon  consideration  of  existing  fact^,  or 
under  the  influence  of  a  delusion  that  controlled  the  will  of  the 
doer,  and  destroyed  his  freedom  of  action."  In  its  controlling 
principle,  that  case  is  not  unlike  the  one  before  us. 

Judgment  affirmed. 


WILLS  — INSANE  DELUSIONS,  WHEN  INVALIDATE.— Partia 

insanity,  Bufficient  to  avoid  a  will,  is  a  mental  derangement  of  one  or 
more  faculties  of  the  mind,  which  prevents  freedom  of  action,  and  the 
question  to  be  determined  in  any  g;iven  case  is,  whether  the  act  under 
investigation  was  done  upon  consideration  of  existing  facts,  or  under  in- 
fluence of  a  delusion  that  controlled  the  will  of  the  testator,  and  de- 
stroyed his  freedom  of  action:  Taylor  v.  Trich,  165  Pa.  St.  586;  44  Am. 
St.  Rep.  679,  and  note.  Monomania,  amounting  to  insanity,  upon  a 
single  subject  possessed  by  a  testator,  as  evidenced  by  an  unequal  and 
unnatural  disposition  of  his  property  made  by  him  in  his  will,  and  such 
as  must  avoid  it,  is  such  an  insane  delusion  as  renders  him  incapable  of 
reasoning  on  that  particular  subject,  and  shows  that  he  assumed  to  be- 
lieve to  be  true  that  which  has  no  foundation  or  reason  in  fact :  Hainea 
V.  Hayden,  95  Mich.  332 ;  35  Am.  St.  Eep.  566,  and  especially  note. 
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Commonwealth  v.  Paul. 

[170  PKNN8TLVAN1A  SlATK,  284.] 

INTERSTATE  COMMERCE. —THE  QUESTION  WHETHER 
A  PACKAliE  in  whicli  goods  are  offered  for  sale  an  1  sold  is  an  original 
package,  ia  a  question  for  the  jury  wiien  the  f:icts  are  in  dispute,  but  is 
a  quesuon  of  law  when  they  are  agreed  upon,  aad  are  presented  by  a 
special  verdict. 

ORIGINAL  PACKAGE.— A  packaje  devised  by  a  nonresident 
manufacturer,  adapted  for  the  8<ile  at  retail  to  individual  ronsumers  of 
his  (roods,  and  in  which  they  are  sold  to  such  consumers  by  him  or  bis 
agent,  is  not  an  original  package,  within  the  meaning  of  the  law  relat- 
ing to  interstate  commerce. 

A  TUB  OF  OLEOMARGARINE,  CONTAINING  TEN  POUNDS, 
put  up  for  the  purpose  of  being  sold  at  retail,  is  not  an  original  package, 
the  sale  of  which  is  protected  by  the  law  of  interstate  commerce. 

A  STATE  HAS  POWER  TO  PUNISH  SALES  OF  OLEOMAR- 
GARINE contained  in  tubs  not  exceeding  ten  pounds  in  weight.  To  do 
so  is  not  to  intenere  with  the  power  of  Congress  to  regulate  interstate 
commerce. 

Carroll  R.  Williams,  John  G.  Johnson,  A.  Morton  Cooper, 
and  George  S.  Graham,  district  attorney,  for  the  appellant 

A.  B.  Roney,  Henry  R.  Edmunds,  and  Richard  C.  Dale,  for  the 

appellee. 

***  WILLIAMS,  J.  It  is  not  necessary  to  the  decision  of 
this  case  thaA  we  should  enter  upon  the  discussion 
of  the  existence  and  extent  of  the  police  power  residing  in  the 
several  states  of  the  Union.  It  is  quite  unnecessary  to  argue  that 
the  power  of  Congress  to  regulate  commerce  between  the  citi- 
zens of  the  difTerent  suites  was  not  intendcxl  to  abridge  the  law- 
ful exercise  of  the  police  power  by  any  of  the  state  governments. 
If  judicial  decisions  can  be  said  to  settle  any  ques- 
tion, these  questions  are  clearly  and  properly  settled 
by  the  decisions  of  the  highest  tribunal  known  to 
our  laws  and  settled  in  accordance  with  the  rules  laid 
down  in  this  state  since  its  first  organization.  In  Powell  v. 
Pennsylvania,  127  U.  S.  G78,  the  right  of  this  state  to  deal, 
in  the  exercise  of  its  police  power,  with  tlie  manufacture  and 
sale  of  oleomargarine,  and  the  validity  of  the  particular  statute 
under  consideration  in  this  case,  were  distinctly  aflirmed.  Dur- 
ing the  last  year  (1894),  a  Masaaohusetta  statute  relating  to  tlie 
«ame  subject  came  before  the  supreme  court  of  the  United 
States  in  Plumley  ****  v.  Ma.ssachusetts,  155  U.  S.  4C1,  and  wae 
sustained  as  a  lawful  exercise  of  the  police  power.  The  defend- 
ant in  that  case  had,  as  the  defendant  in  this  case  has,  a  license 
from  the  internal  revenue  doj>nrtnipnt  of  the  United  Stat^  au- 
thorizing him  to  doal  in  olooniMrgnrinc.  It  wnn  held,  however, 
that  this  did  not  authorize  him  to  engage  in  tlie  manufacture 
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or  sale  of  oleomargarine  in  violation  of  the  state  laws,  lawfully 
passed,  forbidding  or  regulating  such  manufacture  and  sale.  The 
dealer  in  articles  which  the  state,  in  the  exercise  of  its  police 
power,  places  under  restrictions,  must  make  his  peace  with  the 
state  in  which  his  business  is  conducted,  as  well  as  with  the  in- 
ternal revenue  laws  of  the  United  States.  This  proposition  the 
defendant  denies.  He  ha^  made  his  peace  with  the  tax  laws 
of  the  United  States,  but  denies  the  power  of  the  state  to  regu- 
late or  restrict  his  sales  of  the  commodity  in  which  he  deals,  and 
asserts  that  he  is  engaged  in  interstate  commerce  within  the  true 
intent  of  the  constitutional  provision  conferring  upon  Cougresa 
the  power  to  regulate  commerce  between  the  several  states. 

In  determining  the  question  thus  raised,  it  is  important  to 
keep  in  mind  the  facts  found  by  the  special  verdict,  as  follows: 
1.  The  defendant  is  a  resident  in  and  citizen  of  this  state,  with 
a  store  or  place  of  business  at  No.  214  Callowhill  street,  Phila- 
delphia; 2.  He  is  conducting  the  sale  of  oleomargarine  as  the 
agent  for  "Chicago  Butterine  Company,'*  whioh  is  a  firm  or 
corporation  doing  business  in  Illinois,  and  is  the  licensed  dealer 
at  No.  214  Callowhill  street;  3.  The  oleomargarine  was  not 
made  from  milk  or  cream;  it  was  designed  to  be  used  in  place 
of  butter;  it  was  sent  from  Chicago  to  Philadelphia  to  be  sold 
as  food,  and  the  tub  sold  to  Crawford,  which  is  complained  of  in 
this  case,  was  sold  to  him  for  use  as  an  article  of  food; 
4.  The  tub  contained  ten  pounds  only,  was  put  up,  sealed,  and 
stamped  at  the  factory  in  the  state  of  Illinois,  was  received  in 
the  same  form  in  Philadelphia,  and  then  "placed  in  defendant's 
store  and  offered  for  sale  as  an  article  of  food";  5,  This  was 
one  of  "many  transactions  of  like  character  made  by  the  defend- 
ant during  the  last  two  years";  or,  in  other  words,  this  was  the 
way  in  which  the  defendant  did  business  for  his  nonresident 
principals,  the  manufacturers.  They  put  up  the  article  in  ten 
pound  packages,  suited  for  the  retail  trade,  and,  because  they 
do  not  allow  their  agents  to  open  or  divide  these,  they  ^^^ 
treat  their  trade  as  wholesale,  though,  in  fact,  they  supply  the 
actual  consumer  and  not  the  retail  dealers.  Looking  now  at 
these  facts  in  the  light  of  the  cases  cited,  we  shall  find  every 
question  raised  by  them  has  been  decided  against  the  defend- 
ant by  the  supreme  court  of  the  United  States,  except  one.  The 
validity  of  our  act  of  assembly  has  been  distinctly  affirmed  as 
a  lawful  exercise  of  the  police  power.  The  fact  that  an  inter- 
nal revenue  license  affords  the  defendant  no  justification  for 
disregarding  a  lawful  exercise  of  tlio  police  power  by  the  state 
is  stated  with  equal  clearness.     The  proposition  that  the  judi- 
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ciary  of  the  United  States  should  not  strike  down  the  police 
power  of  the  states  in  the  exposition  of  the  interstate  commerce 
powers  of  the  general  government,  was  asserted  and  abundantly 
vindicated  in  Plumley  v.  Massachusetts,  155  U.  S.  4fil,  docided 
within  the  last  year.  Our  statute  is  directed  especially  against 
the  sale  of  oleomargarine  as  an  article  of  food.  The  defendant, 
in  willful  and  flagrant  disregard  of  the  letter,  as  well  as  the 
spirit,  of  the  statute,  keeps  these  tube,  of  the  commodity  man- 
ufactured by  its  principals,  at  the  store  in  CalloAvhill  street, 
for  sale  "as  an  article  of  food."  He  offers  them  for  sale  for 
use  as  an  article  of  food,  and  he  sold  to  Crawford  the  ten 
pound  tub  which  is  the  ground  for  complaint  in  this  case  for  use 
as  food.  Now  it  is  very  clear  that  this  sale  was  a  violation  of 
our  statute.  The  conviction  was  eminently  proper,  therefore, 
and  should  be  sustained,  unless  the  sale  can  be  justified  as  one 
made  of  an  original  package,  within  the  proper  meaning  of  that 
phrase.  The  nonresidence  of  the  .manufacturer  does  not  play 
any  important  part  in  this  case,  for  he  comes  into  this  state  to 
establish  a  "store"  for  the  sale  of  his  goods,  pays  the  license 
exacted  by  the  revenue  laws,  and  puts  his  agent  in  charge  of 
the  sale  of  his  goods  from  his  store,  not  to  the  trade,  but  to 
customers.  We  have,  therefore,  a  Pennsylvania  store,  selling  its 
stock  of  goods  to  its  customers  for  their  consumption,  from  its 
own  shelves;  and,  unless  these  goods  are  in  such  original  pack- 
ages as  the  laws  of  the  United  States  must  protect,  the  sale  is 
clearly  punishable  under  our  statute. 

We  first  encountered  this  question  of  what  shall  constitute 
an  original  package,  within  the  meaning  of  our  national  inter- 
state commerce  legislation,  in  Commonwealth  v.  Zelt,  loS  Pa.  St. 
C'M).  A  nonresident  manufacturer  of  intoxicating  drinks  put 
**'  up  his  whisky  and  other  liquors  in  quart  and  pint  bottles 
adapted  for  use  in  the  retail  trade  to  consumers.  These  he  sent 
to  an  agent  in  charge  of  a  store  rented  for  the  purpose  in  Wash- 
ington, Pennsylvania,  the  bottles  were  corke<l,  some  sealing  wax 
put  over  the  cork,  and  the  brand  or  initials  of  the  manufac- 
turer impressed  thereon.  The  bottles  so  secured  were  then  put 
in  pasteboard  boxes  or  covers,  and  packed  in  open  boxes  or 
barrels  for  shipment  to  the  Pennsylvania  st^re.  When  they  were 
received  at  the  store,  the  bottles  were  arranged  and  disj)layed 
on  the  shelves,  and  ofTerod  for  sale  to  the  consumer,  as  original 
jiackages  of  whisky.  Nojther  the  distiller  who  shipped  the 
whisky  nor  his  agent  who  sold  it  had  a  license  to  sell  intoxirjit- 
ing  drinks  under  tlio  liquor  laws  of  this  state,  but  made  sales 
oi  whisky  and  beer  by  the  pint  and  quui*!,  under  the  prcUiise 
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that  each  bottle  was  an  original  package  of  commerce.  The 
learned  judge  before  whom  an  indictment  against  the  seller  of 
the  bottles  of  liquor  was  brought  to  trial  submitted  the  ques- 
tion to  the  jury,  whether  this  method  of  putting  up  the  liquors 
in  bottles  was  not  adopted  as  a  device  to  evade  the  liquor  laws 
of  this  state.  The  jury  found  the  fact  to  be  that  it  was  a  mere 
device  and  rendered  a  verdict  of  guilty.  Upon  an  appeal  to 
this  court,  the  ruling  of  the  court  below  was  affirmed,  and 
in  speaking  on  the  second  assignment  of  error,  he  said  that 
whether  whisky  or  beer  could  be  put  up  in  pint  bottles,  and 
sold  by  tihe  single  bottle  as  an  original  package  under  the  pro- 
tection of  the  interstate  commerce  laws,  was  a  question  that 
would  be  decided  when  it  was  squarely  raised.  The  question 
was  next  raised  in  Commonwealth  v.  Shollenberger,  156  Pa.  St. 
201,  36  Am.  St.  Eep.  32,  and  its  decision  became  necessary  to 
the  disposition  of  that  case.  In  that  case,  a  nonresident  manu- 
facturer of  oleomargarine  had  estabhshed  a  store  for  its  sale  in 
Philadelphia,  and  held  a  license  under  the  internal  revenue  laws 
authorizing  such  sale.  His  agent  sold  a  tub  of  "the  goods"  to  a 
boardinghouse  keeper  for  use  in  the  place  of  butter  on  his 
table. 

The  defense  was,  that  the  tub  had  not  been  broken  or  divided 
by  the  seller,  and  was,  therefore,  an  original  package,  within  the 
meaning  of  the  interstate  commerce  eases.  We  held  that  the 
conclusion  did  not  follow  from  the  fact  stated,  and  attempted 
to  define  an  "original  package"  as  such  a  package  as  was  used 
in  good  faith  by  producers  and  shippers  for  convenience  in  ^^^ 
handling  and  security  in  transportation  of  thedr  wares  in  the 
ordinary  course  of  actual  commerce.  But  we  also  said  that,, 
where  the  size  of  the  package  was  adapted  for  the  retail  trade, 
so  that  'T^reaking  of  bulk"  was  not  necessary  to  "reduce  the 
goods  into  the  common  mass"  and  fit  them  for  the  retail  trade,, 
the  traffic  so  conducted  was  not  interstate,  but  infrastate  com- 
merce, or,  in  other  words,  the  common,  every-day,  retail  traffic 
of  the  community  in  which  the  store  was  located.  Let  us  look 
at  the  consequences  of  the  adoption  of  the  opposite  rule.  If  a 
pint  bottle  of  whisky  is  an  original  package  under  the  protec- 
tion of  Congress,  and  can  be  sold  as  such,  regardless  of  the  police 
legislation  of  the  state,  we  cannot  punish  the  sale  to  a  minor, 
to  a  person  of  known  intemperate  habits,  to  a  lunatic,  on  elec- 
tion days,  or  on  the  Sabbath.  All  power  over  the  traffic  for 
police  purposes  is  gone.  And  why?  Because  the  power  to  regu- 
late interstate  commerce,  intended  to  guard  against  stoppage 
along  state  Knes  for  examination  or  the  collection  of  customs 
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duties,  hsB  been  extended  by  conatmction,  until  it  is  made  to 
reach  and  protect  a  retail  traffic  carried  on  within  any  state,  if 
the  things  sold  have  come  into  the  reftailer's  store  from  a  non- 
resident manufacturer  or  sliipper.  If  this  be  a  sound  construc- 
tion, then  the  power  of  a  state  to  restrict  or  prohibit  an  injurious 
traffic  does  not  depend  on  the  deleterious  character  of  the  thing 
sold,  or  the  manner  in  which  sales  are  made,  or  the  public  or 
private  injury  inflicted  by  the  sale,  but  on  the  manner  in  which 
the  tiling  sold  comes  into  possession  of  the  seller.  If  he  makes 
the  article,  or  buys  it  of  another  citizen  of  the  state,  he  cannot 
sell  it  without  punishment.  If  he  buys  it  of  a  nonresident,  who 
sends  it  to  him  across  the  state  line,  he  may  sell  it  with  im- 
punity, and  the  state  is  powerless  to  stay  his  hands  or  to  regulate 
his  sales.  A  pint  of  whisky  put  up  in  a  flask,  if  made  or  bought 
in  this  state,  cannot  be  sold  without  a  license,  granted  by  the 
courts  after  an  examination  into  the  character  of  the  applicant 
and  his  business.  The  same  flask  of  whisky  put  up  across  the 
border  may  come  as  an  original  package  into  any  community, 
and  be  sold  to  any  person,  whether  a  minor,  a  drunkard,  or  a 
lunatic,  under  the  protection  of  the  constitution  of  the  United 
States. 

We  cannot  adopt  a  construction  that  seems  to  us  so  unnat- 
ural and  unreasonable,  and  that  would  work  such  absurd  and 
***  monstrous  results.  On  the  contrary,  we  hold,  as  we  think  is 
held  by  the  recent  case  of  Plumley  v.  Massachusetts,  155  U.  S. 
461,  that  the  mere  fact  that  a  police  law  may  afTect  the  trade  in 
articles  brought  from  another  state  does  not  amount  to  an  at- 
tempt to  regulate  interstate  commerce,  or  to  an  assumption  of 
power  belonging  to  Congress.  Coming  now  to  the  facts  of  tliis 
case,  we  find  tJie  alleged  "original  package  of  commerce"  to  be  a 
«mall  tub  of  oleomargarine,  containing  ten  pounds,  and,  in  fact, 
sold  to  a  consumer  for  use  as  an  article  of  food  upon  his  table. 
It  is  true  that  the  defendant  treats  his  trade  as  one  carried  on  at 
wholesale,  but  the  facts  of  the  special  verdict  show  that  this  is 
not  because  he  supplies  dealers,  or  sells  in  large  quantities  for 
shipment,  but  because  he  treats  the  little  tubs  and  packages  he 
sella  his  customers  as  "original  packages  of  commerce,"  and  his 
law-breaking  traffic  as  "interstate  commerce,"  He  docs  not 
*T)rcak  bulk"  by  taking  one  pound  out  of  a  package,  and  weigh- 
ing it  on  his  ecnles  for  the  supply  of  a  customer,  but  requires 
him  to  take  a  whole  tub,  whether  of  ten  pounds,  or  of  two,  or 
of  one,  is  immaterial,  but  it  must  be  a  whole  package  as  it  was  put 
up  at  the  factory.  If  the  pint  bottle  or  the- pound  package  has 
not  been  opened  and  divided  before  the  sale,  the  contention  is, 
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that  it  ihas  not  "become  a  part  of  "the  common  mass"  of  property 
entering  into  the  ordinary  business  of  the  citizens  of  the  state, 
but  is  an  original  package,  under  the  protection  of  Congress  as 
interstate  eommerce.  The  question  to  which  we  are  thus 
brought  is  the  same  that  was  encountered  in  Commonwealth  v. 
Schollenberger,  156  Pa.  St.  201;  36  Am.  St.  Eep.  32.  It  is 
whether  a  package,  intended  and  used  for  the  supply  of  the  re- 
tail trade,  is  am  "original  package,"  within  the  protection  of  the 
interstate  commerce  cases. 

"We  held  in  that  case  that  a  manufacturer  who  puts  up  his  pro- 
ducts in  packages  evidently  adapted  for  and  intended  to  meet 
the  requirements  of  an  unlawful  retail  trade  in  another  state,  and 
sends  theon  to  his  own  agent  in  that  state  for  sale  to  consumers, 
is  not  engaged  in  interstate  commerce,  but  is  engaged  in  an 
effort  to  carry  on  a  forbidden  business  by  masquerading  in  a 
character  to  which  he  has  no  honest  title.  We  are  not  deal- 
ing with  the  legislative  question.  Whether  the  trade  in  oleo- 
margarine is  injurious,  and  should  be  restricted,  is  a  question  that 
has  been  decided  for  us.  It  has  been  declared  injurious.  ^"^^  It 
has  been  placed  under  restrictions.  These  restrictions  have  been 
held  to  be  a  valid  exercise  of  the  police  power,  both  by  this  court 
and  the  supreme  court  of  the  United  States.  Our  question  is, 
whether  this  valid  restriction  can  be  enforced,  or  whether  the 
transparent  trick  of  putting  up  oleomargarine  in  small  packages 
in  another  state,  so  that  it  can  be  sold  at  retail  to  consumers  as 
an  article  of  food,  will  clothe  an  unlawful  retail  traffic  with  the 
coat  of  mail  belonging  to  honest,  legitimate,  interstate  commerce, 
and  set  the  police  laws  of  the  state  at  defiance.  In  disposing  of 
this  question,  we  hold  as  follows:  1.  The  character  of  the  pack- 
age, whether  original  or  not,  is  a  question  of  fact  when  there  are 
facts  to  be  passed  upon  bearing  upon  this  question,  and  should 
go  to  the  jury;  2.  It  is  a  question  of  laiw  wlien  the  facts  are 
agreed  upon,  or  presented  by  a  special  verdict,  as  in  this  case, 
and  should  be  decided  by  the  court;  3.  It  is  fair  to  presume  that 
a  package  was  intended,  by  him  who  devised  it,  for  the  purpose  for 
which  he  uses  it  in  his  own  business;  4.  A  package  devised  by  a 
nonresident  manufacturer,  or  put  up  by  him,  adapted  for  sale  at 
retail  to  individual  consumers,  such,  for  example,  as  a  flask  of 
whisky  or  a  tub,  or  pail,  or  roll  of  oleomargarine,  and  actually 
sold  by  him  or  his  agent  to  the  consumer  for  use  as  an  article 
of  food  or  drink,  in  violation  of  the  laws  of  the  state  where  such 
sales  take  place,  is  not  an  "original  package,"  within  the  meaning 
of  the  law  relating  to  interstate  commerce;  5.  The  punishment 
of  such  sales  under  the  police  power  of  the  state  is  not  an  inter- 
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ference  with  the  powers  of  Congress,  or  with  the  commerce  be- 
tween the  states  which  is  protected  by  the  constitution  of  the 
United  States. 

The  judgment  la  reversed,  and  judgment  is  now  entered  on 
the  special  verdict  in  favor  of  the  commonwealth.  The  record 
is  remitted,  that  sentence  may  be  imposed  according  to  law. 

INTERSTATE  COMMERCE— ORIGINAL  PACKAGE  DEFINED. 
Original  packaces  are  bundles  put  up  for  transportation  or  commercial 
handling,  and  usually  consist  of  a  number  of  things  bound  together  con- 
venient for  handling  and  convevance :  State  v.  Board  of  Assessors,  46 
La.  Ann.  146;  49  Am.  St.  Rep.  318,  and  note. 

INTERSTATE  COMMERCE  — OLEOMARGARINE  — ORIGINAL 
PACKAGES. — A  sale  of  oleomargarine,  otherwise  in  violation  of  a  state 
law,  is  not  protected  as  a  part  of  interstate  commerce  by  proof  that  it 
was  made,  stamped,  and  printed  in  another  state  fur  use  as  an  article  of 
food,  weighe<l  eighty  pounds,  and  was  sold  in  the  form  in  which  the 
maker  put  it  up  at  his  factory  in  such  other  state:  Commoawealth  y. 
SchoUenberger,  156  Pa.  St.  201;  36  Am.  St.  Rep.  32. 
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[170  Pennsylvania  State,  6H.] 

SCIRE  FACIAS— CONCEALED  CONVEYANCE.— If  a  judgment 
debtor  remains  in  possession  of  land  of  which  he  has  made  an  unrecorded 
conveyance,  of  which  the  plaintiff  has  had  no  notice,  the  judgment 
may  be  revived  i>y  scire  facias,  though  the  grantee  is  not  a  party  thereto. 
He  is  not  a  torre  tenant  of  the  land,  and  has  no  interest  of  which  the 
plaintiff  is  bound  to  take  notice. 

AN  AMICABIJ3  SCIRE  FACIAS  against  the  judgment  debtor 
has  the  same  effect  as  a  revival  of  the  jndgnicnt  by  writ  of  scire  facias 
regularly  issued,  and  therefore  binds  his  grantees  who  have  not  taken 
possession  nor  recorded  their  conveyai.ee,  if  the  plaintiff  has  no  notice 
thereof. 

A  SECOND  SCIRE  FACIAS  cannot  be  prosecuted  against  a  judg- 
ment debtor  on  the  ground  that,  liefore  the  prosecution  of  the  first,  he 
had  made  a  conveyance  of  which  the  plaintiif  had  no  notice,  actual  or 
constructive.  Because  of  his  want  of  such  notice,  he  did  ail  he  was  re- 
quired to  do,  and  tlie  scire  facias  has  the  same  effect  as  ii  the  grantee 
had  been  known  and  ha<l  l>een  made  a  party  thereto. 

Edward  Overton,  for  the  appellant. 

J.  C.  Ingham  and  D.  A.  Overton,  for  the  appellee. 

"*"  WTLLIAMS,  J.  This  appeal  presents  an  interesting  ques- 
tion. It  cnnnot  be  said  to  be  definitely  settled,  but  its  solution 
will  be  marie  comparatively  easy  by  a  distinct  statement  of  it, 
and  of  the  facts  on  which  it  arises.  The  plaintiff  is  the  liolder 
of  a  judgment  against  the  defendant,  which  was  entered  in  1886. 
It  then  became  a  lien  upon  a  valuable  farm  owned  by  the  defend- 
ant and  oprupiod  by  himself  and  his  family.  In  1891,  the  de- 
fendant and  hia  family  were  still  in  possession  of  the  farm  with- 
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out  visible  ®^®  change.  The  record  showed  the  title  remaining 
in  him.  There  is  no  allegation  of  notice,  actual  or  constructive, 
that  the  defendant  had  parted  with  his  title  to  anyone.  Upon 
this  sitate  of  facts,  the  plaintiff  applied  to  the  defendant  to  revive 
and  continue  the  lien  of  the  judgment  by  an  amicable  scire 
facias.  This  was  done,  and  the  Judgment  of  revival  duly  entered 
on  the  records  by  the  prothonotary.  During  the  following  year, 
Mrs.  Cleveland  told  the  plaintiff  that  her  husband  had  conveyed 
the  farm  to  her  by  a  deed  executed  by  him  prior  to  the  revival 
of  the  judgment  by  amicable  scire  facias  in  1891.  This  informa- 
tion started  in  the  mind  of  the  plaintiff  the  question  whether 
the  unrecorded  conveyance  to  Mrs.  Cleveland  would  affect,  in 
any  manner,  the  lien  of  his  judgment  as  revived  by  the  amicable 
scire  facias  signed  only  by  the  defendant.  He  seems  to  have 
assumed  that  this  question  must  have  an  affirmative  answer,  and 
to  have  turned  to  consider,  in  the  next  place,  what  it  was  neces- 
tsary  for  him  to  do  in  order  to  preserve  the  lien  of  his  judgment 
upon  the  farm  in  the  hands  of  Mrs.  Cleveland  as  terre  tenant. 
The  answer  to  the  first  of  these  questions  will  dispose  of  this 
appeal  and  of  the  appeal  of  Mrs.  Cleveland  in  another  case,  which 
was  heard  at  the  same  time  with  this  one.  We  are  to  inquire, 
therefore,  what  effect  the  secret  conveyance  by  Cleveland  to  his 
wife  had  upon  the  lien  of  the  plaintiff's  judgment  upon  the  farm 
so  conveyed.  It  may  be  well  to  begin  this  inquiry  by  considering 
just  what  is  meant  when  we  speak  of  the  lien  of  a  judgment  upon 
real  estate.  At  common  law,  a  judgment  was  not  a  lien  upon 
either  personal  or  real  estate.  We  have  no  statute  that  in  ex- 
press words  makes  a  judgment  a  lien  on  land.  The  lien  is  not 
an  incident  of  the  judgment,  therefore,  but  the  result  or  out- 
growth of  a  succession  of  statutes  subjecting  land  to  seizure  and 
sale  upon  execution  process.  Accordingly,  it  has  been  uniformly 
held  tliat  a  judgment  on  which  a  seizure  and  sale  of  land  is  not 
authorized  is  not  a  Hen  on  the  real  estate  of  the  defendant: 
Beam's  Appeal,  19  Pa.  St.  453;  Sehaffer  v.  Cadwallader,  36  Pa. 
St.  126.  Judgments  against  the  commonwealth,  against  counties 
and  townships,  against  municipal  corporations,  and  against  canal 
and  railroad  companies  belong  to  this  class.  Writs  of  fieri  facias 
for  the  seizure  and  sale  of  the  property  of  the  defendant  do  not 
ordinarily  issue  upon  such  judgments,  hrd  other  methods  of  com- 
pelling payment  are  provided  **''  by  statute.  When  the  right 
to  seize  and  sell  land  in  satisfaction  of  a  judgment  does  exist, 
it  must  be  exercised  within  such  period  as  the  law  giving  th« 
right  may  appoint.  Formerly,  this  period  was  a  year  and  a  day, 
and,  if  this  was  allowed  to  elapse,  the  plaintiff  was  required  to 
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warn  the  defendant  by  a  writ  of  scire  facias  poet  annum  «t  diem 
before  he  could  seize  the  defendant's  land  in  satisfaction  of  his 
judgment.  While  the  right  of  seizure  lasted,  the  judgment  was 
said  to  be  a  lien  on  the  defendant's  real  estate. 

When  the  right  of  seizure  was  lost  by  lapse  of  time,  the  judg- 
ment was  said  to  have  lost  its  lien.     By  our  act  of  April  16, 
1845,  the  plaintiff's  right  to  seize  land  was  extended  from  a  year 
and  a  day  to  five  years  from  the  date  on  which  the  judgment  was 
entered.     The  judgment  is,  therefore,  said  to  be  a  lien  for  five 
years  from  its  date  upon  all  the  real  estate  owned  by  the  de- 
fendant at  that  time,  because  the  plaintiff  may  levy  upon  and  sell 
such  real  estate  for  the  collection  of  the  sum  due  him  on  his 
judgment  at  any  time  within  five  years.    If  the  five  years  are 
allowed  to  expire,  the  plaintiff  is  in  the  same  situation  that  he 
would  have  been  in  under  the  old  law  limiting  his  right  to  exe- 
cution to  a  year  and  a  day.     His  right  to  seize  the  defendant's 
land  is  lost  by  the  lapse  of  time:  or,  in  other  words,  the  judg- 
ment has  lost  its  lien,  since  it  will  not  support  execution  process 
until  regularly  revived.     The  revival  of  a  judgment  means  sim- 
ply a  new  award  of  execution  process  for  its  collection.     This 
may  be  had  by  means  of  a  writ  of  scire  facias,  which,  after  the 
expiration  of  five  years,  is,  in  effect,  a  scire  facias  quare  execu- 
tionem  non.     If  issued  before  the  expiration  of  five  years,  it  is 
a  scire  facias  to  revive  and  continue  the  lien  of  the  judgment  for 
another  period  of  five  years.     Judgment  of  revival  may  be  had 
also  by  the  consent  of  the  defendant  without  a  writ.     Such  a 
revival  is  knorwn  as  an  amicable  scire  facias,  and  authorizes  the 
prothonotary  to  enter  judgment  against  the  defendant  for  the 
amount  due  on  the  judgment,  and  that  tlie  lien  of  the  judg- 
ment be  extended  for  another  period  of  five  years.     This  judg- 
ment may  be  again  revived  as  often  as  the  lapse  of  time  may 
require,  either  amicably  or  by  writ,  and  the  right  of  the  plain- 
tiff to  resort  to  the  real  estate  owned  by  the  defendant  when  the 
judgment  was  entered  is  thereby  preserved.     The  last  judgment 
of  the  series  is  that  by  which  the  amount  of  the  plaintiff's  "*® 
demand  is  ascertained,  and  his  right  to  execution  therefor  deter- 
mined.    The  several  judgments  that  precede  it  have  served  to 
preserve  the  plaintiff's  right  to  seize,  upon  execution  process,  all 
the  real  estate  that  could  have  been  seized  under  the  original 
judgment;  or,  in  other  words,  they  have  continued  the  lien  of  the 
judgment  upon  the  lands  that  were  originally  subject  to  it.     But 
being  more  than  five  years  old,  they  will  not  support  execution 
process,  and  have  ceased  to  have  any  significance,  except  as  sup- 
ports to  the  last  of  the  series,  and  to  process  issued  upon  it. 
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When  the  defendant  in  the  judgment  sells  land,  the  purchaser 
is  hound  to  take  notice  of  the  record.  The  record  informs  him 
of  the  existence  and  amount  of  the  judgment;  and  the  law,  which 
he  is  also  bound  to  know,  informs  him  that  the  land  he  is  buying 
is  subject  to  seizure  and  sale  for  the  payment  of  the  judgment  at 
any  time  within  five  years.  If  he  takes  possession  of  the  land 
or  records  his  deed,  the  plaintiff  is  bound  to  take  notice  of  his 
situation  as  a  terre  tenant,  and  thereafter,  upon  the  revival  of 
the  lien  of  liis  judgment,  to  give  the  terre  tenant  notice:  Arm- 
ington  V.  Ban,  100  Pa.  St.  165.  If  the  purchaser  does  not  re- 
cord his  deed  or  take  possession,  but  leaves  the  defendant  in  un- 
disturbed possession  of  the  land,  so  that  the  plaintiff  has  no 
knowledge  of  the  conveyance,  actual  or  constructive,  he  does  not 
become  a  terre  tenant  of  the  land,  and  has  no  interest  therein 
of  which  the  plaintiff  can  take  notice.  As  between  himself  and 
his  vendor,  he  may  have  a  good  title,  but  as  to  the  liem  cred- 
itor he  has  none,  because  the  conveyance  to  him  is  and  remains 
a  secret  one,  while  the  vendor  is  permitted  to  remain  in  possession 
in  the  same  manner  as  before  the  secret  conveyance  was  made. 
Under  such  circumstances,  the  revival  of  the  judgment  against 
the  defendant  is  all  that  is  possible  to  the  creditor,  and  it  will 
continue  the  right  to  seize  and  sell  the  real  estate  which  was  sub- 
ject to  seizure  under  the  preceding  judgment  or  judgments  of 
the  series.  It  can  make  no  difference  whether  the  judgment 
of  revival  is  obtained  by  means  of  the  writ  of  scire  facias  regu- 
larly issued,  or  by  an  amicable  scire  facias.  It  is  a  judgment 
against  the  defendant  who  was  the  owner  of  the  land  when 
the  judgment  was  entered,  and  who  remains  so  to  all  appearances, 
and  as  to  all  means  of  knowledge  open  to  the  creditor.  If  the 
creditor  or  the  purchaser  must  lose,  and  if  both  of  them  may  be 
said  to  be  innocent  parties,  then  the  ^^^  loss  must  fall  on  him 
whose  neglect  to  give  notice  has  occasioned  the  omission  or  fail- 
ure complained  of.  But  if  the  purchaser  records  his  deed,  or 
enters  into  the  actual  possession  of  the  land,  he  becoones  a 
holder  of  the  land  bound  by  the  judgment,  a  terre  tenant,  of 
whose  position  and  interest  the  judgment  creditor  is  bound  to 
take  notice,  at  his  peril.  If  thereafter  the  plaintiff  in  a  judgment 
against  the  vendor  disregards  the  position  of  the  terre  tenant, 
and  revives  his  judgment  without  legal  notice  to  him,  he  will  lose 
his  lien,  a?  to  the  lands  so  acquired  by  the  terre  tenant,  at  the 
end  of  five  years  from  the  time  when  the  notice  of  the  terre  ten- 
ant's title  can  be  broug'ht  home  to  him.  It  remains  to  apply 
these  principles  to  the  facts  of  this  case.     The  judgment  held 
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by  Conklin  was  entered  against  Cleveland  in  1886.  The  de- 
fendant Uien  owned  the  farm  on  which  he  lived,  and  the  judg- 
ment becr-tme  a  lien  upon  it. 

In  1891,  the  state  of  the  record  and  of  the  possession  remained 
the  same  as  in  1886.  The  plaintiff,  having,  therefor,  no  notice 
of  any  change  in  the  title,  revived  his  judgment  by  an  amicable 
scire  facia.s  signed  by  the  defendant.  This  judgment  of  revival 
continued  Ihe  right  of  the  plaintiff  to  execution  against  all  the 
lands  previously  bound  by  the  judgment  entered  in  1886;  in 
other  words,  it  continued  the  lien  of  the  judgment  upon  all  such 
lands  agninst  the  defendant  and  all  persons  claiming  under 
him  by  means  of  any  secret  conveyance.  Mrs.  Cleveland  held 
such  a  conveyance.  She  was  bound  to  know  of  the  judgment 
and  its  L'en  upon  the  farm.  She  was  bound  to  know  that,  if 
she  expected  to  assert  the  rights  of  a  terre  tenant,  it  was  her 
duty  to  m:ike  her  title  public,  so  that  the  plaintiff  could  be  fixed 
with  notice  of  it.  She  did  nothing.  The  plaintiff  did  the  only 
thing  possible  for  him.  He  revived  his  judgment  against  the 
defendanr,  and  we  have  no  doubt  that  the  revival  bound  the  land 
as  to  any  interest  acquired  by  Mrs.  Cleveland,  just  as  com- 
pletely as  it  would  have  done  if  she  had  joined  in  the  agree- 
ment witli  her  husband.  This  revival  continued  the  lien  of 
the  judgment  for  five  years  from  the  date  of  its  entry,  and  the 
Bubsequeni  recording  of  a  deed,  or  notice  given  in  any  other 
manner,  could  have  no  retroactive  operation.  This,  then,  was 
the  situ<ition  when,  in  1892,  Mrs.  Cleveland  gave  the  plaintiff 
notice  that  she  held  a  deed  for  the  farm  which  had  been  exe- 
cuted before  the  entry  of  the  judgment  upon  the  amicable  scire 
•**  facias.  This  notice  did  not  affect  the  lien  of  the  judgment 
in  the  Blighfceet  degree.  It  gave  her  no  rights  as  a  terre  tenant, 
except  such  as  began  at  that  time.  The  plaintiff  and  the  lien  of 
his  judgment  stood  after  the  notice  was  given  just  ae  they 
stood  before.  There  was  no  reason  for  taking  any  precaution- 
ary steps,  or  making  any  effort  to  bring  Mrs.  Cleveland  on  the 
record,  until  it  became  necessary  to  revive  the  judgment  again 
against  the  defendant.  The  plaintiff  seems  to  have  reached  an 
opposite  conclusion.  He  at  once  issued  a  scire  facias  on  the 
original  judgment,  which  was  at  the  time  more  than  five  years 
old,  and  named  Mrs.  Cleveland  therein  as  a  terre  tenant.  This 
wa.s  not  only  unnecessary,  but  it  was  wholly  unauthorized.  The 
defendant  took  defense  on  the  ground  that  the  judgment  had 
been  once  regularly  revived  as  against  him,  and  that  he  waa 
not  liable  to  a  second  judgment  for  the  same  cause  of  action- 
Mrs.  Cleveland  took  defense  on  the  ground  tliat  the  lien  of  the 
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judgment  of  1886  had  been  lost  by  lapse  of  time,  and  could  not 
be  revived  against  her.  The  court  below  overruled  the  defense 
eet  up  by  the  defendant,  disposed  of  Mrs.  Cleveland's  allegation, 
that  as  to  lier  the  judgment  of  1886,  having  ceased  to  be  a  lien, 
would  not  support  the  scire  facias,  by  admitting  evidence  to 
show  the  continuance  of  the  lien  against  the  defendant,  and 
then  rendered  judgment  agiainst  both.  This  was  an  error.  The 
writ  should  not  have  been  issued.  Having  been  issued,  the 
court  should  have  refused  to  enter  judgment  upon  it  against 
either  of  the  defendants.  The  plaintiff  needed  no  help  until 
it  should  become  necessary  to  revive  his  judgment  again.  When 
thait  time  comes,  he  will  issue  his  writ  of  scire  facias  naming 
Mrs.  Cleveland  as  terre  tenant,  but  he  will  proceed  upon  the 
judgment  entered  upon  the  amicable  scire  facias  in  1891,  which, 
as  we  have  seen,  binds  the  land,  as  well  in  the  hands  of  Mrst 
Cleveland,  upon  the  facts  of  this  case,  as  in  the  hands  of  her 
husband.  But  the  error  into  which  the  plaintiff  and  the  court 
below  fell  was  not  in  this  case,  but,  as  we  have  said,  in  the  action 
brought  by  scire  facias  against  the  defendant,  and  his  wife  aa 
terre  tenant,  on  the  original  judgment  entered  in  1886. 

The  judgment  appearing  upon  this  record  is,  therefore,  af- 
firmed. 

SCIKE  FACIAS— AMICABLE— EFFECT.— The  filing  of  an  amicable 
scire  facias  has  the  same  effect  as  the  issuing  of  an  adverse  writ  for  the 
flame  purpose:  Frierson  v.  Harris,  94  Am.  Dec.  222.  See  this  note  fur- 
ther for  an  exhaustive  treatment  of  the  subiect  of  scire  facias. 
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[171  Pennsylvania  State,  1.] 

INSURANCE,  LIFE.— VOLUNTARY  EXPOSURE  TO  UN- 
NECESSARY DANGER  means  intentional  exposure  to  such  danger. 

EVIDENCE  OF  VOLUNTARY  EXPOSURE  TO  DANGER.— 
The  intention  of  the  assured  to  voluntarily  expose  himself  to  unnecessary 
danger  maybe  inferred  from  his  acting  so  recklessly  and  carelessly  as  to 
Bhow  an  utter  disregard  of  known  danger,  or  from  his  taking  a  risk  of  a 
danger  which  is  so  obvious  that  a  prudent  man,  exercising  reasonable 
forethought,  would  not  have  taken  it. 

A  CONDITION  EXEMPTING  THE  INSURER  FROM  LIA- 
BILITY for  injuries  suffered  by  the  assured  while  walking  or  being  on  a 
railway  bridge  or  roadbed,  does  not  extend  to  injuries  suffered  by  him 
when  his  business  calls  him  to  a  track  or  crossing  for  a  lawful  purpose, 
unless  it  was  in  a  time  of  danger,  and  he  willfully  exposed  himself  to 
•uch  danger. 

A  CONDITION  IN  A  POLICY  EXEMPTING  AN  INSURER 
from  liability  for  injuries  suffered  by  the  assured  while  on  a  railway  road- 
bed does  not  extend  to  the  whole  right  of  way,  but  tinly  to  that  space 
where  a  person  might  be  injured  by  cars  running  along  the  track. 
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Action  against  an  insurance  company  on  a  policy  insur- 
ing against  accident  the  husband  of  the  plaintiff.  This  policy 
provided  that  the  insurer  should  not  be  answerable  for  injuries 
received  by  the  assured  from  voluntary  exposure  to  unnecessary 
danger,  nor  from  walking  on  a  railway  bridge  or  roadbed.  It 
wtis  claimed  in  defense  that  the  decedent  had  voluntarily  ex- 
posed himself  to  unnecessary  danger,  and  had  also  received  an 
injury  resulting  in  his  death,  while  walking  on  the  track  of  a 
railway.  The  assured  was  a  lumberman,  and,  in  the  regular 
carrying  on  of  his  business,  went  to  a  station  on  a  railway,  where 
it  was  the  custom  of  persons  to  flag  trains  which  they  wish  to 
stop.  After  flagging  a  train,  he  was  returning  to  the  station, 
walking  by  the  side  of  the  track,  and,  either  stumbling  or  slip- 
ping, he  fell  toward  the  track,  and  was  struck  and  killed  by  the 
engine  of  an  approaching  train.  The  instruction  of  the  court 
86  to  what  was  a  voluntary  exposure  to  unnecessary  danger, 
within  the  meaning  of  the  policy,  sufficiently  appears  from  the 
opinion.  With  respect  to  the  claim  that  the  defendant  was  ex- 
cused from  liability,  because  the  injury  to  decedent  occurred 
while  on  the  roadbed  of  a  railway,  the  court  instructed  the  jury, 
that  the  provision  in  the  policy  upon  that  subject  was  not  in- 
tended to  exclude  the  a^ured  from  going  or  being  upon  a  road- 
bed upon  his  lawful  business,  unless  it  was  in  a  time  of  danger, 
when  he  willfully  exposed  himself  to  danger  by  being  there;  and 
that,  though  he  was  within  the  right  of  way  when  injured,  he 
could  not  be  deemed  upon  a  roadbed,  unless  his  position  waa 
such  tliat  he  might  have  been  injured  by  the  cars  as  tlicy  were 
passing  and  repassing  upon  the  railway.  The  jury  returned  • 
verdict  for  the  plaintiff,  and  the  defendant  appealed. 

J.  A.  Beeber,  John  G.  Johnson,  and  Clarence  E.  Sprout,  for 
the  appellant. 

Heru7  C.  McCormick,  Frank  P.  Cummings,  and  Scth  T.  Mc- 
Cormick,  for  the  appellee. 

»•  STERRETT,  C.  J.  This  action  was  brought  on  a  life 
insurance  policy  issued  by  the  defendant  company  to  Francii 
De  Loy,  husband  of  the  plaintiff — beneficiary  therein  named — 
to  recover  indemnity  for  the  accidental  death  of  said  aaeured. 

The  policy  contains  eight  provisions  relieving  the  company 
from  liability,  the  fifth  of  which  recites  thirty-one  different 
kinds  of  accident  for  which  it  is  declared  the  company  ahall  not 
be  liable.  Among  these  exemptions  are  the  two  f(rflowing,  which 
practically  conatitute  the  only  grounds  of  defenae  on  whicih  the 
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defendant  relies:  1.  "Voluntary  exposure  to  unnecesary  dan- 
ger"; and  2.  "Walking  or  being  on  a  railway  bridge  or  roadbed." 

While  the  specifications  of  error  are  eleven  in  number,  they 
«aoh  relate  to  one  or  both  of  these  exemptions  or  grounds  of  de- 
fense, and  hence  it  is  unnecessary  to  notice  them  seriatim. 

As  to  the  first  ground  of  defense,  the  learned  president  of  the 
court  below  instructed  the  jury,  inter  alia,  that  voluntary  ex- 
posure to  unnecessary  danger  "means  an  intentional  exposure  to 
unnecessary  danger";  and,  unless  the  assured  "did  it  intention- 
ally, you  oannot  find  that  he  exposed  himself  to  danger,  within 

the  terms  of  this  exception It  is  very  difficult,  and,  in 

fact,  it  is  rarely  the  ease  that  you  can  prove  by  positive  evidence 
what  a  man's  intentions  were,  and  hence  you  must  determine  his 
intentions  generally  from  his  acts  and  conduct;  and,  it  may  be 
«aid  that  if  a  man  acts  so  recklessly  and  carelessly  that  he  shows 
an  utter  disregard  of  a  known  danger,  then  he  may  be  said  to 
have  exposed  himself  voluntarily  to  danger.  Or,  if  the  risk  of 
■danger  is  so  obvious  that  a  prudent  man,  exercising  reasonable 
foresight,  would  not  have  done  the  act,  then  he  may  be  said  to 
have  voluntarily  exposed  his  person  to  danger.  It  must  also  be 
€xposure  to  unnecessary  danger." 

This  exoerpt  from  the  charge  is  the  subjeot  of  specific  com- 
plaint in  the  first  assignment  of  error,  and  is  involved  in  some 
of  the  others.  It  fairly  represents  the  learned  judge's  construc- 
tion of  the  clause  first  above  quoted,  and  is  substantially  cor- 
rect, because  it  is  in  harmony  with  the  ruling  of  this  court,  on 
the  same  clause,  in  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St. 
262;  48  Am.  Rep.  205.  In  that  case,  Mr.  Chief  Justice  Mer- 
cur,  referring  to  the  assured,  said:  "It  is  true,  he  voluntarily 
left  the  car;  but  **  a  clear  distinction  exists  between  a  volun- 
tary act  and  a  voluntary  exposure  to  danger.  Hidden  danger  may 
exist,  yet  the  exposure  thereto,  without  any  knowledge  of  the  dan- 
ger, does  not  constitute  a  voluntary  exposure  to  it The  re- 
sult of  the  act  does  not  necessarily  determine  the  motive  which 
prompted  the  action.  The  act  may  be  voluntary,  yet  the  exposure 
involuntary.  The  danger  being  unknown,  the  injury  is  acci- 
dental.'* 

The  construction  put  upon  the  exempting  clause  in  question 
by  the  court  below  is  also  in  substantial  accord  with  that  given 
to  similar  phrases  in  other  well-considered  cases,  among  which 
are  Manufacturers'  etc.  Co.  v.  Dorgan,  58  Fed.  Rep.  945;  Schnei- 
der V.  Provident  Life  Ins.  Co.,  24  Wis.  28;  1  Am.  Rep.  157; 
Providence  Life  Ins.  Co.  v.  Martin,  32  Md.  310;  Equitable  etc. 
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Ins.  Co.  V.  Osboni,  90  Ala.  201;  Marx  v.  Travelers'  Ins.  Co.,  39 
Fed.  Rep.  331;  Pacific  Mut.  Life  Ins.  Co.  v.  Snowden,  68  Fed. 
Rep.  343.  But  aside  from  rulings  in  similar  cases,  our  own  con- 
struction of  the  same  clause  in  Burkhard  v.  Travelers'  Ins.  Co., 
102  Pa.  St.  262,  48  Am.  Rep.  205,  ought  to  be  conclusive. 

As  to  the  instructions  relating  to  the  second  ground  of  de- 
fense, including  the  learned  judge's  answers  to  defendant's 
points  for  ch-arge,  we  think  they  are  also  substantially  correct 
and  adequate.  There  is  nothing  in  either  of  them  that  requires 
elaboration.  The  testimony  tends  to  show  that  the  death  of 
the  assured  was  the  result  of  an  accident  that  was  fairly  within 
the  terms  of  the  policy  as  properly  construed  by  the  court. 
The  ca.se  was  fairly  eubmitted  to  the  jury,  and,  in  the  light  o£ 
all  the  testimony,  their  verdict  was  fully  warranted. 

Judgment  aflBrmed. 


INSURANCE— ACCIDKNT.— Death  by  voliintarv  exposure  to  un- 
necessary danger,  hazard,  or  perilous  adventure,  within  the  meaning  of 
the  UBusil  exemption  clause  in  policies  of  insurance  against  accident,  is 
where  the  insun-d  intentionally  does  seme  unnecessary  act  which  reason- 
able and  ordinary  prudence  would  pronounce  dangerous,  and  his  death 
occurs  in  consequence  thereof.  If  the  danger  was  obvious,  the  exposure 
to  it  voluntary  and  unnecef-^ary,  and  the  death  of  the  insured  ensued  in 
consequence,  the  case  may  fairlv  be  held  to  be  within  the  exception  in 
the  jx)licv:  Extended  note  to  Travelers'  Ins.  Co.  v.  Jones,  12  Am.  St. 
Rep.  272',  274. 

INSURANCE— ACCIDENT— ROADBED.— A  space  between  railroad 
tracks  constituting  a  well-l>eaten,  levt'l,  and  smooth  walk  is  not  a  part 
of  the  roadbed,  within  the  meaning  of  an  accilent  insurance  policy  not 
insuring  against  accidents  "on  a  railroad  bridire,  trestle,  or  roadtJed": 
Meadows  v.  Pacific  etc.  Ins.  Co.,  \2^  Mo.  76;  ante,  p.  427. 

ACCIDENT  INSURANCE.— EVIDENCE  OF  CAUSE  OF  DEATH 
it  the  subject  of  the  monographic  note  to  Meadows  v.  Pacific  etc.  Ins.  Oo.» 
ante,  p.  441. 
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EMINFNT  DOMAIN.— THE  DAMAGES  RECOVERABLE  FOR 
THE  OPENING  OF  A  STREET,  where  they  constitute  an  indivisible 
claim,  inchi'le  all  elements  of  damatre  already  existing,  but  do  not  in- 
clude rights  of  action  whitrh  are  yet  inchoate,  or  damages  which  may 
not  follow  from  such  opening. 

THE  DAMAGES  BEt  OVERABLE  BY  A  PROPERTY  OWNER 
FOR  THE  GRADING  OF  A  STKEKT  in  front  of,  or  running  through, 
his  property  are  not  part  of  the  damages  recoverable  for  the  o|>ening  of 
the  street.  Therefore,  if  the  grailing  occurs  as  a  separate  act,  so  longf 
after  the  opening  of  the  street  that  the  assessment  of  damages  at  the 
time  of  the  appropriation  could  not  have  included  those  resulting  from 
the  gradine,  the  latter  may  be  ascertained  and  recovered  in  a  second 
action  or  proceeding. 
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THE  RIGHT  TO  RECOVER  DAMAGES  FOR  THE  GRADING 
OF  A  STREET  IS  NOT  WAIVED  by  disclaiming  all  damages  for  the 
opening  of  such  street,  because  the  right  to  damages  for  the  change  of 
grade  does  not  accrue  until  the  actual  change  is  made  on  the  ground. 

Joseph  S.  Clark  and  John  G.  Johnson,  for  the  appellant. 

E.  Spencer  Miller,  assistant  city  solicitor,  and  Charles  F.  War- 
wick, city  solicitor,  for  the  appellee. 

•*  MITCHELL,  J.  Appellant's  amended  statement  is  a 
petition  under  the  act  of  May  16,  1891  (Pub.  Laws,  75)..  for  the 
appointment  of  viewers  to  assess  damages  for  a  change  of  grade 
of  Forty-fifth  street.  The  city  of  Philadelphia  set  up  in  its  an- 
swer that,  in  a  prior  proceeding  in  the  quarter  sessions  for  the 
opening  of  said  Forty-fifth  street,  the  petitioner  had  expressly 
waived  his  claim  for  damages  for  his  land  taken  by  the  opening, 
and,  therefore,  was  now  barred  from  his  present  claim.  The 
court  below  sustained  this  view  'by  discharging  the  rule  for  the 
appointment  of  viewers. 

The  waiver  must  be  either  by  estoppel  or  by  intention. 

1.  The  claim  of  a  property  owner  against  the  city  for  the 
opening  of  a  street  is  a  single  claim  for  the  depreciation  in  the 
value  of  his  land,  though  it  may  include  various  elements  such 
as  the  value  of  the  part  actually  taken,  and  the  injury  to  what 
is  left,  whether  the  latter  is  by  reason  of  diminished  size,  incon- 
venient shape,  difference  of  grade,  or  other  attendant  circum- 
stances. It  was  accordingly  held  in  Pusey  v.  Allegheny,  98  Pa. 
St.  522,  and  other  cases  that  have  followed  it,  including  Righter 
V.  Philadelphia,  161  Pa.  St.  73,  that  the  claim  must  be  asserted 
as  an  entirety  in  the  same  proceeding,  and,  if  any  part  of  it  be 
omitted,  the  owner  will  be  estopped  from  setting  it  up  in  a  sub- 
sequent action.  To  this  rule,  however,  there  is  the  necessary 
limitation  that  the  claim  need  only  include  elements  already 
existing.  No  proceeding  can  be  required  to  include  rights  of 
action  which  are  yet  inchoate.  Where,  therefore,  "the  grading 
occurs  as  a  separate  act  of  the  public  authorities,  and  so  long 
after  the  opening  of  the  street  that  the  assessment  of  damages 
^'  at  the  time  of  the  appropriation  cannot  include  those  result- 
in.?  fvcm  the  grading,  the  latter  may  be  ascertained  by  a  second 
view":  Pusey  v.  Allegheny,  98  Pa.  St.  522. 

The  present  case  comes  within  the  exact  terms  of  the  excep- 
tion. The  report  of  the  viewers  to  open  Forty-fifth  street  waa 
confirmed,  and  the  decree  thereon  made,  June  25,  1887.  The 
ordinance  under  which  the  grading  of  the  street  was  done  waa 
not  passed  until  March  10,  1888.    The  right  to  damages  for 
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change  of  grade  does  not  accrue  until  the  actual  change  is  made 
on  tlae  ground:  Ogden  v.  Philadelphia,  143  Pa.  St.  430.  When, 
therefore,  the  appellant,  in  the  proceeding  in  the  quarter  ses- 
sions to  open  the  street,  disclaimed  "any  damage  for  the  prop- 
erty taken  by  the  opening  of  said  street,"  there  \ras  no  neces- 
sary legal  implication  that  he  thereby  waived  n  claim  for  damages 
by  change  of  grade  which  was  es  yet  inchoate,  and  for  which 
no  right  of  action  yet  exists.  There  was,  therefore,  no  estop- 
pel, by  virtue  of  such  disclaimer,  against  the  assertion  of  the 
other  right  when  it  should  arise.  The  opening  and  grading 
were  separate  acts,  one  through  the  operation  of  the  court  of 
quarter  sessions,  and  the  other  through  an  ordinance  of  coun- 
cil, and  the  latter  was,  in  the  language  of  Pu?ey  v.  Allegheny, 
98  Pa.  St.  522,  «ilready  quoted,  so  long  after  the  former  that 
"the  assessment  of  damages  at  the  time  of  the  appropriation  : 
cannot  include  those  resulting  from  the  grading."  [ 

The  argument  of  the  appellee,  that  by  this  construction  the 
advantage  to  the  city  of  having  the  complete  damage  assessed 
in  a  single  proceeding  will  be  lost,  and  that  property  owners 
may,  by  dedication  in  advance,  or  by  proceedings  in  the  quarter 
sessions,  secure  an  opening  without  the  risk  of  assessment  for 
benefits,  would  be  a  good  argument  ad  inconvenieniem  ad- 
dressed to  the  lanv-making  power,  but  even  then  there  is  another 
horn  to  the  dilemma,  which  is,  that  the  assessment  of  damages 
for  a  change  of  grade  not  yet  actually  made  is  epeculative,  as 
it  is  compensating  the  owner  in  advance  for  an  injury  not  yet 
done  to  him,  and  which,  in  fact,  may  never  be  done.  This  is  the 
view  that  was  successfully  urged  by  the  city  of  Philadelphia  in 
In  re  Plan  1G6,  143  Pa.  St.  414,  and  the  rule  was  there  settled 
that  no  damages  are  recoverable  for  change  of  grade  until  the 
actual  work  on  the  ground  is  begun.  By  this  rule,  as  was  there 
said,  "The  city  is  not  exposed  to  the  danger  of  speculative  dam- 
ages *•  for  a  change  that  may  never  be  made  in  fact,  while  the 
property  owner  will  still  be  compensated,  but  for  an  actual 
change  when  it  is  made  on  the  land."  The  subject  has  inher- 
ent difficulties,  because  no  general  rule  can  be  formulated  which 
will  invariably  work  justice  to  all  parties.  But  the  vigilance  of 
the  city  officers  can,  in  most  cases,  protect  the  city's  interest  by 
^eing  that  dedications  of  land,  or  waivers  of  damages  for  open- 
ing, are  not  accepted,  unless  they  include  waiver  of  damages  as 
to  grade,  and  that  ordinances  for  opening  shall  also  provide  for 
grading,  so  that  the  acts  shall  be  concurrent,  and  claims  for  both 
be  necessarily  presented  in  the  samo  proceeding.  It  may  also  be 
worth  while  for  the  law-making  autliorities  to  consider  whether 
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the  jurisdiction  of  the  quarter  sessions  over  the  opening  of 
streets,  at  least  in  cities  of  the  first  class,  where  damages  are  so 
important  a  part  of  the  expenses  of  government,  should  not  be 
limited  or  taken  away,  if  it  may  constitutionally  be  done,  and  the 
whole  subject  left  exclusively  to  the  city  councils  where  it  prop- 
erly belongs.  The  authority  is  not  in  its  nature  judicial,  but 
legisllative,  and  its  survWal  in  the  quarter  sessions  is  a  remnant 
of  the  colonial  days,  when  that  tribunal,  before  the  accurate 
definition  and  separation  of  consititutional  powers,  exercised  a 
general  and  very  miscellaneous  jurisdiction  over  the  great  body 
of  local  affairs.  That  the  jurisdiction  in  the  rural  parts  of  the 
state  where  roads  are  matters  of  general  concern,  and  the  land 
damages  for  opening  are  relatively  small,  is  still  beneficial,  and 
the  public  interest  is  watched  and  subserved,  is  probably  unques- 
tionable, but  it  is  patent  to  everyone  who  has  presided  in  the 
quarter  sessions  of  Philadelphia  during  the  past  twenty  years 
that  the  opening  of  streets  by  proceedings  under  the  road  laws 
is  always  at  the  instance,  and  for  the  benefit,  of  private  enter- 
prise, and  the  public  necessity  or  convenience  alleged  as  a  basis 
is,  like  the  right  of  eminent  domain  under  the  corporation  laws, 
the  thinnest  kind  of  a  mask  for  individual  profit. 

2.  The  waiver  of  appellant's  claim  to  damages  may  extend 
to  and  include  damages  resulting  from  the  opening  at  the  grade 
on  the  city  plan,  if  such  was,  in  fact,  the  intention  of  the  waiver 
at  the  time,  and  it  is  argued  for  the  city  that  such  must  have 
been  the  intention,  as  the  appellant  must  have  known  that  when 
the  street  was  opened  it  would  be  at  the  established  grade.  We 
do  not,  however,  think  this  result  follows;  certainly  ^"^  there  is 
no  sufficient  evidence  of  it  in  the  appellant's  petition  and  the 
city's  answer,  which  are  all  the  court  had  before  it.  The  waiver, 
as  it  is  set  out  in  the  viewers'  report,  is  of  damages  for  "prop- 
erty taken  by  the  opening,"  and,  as  we  have  seen,  the  munici- 
pal aots  of  opening  and  grading  were  not  contemporaneous,  but 
the  first  was  ended  by  a  final  decree  of  court  more  than  eiffht 
months  before  the  latter  was  authorized  by  ordinance.  The 
damages  for  change  of  grade  are  not  within  the  letter  of  the 
waiver,  nor  do  the  circumstances  show  that  they  were  within  the 
intent.  But  this  is  not  all.  It  appears  in  the  appellant's  state- 
ment that,  at  the  very  time  when  this  waiver  was  made  in  the 
proceeding  to  open,  he  had  a  separate  proceeding  of  his  own 
pending  in  the  same  court,  for  the  assessment  of  his  damages 
by  the  change  of  grade.  It  is  true  that  it  was  subsequently 
held  that  he  had  no  right  of  action  for  the  paper  change,  and, 
therefore,  the  proceeding  was  not  only  premature,  but  in  the 
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•wrong  court:  In  re  Plan  166,  143  Pa.  St.  414.  But  the  fact 
that  appellant  then  had  such  an  action  pending,  which  he  waft 
pursuing  for  the  assessment  of  these  very  damages,  and  which 
was  not  abandoned  nor  even  referred  to,  is  conclusive  that  the 
waiver  was  not  intended  to  cover  anything  more  than  its  literal 
terms  included — the  damages  for  property  taken  in  the  opening. 

There  was  no  waiver,  therefore,  either  by  estoppel  or  by  in- 
tention, of  the  damages  claimed  in  this  proceeding,  and  the  ap- 
pellant was  entitled  to  have  viewers  appointed  and  the  case  pro- 
ceed regularly  according  to  the  statute. 

This  result  is  not  in  conflict,  as  is  argued,  with  the  decision  in 
Eighter  v.  Philadelphia,  161  Pa.  St.  73.  In  that  case,  the  open- 
ing and  grading  were  done  at  the  same  time,  and  the  ground 
of  the  decision,  as  stated  by  our  brother  Fell,  is,  that  as  an  action 
must  have  included  both  elements  of  damage,  the  waiver  must 
be  presumed  to  have  been  intended  to  include  both.  "If  no  ded- 
ication had  been  made,  and  the  city  had  done  precisely  what  it 
did — opened  and  graded  the  street  at  the  same  time — ^the  plain- 
tififs  action  for  the  opening  would  have  included  his  damages 

for  the  grading The  question  is  one  of  intention,  to  be 

gathered  from  the  deed,  with  the  aid  of  the  circumstances  sur- 
rounding the  parties."  And  the  most  potent  factor  among 
such  circumstances  is  the  opening  and  grading  at  the  same  *® 
time,  in  which  respect  the  case  differs  from  the  present.  That 
was  an  illustration  of  the  rule  laid  down  in  Pusey  v.  Allegheny, 
98  Pa.  St.  522;  this  is  an  example  of  the  exception. 

Judgment  reversed  and  procedendo  awarded. 


EMINENT  DOMAIN  — CONSEQUENTIAL  DAMAGE  FOR  IM- 
PROVEMENT OF  STREET.— Consequential  damajzes  involved  in  the 
lawful  improvement  of  a  Htreet  for  street  purposes  are  merely  the  conse- 
quence of  a  legal  act,  and  not  a  taking  of  nro|>erty.  They  cannot  form 
the  hasis  for  a  recovery  in  the  courts  nor  of  a  lawful  claim  for  compen- 
sation: Helden  V.  Jacksonville,  28  Fla.  558;  29  Am.  St.  Rep.  278,  and 
note.  A  city  is  not  liable  for  consequential  damagea  caused  by  the  jjrad- 
ingof  its  streets,  unie-s  the  work  is  neglicentiv  performed:  Davis  v. 
Crawfordsville,  119  Ind.  1;  12  Am.  St.  Rep.  361,  and  note  with  the 
cases  collected. 
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WiLKES-BaRRE  V,    EoCKAFELLOW. 
[171  Pennsylvania  State,  177.] 

OFFICIAL  BONDS— THE  LIABILITY  OF  BOTH  PRINCIPAL 
AND  SURETIES  on  an  official  bond  must  be  measured  by  the  terms  of 
the  instrument.  These  must  receive  a  reasonable  construction,  and  this 
requires  that  they  shall  not  be  extended  so  as  to  cover  any  violation  ex- 
cept of  official  duties.  Therefore,  sureties  are  not  answerable  for  extra- 
official  acts  or  undertakings  of  their  principal. 

IF  A  CITY  TREAiSURER  BECOMES  A  BORROWER  OF  THE 
MONEYS  INTRUSTED  TO  HIS  CARE,  by  the  loan  to  him  thereof  by 
the  sanction  of  the  proper  municipal  authorities,  the  sureties  on  hia 
official  bonds  are  not  answerable  for  the  repayment  thereof,  for  the  rea- 
son that  it  is  not  an  official  duty  arising  from  his  being  treasurer,  but 
merely  an  obligation  resulting  from  his  having  become  a  debtor  of  the 
municipality.  Nor  need  the  sureties  prove  that  the  action  of  the  munic- 
ipal authorities  was  regular,  or  that  all  the  steps  which  ought  to  have 
been  taken  before  making  the  loan  were  taken.  It  is  sutlicient  that, 
without  the  knowledge  of  the  sureties,  their  principal  had  been  turned 
from  a  mere  custodian  of  public  moneys  into  a  borrower  of  them  by  the 
action  of  the  municipal  officers,  and  the  money  subjected  to  all  the  risks 
of  loss  incident  to  its  being  mingled  with  the  funds  of  tlie  borrower,  and 
used  in  his  private  business. 

IF  A  CITY  TREASURER  BECOMES  A  BORROWER  OF  THE 
FUNDS  in  his  official  custody,  and  pays  interest  to  himself  as  such  offi- 
cer, the  sureties  on  his  official  bond  are  answerable  for  such  interest,  if 
he  afterward  misappropriates  it,  or  it  is  by  any  other  cause  lost  or  not 
properly  accounted  for. 

THE  SURETIES  OF  A  CITY  TREASURER  ARE  NOT  AN- 
SWERABLE FOR  INTEREST  on  a  balance  in  his  hands  in  favor  of  the 
municipality,  and  upon  wliich  he  agreed  to  pay  interest.  Such  an  agree- 
ment is  against  public  policy. 

ENTRIES  ON  PUBLIC  BOOKS— BONDS.— While  the  entries 
made  by  a  city  treasurer  in  his  books  are  prima  facie  evidence  against 
his  sureties,  they  should  be  permitted  to  prove  that  ttie  items,  or  some 
of  them,  have  been  erroneously  entered,  that  their  principal  was  mis- 
taken in  his  view  of  his  own  liability,  or  was  disposed,  unfairly,  to  make 
them  responsible  for  sums  of  money  for  which  no  recovery  could  other- 
wise be  had  against  them. 

S.  J.  Strauss,  W.  H.  Palmer,  F.  W.  Wheaton,  and  G.  R.  Bed- 
ford, for  the  appellants. 

Alexander  Famham,  John  McGahren,  and  William  S.  Mc- 
Lean, for  the  appellee. 

^^''  WILLIAMS,  J.  This  is  an  action  upon  an  official  bond. 
Ihe  principal  obligor  allowed  judgment  to  go  by  default.  The 
sureties  made  defense,  and  raised  on  the  trial  some  questions 
that,  80  far  as  we  have  been  able  to  discover,  have  not  been 
passed  upon  in  the  form  in  which  they  now  appear.  It  seems  that 
F.  V.  Rockafellow  was  elected  treasurer  of  the  city  of  Wilkes- 
Barre  for  twenty-one  years  consecutively.  His  last  election  took 
place  in  April,  1893,  and  he  gave  the  bond  now  sued  on  soon 
after.    During  all  this  time  he  was  a  banker,  in  good  financial 
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fltanding,  doing  business  in  "Wilkes-Barre.  In  February,  1893, 
Ids  bank  suddenly  closed  its  doors.  Its  liabilities  proved  to  be 
large  and  its  assets  practically  nothing.  He  made  a  general 
assignment  for  the  benefit  of  his  creditors,  but  his  assigned  es- 
tate realized  less  than  seven  per  cent  on  his  liabilities.  His  in- 
debtedness to  the  city  as  treasurer  was  ascertained  to  be  fifty- 
one  thousand  seven  hundred  and  forty-three  dollars  and  one 
cent.  It  was  made  up  of  four  items,  viz.,  the  sinking  fund  of 
the  city,  and  between  four  thousand  and  five  thoiisand  dollars 
of  interest  thereon,  the  ordinary  or  current  funds  of  the  city, 
and  a  considerable  sum  allowed  as  interest  on  the  balance  due 
upon  this  account. 

The  position  of  the  sureties  is,  that  their  undertaking  is  to  be 
responsible  for  their  principal  as  an  officer,  and  not  as  a  banker 
or  borrower;  the  condition  of  the  official  bond  being,  that  their 
***  principal,  "treasurer  of  said  city  of  Wilkes-Barre,  shall  faith- 
fully discharge  the  duties  of  his  said  office,  and  pay  over  and 
safely  deliver  into  the  hands  of  his  successor  all  moneys,  books, 
accounts,  papers,  and  other  things"  belonging  to  the  city  which 
he  shall  hold  as  such  officer.  They  allege  that  he  held 
no  part  of  the  fifty-one  thousand  seven  'hundred  and  forty-three 
dollars  and  one  cent,  found  due  from  him  when  his  bank 
closed  its  doors,  as  a  city  treasurer,  but  as  a  borrower,  and  that 
the  city  has,  for  that  reason,  no  claim  upon  them  for  any  part  of 
its  loss.  The  position  of  the  city,  on  the  other  hand,  is,  that  the 
entire  amount  demanded  belonged  to  the  city,  and  was  in  the 
hands  of  the  city  treasurer  as  its  lawful  custodian.  The  assign- 
ments of  error  all  relate  to  some  phase  of  this  general  contro- 
versy, and  will  be  sufficiently  considered  by  determining  the  re- 
lation of  F.  V.  Rockafellow  to  the  four  items  into  which  the 
plaintiff's  demand  is  divisible.  The  general  rule  is,  that  the  lia- 
bility of  both  principal  and  sureties  in  an  official  bond  must  be 
measured  by  the  terms  of  the  instrument.  The  terms  must  re- 
ceive a  rea.sonable  construction,  and,  if  there  has  been  no  viola- 
tion of  official  duty,  there  has  been  no  breach  of  the  condition 
for  which  the  sureties  can  be  required  to  account.  It  follows 
necessarily  that  for  an  extra  official  act  or  undertaking  of  the 
principal  the  sureties  cannot  be  held  responsible:  2  Am.  &  Eng. 
Ency.  of  Law,  4G7  6.  And  if  the  ordinary  course  of  official 
action  is  departed  from  for  the  benefit,  and  at  the  instance,  of 
the  party  to  whom  the  bond  is  given,  and  loss  results,  the  sureties 
are  not,  in  law  or  morals,  restponsible  for  such  loss,  unless  they 
assented  to  the  departure  from  the  ordinary  course  of  official 
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action  which  made  the  loss  possible:  Eogers  v.  Marshal,  1  "Wall. 
644;  Skinner  v.  Wilson,  61  Miss.  90.  What  was  the  official  duty 
of  the  city  treasurer?  Simply  to  act  as  custodian  of  the  funds 
belonging  to  the  city.  As  to  the  sinking  fund,  it  is  clear  that  he 
had  no  power  to  invest  it  or  use  it  in  any  manner,  except  under 
the  direction  of  the  sinking  fund  commissioners.  They  had 
powerunder  the  ordinance  to  invest  thefunds  under  their  control, 
subject  "to  the  approval  of  the  council,  and  it  was  made  their 
duty  to  report  annually  the  condition  of  the  sinking  fund  and  its 
securities  to  the  council.  The  eleventh  section  of  the  same  or- 
dinance provides  that  "the  treasurer  of  the  city  shall  be  the  cus- 
todian of  the  moneys  and  securities  of  the  sinking  fund,  subject 
to  the  inspection  and  order  *®^  of  said  commissioners."  As  the 
commissioners  'had  power  to  invest  the  sinking  fund  in  such  se- 
curities as  the  council  should  approve,  they  had,  of  course,  power 
to  lend  it  to  the  person  who  had  the  custody  of  it  as  an  officer. 
When  they  did  this,  the  money  was  no  longer  in  the  treasury, 
but  the  security  taken  for  its  return  stood  in  its  place. 

The  treasurer  as  such  held  the  security.  The  individual  bor- 
rower held  the  money,  not  as  an  officer,  but  as  a  debtor  to  the 
city.  The  sureties  would,  in  that  case,  be  liable  for  the  care  of 
the  security  held  by  their  principal  or  city  treasurer.  They 
would  not  be  liable  for  the  payment  of  the  money  borrowed  by 
him  from  the  sinking  fund  commissioners,  because  that  was  a 
personal  debt,  for  tlie  collection  of  which  the  creditors  would 
be  compelled  to  look,  as  in  the  case  of  any  other  loan,  to  the 
solvency  of  the  borrower,  and  the  securities  given  at  the  time 
the  loan  was  made.  When  asked  to  pay  the  personal  debts  of 
their  principal,  the  sureties  may  well  reply,  it  was  the  official 
conduct,  not  the  personal  solvency,  of  the  treasurer  for  which 
we  engaged  to  be  responsible.  If  he  has  been  guilty  of  a  breach 
of  official  duty,  for  that  we  are  liable  as  sureties  upon  his  offi- 
cial bond,  but  we  have  no  concern  with  his  personal  debts.  Now, 
the  defendants  offer  to  prove  at  the  trial  that  Rockafellow  bor- 
rowed the  money  in  the  sinking  fund  from  the  sinking  fund 
commissioners  at  four  per  cent  per  annum;  that  he  held  it  under 
this  arrangement  for  eight  years  before  the  bond  sued  on  was 
given,  and  paid  the  interest  regularly  at  the  rate  agreed  upon. 
They  also  offer  to  prove,  in  connection  with  this  offer,  that  each 
year  the  commissioners  reported  the  receipt  of  the  interest  from 
him  to  the  city  council,  and  their  reports  were  approved.  The 
learned  judge  rejected  this  offer,  for  the  reason  that  it  did  not 
Tindertake  to  set  forth  "what  action  was  taken,  either  by  the  coun- 
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cil  or  the  sinking  fund  commissioners,  before  the  loaning  of  the 
money."  But  if  the  fact  was  as  alleged,  that  without  the  knowl- 
edge of  the  sureties,  their  principal  had  been  turned  from  a  mere 
custodian  of  public  moneys  into  a  borrower  of  them  by  the  action 
of  the  municipal  officers,  and  the  money  subjected  to  all  the  risks 
of  loss  incident  to  its  being  mingled  with  the  funds  of  the  bor- 
rower, and  used  in  his  private  business,  the  sureties  had  a  right 
to  show  it;  and,  if  they  did  show  it,  then,  on  the  commonesti 
principles  of  justice,  *^  they  had  a  right  to  defend  as  to  so 
much  of  the  plaintiff's  claim.  What  difference  could  it  make  to 
the  sureties  whether  the  proceedings  were  strictly  formal,  so 
long  as  they  resulted  in  the  loss  of  the  money,  and  were  taken  by 
those  who  had  a  right  to  invest  it.  Suppose  the  loan  had  been 
made  to  some  other  person,  upon  whose  failure  it  was  lost,  and 
that  in  the  treasury  there  was  found  the  borrower's  note  taken  by 
the  commissioners.  Would  the  sureties,  if  sued,  be  compelled  to 
show  that  every  step  taken  by  the  sinking  fund  commissioners 
had  been  regularly  entered  on  their  records,  and  had  been  in 
exact  compliance  with  the  law,  before  they  could  set  up  the  fact 
that  the  money  had  been  taken  out  of  the  treasury  by  those  who 
had  the  right  to  invest  it?  Unless  there  was  some  breach  of  oflfi- 
cial  duty  on  the  part  of  the  treasurer  in  parting  with  the  money, 
neither  he  nor  his  sureties  could  be  held  for  its  loss  because  the 
commissioners  had  made  a  bad  loan.  If  they  had  the  power  to 
make  the  loan,  and  did  make  it,  they  took  the  money  out  of  the 
treasury  for  investment,  and  the  treasurer  no  longer  held  it  as 
the  custodian.  This  offer  should  have  been  received.  Whether 
the  evidence  would  have  supported  it,  we  cannot  determine,  but 
the  defendants  had  a  right  to  make  the  showing  offered,  if  it  was 
in  their  power.  It  was,  in  effect,  an  offer  to  show  that  the  sink- 
ing fund  had  been  invested,  and  had  not  been  in  the  treasury, 
for  more  than  eight  years.  The  sinking  fund  commissioners 
might  be  liable  to  the  city  for  a  loss  resulting  from  their  neglect 
of  duty,  but  the  defendants  are  not  their  sureties,  and  have  no 
concern  with  that  question. 

The  interest  on  the  sinking  fund  stands  on  quite  different 
ground.  If  Rockafellow,  as  a  banker,  had  borrowed  of  the  sinking 
fund  commissioners  the  money  which  Rockafellow,  as  city  treasur- 
er, had  in  his  custody,  and  had  paid  interest  on  it  regularly,  as  al- 
leged, for  eight  years,  the  interest,  having  been  paid  by  hira  as 
borrower  to  himself  as  city  treasurer,  was,  as  to  himself  and  his 
sureties,  in  the  treasury.  For  this  he  was  liable  to  account. 
His  failure  to  pay  it  over  to  his  successor  was  a  breach  of  his  ofOi- 
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cial  duty,  and  for  such  breach  of  official  duty  his  sureties  were 
liable  on  their  bond.  They  were  liable,  not  because  it  was  interest 
due  from  him  to  the  city,  but  because  it  was  interest  ireceived  by 
him  as  city  treasurer  from  a  borrower  from  the  sinking  fund 
commissioners.  It  was  income  *®*  derived  by  the  commission- 
ers from  an  investment  of  the  sinking  fund  money,  paid  to  the 
treasurer  as  the  proper  receiving  officer  and  custodian  of  all  un- 
invested money  belonging  to  the  city.  If  the  money  was  not, 
in  fact,  lent  to  Eockaf ellow,  then  he  was  not  liable  to  interest, 
for,  as  city  treasurer,  his  duty  was  to  hold  the  money  subject  to 
the  orders  of  the  proper  officers,  and  he  had  no  right  to  use  it. 
His  duty  was  simply  to  pay  over,  when  legally  required  so  to  do, 
what  he  had  received  by  virtue  of  his  office,  and  for  the  discharge 
of  his  official  duty  his  sureties  were  liable.  When  this  duty  was 
discharged,  their  liability  was  at  an  end.  Either  he  held  the 
sinking  fund  as  treasurer,  or  he  had  borrowed  it  as  a  banker.  The 
rejected  evidence,  if  it  had  sustained  the  offer,  would  have  set- 
tled this  question  and  the  extent  of  the  liability  of  the  defend- 
ants as  to  this  part  of  the  plaintiff's  claim. 

The  remaining  question  relates  to  the  general  funds  of  the 
city,  and  the  effect  of  the  agreement  by  Rockafellow  to  pay  in- 
terest at  the  rate  of  three  per  cent  on  balances  in  favor  of  the 
city.  It  does  not  appear  that  there  was,  as  to  this  money,  any 
agreement  entered  into.  Some  member  of  the  city  council,  in 
naming  another  candidate,  stated  that  the  person  named  by  him 
would,  if  elected  city  treasurer,  pay  interest  at  the  rate  of  three 
per  cent  on  the  balance  in  favor  of  the  city.  Another  member 
said,  if  Mr.  Rockafellow  was  re-elected,  he  would  do  as  well  by 
the  city  as  anyone  else.  The  election  then  took  place,  and  re- 
sulted in  the  choice  of  Mr.  Rockafellow  by  a  decided  majority. 
The  relation  of  borrower  and  lender  was  not  created  by  these 
statements.  It  does  not  seem  to  have  been  contemplated.  The 
balance  would  be  constantly  shifting  in  amount.  The  treasurer 
was  to  be  prepared  at  all  times  to  honor  the  warrants  of  the 
proper  officers.  And  upon  the  surplus  of  receipts  over  disburse- 
ments, as  balances  were  struck  from  time  to  time,  interest  was  to 
be  allowed.  This  agreement,  if  made,  did  not  amount  to  a  loan 
of  any  particular  sum  of  money  by  the  city  council  to  the  treas- 
urer, but  was  in  the  nature  of  a  premium  demanded  from  him  as 
the  price  of  the  office.  It  was  a  premium  for  which  he  was  not 
liable,  which  he  could  not  be  compelled  to  pay  if  he  had  taken 
defense  to  it,  and  for  which  the  sureties  are  not  liable. 

The  agreement,  if  made,  was  against  public^  policy,  and  is  **■ 
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incapable  of  enforcement  If,  aa  we  incline  to  tliinlr,  he  was  not 
a  borrower  of  the  money  of  the  city,  but  was  to  hold  the  money 
subject  at"  all  times  to  the  call  of  the  proper  municipal  oflBcers, 
his  duty,  and  his  sureties  undertaking  on  his  behalf  are  dis- 
charged by  the  payment  of  the  amount  of  money  that  came  into 
his  hands  «s  treasurer,  regardless  of  any  promise  to  pay  interest,  or 
a  premium  in  any  other  form,  for  the  privilege  of  holding  the  of- 
fice. The  promise  to  pay  interest  as  the  price  of  an  election  to  the 
oflBce  of  treasurer  has  no  valid  consideration  to  support  it.  It  is 
a  promise  that  we  cannot  recognize  as  binding  on  him  who  made 
it;  a  fortiori  is  it  without  binding  effect  on  the  sureties  upon  an 
official  bond.  It  is  contended  that  as  the  law  requires  the  city 
treasurer  to  keep  accounts  of  his  receipts  and  disbursements  of 
the  revenues  of  the  city,  and  to  make,  at  stated  intervals,  tran- 
scripts of  these  accounts  for  the  information  of  tlie  municipal 
government,  the  transcripts  so  made  should  be  held  to  be  con- 
clusive upon  him  and  liis  sureties  as  to  the  amount  of  public 
moneys  received  by  him.  This  is  putting  the  effect  of  the  en- 
tries by  the  treasurer  upon  his  books  too  strongly.  They  should 
be  held  to  make  a  case,  prima  facie,  against  him  and  those  who 
are  in  privity  with  him.  They  cannot,  however,  preclude  the  de- 
fendants from  showing  that  the  items,  or  some  of  them,  have 
been  erroneously  entered;  that  their  principal  was  mistaken  in 
his  view  of  his  own  liability,  or  was  disposed,  unfairly,  to  make 
them  responsible  for  sums  of  money  for  which  no  recovery  could 
otherwise  be  had  against  them.  Their  liability  is  limited,  as  we 
have  seen,  by  the  terms  of  the  bond  to  a  breach  of  official  duty. 
If  it  was  not  the  duty  of  the  treasurer  to  pay,  as  such,  the  price 
demanded  from  him  as  the  consideration  of  his  appointment,  hia 
failure  to  pay  it  was  not  a  breach  of  official  duty,  and,  there- 
fore, not  a  breach  of  liis  official  bond.  By  the  simple  device  of 
charging  himself  with  that  for  which  he  was  not  liable,  he  could 
not  shut  the  mouths  of  his  sureties,  or  estop  them  from  alleging 
the  truth  in  their  own  behalf.  The  interest,  whether  it  be  treated 
as  an  exaction  the  law  does  not  authorize,  or  the  price  demanded 
for  the  office,  must  be  struck  out,  so  far  as  it  relates  to  the  general 
funds  of  the  city.  So  far  as  the  facts  now  appear,  we  see  no  reason 
why  the  sureties  should  not  be  held  liable  for  the  general  funds  of 
the  city.  This  disposes  of  the  questions  raised  *®^  on  this  rec- 
ord. The  assignments  of  error  are  sustained,  so  far  as  they  re- 
late to  the  questions  now  considered,  the  judgment  is  reversed, 
and  a  writ  of  venire  facias  de  novo  awarded. 

Mitchell,  J.,  dissents  from  so  much  of  this  opinion  aa  holds 
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that  plaintiff  cannot  recover  interest  on  balances  of  general  ac- 
count. 


OFFICIAL  BONDS— CONSTRUCTION  OF  LIABILITY  OF  SURE- 
TIES ON. — To  render  sureties  liable  on  an  official  bond,  there  must  be 
a  breach  of  some  duty  enjoined  upon  the  officer,  as  sucli,  by  law.  The 
fiuretiea  are  liable  only  where  the  act  or  default  complained  of  is  a  breach 
of  some  duty  specifically  described  in  the  bond :  Extended  note  to  Com- 
monwealth Y.  Cole,  46  Am.  Dec.  509. 


Durkin  v.  Kingston  Coal  CoMPANr. 

[171  Pennsylvania  State,  193.] 

CONSTITUTIONAL  LAW.— A  STATUTE  REQUIRING  OWN- 
ERS OF  MINES  to  employ  no  foremen  except  those  which  had  been 
examined  by  a  board  created  by  the  act  and  furnished  a  certificate  of 
their  competency,  and  providing  that  such  foremen  shall  perform  their 
duties  in  the  manner  prescribed  in  the  act,  and  that  if  any  injury  result 
to  person  or  property  from  a  mining  foreman  not  discharging  his  duties, 
the  mineowner  should  be  answerable  therefor,  is  unconstitutional  and 
void.  Such  foremen  must,  under  the  provisions  of  this  statute,  be 
deemed  agents  or  officers  of  the  state,  for  whose  negligence  or  incompe- 
tency a  mineowner  cannot  be  made  answerable. 

MINEOWNERS— FELLOW-SERVANTS.— A  MINING  FORE- 
MAN is  a  fellow-servant  of  the  other  employes  of  the  same  master,  em- 
ployed in  a  common  business,  and  he  cannot  be  made  liable  to  them  for 
the  negligence  of  such  foreman,  if  he  was  a  competent  man  to  direct 
the  operations  of  the  mine,  and  if  he  was  further  subject  to  examina- 
tion by  a  board  appointed  by  law,  which  issued  to  him  a  certificate  of 
competency,  and  his  duties  were  also  prescribed  by  statute ;  such  statute 
cannot  impose  upon  his  employer  liability  for  his  negligence  or  incom- 
petency resulting  in  injuries  to  his  fellow-servants. 

A  MINING  FOREMAN  IS  LIABLE  to  his  fellow  employes  for 
injuries  received  by  the  latter  from  the  negligence  or  incompetency  of 
the  former. 

A  STATUTE  MAY  BE  PARTLY  UNCONSTITUTIONAL  WITH- 
OUT BEING  WHOLLY  VOID.  Thus  the  statute  of  Pennsylvania  re- 
lating to  anthracite  coal  mining,  though  unconstitutional  in  so  far  as  it 
attempts  to  impose  liability  on  mineowners  for  the  negligence  or  incom- 
petency of  foremen  whom  they  are  obliged  to  employ,  and  whose  duties 
are  prescribed  by  such  statute,  may  be  treated  as  valid,  in  so  far  as  it  de- 
fines what  shall  be  regarded  as  such  mines. 

H.  W.  Palmer,  Samuel  Dickson,  and  William  C.  Price,  for  the 
appellants. 

John  T.  Lenahan  and  Edward  A.  Lynch,  for  the  appellee. 

i»»  WILLIAMS,  J.  The  first  article  of  the  constitution  of 
this  state,  known  as  the  hill  of  rights,  declares  that  all  men  are 
possessed  of  certain  inherent  and  inalienable  rights.  One  of 
these  is  the  right  to  acquire,  possess,  and  protect  property.  The 
preservation  of  this  right  requires  both  that  every  man  should 
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be  answerable  for  bis  own  acts  and  engagements,  and  that  no 
man  should  be  required  to  answer  for  the  acts  and  engagements 
of  strangers  over  whom  he  has  no  control.  A  statute  that 
should  impose  such  a  liability,  or  that  should  take  the  property 
of  one  person  and  give  it  to  another,  or  to  the  public,  without 
making  just  compensation  therefor,  would  violate  the  bill  of 
rights,  and  would  be,  for  that  reason,  unconstitutional  and  void: 
Harvey  v.  Thomas,  10  Watts,  G6;  36  Am.  Dec.  141;  Ervine's 
Appeal,  16  Pa.  St.  265;  55  Am.  Dec.  499;  Kncass'  Appeal,  31 
Pa.  St.  87;  Wolford  v.  :Morgenthal,  91  Pa.  St.  30;  Godcharles 
V.  Wigeman,  113  Pa.  St.  431.  It  is  in  furtherance  of  the  right 
to  acquire,  possess,  and  protect  property  that  section  18  of  the 
bill  of  rights  prohibits  the  enactment  of  laws  that  sliall  inter- 
fere with  or  impair  the  obligation  of  contracts.  The  tendency 
toward  class  legislation  for  the  protection  of  particular  sorts  of  la- 
bor has  been  so  strong,  however,  that  several  statutes  have  recent- 
ly been  passed  that  could  not  be  sustained  under  the  provisions  of 
the  bill  of  rights.  Such  was  the  case  in  Godcharles  v.  Wigeman, 
113  Pa.  St.  431.  Such  was  the  case  with  some  recent  provisions 
relating  to  mechanics*  liens,  and  such  is  alleged  by  the  appellant 
to  be  the  case  with  some  of  the  provisions  of  the  act  of  1891  (Pub. 
Laws,  176),  under  wliich  this  action  was  brought. 

*^  The  title  of  the  act  of  1891  is,  "An  act  to  provide  for  the 
health  and  safety  of  persons  employed  in  and  about  the  anthra- 
cite coal  mines  of  Pennsylvania,  and  for  the  protection  and  pres- 
ervation of  property  connected  therewith."  It  divides  the  an- 
thracite region  into  eight  districts,  and  provides  for  the  appoint- 
ment by  the  governor  of  a  competent  mine  inspector  in  each  dis- 
trict who  shall  have  a  general  oversigM  of  mining  operations  with- 
in his  district.  It  creates  an  examining  board  for  each  district, 
with  power  to  examine  candidates  and  recommend  such  as  they 
shall  deem  qualified  for  the  position  of  mine  foreman  to  the 
eccrotary  of  internal  affairs.  It  is  made  the  duty  of  this  officer 
to  issue  certificates  to  those  who  apply  thorefor,  and  have  been 
recommended  by  the  board  of  examiners.  Article  8,  section  1, 
declarefl  that  no  person  "shall  be  permitted  to  act  as  mine  fore- 
man or  6f sistant  mine  foreman  of  any  coal  mines  or  colliery"  who 
has  not  been  examined  by  the  board  of  examiners,  recommended 
to  the  secretary  of  internal  affairs,  and  provided  by  that  officer 
with  a  certificate.  The  employment  of  a  certified  mine  foreman 
Is  made  obligatory  npon  all  mineowners  and  operators,  and  a 
failure  to  do  bo  is  pnni?hed  by  a  fine  of  twenty  dollars  per  day, 
which  may  be  collected  from  the  owner,  the  operator,  or  the 
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euperintendent  in  charge  of  the  mine.  The  duties  of  the  mine 
foreman  are  prescribed  by  the  act,  and  the  owner  or  operator 
of  the  mines  cannot  interfere  with  them.  He  is  especially  to 
"visit  and  examine  every  working  place  in  the  mine,  at  least  once 
every  alternate  day,  while  the  men  of  such  place  are  or  should 
be  at  work,  and  direct  that  each  and  every  working  place  is  prop- 
erly secured  by  props  or  timber,  and  that  safety  in  all  respects  is 
assured,  by  directing  that  all  loose  coal  or  rock  shall  be  pulled 
down  or  secured,  and  that  no  person  shall  be  permitted  to  work 
in  an  unsafe  place,  unless  it  be  for  the  purpose  of  making  it 
secure.'* 

The  mine  foreman  is  also  required  to  examine,  at  least  once 
every  day,  "all  slopes,  shafts,  main  roads,  ways,  signal  appara- 
tus, pulleys  and  timbering,  and  see  that  they  are  in  safe  and 
efficient  working  condition."  After  having  thus  most  effectu- 
ally taken  the  management  of  his  mining  operations  out  of  his 
hands,  and  committed  it  to  officers  of  its  own  creation,  whose 
employment  is  made  compulsory  upon  him,  the  statute  in  section 
8  of  ar'iicle  17  imposes  upon  the  mineowner  a  liability  for  the 
neglect  ^^^  or  incom.petency  of  the  men  whom  he  is  compelled 
to  employ  in  these  words:  "That  for  any  injury  to  person  or 
property  occasioned  by  any  violation  of  this  act,  or  any  failure 
to  comply  with  its  provisions,  by  any  ....  mine  foreman,  a 
right  of  action  shall  accrue  to  the  party  injured,  against  said 
owner  or  operator,  for  any  direct  damages  he  may  have  sustained 
thereby;  and,  in  case  of  loss  of  life  by  reason  of  such  neglect 
or  failure  aforesaid,  a  right  of  action  shall  accrue  to  the  widow 
and  lineal  heirs  of  the  person  whose  life  shall  be  lost  for  like 
recovery  of  damages  for  the  injury  they  shall  have  sustained." 
This  statute,  regarded  as  a  whole,  is  an  extraordinary  piece  of 
legislation.  Through  it  the  lawmakers  say  to  the  mineowner: 
"You  cannot  be  trusted  to  manage  your  own  business.  Left 
to  yourself,  you  will  not  properly  care  for  your  own  employes. 
We  will  determine  what  you  shall  do.  In  order  to  make  it 
certain  that  our  directions  are  obeyed,  we  will  set  a  mine  fore- 
man over  your  mines,  with  authority  to  direct  the  manner  in 
which  your  operations  shall  be  conducted,  and  what  precautions 
shall  be  taken  for  the  safety  of  your  employes.  You  shall  take 
for  this  position  a  man  whom  we  certify  to  as  competent.  You 
shall  pay  him  his  salary.  What  he  orders  done  in  your  mines, 
you  shall  pay  for.  If,  notwithstanding  our  certificate,  he  turns 
out  to  be  incompetent  or  untrustworthy,  you  shall  be  responsible 
for  his  ignorance  or  negligence."    Under  the  operation  of  this 
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statute,  the  mine  foreman  represents  the  commonwealtli.  The 
ptate  insists  on  his  emploj'meut  by  the  mineowner,  and,  in  the 
name  of  the  police  power,  turns  over  to  him  the  determination 
of  all  questions  relating  to  the  comfort  and  the  security  of  the 
miners,  and  investfi  him  with  the  power  to  compel  compliance 
with  his  directions.  Incredible  as  it  may  seem,  obedience  on 
the  part  of  the  mineowner  does  not  protect  him,  but,  if  the  mine 
foreman  fails  to  do  properly  what  the  statute  directs  him  to  do, 
the  mineowner  is  declared  to  be  responsible  for  all  the  conse- 
quences of  the  incompetency  of  the  representative  of  the  state. 
This  is  a  strong  case  of  binding  the  consequences  of  the  fault 
or  folly  of  one  man  upon  the  shoulders  of  another.  This  is 
worse  than  taxation  without  representation.  It  is  civil  reepon- 
eibility  \*ithout  blame  and  for  the  fault  of  another.  The  same 
conclusion  may  be  reached  by  another  road.  It  has  been  long 
settled  that  a  mining  boss  or  foreman  is  a  fellow-servant  with 
*®*  the  other  employes  of  the  same  master  engaged  in  a  common 
business,  and  that  the  master  is  not  liable  for  an  injury  caused 
by  the  negligence  of  such  mining  boss:  Lehigh  Valley  Cool  Co. 
V.  Jones,  8G  Pa.  St.  432;  Delaware  etc.  Canal  Co.  v.  Carroll,  89 
Pa.  St.  374;   Waddell  v.  Simoson,  112  Pa.  St.  567. 

The  duty  of  the  mineowner  is  to  employ  competent  bosses 
or  foremen  to  direct  his  operations.  \Yhen  he  does  this,  he  dis- 
charges the  full  measure  of  his  duties  to  his  employes,  and  he  is 
not  liable  for  an  injury  arising  from  the  negligence  of  the  fore- 
man: "Waddell  v.  Simoson,  112  Pa.  St.  567.  A  vioe-principal 
is  one  to  whom  an  employer  delegates  the  performance  of  duties 
which  the  law  imposes  on  him,  and  the  employer  is  responsible, 
because  the  duty  is  his  own.  As  to  the  acts  of  the  workmen, 
end  the  manner  in  which  they  do  their  work,  the  duty  of  the 
employer  is  to  employ  persons  who  are  reasonably  competent 
to  do  the  work  assigned  them,  and,  if  he  finds  himself  mis- 
t^iken  in  regard  to  their  competency,  to  discharge  them  when 
the  mistake  is  discovered.  But  he  is  not  responsible  for  the 
consequences  of  their  negligence  as  these  may  afTect  each  other: 
IJofls  V.  Walker,  139  Pa.  St.  42;  23  Am.  St  Rep.  160.  Now,  the 
act  of  1891  undertakes  to  reverse  the  settled  law  upon  this  sub- 
ject, and  declare  that  the  employer  shall  be  responsible  for  an 
injury  to  an  employ^  resulting  from  the  negligence  of  a  fellow- 
workninn.  Prior  to  the  act  of  1891,  the  man  whose  negligence 
cau«?d  the  injury  was  alone  liable  to  respond  in  damages.  He 
might  not  always  have  property  out  of  which  a  judgment  could 
be  collected,  but  the  phiintif!  must,  in  any  case,  take  his  chancet 


Jan.  1895.]        Dukkin  v.  Kingston  Coal  Co.  805 

of  the  solvency  of  the  defendant  against  whom  his  cause  of 
action  lies.  The  act  of  1891  undertakes  to  furnish  a  respon- 
•eible  defendant  for  the  injured  person  to  pursue.  Passing  over 
the  head  of  the  fellow-servant  at  whose  hands  the  injury  was 
received,  it  fastens  on  the  owner  of  the  property  on  which  the 
accident  happened,  and  declares  him  to  he  the  guilty  person  on 
whose  head  the  consequences  of  the  accident  shall  fall.  To 
€ee  the  true  character  of  this  legislation,  we  must  keep  both 
lines  of  objection  in  mind.  We  must  remember  that  the  injury 
complained  of  is  due  to  the  negligence  of  a  fellow- workman, 
for  which  the  master  is  responsible  neither  in  law  nor  morals. 
We  must  also  remember  that  this  fellow-workman  has  been  *^^ 
designated  by  the  state,  his  duties  defined,  and  his  powers  con- 
ferred, by  statute,  and  his  employment  made  compulsory  under 
heavy  penalties  by  the  same  statute.  Finally,  we  must  remem- 
ber that  it  is  the  negligence  of  this  fellow-servant  whose  com- 
petency the  state  has  certified,  and  whose  employment  the  state 
has  compelled,  for  which  the  employer  is  made  liable.  The 
state  says:  "He  is  competent.  You  must  employ  him.  You 
shall  surrender  to  his  control  the  arrangements  for  the  security 
of  your  employ^."  It  then  says  in  effect,  "If  we  impose  upon 
you  by  certifying  to  the  competency  of  an  incompetent  man, 
or  if  the  man  to  whom  we  commit  the  conduct  of  your  mines 
neglects  his  duty,  you  shall  pay  for  our  mistake  and  for  hia 
negligence."  We  have  no  doubt  that  so  much,  at  least,  of  sec- 
tion 8  of  article  17  of  the  act  of  1891  as  imposes  liability  on  the 
mineowner  for  the  failure  of  the  foreman  to  comply  with  the  pro- 
visions of  the  act  which  compels  his  employment  and  defines  his 
duties  is  unconstitutional  and  void. 

This  disposes  of  this  appeal,  so  far  as  the  Kingston  Coal  Com- 
pany is  concerned.  But  why  should  the  certified  mine  foreman 
be  relieved  from  the  consequences  of  his  negligence?  The  jury 
have  found  that  the  injury  was  due  to  his  want  of  attention  to 
his  proper  duties,  and  his  liability  is  clear  without  regard  to 
our  mining  laws.  But  the  statute  required  him  to  examine  the 
roads  and  ways  in  use  in  the  mine  each  day.  He  knew  the 
film  of  rock  separating  the  upper  from  the  lower  working  was 
but  eight  feet  thick  at  best.  He  knew  that  the  supports  for 
this  film  were  not  in  line  with  each  other  in  the  upper  and 
lower  workings.  He  knew  that  layers  of  the  rock  were  falling 
off,  that  the  thickness  of  the  floor  was  reduced  under  the  way 
on  which  the  accident  occurred  to  about  five  feet,  and  that  not 
far  away  it  had  fallen  down  into  the  lower  working;   yet  with 
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all  this  knowledge  he  did  nothing,  so  far  as  we  can  leaxn,  to 
increase  the  security  of  the  way.  Whether  his  conduct  be  con- 
sidered with  reference  to  the  statute,  or  regardless  of  it,  his 
failure  to  do  what  he  must  have  known  to  be  necessary  was  a 
neglect  of  duty  such  as  should  render  him  liable  to  his  fellow- 
servant  who  has  suffered  from  it  Some  difficulty  has  been 
suggested  growing  out  of  the  pleadings,  but  the  declaration  i» 
not  before  us.  We  cannot  determine,  therefore,  whether  an 
amendment  is  necessary  in  order  to  sustain  the  judgment 
against  him. 

****  We  are  not  prepared  to  hold  the  act  of  1891  to  be  uncon- 
stitutional as  a  whole.  It  relates  to  all  anthracite  coal  mines, 
and  defines  what  shall  be  regarded  as  such  mines.  Coal  may 
be  taken  out  of  the  ground  by  farmowners  for  their  own  use, 
or  it  may  be  taken  in  such  small  quantities  and  for  such  local 
purposes  as  to  make  the  application  of  the  mining  laws  to  the 
operations  so  conducted,  not  only  unnecessary,  but  burdensome, 
to  the  extent  of  absolute  prohibition.  Such  limited  or  incipi- 
ent operations  are  not  witliin  the  mischief  to  remedy  which  the 
mining  laws  were  devised.  They  are  ordinarily  conducted  for 
purposes  of  exploration,  or  for  family  supply,  and  ought  not  to 
be  classed  v»ith  operations  conducted  for  the  supply  of  the  pub- 
lic. The  business  of  coal  mining,  like  that  of  insurance  or 
banking,  may  be  defined  by  the  legislature.  The  definition 
found  in  the  act  of  1891  seems  to  us  reasonable,  to  be  within 
the  fair  limits  of  a  legislative  definition,  and  to  exclude  only 
such  operations  as  are  too  small  to  make  the  general  regula- 
tions provided  by  the  act  applicable  to  them.  The  ground  on 
which  we  place  our  judgment  is  not,  therefore,  that  the  act  is 
local,  but  that  the  provisions  of  it  which  we  have  considered 
are  in  violation  of  the  bill  of  rights.  The  judgment  against 
Kingston  Coal  Company  is  reversed,  for  reasons  that  are  fatal 
to  a  recovery  against  it. 

The  judgment  against  William  Jones  is  affirmed. 


MASTER  AND  RERVANT— FOREMAN,  WHETHER  FETXOW- 
SERVA.NTOR  VICF^PRLN'CIPAL.— A  foreman  may  be,  and  ordinarily 
is,  but  a  m*-r««  ffl»»w-servant:  New  Pittflbiir^rli  Coal  ♦•tc.  Co.  v.  Peter- 
ton,  i:i6  Ind.  3t»8;  43  Am.  St.  Kep.  327.  and  note. 

MASTER  AND  SERVANT— UARILITY  OF  SERVANT  TO  FEL- 
LOW-SERVANT.— A  et'rvant  is  answeraNe  to  a  feilow-wrvant  injured 
by  hifl  nevliifen*-*" :  Hare  v.  Mclntire,  82  Me.  240;  17  Am.  8t.  Rep.  476. 
See,  also,  tbe  note  to  Albro  v.  Joquith,  64  Am.  Dec.  58. 

STATUTES  VOID  IN  PART.— AlthouRh  part  of  a  ntntute  is  nncon- 
■titutional,  the  remainder  ia  not  to  l^e  declund  unconstitutional  also,  if 
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the  two  parts  are  distinct  and  separ.ible,  so  that  the  latter  may  stand, 
though  the  former  is  of  no  effect:  Chicago  etc.  R.  R.  Co.  v.  Jones,  149 
111.  361;  41  Am.  St.  Rep.  278,  and  note.  To  the  same  eSect  see  Singer 
Mfg.  Co.  V.  Fleming,  39  Neb.  679 ;  42  Am.  St.  Rep.  613. 


Bald  Eagle  Valley  Railroad  Company  v,  Nit- 
TANY  Valley  Railroad  Company. 

[171  Pennsylvania  State,  284.] 

A  COVENANT  MAY  BE  ENFORCED  IN  EQUITY,  WHETHER 
IT  RUNS  WITH  THE  LAND  OR  NOT,  where  it  appears  that  it  was 
the  intention  of  the  parties  that  it  should  bind  their  successors  in  inter- 
est, as  well  as  themselves. 

COVENANTS,  SUCCESSORS  IN  INTEREST,  WHEN  BOUND 
BY. — If  a  covenant,  or  agreement,  has  been  made  between  two  parties 
respecting  their  property,  and  the  interest  of  one  of  them  is  afterward 
subjected  to  a  judicial  sale  under  a  lien  antedating  such  covenant,  and 
the  purchaser,  after  his  purchase,  recognizes  and  acts  upon  the  agree- 
ment for  a  time,  thus  receiving  benefit  therefrom,  this  is  an  affirmance 
of  the  covenant,  and -though  it  relates  to  land,  and  the  affirmance  is 
by  parol,  it  be.omes  binding  upon  such  purchaser,  and  equity  will  re- 
quire him  to  perform  it. 

RAILWAY,  CONSIDERATION  OF  A  CONTRACT  TO  GIVE 
BUSINESS  TO. — If,  in  consideration  that  a  railway  corporation  shall 
eabscribe  for  a  specified  amount  of  the  bonds  of  a  mining  corpoiation, 
the  latter  agrees  that  it  will  give  to  the  lailway  torporation  all  the 
traffic  to  and  from  its  ore  land  and  furnaces,  which  traffic  the  railway 
corporation  agrees  to  carry  for  fair  and  reasontible  charges,  such  agree- 
ment, upon  tlie  part  of  the  mining  corporation,  is  supported  by  valu- 
able and  sufficient  consideration. 

RAILWAY  CORPORATIONS,  AGREEMENT  TO  GIVE  EX- 
CLUSIVE BUSINESS  TO. — An  agreement,  upon  a  valuable  cmsider- 
ation,  that  a  mining  corporation  will  give  all  traffic  to  and  from  its  mint- s 
and  furnaces  to  a  railway  corporation,  is  not  against  public  policy,  and 
may  be  enforced  in  equity,  where  the  railway,  on  its  part,  agrees  to 
carry  such  traffic  for  fair  and  reasonable  charges,  and,  in  the  evt  nt  of 
any  disa  reement  as  to  what  charges  are  reasonable,  to  submit  that 
question  to  arbitration. 

RAILWAY  CORPORATIONS,  SPECIFIC  PERFORMANCE 
OF  CONTRACT  TO  GIVE  TRAFFIC  TO.— Equity  will  compel  the 
specific  performance  of  a  contract  to  give  to  a  railway  corporation  all 
traffic  to  and  from  the  mines  and  furnaces  of  a  mining  corporation, 
where  the  railway  corporation,  on  its  part,  agrees  by  such  contract  to 
carry  such  traffic  for  fair  and  reasonable  charges. 

RAILWAY  CORPORATIONS  — AGREEMENT  TO  GIVE 
TRAFFIC  TO,  AND  NOT  TO  AID  COMPETING  LINES.  — An 
agreement  between  parties  to  a  contract,  one  being  a  mining,  and  the 
other  a  railway,  corporation,  thar.  the  former  will  pve  the  latter  all  its 
traffic,  and  will  not  aid  or  encourage  in  any  m-.'nner  in  the  construction 
of  competitive  lines  of  railway,  will  be  enforced  in  equity  so  far  as  it 
relates  to  the  traffic,  but  in  other  respects,  neither  the  mining  corpora- 
tion, nor  its  stockholders  or  managers,  will  be  denied  the  right  to  pro- 
mote, or  otherwise  encourage,  competing  lines  of  railway. 

John  Blanchard  and  David  W.  Sellers,  for  the  appellants. 

C.  M.  Clement,  Ellis  L.  Orvis,  and  Calvin  M.  Bower,  for  the 
appellees. 
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*»•  DEAX,  J.     On  the  22d  of  March,  18S7,  the  Valentine 
Ore  Land  Association  (unincorporated),  and  William  Stewart  and 
Evan  M.  Blanchard,  trustees  of  the  Valentine  Iron  Company, 
had  the  legal  title  to,  and  posses.=ion  of,  a  large  body  of  iron  ore 
lands,  mining  rights,  and  other  property  in  Centre  county,  on 
which  was  a  large  iron  smelting  furnace,  partly  built;  the  Valen- 
tine Iron  Company  proposed  to  lease  this  furnace  and  manufac- 
ture pig  iron;  then,  in  conjunction  with  the  Nittany  Valley  Rail- 
road Company,  the  latter  as  j'et  only  projected,  to  construct, 
equip,  and  operate  a  railroad  on  the  lands  from  the  ore  mines  to 
the  furnace,  and  also  from  the  furnace  to  a  connection  with  the 
Lembnt  railroad,  near  the  furnace.     For  the  purpose  of  raising 
money,  the  Valentine  Iron  Company  and  the  Valentine  I^nd  (? 
Association  had  executed  a  mortgage,  dated  August  2,  1886,  '*'  f 
upon  all  the  lands,  to  the  Fidelity  Insurance,  Trust,  and  Safe  ~ 
Deposit  Company  of  Philadelphia,  as  trustee,  to  secure  the  pay- 
ment of  six  hundred  thousand  dollars  of  first  mortgage  bonds, 
the  bonds  to  be  sold,  and  the  proceeds  used  to  promote  the  pro- 
ject    The  Lemont  Railroad  Company,  in  aid  of  the  enterprise, 
agreed  to  purchase  at  par  seventy-five  thousand  dollars  of  the 
bonds;  in  consideration  of  this  aid,  the  land  association,  the  iron 
company  and  the  Nittany  Valley  Railroad  Company,  agreed  to 
give  to   the  Lemont  Railroad  Company  and   the  Bald  Eagle 
Valley  Railroad  Company,  connecting  short  lines  of  the  Penn- 
sylvania Railroad  Company,  and  to  the  last-named  company,  the 
traffic  to  and  from  the  ore  lands,  furnace,  and  railroad.     The 
covenant  in  this  particular  was,  that  the  covenantors  "agree,  for 
themselves,  their  successors,  lessees,  and  assign?,  in  the  nature 
of  a  covenant  to  run  with  the  title  of  the  lands  held  by  them, 
that  they  vriW  give  all  the  traffic  coming  to  or  going  from  the 
property,  mines,  and  furnaces  owned  and  controlled,  and  to  be 
built  and  operated,  ....  by  them,"  to  the  three  railroad  com- 
panies, 60  far  as  tliose  lines  were  available  for  the  covenantors* 
traffic,  and  so  long  as  the  railroad  companies  observed  the  agree- 
ment on   their  part.     The  land,  iron,   and  railroad   company 
further  covenanted  that,  in  making  any  grants  of  lands,  they 
would  provide  in  the  grants  that  the  grantees  should  take  sub- 
ject to  the  covenants,  and  that  they  would  not  aid  or  encourage, 
in  any  manner,  in  the  construction  of  competitive  lines  of  rail- 
road in  the  territory. 

The  three  railroad  companies  covenanted  they  would  trans- 
port the  traffic  fihus  received  at  fair  nnd  rpn=nnn>i1e  rntes.  an 
compared  with  charges  on  like  traffic  under  like  circumstancei 
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on  other  parts  of  their  lines.  It  was  further  provided  that  if 
any  dispute  arose  under  the  agreement,  it  should  be  referred  to 
two  disinterested  persons  as  arbitrators,  one  to  be  chosen  by 
€ach  party  to  the  agreement,  and  these  thus  chosen  to  select  an 
umpire,  if  they  could  not  agree. 

The  seventy-five  thousand  dollars  was  paid  over  for  the  bonds 
agreed  to  be  taken  by  the  Lemont  company;  other  of  the  bonds, 
sufficient  to  put  the  furnace  and  ore  mines  in  operation,  were 
disposed  of,  and  all  parties,  in  observance  of  the  agreement,  con- 
ducted their  business  until  October,  1890,  when,  default  having 
been  made  on  the  interest  on  the  bonds,  the  mortgage  was  fore- 
closed by  the  trustee,  and  on  January  29,  1891,  the  sheriff  sold 
the  property  *^^  to  the  trustee,  which  purchased  on  behalf  of 
the  bondholders,  for  one  hundred  and  ninety-five  thousand  dol- 
lars, accepting  the  trustee's  receipt  as  a  lien  creditor  for  the  pur- 
chase money.  Deed  was  accordingly  acknowledged  to  the  trus- 
tee. On  February  26,  1891,  by  consent  of  the  bondholders 
interested,  the  trustee,  by  deed,  conveyed  the  property  to  the 
Valentine  Iron  Company,  a  corporation  organized  February  6, 
1891;  instead  of  the  bonds,  the  former  holders  of  them  accepted 
proportionate  amounts  of  six  hundred  and  thirty-four  thousand 
three  hundred  and  fifty  dollars  in  stock  of  the  new  company, 
issued  in  ahares  of  the  par  value  of  fifty  dollars.  By  this  change 
the  railroad  companies,  plaintiffs,  became  stockholders  in  the 
amount  proportionate  to  their  seventy-five  thousand  dollars  pur- 
chase of  bonds.  The  new  company  continued  the  same  re- 
lations with  the  railroad  companies  from  the  date  of  its  organi- 
zation down  to  the  winter  of  3  892-93. 

On  the  11th  of  May,  1889,  the  "Central  Pennsylvania  Railroad 
Company"  was  incorporated,  to  construct  a  railroad  from  Mill 
Hall  in  Clinton  county  to  Unionville  in  Centre  county,  a  dis- 
tance of  about  twenty-five  miles,  located  with  a  view  to  form 
a  connection  with  the  Nittany  Valley  railroad  near  Bellefonte, 
and  the  Beech  Creek  Railroad  near  Mill  Hall.  The  last-named 
railroad  is,  in  its  terminals  and  connections,  a  competitor  of  the 
plaintiff  railroad  companies.  The  plaintiff  averred  that  the 
Valentine  Iron  Company,  since  the  beginning  of  the  year  1893, 
had  encouraged  the  construction  of  the  Central  Pennsylvania 
railroad  financially  and  otherwise;  J.  W.  Gephcrt,  the  presi- 
dent of  the  iron  company,  being  also  the  president  of  the  rail- 
road company,  is  also  acting  as  superintendent  of  the  work  of 
construction  of  the  competing  road,  and  is  the  chief  represen- 
tative of  the  undertaking;  that  the  Nittany  Valley  railroad 
was  leased  in  1891  to  the  Valentine  Iron  Company,  and  is  oper- 
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»ted  by  the  iron  company.  That  the  Valentine  Iron  Company 
threatens  to  give  the  traflSc  coming  from  and  going  to  the  mines 
and  furnace  for  transportation  over  the  Central  Pennsylvania, 
and  thence,  by  its  connections,  over  the  lines  of  competing 
roads. 

The  plaintiffs  aver  that  the  acts  of  defendants  are  in  viola- 
tion of  their  covenants  in  the  agreement  of  March  22,  1887, 
and  pray  that  they  be  restrained  by  injunction. 

The  defendants  demurred  to  the  bill:  1.  Because,  by  the  sale 
on  the  mortgage,  they  took  the  property  free  and  discharged 
from  all  the  covenants  of  the  agreement,  **^  the  agreement 
having  been  executed  subsequent  to  the  mortgage;  2.  The  pur- 
chaser at  the  mortgage  sale  took  the  land  discharged  of  the  cove- 
nants; therefore  every  other  party  to  the  agreement  was  re- 
leased; 3.  That  the  agreement  was  without  consideration,  and 
is  therefore  void;  4.  The  agreement  was  against  public  policy; 
6.  It  vr&s  in  violation  of  article  17  of  the  constitution,  and  is 
not  enforceable  in  law  or  equity;  6.  That  the  Nittany  Valley 
railroad  did  not  covenant  nor  aid  in  the  construction  of  com- 
petitive lines  of  railroad;  7.  That  the  restraint  of  the  construc- 
tion of  competitive  lines,  whether  by  moral  support  or  otherwise, 
is  illegal;  8.  That  to  enjoin  defendants  from  giving  traflBc  to  a 
common  carrier,  under  the  laws  of  the  commonwealth,  is  in  re- 
straint of  trade;  9.  There  is  an  adequate  remedy  at  law. 

The  court  below,  after  argument,  sustained  the  first,  second, 
fourth,  fififah,  and  eighth  grounds  of  demurrer,  and  entered  a  de- 
cree dismissing  the  bill,  and  from  that  decree  plaintiff  appeals, 
assigning  sixteen  errors  to  the  decree  and  opinion  of  the  court 

The  bill  sets  out  the  facts  in  substance  as  we  have  stated 
them,  and  it  follows  from  the  demurrer  that  defendants  admit 
them  as  averred. 

The  opinion  of  the  learned  judge  of  the  court  below  is  in 
good  part  devoted  to  demonstrating  that  the  covenant  to  trans- 
port the  traffic  to  and  from  the  ore  lands  and  furnace  over 
plaintiffs'  lines,  and  not  to  aid  and  encourage  the  construction 
of  other  or  rival  roads  to  the  source  of  the  trafiic,  is  not  a  cove- 
nant real  which  runs  wnth  the  land,  binding  upon  the  heir,  suc- 
cessor, or  assignee,  but  is  a  mere  personal  covenant,  binding  only 
upon  the  parties  to  it.  Spencer's  case,  1  Smith's  T^ead.  Cas., 
9th  Am.  ed.,  174,  with  many  of  the  cases  cited  in  the  notes  to  the 
leadinjr  case,  and  others  which  do  not  there  appear,  are  relied  on 
as  authority  for  this  holding.  Spencer's  case  is  taken  from  5 
Coke,  IG,  as  reported  by  Coke,  who  says  that,  among  other  ques- 
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idons,  it  was  decided  "where  the  assignee  shall  be  bound  without 
naming  him,  and  where  not;  and  where  he  shall  not  be  bound, 
although  he  be  expressly  ^^  named,  and  where  not."  It  then 
appears  from  the  ease  that  the  second  of  the  seven  resolutions 
adopted  by  the  court  is:  'If  the  lessee  had  covenanted  for  him 
and  his  assigns  that  they  would  make  a  new  wall  upon  some 
part  of  the  thing  demised,  that  forasmuch  as  it  is  to  be  done 
upon  the  land  demised,  that  it  should  bind  the  assignee;  for,  al- 
though the  covenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  upon  the  thing  demised,  and  the  assisrnee 
is  to  take  the  benefit  of  it,  and  therefore  shall  bind  the  assignee 

by  express  words But,  although  the  covenant  be  for  him 

and  his  assigns,  yet  if  the  thing  to  be  done  be  merely  collateral 
to  the  land,  and  doth  not  touch  or  concern  the  thing  demised  in 
any  sort,  there  the  assignee  shall  not  be  charged." 

This  case,  decided  three  hundred  years  ago,  as  with  many  of 
the  cases  of  that  time,  bases  its  conclusions  in  the  main  on  the 
results  arrived  at  by  the  ratiocination  of  the  judges.  They 
assumed  certain  premises,  and  if  from  these  a  certain  conclusion 
was  reached,  then  the  judgment  was  for  plaintiff  or  defendant; 
as,  for  instance,  in  the  first  resolution,  "When  the  covenant  ex- 
tends to  a  thing  in  esse,  parcel  of  the  demise,  the  thing  to  be 
done  by  force  of  the  covenant  is  quodammodo  annexed  and  ap- 
purtenant to  the  thing  demised,  shall  go  with  the  land,  and 
bind  the  assignee,  although  he  is  not  bound  by  express  words.'*" 
Here  the  assignee  is  bound,  although  the  covenantor  hath  not 
60  said;  then  the  same  resolution  goes  on:  "But  when  the 
covenant  extends  to  a  thing  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed  to  the  thing 
which  hath  no  being."  Here  the  covenant  does  not  bind  the 
assignee,  although  the  covenantor  hath  so  said.  Resort  wa» 
had  to  the  instrument  to  ascertain  the  subject  of  the  contract, 
and,  when  that  was  settled  on,  a  contract  was  made  by  the 
judges  for  the  parties,  without  much  regard  to  what  the  parties 
said;  they  looked  not  for  the  expressed  intention,  with  a  view 
to  giving  it  effect  in  the  judgment,  but  adopted  a  conclusion, 
based  often  on  a.n  artificial  or  arbitrary  rule  of  construction,  and 
this  conclusion  molded  the  judgment;  the  intention  was  subor- 
dinated to  the  rule.  As  shown  by  the  large  number  of  cases, 
both  in  England  and  this  country,  cited  by  the  able  editors  of 
the  notes  to  Spencer's  case,  1  Smith's  Lead  Cas.,9th  Am.ed.,  174, 
there  has  been  more  or  less  of  a  struggle  by  the  courts,  in  the 
three  centuries  which  have  elapsed  ^^^  since  that  decision  was 
announced,  to  escape  from  its  application;  and  very  often,  if  the 
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rule  defeated  the  manifest  intent  of  the  parties,  some  distinction 
was  found  or  assumed  which  warranted  a  disregard  of  it;  and, 
in  some  cases  where  the  rule,  if  invoked,  would  plainly  shut  the 
door  against  equity,  the  door  was  closed  against  the  rule.  Like 
the  arbitrary  ancient  rules  in  Shelley's  case,  in  Twj'ne's  case,  and 
others,  it  'has  been  given  such  flexibility  by  so  many  later  de- 
cisions that,  without  overruling  well-decided  cases,  it  is  impossi- 
ble to  rigidly  apply  it  at  this  day,  even  in  common-law  actions. 
Whether,  under  our  system  of  administering  equity,  if  this  were 
an  action  at  law,  Spencer's  case,  1  Smith's  Lead.  Cas.,  9th  Am. 
ed.,  174,  would  mle  it  on  the  facts,  it  is  not  important  to  decide. 
This  is  not  an  action  at  law,  but  a  bill  in  equity,  and  the  control- 
ling element  is  the  intention  of  the  parties  to  the  covenant;  and 
so  it  is  laid  down  by  many  of  both  the  English  and  American 
decisions,  some  of  them  cited  in  the  notes  to  Spencer's  case,  1 
Smith's  I^ad.  Cas.,  9th  Am.  ed..  174.  In  the  note  on  page  198, 
English  notes,  it  is  said:  "In  Tulk  v.  Moxhay,  2  Phil.  774,  it  was 
laid  down  by  Lord  Cottenliam  that  a  covenant  made  by  the  pur- 
chaser of  land,  that  he  and  his  assignee  would  use,  or  abstain  from 
using,  the  land  in  a  particular  way,  may  be  enforced  in  equity 
against  all  purchasers,  without  reference  to  the  question  whether 
the  covenant  ran  with  the  land."  And  it  is  remarked  by  the 
editor,  that  Keppell  v.  Bailey.  2  Mylne  &  K.  517,  in  the  court  of 
chancery,  a  case  cited  and  relied  on  by  the  court  below  and  ap- 
pellees in  this  case,  is  overruled  by  Tulk  v.  Moxhay,  2  Phil.  774, 
and  the  latter  case  has  been  since  followed  and  extended. 

Take  the  facta  as  they  are  averred  in  the  bill  in  equity,  and 
as  they  are  here  admitted  by  the  demurrer:  1.  The  complain- 
ants contributed  seventy-five  thousand  dollars  for  the  develop- 
ment of  the  ore  land,  and  the  construction  of  a  furnace  and  rail- 
road; 2.  The  fnmace  and  railroad  were  constructed,  were  put  in 
operation,  and  ore  mines,  from  which  was  obt^iined  ore  to  run  the 
furnace,  opened;  3.  The  property  was  sold  on  a  mortgage  ante- 
dating the  agreement  and  seventy-five  thousand  dollars  confribu- 
tion  about  seven  months;  4.  Those  who  had  the  legal  title  and 
equity  of  redemption  made  the  contract,  by  which  they  securod 
plaintifTs*  money,  and,  in  consideration  therefor,  covenanted  for 
them«clve.s,  successors,  and  assigns,  in  the  nature  of  a  cove- 
nant to  run  with  the  Innds,  to  give  all  trafRc  coming  to  or  going 
from  the  ore  lands  *****  and  furnace  to  plaintiffs'  lines;  5,  The 
Valontine  Iron  Company,  the  present  assignee  of  the  property 
from  the  sherifT's  vendee,  from  January,  1891,  for  nearly  two 
years,  accepte<l  all  the  benefits  derivable  from  this  contract,  &a 
shippers,  and  afTinnod  it;  6.  Defendants  refuse  absolutely  to  per- 
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form  the  covenants  entered  into  by  tlieir  predecessors  in  title, 
although  the  very  existence  of  the  property  occupied  and  enjoyed 
by  them  was  created  in  part  by  the  large  contribution  of  defend- 
ants; 7.  There  is  no  adequate  remedy  at  law  for  a  persistent  vio- 
lation of  such  a  covenant. 

Should  the  facts  as  they  thus  appear  move  the  conscience  of 
a  chancellor  to  afford  relief  to  the  injured  party?  We  do  not 
consider  it  important  that,  by  the  judicial  sale  and  reorgani- 
zation of  those  interested  under  a  new  charter,  the  nominal 
identity  of  the  actual  parties  to  the  covenant  and  those  now  in 
possession  has  been  changed.  The  averment  of  affirmance  of 
the  contract  by  the  present  defendants  is  admitted  by  the  plead- 
ings. That  the  affirmance  of  a  traffic  contract  touching  land 
rests  in  parol  will  not  prevent  the  interposition  of  equitable 
principles,  even  where  the  contract  postdated  a  lien  through 
which  the  defendant  claimed  title. 

In  Campbell  v.  Hand,  49  Pa.  St.  234,  adjoining  owners  of  land 
on  opposite  banks  of  a  stream  agreed  to  build  and  keep  in  re- 
pair a  dam  for  the  use  of  both;  on  a  judgment  against  one  of 
them,  antedating  the  agreement,  his  interest  was  sold  at  sher- 
iff's sale;  the  sheriff's  vendee  used  the  dam,  as  did  the  debtor 
in  the  judgment:  the  court  below  held  the  sheriff's  vendee 
bound  to  contribute  to  the  repairs,  because  he  had,  by  the  use 
of  the  dam,  affirmed  the  agreement;  this  court,  Thompson,  J., 
says:  *1  will  not  undertake  to  say  the  contract  created  cove- 
nants running  with  the  land,  because  the  covenants  could  not 
undertake  to  impose  a  covenant  or  duty  that  might  not  be  di- 
vested by  a  sale  of  the  premises  so  encumbered  by  a  prior  judg- 
ment, a  sale  on  which  would  carry  back  the  title  to  a  period 

coeval  with  the  date  of  the  lien Now,  why  should  not  the 

assent  of  the  sheriff's  vendee,  and  that  of  the  remaining  coten- 
ant,  be  sufficient  to  continue  the  original  covenants  in  their 
original  efficiency?  I  do  not  think  it  is  a  sufficient  negative 
of  the  inquiry  to  say  the  remedy  on  the  covenants  is  not  pur- 
sued." 

***''  What  would  have  been  the  effect  of  a  denial  of  any  affirm- 
ance of  this  contract  by  the  sheriff's  vendee,  or  these  defend- 
ants, we  are  not  called  upon  to  say;  we  decide  the  point  on 
their  admission  of  the  affirmance  of  it. 

Nor  is  the  contract,  as  contended  by  appellees,  and  as  held  by 
the  court  below,  without  consideration;  the  preliminary  state- 
ments to  the  stipulations  show  the  value  of  the  consideration. 
The  land  association  and  iron  company,  with  the  Nittany  Valley 
Eailroad  Company,  are  about  to  construct  the  railroad  from  the 
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furnace  to  the  mines  on  tlie  land,  and  from  the  furnace  to  a 
connection  with  plaintiffs*  lines;  they  are  about  to  complete  a 
furnace  or  furnaces  partly  built;  for  the  purpose  of  securing 
funds,  they  have  placed  a  mortgage  to  secure  six  hundred  thou- 
sand dollars;  they  cannot  carry  out  this  project  with  a  paper 
mortsrage;  they  want  the  monny  which  it  is  to  secure;  plaintifTs 
give  them  seventy-five  thousand  dollars,  and  agree  to  carry  their 
products  at  reasonable  rates;  if  any  dispute  arises  about  what  is 
reasonable,  they  agree  to  the  establishment  of  a  tribunal  to  deter- 
mine the  dispute  without  resort  to  the  courts.  In  consideration 
of  this  aid  in  the  development  of  their  property,  defendants  agree 
to  give  them  their  traffic.  Without  such  development,  the  rail- 
road to  carry  the  ore  from  the  mines  to  the  furnace  head,  and 
from  the  casting-house  to  market,  their  property  for  present 
enjoyment  is  useless:  by  the  stipulated  aid,  it  is  valuable.  This 
is  an  ample  consideration. 

It  is  held  by  the  court  below,  the  contract  is  in  violation  of 
pections  1,  3,  and  4  of  article  17  of  the  constitution.  The 
first  section  provides  that  all  railroads,  as  common  carriers,  shall 
carry  each  other's  traffic  without  discrimination.  There  is  noth- 
ing in  the  agreement  which  contravenes  this  provision;  the 
railroad  company  must  carry  such  freight  as  a  shipper  offers  it; 
if  freight  by  the  public  be  routed  over  its  road  co  destination 
by  way  of  the  Central  Pennsylvania  railroad,  it  must  so  for- 
ward it;  it  is  not  averred  in  the  bill  that  the  contract  is  to  the 
contrary. 

Section  3  of  the  same  article  provides  that  all  individuals 
#hall  have  equal  rights  to  transportation,  without  discrimina- 
tion. The  bill  does  not  seek  to  deprive  the  iron  company  of 
the  right  here  guaranteed.  The  right  of  every  shipper  is  to 
make  a  contract  with  such  common  carrier  as  he  chooses,  to  '"••* 
carry  his  goods  to  destination;  if  he  make  none  expressly,  the 
law  implies  one  with  the  carrier  who  accepts  his  goods.  But 
he  cannot  make  contracts  with  two  or  more  carriers  to  carry 
the  same  goods;  if  he  do,  as  but  one  can  carry,  the  others  can 
invoke  the  law  as  a  remedy  for  his  violation  of  contract.  If  ho 
contract  with  a  railroad  to  lay  its  rails  to  his  manufactory  or 
furnace,  and  furnish  him  money  to  aid  him  in  bringing  the  raw 
material  to  the  furnace,  a<nd  he,  in  consideration,  promises  to 
give  the  railroad  the  transportation  of  such  manufactured  prod- 
uct to  market  at  reasonable  rates,  how  is  the  shipper  deprived 
of  any  right?  He  but  exercises  the  right  guaranteed  by  the 
constitution;  he  contracts  for  the  carrying  of  his  own  product 
for  shipment  to  market  from  his  own  manufactory  with  whom 
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he  pleases;  the  constitution  does  not  go  farther,  and  guarantee 
him  a  right  to  violate  his  contract  when  he  pleases. 

How  this  contract  offends  against  section  4:,  which  prohibits 
the  consoHdation  of  parallel  and  competing  roads,  we  do  not 
understand,  although  this  is  one  of  the  reasons  given  for  declar- 
ing the  contract  void.  The  Nittany  Valley  railroad,  whose 
traffic  is  sought  by  plaintiff,  is  not  a  parallel  road,  but  a  con- 
necting road,  prolonging  the  plaintiffs'  reach  into  new  territory; 
the  Central  Pennsylvania  is  parallel  to  plaintiffs'  line;  it  has 
no  contract,  either  for  traffic  or  consolidation  with  plaintiffs. 
The  right  of  one  road  to  lease,  make  traffic  contracts  with,  or 
consolidajte  with,  connecting  roads,  not  parallel  or  competing, 
has  not  for  thirty-four  years  been  doubted,  that  we  know  of; 
the  act  of  April  23,  1861,  expressly  confers  such  right,  and  the 
constitution  does  not  affect  it,  except  to  prohibit  the  consolida- 
tion and  leasing  of  parallel  and  competing  lines.  The  rights 
of  connecting  roads  under  that  act  have  been  recognized  many 
times  since  the  adoption  of  the  constitution  of  1874,  and  that 
contracts  for  through  business,  both  freight  and  passenger,  be- 
tween connecting  railroads  and  shipper,  are  not  only  not  ultra 
vires,  but,  on  the  contrary,  have  for  their  basis  sound  business 
principles;  and  special  contracts  may  be  made  with  a  special 
class  of  shippers  to  secure  business:  See  Fitchburg  R.  R.  Co.  v. 
Gage,  13  Gray,  399;  Hersh  v.  Northern  Cent.  Ry.  Co.,  74  Pa. 
St.  181;  Munhall  v.  Pennsylvania  R.  R.  Co.,  92  Pa.  St.  150; 
Hoover  v.  Pennsylvania  R.  R.  Co.,  156  Pa.  St.  220;  36  Am.  St. 
Rep.  43.  In  this  last  case,  the  contract  was  with  a  manu- 
facturing company  for  a  special  rate  on  coal  used  for  manufac- 
turing ^^^  purposes;  the  contract  was  made  eight  years  before 
the  suit,  with  a  view  to  the  building  up  and  development  of  the 
plant.  This  court,  in  a  most  exhaustive  opinion  by  our  brother 
Green,  in  which  nearly  all  the  authorities  on  the  subject  are  no- 
ticed, held  that  special  contracts  for  a  special  rate  with  a  manu- 
factory for  the*  transportation  of  fuel  was  not  undue  discrimi- 
nation; that  blast  furnaces,  iron  mills,  and  rail  factories  are 
encouraged  and  built  up  in  sparsely  settled  regions  by  the  aid 
of  such  contracts.  While  the  question  of  discrimination  does 
not  arise  in  this  case,  the  same  principle  is  involved.  Is  a  con- 
tract by  a  railroad  company  with  an  iron  company,  in  which  the 
former  contributes  a  large  sum  of  money  to  the  latter  for  devel- 
opment, and  gives  to  it  facilities  for  transportation,  in  consid- 
eration of  which  the  iron  company  contracts  to  give  it  all  its 
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traffic,  ultra  vires?  It  is  not  in  restraint  of  trade,  for  its  express 
purpose  and  necessary  efTect  are  to  increase  both  trade  and  pop- 
ulation; not  a  single  traveler  or  shipper  outside  the  contract- 
ing party  is  affected  in  his  selection  of  a  route;  the  contract 
binds  none  of  them. 

It  is  not  seldom  those  who  have  reaped  benefits  from  a  con- 
tract such  as  this  seek  to  escape  its  obligation  by  taking  refuge 
in  that  assumed  turpitude  which,  on  grounds  of  public  policy, 
avoids  the  contract;  but  here,  and  it  is  a  gratification  to  us  to 
say  it,  the  parties  to  this  contract  violated  no  law,  restrained 
not  others  from  engaging  in  business,  did  nothing  of  evil  ex- 
ample or  detrimental  to  public  morals;  therefore,  there  is  no 
public  policy  which,  in  the  absence  of  express  legislative  enact- 
ment, makes  void  this  contract;  as  there  clearly  is  no  adequate 
remedy  at  law  for  repeated  or  continued  violations  of  the  de- 
fendant's covenants,  they  ought  to  be  enforced  in  equity  to  the 
extent  equity  will  take  cognizance  of  their  violation. 

While  the  covenant  to  ship  over  plaintiffs'  lines,  on  the  faith 
of  which  plaintiffs  enlarged  their  facilities  for  shipment  and 
paid  their  money,  will  be  enforced,  our  decree  will  go  no  fur- 
ther. The  Central  Pennsylvania  railroad  is  a  corporation,  under 
the  laws  of  the  commonwealth,  authorized  to  construct  a  line 
of  railroad  between  certain  terminals;  its  manifest  duty  is  to 
construct  its  road  for  the  benefit  of  the  general  public;  no 
citizen  can  be  restrained  from  giving  its  construction  moral  and 
material  aid;  public  policy  demands  that  it  shall  fulfill  the  ob- 
jects ^"^  of  its  being.  Admit  that  the  officers  of  defendant 
company  are  giving  it  moral  aid  and  enco\iragemcnt  because  its 
construction  will  make  it  possible  for  defendants  to  \iolate 
their  contract  for  shipment;  this,  at  most,  shows  disregard  of 
a  moral  obligation,  without  an  infraction  of  the  legal  one,  the 
actual  shipment;  the  latter,  equity  can  control;  the  former,  it 
will  not,  both  on  grounds  of  public  policy,  and  because  its  pro- 
cess would,  to  a  great  extent,  be  ineffectual.  We  cannot  pre- 
vent men  wanting  to  violate  their  contracts,  while  we  can  prevent 
the  overt  acts  which  constitute  the  breach;  equity  can  enforce 
a  tangible,  substantial  right  of  property  under  a  contract,  but 
it  cnnnot  make  men  good,  and  it  is  a  very  rare  case  in  which  it 
even  tries  to.  With  thcee  defendants,  however,  who  have 
pleaded,  the  case  is  different;  we  can  restrain  them  from  a 
flagrant  violation  of  an  essential  covenant  of  their  contract. 
The  Nittany  Valley  Railroad  Company  and  the  Valentine  Iron 
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Company  affirmed  the  origimal  contract  which,  in  fact,  gave  them 
a  business  existence;  they  are  bound  to  give  their  traffic  to 
plaintiffs;  this  much  of  the  contract  is  within  the  grasp  of  equity. 
Therefore,  the  decree  of  the  court  below  sustaining  the  demur- 
rer is  reversed  and  set  aside  at  costs  of  appellees,  and  it  is 
adjudged  and  decreed  that  an  injunction  issue  directed  to  the 
Nittany  Valley  Railroad  Company  and  the  Valentine  Iron  Com- 
pany, their  and  each  of  their  officers,  agents,  and  employ^,  in- 
cluding the  said  J.  W.  Gephart,  president  of  the  Valentine 
Iron  Company,  restraining  them  from  giving  any  traffic  com- 
ing from  or  going  to  points  upon  the  railroad  of  the  said  Nittany 
Valley  Railroad  Company,  or  coming  to  or  going  from  the  mines 
and  furnaces  of  the  said  Valentine  Iron  Company,  that  may  be 
owned  or  controlled  by  the  said  company,  and  originating  upon 
said  lands  mentioned  and  described  in  agreement  of  the  22d  of 
March,  1887,  to  the  said  Central  Pennsylvania  Railroad  Com- 
pany, or  to  any  company  or  persons  other  than  to  the  said  plain- 
tiffs. It  is  further  ordered  that  the  said  contract  be  specifically 
performed  in  this  respect;  they,  the  said  Nittany  Valley  Rail- 
road Company  and  the  said  Valentine  Iron  Company  are  hereby 
ordered  and  directed  to  give  all  traffic  coming  from  or  going  to 
points  upon  said  railroad,  or  coming  to  or  going  from  the 
property,  mines,  and  furnaces  of  the  said  iron  company,  in  so  far 
as  said  traffic  originates  with,  ^^^  or  is  controlled  by,  them,  the 
said  companies,  to  them,  the  said  plaintiffs,  their  successors  or 
assigns.  It  is  further  ordered,  this  record  and  decree  be  remitted 
to  the  court  below,  that  our  order  and  decree  may  be  carried  into 
effect. 


COVENANTS— ENFORCEMENT  OF.— Specific  performance  of  a  per- 
sonal covenant  will  be  decreed,  if  it  is  of  such  a  character  and  purpose 
that  its  performance  was  wliat  was  rontemplated  by  the  parties,  and  not 
mere  damages  for  its  breach :  Lewis  v.  Gollner,  129  N.  Y.  227;  26  Am. 
St.  Rep.  516,  and  note.  A  covenant  by  an  owner  of  land,  to  use  or  ab- 
stain from  nsinjr  it  in  such  a  manner  as  the  other  party  to  the  contract 
specifies,  will  be  enforced  in  equitv  against  the  grantees  of  the  original 
contractors:  Hodge  v.  Sloan,  107  N.  Y.  244;  1  Am.  St.  Rep.  816.  Jf  a 
covenant  of  reservation  is  one  which  the  parties  have  the  right  to  make, 
the  original  covenantee  will  be  entitled  to  the  aid  of  a  court  of  equity  to 
restrain  its  violation  as  long  as  he  likes  and  remains  the  owner  of  the 
property,  although  it  may  1  e  a  covenant  personal  to  him,  and  not  run- 
ning with  the  land :  Extended  note  to  Ladd  v.  Boston,  21  Am.  St.  Rep. 
485. 

COVENANTS— SUCCESSORS  IN  INTEREST— WHEN  BOUND  BY. 
When  land  is  sold  subject  to  a  restrictive  covenant,  and  the  language  of 
the  deed,  and  the  situation  of  the  land  with  reference  to  other  land 
of  the  gran  .or  retained,  are  such  as  to  make  it  clear  that  the  restriction 
in  the  deed  upon  the  use  of  the  land  sold  waa  intended  for  the  benefit  of 
▲k.  St.  Eep.,  Vou  L.  —  52 
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the  land  retained,  this  is  held  to  create  a  negative  easement,  such  as 
binds  all  the  successors  in  title  of  the  land  subject  to  the  easement,  pro- 
vided they  have  notice  thereof,  express  or  constructive:  Extended  note 
to  Ladd  V.  Boston,  21  Am.  St.  Rep.  486. 

RAILROADS— DISCRIMINATION.— Under  a  statute  prohibiting  un- 
reasonable preference  or  advantage,  a  railroad  corporation  may  lawfully 
enter  into  a  contract  for  the  carriage  of  goods  for  a  particular  individual 
or  corporation  at  a  lower  rate  in  respect  to  large  quantities  of  goods,  and 
for  longer  distances  than  one  who  sends  them  small  quantities  or  short 
distances:  Hoover  v.  Pennsylvania  R.  R.,  156  Pa.  St.  220;  36  Am.  St.  Rep. 
43,  and  note.  A  carrier  may  give  reduced  rates  to  customers  agreeing  to 
give  it  all  their  business,  and  refuse  those  rates  to  others  who  are  not 
able  or  willing  to  so  agree,  provided  the  charges  exacted  from  those  not 
joining  in  the  agreement  are  not  excessive  or  unreasonflble:  Lough  v* 
Outerbridge,  143  N.  Y.  271;  42  Am.  SU  Rep.  712,  and  note. 
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Carneal  v.  Lynch. 

[91  ViROINIA,  114.] 

PARTITION.— A  LIFE  TENANT  OF  ONE  MOIETY  OF  LAND 
can  maintain  a  suit  for  partition  against  tiie  remaindermen  of  that  moi- 
ety, whether  in  esse  or  not,  and  the  ownera  in  fee  simple  of  the  other 
moiety. 

JUDICIAL  SALE  — OBJECTIONS  TO  TITLE.— Though  the 
property  sold  has  a  frontage  somewhat  less  than  that  stated  in  the  no- 
tice of  sale,  the  purchaser  will  not  be  released  from  his  bid  on  that 
account,  if  there  was  a  plat  referred  to  in  such  notice  as  being  in  the 
commissioner's  office,  which  showed  distinctly  the  true  frontage.  If  he 
saw  this  plat,  he  would  not  be  relieved  on  proving  that  he  did  not  ex- 
amine it. 

NOTICE.— MEANS  OF  KNOWLEDGE,  with  the  duty  of  using 
them,  are,  in  equity,  equivalent  to  notice. 

Suit  in  partition.  The  clause  of  the  will  referred  to  in  the 
opinion  of  the  court  is  as  follows:  "Sixth.  I  give  to  my  two 
grandchildren,  "Wm.  M.  Lynch  and  Charles  G.  Lynch,  children 
of  my  daughter,  Martha  K.  Lynch,  deceased,  the  house  and  lot 
situated  at  the  corner  of  Grace  and  Jefferson  streets,  in  the  city 
of  Eichmond,  Va.,  to  he  held  hy  them  for  their  joint  and  equal 
benefit  during  their  lives,  and,  at  the  death  of  either  of  them, 
the  share  of  the  one  so  dying  to  pass  lo  his  issue,  according  to 
the  statute  of  descents.  Should  either  of  my  grandsons,  Wm.  M. 
and  Charles  G.  Lynch,  die  without  issue,  the  share  of  the  one  so 
dying  to  go  to  the  surviving  brother,  or  his  issue,  if  any;  shall 
both  die  without  issue,  the  property  named  in  this  clause  to  pass 
to  their  sister,  Mollie  A.  Lynch,  or  her  issue,  if  any." 

James  Lewis  Anderson,  for  the  appellant. 

Courtney  &  Patterson  and  Daniel  Grinnan,  for  the  appellees.  . 
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**'  HAREISOX,  J.  This  is  an  appeal  from  a  decree  of  the 
chancery  court  of  the  city  of  Ixichmond. 

It  appears  from  the  record  that  Benjamin  Sutton,  by  the 
sixth  clause  of  his  will,  gave  to  his  two  grandsons,  William  M. 
Lynch  and  Charles  G.  Lynch,  a  certain  house  and  lot  on  the  cor- 
ner of  Grace  and  Jefferson  streets,  in  Richmond,  for  their  lives, 
with  cross-remainders  to  their  cliildren,  and,  in  the  event  of 
death  of  both  without  issue,  then  said  property  was  to  pass  to 
their  sister,  Mollie  A.  Lynch,  or  her  issue. 

Charles  G.  Lynch  died,  leaving  two  children,  who,  under  the 
terms  of  said  will,  are  now  the  fee-simple  owners  of  their  father's 
moiety.  On  the  twenty-seventh  day  of  April,  1893,  William 
M.  **"  Lynch,  the  life  tenant  in  one  moiety  of  said  property, 
filed  his  bill  in  the  chancery  court  of  Richmond,  praying  for  a 
sale  of  this  property  for  partition,  and  a  reinvestment  of  the  pro- 
ceeds, and  for  general  relief. 

To  this  bill  he  makes  as  parties  defendant,  -his  own  five  chil- 
dren, remaindermen  in  his  moiety,  the  two  children  of  his  broth- 
er Charles,  fee-simple  owners  of  their  father's  moiety,  and  his 
sister,  Mollie  A.  Lynch.  His  children  and  his  brother's  children 
are  all  infants,  and  appear  by  gnardian  ad  litem. 

All  the  proceedings  in  the  case  are  regular,  full,  and  complete. 
The  commissioner's  report  and  the  evidence  fully  establishes 
the  propriety  of  granting  the  prayer  of  the  bill.  The  court  de- 
creed the  sale,  and  it  was  made  in  accordance  with  the  terms 
prescribed  to  James  D.  C:imeal.  An  upset  bid  was  put  in,  and, 
at  a  second  sale,  said  Cameal  became  the  purchaser  at  eleven 
thousand  five  hundred  and  seventy-five  dollars,  and  on  the 
twenty-sixth  day  of  June,  1893,  the  court  entered  a  decree  con- 
firming said  sale,  but  rcsening  to  the  purchaser  leave  to  have 
the  title  examined  \*'ithin  a  reasonable  time.  Counsel  for  the 
purchaser  examined  the  title,  and  made  two  objections  thereto. 
The  court  overruled  both  objections,  and  on  the  ninth  day  of 
August,  1893,  entered  a  decree  fully  confirming  the  sale  to  J.  D. 
Carneal,  and  directing  that  he  forthwith  comply  with  the  terme. 
It  is  from  this  decree  tliat  the  case  is  before  this  court  on  appeal. 

There  are  two  assignments  of  error,  which  are  the  two  ob- 
jections made  by  the  appellant  to  the  title  to  the  property.  The 
first  is  that  William  M.  Lynch  being  only  a  life  tenant  in  one 
moiety  of  the  land,  the  remaindermen  of  said  moiety  l>eing  un- 
ascertained, and  the  other  moiety  being  owned  in  fee  simple  by 
infants,  he,  the  said  William  M.  Lynch,  had  no  power  in  law  to 
maintain  a  suit  for  partition  and  sale  of  the  whole  of  said  land. 
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Tills  presents  the  simple  question  whether  a  life  tenant  of  one 
moiety  of  land  can  maintain  a  suit  for  partition  against  ^^"^  the 
remaindermen,  in  esse,  of  that  moiety,  and  the  fee-simple  own- 
ers of  the  other  moiety. 

The  bill  is  framed  in  a  douhle  aspect,  being  brought  under 
eeotion  2432  of  the  code,  which  provides  for  the  sale  of  contin- 
gent estates,  and  under  section  2562,  which  provides  for  the  par- 
tition of  lands.  This  latter  section  provides  that  "tenants  in 
common,  joint  tenants,  and  coparceners  shall  be  compellable  to 
make  partition,"  etc.  If,  then,  William  M.  Lynch,  the  life  ten- 
ant in  one  moiety,  is,  in  law,  a  tenant  in  common  with  the  chil- 
dren of  his  brother,  who  are  the  owners  in  fee  of  the  other  moiety, 
it  would  seem  clear  that  he  can  maintain  a  suit  to  compel  parti- 
tion against  his  cotenants. 

Mr.  Minor  says:  "A  tenancy  in  common  is  where  two  or 
more  hold  the  same  land,  with  interests  accruing  uoider  differ- 
ent titles;  or  accruing  under  the  same  title,  but  at  different  peri- 
ods; or  conferred  by  words  of  limitatilons  importing  that  the 
grantees  are  to  take  in  distinct  shares":  2  Minor's  Institutes, 
494,  citing  1  Stephen's  Commentaries,  323. 

Judge  Lomax  says:  "A  tenancy  in  common  is  where  two  or 
more  persons  hold  lands  or  tenements  in  fee  simple,  fee  tadl,  or 
for  term  of  life,  or  years,  by  several  titles,  not  by  a  joint  title, 
and  occupy  the  same  lands  or  tenements  in  common;  from  which 
circumstance,  they  are  called  tenants  in  common,  and  their  es- 
tate a  tenancy  in  common":  1  Lomax's  Digest,  641. 

According  to  these  high  authorities,  one  of  the  conditions  cre- 
ating a  tenancy  in  common  is,  where  two  or  more  persons  hold 
the  same  land,  with  interests  accruing  under  the  same  title,  but 
at  different  times.  The  record  shows  that  the  interests  in  this 
land  accrued  under  the  same  title,  viz.,  the  will  of  Benjamin 
Sutton.  It  further  shows  that  the  interest  of  William  M.  Lynch 
accrued  not  later  than  November  11,  1871,  that  being  the  date 
■of  the  probate  of  Benjamin  Sutton's  wiU  (the  record  does  not 
show  the  date  of  Benjamin  Sutton's  death),  **®  and  that  the  in- 
terest of  Dorsie  Lynch  and  Charlie  Lynch  accrued  September 
21,  1881,  that  being  the  date  of  the  death  of  their  father, 
Oharles  G.  Lynch.  It  follows,  therefore,  that  William  M. 
Lynch,  the  life  tenant  of  one  moiety,  and  the  children  of  Charles 
O.  Lynch,  fee-simple  owners  of  the  other  moiety,  are  plainly  ten- 
ants in  common.  They  hold  the  same  land,  with  interests  ac- 
cruing under  the  same  title,  but  at  different  times,  and,  being 
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tenants  in  common,  the  right  of  either  to  compel  partition  in 
equity  is  provided  for,  and  must  be  upheld  under  section  2563 
of  the  code  of  1887. 

"We  do  not  perceive  the  force  of  the  objection  that  a  life  ten- 
ant of  a  part  cannot  maintain  a  suit  against  his  cotenants,  who 
own  the  fee  of  the  other  part,  for  partition.  There  can  be  no 
doubt  that  the  fee-simple  owners  could  maintain  the  suit  for  par- 
tition against  the  life  tenant,  as  defendant,  and  the  manner  in 
which  the  parties  to  the  suit  are  arranged  can  make  no  difference. 
A  party  having  a  life  estate,  determinable  on  his  marriage,  in 
one-fifth  of  an  estate,  applied  in  chancery  for  partition.  The 
defendants  were  entitled  to  the  remaining  four-fifths  as  tenants 
in  common  in  tail,  and  were  together  entitled  to  the  reversion 
of  the  plaintiff's  fifth.  The  defendants  all  desired  that  the  prop- 
erty should  remain  undivided.  The  master  of  the  rolls  said: 
"As  tenant  for  life,  I  apprehend  there  can  be  no  question  but  that 
he  is  entitled  to  partition,"  and  it  was  accordingly  granted: 
Freeman  on  Cotenancy  and  Partition,  sec.  455,  p.  554. 

"A  tenant  for  life  of  an  undivided  share  of  an  estate,  with  re- 
mainders to  his  unborn  sons,  in  tail,  may  file  a  bill  for  partition; 
and  the  decree  will  be  binding  on  the  sons  when  in  esse":  Gas- 
kell  V.  Gaskell,  6  Sim.  643. 

"The  owner  of  a  life  interest  in  an  undivided  part  of  land  may 
have  partition,  or,  if  that  be  impracticable,  a  sale  of  the  property 
and  division  of  the  proceeds":  Shaw  v.  Beers,  84  Ind.  528. 

ii»  **When  the  titles  are  clear  upon  the  record  (whatever 
may  be  the  estates,  whether  in  fee,  for  life,  or  for  years),  the 
court  orders  a  commission  of  partition  to  issue":  2  Minor's  In- 
ttitutee,  487. 

It  is  insisted  by  the  appellants  that,  inasmuch  as  the  will  of 
Benjamin  Sutton  provides  that  the  moiety  given  to  William  M. 
Lynch  for  life  shall  pass  at  his  death  to  his  children,  and  said 
Lynch  is  still  living,  therefore,  the  owners  in  remainder  of  that 
interest  are  unascertained.  Grant  that  this  is  so.  Section  2432 
of  the  code,  under  which  this  suit  is  maintained,  in  one  aspect, 
provides  fully  for  the  sale  of  all  contingent  interests  such  as  exist 
in  this  case,  and  was  intended  to  facilitate  the  sale  of  property 
where  just  such  difficulties  existed.  We  are,  therefore,  of  the 
opinion  that,  under  tJie  statutes  of  Virginia,  as  well  as  upon  prec- 
edent, a  tenant  for  life  in  one  moiety  of  property  may  main- 
tain a  suit  against  those  who  own  the  estate  in  remainder  of  said 
moiety,  whether  in  esse  or  not,  and  the  fee-simple  owners  of  the 
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other  half,  and  compel  partition  of  said  property;  and,  if  not 
susceptible  of  partition  in  kind,  may  have  a  sale  and  division  of 
the  proceeds. 

The  second  assignment  of  error  is,  that  the  court  erred  in  over- 
ruling the  objection  of  J.  D.  Carneal  to  the  title,  on  the  ground 
that  it  was  advertised  and  sold  as  fronting  sixty-seven  feet  one 
and  one-half  inches  on  Grace  street,  in  the  city  of  Eichmond, 
and  running  back  one  hundred  and  fifty-four  feet,  when,  as  a 
matter  of  fact,  it  fronted  on  Grace  street  only  sixty-four  feet 
seven  inches,  the  difference  of  two  feet  five  and  one-half  inches 
being  embraced  in  a  part  of  Jefferson  street. 

It  appears  from  the  record  that  there  was  a  plat  of  this  prop- 
erty made,  distinctly  showing  the  encroachment  on  Jefferson 
street,  and  that,  in  the  a'lvertisement  of  the  property  for  sale, 
this  plat  was  referred  to  as  being  at  the  auctioneer's  office, 
where  it  could  be  seen  by  any  who  were  interested  in  the  sale. 
It  further  appears  from  the  record  that  this  plat  with  red  lines 
plainly  defining  the  encroachment  of  two  feet  five  and  one-half 
*2^  inches  on  Jefferson  street,  was  exhibited  at  the  sale,  exam- 
ined by  bidders,  and  the  encroachment  referred  to,  discussed  in 
an  open  and  general  way;  that  J.  D.  Carneal,  the  purchaser,  had 
every  opportunity  to  see  and  examine  said  plat  and  the  papers 
in  the  cause,  and  that,  if  he  did  not  know  of  the  encroachment 
of  the  buildings  on  Jefferson  street,  it  was  his  own  fault,  and  no 
blame  attached  to  anyone  else.  Carneal  admits  that  he  saw  the 
plat  at  the  first  sale,  but  says  that  he  did  not  examine  it.  His 
ignorance,  then,  of  the  fact  disclosed  by  the  plat  is  no  excuse. 
"It  was  his  duty  to  make  inquiry,  and  inquiry  duly  pursued 
would  have  led  to  knowledge.  It  will  not  do  for  him  to  shut  his 
eyes,  and  then  say  that  he  did  not  see;  whenever  inquiry  is  a 
duty,  the  party  bound  to  make  it  is  affected  with  the  knowledge 
of  all  which  he  would  have  discovered  had  he  performed  the 
duty.  Means  of  knowledge  with  the  duty  of  using  them,  are,  in 
equity,  equivalent  to  knowledge  itself":  Ix)ng  v.  Weller,  29 
Gratt.  347,  353,  354.  But  is  there  in  fact  any  deficiency  in  the 
width  of  the  lot  in  question,  growing  out  of  the  alleged  en- 
croachment of  two  feet  five  and  one-half  inches  on  Jefferson 
street?  The  legislature,  by  an  act  approved  March  10,  1884 
(see  Acts  1883-84,  p.  494),  giving  the  eity  council  power  to  re- 
move buildings  and  other  obstructions,  where  they  encroach  up- 
on the  streets,  expressly  provides  that  in  every  case  where  a 
building  encroaches  upon  the  street  on  a  corner  lot,  and  has  flo 
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continued  for  a  period  of  twenty  years,  it  shall  constitute  an  ad- 
verse possession  to,  and  confer  property  rights  upon,  the  persona 
claiming  thereunder,  as  against  the  city.  It  appears  from  the 
record  that  this  lot  and  the  buildings  thereon  was  conveyed  to 
Benjamin  Sutton,  December  30,  1858.  He  and  those  holding 
under  him  had  therefore  been  in  possession  at  the  date  of  the 
act  of  March  10,  1884,  more  than  twenty-fiv«  years,  and,  it  be- 
ing a  comer  lot,  it  would  eeem  that  the  legislature  had  con- 
firmed the  title  of  the  owners,  as  against  the  city,  to  the  en- 
croachment of  two  ***  feet  five  and  one-half  inches  on  Jeffer- 
son street:  See  Meyer  v.  Lincoln.  33  Neb.  560;  29  Am.  St.  Rep. 
600;  Wheeling  v.  Campbell,  12  W.  Va.  36. 

For  the  foregoing  reasons,  we  are  of  opinion  that  there  ib  no 
eon  street:  See  Meyer  v.  Lincoln,  33  Neb.  566;  29  Am.  St.  Rep. 
firmed. 


PARTITION. — Remain  derm  en  or  reversioners  cannot  compel  parti- 
tion as  against  a  life  tenant  in  {)OS8ession  :  Savage  v.  Savage,  19  Or.  112; 
20  Am.  St.  Rep.  795,  and  note;  extended  note  Ui  Niciiola  v.  Nichols,  67 
Am.  Dec.  703. 

NOTICE— MEANS  OF  KNOWLEDGE— DUTY  TO  USE.— Implied 
notice  is  imputed  to  a  party  shown  to  be  conscious  of  having  means  of 
knowledge  which  he  does  not  use:  Knapp  v.  Bailey,  79  Me.  195;  1  Am. 
St.  Rep.  295.  One  is  generally  charged  with  notice  of  a  fact  who  has 
information  putting  him  on  inquiry,  if,  by  following  up  such  informa- 
tion with  diligence  and  understandine,  the  truth  could  have  been  ascer- 
tained: Jennings  v.  To<ld,  118  Mo.  296;  40  Am.  St.  Rep.  873,  and  note. 
Bee,  also,  the  note  to  Montgomery  v.  Keppel,  7  Am.  St.  Rep.  129. 
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(91  VrRoiMii,  18S.] 

VENDOR  AND  VENDEE  — RESCISSION.— Whenever  a  pnr- 
chaser  has  been  induced  by  a  material  misrepresentation  of  the  vendor 
to  buy,  he  has  the  right  to  repudiate  the  contract — a  right  correlative 
with  that  of  the  vendor  to  disaffirm  the  sale  when  he  has  been  deceived. 

FAI.8E  REPRESENTATION  OF  A  MATERIAL  FACT,  consti- 
tnting  the  inducement  of  a  contract,  on  which  thf  punrhaser  has  a  rigKt 
to  rely,  is  always  a  ground  for  rescission  in  h  cxjurt  of  equity. 

RESCISSION.- A  MISREPRESENTATION  to  a  purchnser  of  a 
lot  in  a  village,  that  a  large  sum,  specifyir  g  the  amount,  is  to  Xte  invested 
therein  in  a  m.'>nufacturir<g  enterprise,  if  it  was  the  inducing  cause  of 
the  purchase,  entitles  him  to  rescind. 

EVIDENCE  OF  OTHER  MISREPRESENTATIONS  made  by 
the  agent  nf  the  vendor  to  other  persons  to  induce  purchases  of  property 
are  admissible,  in  a  suit  to  cancel  a  sale  male  by  him  for  his  misrepresen- 
tation, not  as  evidence  of  the  stat'-ments  made  by  him  to  the  complain- 
ant, but  as  showing  the  bent  of  the  agent's  mind  on  the  subject  of  theee 
representations. 
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RESCISSION— MISREPRESENTATION.— THE  INTENT  of  the 
person  miking  a  misrepresentation  for  the  purpose  of  inducing  a  pur- 
cliase  of  pr  perty  is  wholly  immaterial.  It  is  sufficient  to  sustain  the 
right  of  rescission  that  the  statement  was  made,  so  as  to  mislead  the 
party  to  whom  it  was  made,  and  that  it  induced  the  purchase  by  him. 
He  cannot  be  held  to  his  contract  on  the  ground  that  the  person 
making  the  misrepresentation  believed  it  to  be  true. 

RESCISSION— BURDEN  OF  PROOF.— If  a  seller  makes  a  mis- 
representation which,  from  its  nature,  may  induce  the  buyer  t«  enter 
into  a  contract  of  purchase  on  the  faitii  of  it,  it  will  be  inferred  that  ho 
was  induced  thereby  to  contract;  and  he  need  not  prove  that  he  in 
fact  relied  upon  the  representation.  To  rebut  this  j)resumption,  the 
seller  must  either  prove  that  the  purchaser  had  knowledge  of  facta 
showing  the  representation  to  be  false,  or  he  stated  in  terms,  or  showed 
by  his  contract,  that  he  acted  upon  his  own  judgment. 

RESCISSION.— MEANS  ON  THE  PART  OF  A  PURCHASER 
OF  DISCOVERING  that  a  representation  was  false  do  not  destroy  his 
right  to  rescind. 

WAIVER. — No  man  can  be  bound  by  a  waiver  of  his  rights, 
unless  such  waiver  was  distinctly  made  with  full  knowledge  of  the  rights 
which  he  waived,  and  the  fact  that  he  knows  his  rights  and  intends 
to  waive  them  must  clearly  a  pear. 

Frank  T.  Glasgow,  for  the  appellants. 
Strayer  &  Liggett,  for  the  appellee. 

i»*  HARRISON,  J.  Robert  N.  Wilson  held,  as  trustee  for 
himself,  David  B.  Taylor,  Thomas  S.  White,  Fitzhugh  Lee,  and 
others,  with  full  power  to  sell  and  convey  the  same,  lot  No.  20 
in  block  127  on  McCullough  street,  in  the  town  of  Glasgow.  He 
placed  the  lot  in  the  hands  of  Thomas  S.  White  &  Co.,  real  es- 
tate agents,  for  sale.  In  September,  1890,  Thomas  S.  White 
sold  the  lot  to  William  H.  Carpenter,  of  Rockingham  county,  for 
the  sum  of  $1,500;  the  purchaser  paying  in  cash  $400,  and  ex- 
ecuting two  booids,  for  $550  each,  at  six  and  twelve  months, 
with  interest,  for  the  residue,  receiving  from  R.  N.  Wilson, 
trustee,  a  deed  of  conveyance  for  the  lot,  dated  September  23, 
1890,  and  contemporaneously  therewith  executing  a  deed  of 
trust  to  secure  the  two  deferred  bonds.  Before  the  first  bond 
became  due,  Carpenter  paid  the  same.  When  the  second  bond 
became  due,  in  September,  1891,  it  was  not  paid. 

On  the  third  day  of  November,  1891,  William  H.  Carpenter 
filed  his  bill  in  the  circuit  court  of  Rockbridge  county  against 
R.  N.  Wilson,  Thomas  S.  White,  and  the  other  owners  of  said 
^^^  lot,  praying  for  a  rescission  of  his  contract  of  purchase. 
Before  the  case  was  ready  for  hearing,  however,  the  plaintiff 
died,  and  it  was  revived  in  the  name  of  J.  N.  Keagy,  his  admin- 
istrator. 

The  bill  sets  forth  the  foregoing  facts  in  regard  to  the  sal© 
and  purchase  of  said  lot,  and  alleges  that  the  purchase  was  made 
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on  the  positive  assurance  from  Thomas  S.  White,  agent,  that  the 
Bockbridge  Company,  promoters  of  the  town,  had  alrecidy  se- 
cured beyond  a  doubt  $1,500,000  from  an  English  syndicate;  that 
this  large  sum  of  money  was  to  be  used  in  building  up  and  car- 
ly-ing  on  industrial  enterprises  at  Glasgow,  which  would  cause 
real  estate  to  advance  very  rapidly,  start  the  town  on  a  ^'boom'* 
on  a  grand  scale,  and  make  it  a  manufacturing  place  of  great  im- 
portance. 

The  complainant  further  alleges  that  he  knew  nothing  him- 
self of  what  was  proposed  at  Glasgow,  and  relied  solely  on  the 
representations  of  said  White,  and,  by  reason  of  the  representa- 
tions and  assurances  thus  made,  and  especially  the  representa- 
tion that  $1,500,000  had  been  secured  to  be  invested  at  once  in 
manufactories,  he  was  induced  to  buy  the  lot;  and  that,  but  for 
such  assurances,  he  would  never  have  invested  a  dollar  in  the 
town  of  Glasgow. 

The  bill  further  alleges,  that  the  statements  made  by  Thomas 
S.  White  were  untrue,  false,  and  fraudulent;  that  not  a  dollar 
of  the  English  money  had  ever  been  invested  in  Glasgow;  that 
the  English  syndicate  never  completed  any  contract  with  the 
Rockbridge  Company,  and  that  all  negotiations  in  reference 
thereto  have  long  since  failed,  without  hope  or  expectation  of 
being  revived;  that,  so  far  from  the  lot  purchased  by  him  ad- 
vancing in  price,  it  had  little  or  no  value. 

The  bill  prays  that  the  contract  of  purchase  be  rescinded; 
that  defendants  be  required  to  repay  the  money  paid  on  the  pur- 
chase; that  the  lot  be  reconveyed  to  R.  N.  Wilson,  trustee,  ***** 
and  that  he  be  enjoined  from  collecting  the  remaining  unpaid 
bond. 

The  injunction  was  granted  as  prayed  for,  and  on  the  first 
day  of  March,  1892,  the  defendants  filed  their  joint  and  scjxi- 
rate  answer,  demurrer,  and  cross-bill,  admitting  the  sale  of  the 
lot  by  their  agent,  White,  and  its  purchase  by  Carpenter,  and  al- 
login^  that  none  of  them  but  Thomns  S.  White,  through  who.m 
the  sale  was  made,  were  cognizant  of  the  facts  and  circumstflnces 
attending  the  sale;  the  defendant  Thomns  S.  White  denying 
that  he  made  the  positive  assnranoe  alleged  in  the  bill  as  to 
$1,500,000  having  boon  pocured  by  the  Rockbridge  Company 
from  the  English  syndicate,  and  further  denying  thnt  the  al- 
leged ropresentations  and  assurances  caused  the  plaintiff  to  in- 
vest at  Gla.«jTnw;  that  many  pnident  and  cautions  hnsint'^s  men 
were  at   that  time  buying  lots  there,  believing   it  would   grow 
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into  a  large  town.  The  respondents  call  for  strict  proof  of  aU 
charges  in  the  bill,  and  ask  for  a  decree  for  the  balance  due  from 
the  purchaser. 

Evidence  was  taken  by  the  plaintiff  and  defendants,  and  on 
the  twentieth  day  of  March,  1893,  a  final  decree  was  entered, 
overruling  the  demurrer;  declaring  that  the  sale  of  the  lot  waa 
induced  by  false  representations  of  the  defendants,  which  were 
material,  and  to  the  injury  of  the  purchaser;  rescinding  the 
contract  of  sale;  canceling  the  unpaid  bond;  appointing  a  spe- 
cial commissioner  to  reconvey  the  lot  to  E.  N.  Wilson,  trustee; 
and  decreeing  that  the  defendants  pay  to  the  administrator  of 
William  H.  Carpenter  $1,070,  with  interest  on  $947.13  from 
March  1, 1893,  and  costs  of  suit — that  being  the  amount  paid  by 
his  intestate  on  the  lot.  From  this  decree  an  appeal  was  granted 
the  defendants,  Thomas  S.  White  and  others,  to  this  court. 

The  question  presented  by  the  pleadings  for  determination  is 
one  of  fact.  The  law  applicable  to  a  case  of  this  sort  is  too  well 
settled  to  be  any  longer  doubted  or  called  in  question.  ^^  No 
man  is  bound  by  a  bargain  into  which  he  has  been  deceived  by 
fraud  or  misrepresentation.  Whenever  a  purchaser  has  been 
induced,  by  a  material  misrepresentation  of  the  vendor,  to  buy, 
he  has  a  right  to  repudiate  the  contract;  a  right  correlative  with 
that  of  the  vendor  to  disaffirm  the  sale  when  he  has  beeoi  de- 
frauded. Courts  of  equity  are  always  open  to  afford  relief  in 
such  cases,  and  false  representation  of  a  material  fact,  constitut- 
ing an  inducement  to  the  contract,  on  which  the  purchaser  had 
a  right  to  rely,  is  always  ground  for  rescission  of  the  contract 
by  a  court  of  equity:  Crump  v.  United  States  Min.  Co.,  7  Gratt. 
352;  56  Am.  Dec.  116;  Grim  v.  Byrd,  32  Gratt.  293;  Linhart  v» 
Foreman,  77  Va.  540;  Eorer  Iron  Co.  v.  Trout,  83  Ya.  397;  5 
Am,  St.  Eep.  285;  Pomeroy  on  Contracts,  sec.  12,  p.  289. 

Further  elaboration  of  the  law  on  this  subject  would  be  un- 
profitable repetition.  It  is  only  necessary  to  consider  the  evi- 
dence, and  determine  whether  or  not  it  makes  a  case  entitling 
the  plaintiff  to  a  rescission  of  the  contract,  as  prayed  for  in  the 
bill. 

The  depositions  of  L.  A.  Crenshaw,  of  Richmond,  and  J.  G. 
Millinger,  of  Frederick  county — ^two  intelligent  and  disinter- 
ested witnesses — have  been  taken  by  the  plaintiff.  They  were 
both  in  Glasgow  in  September,  1890,  and  present  with  William 
H.  Carpenter  and  Thomas  S.  White,  and  heard  the  conversa- 
tion which  led  to  the  purchase  of  the  lot  by  Carpenter. 
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L.  A.  Crenshaw  testified  that  White  made  to  Carpenter  the 
representation  and  assurance  that  the  $1,500,000  of  English 
money  had  already  been  secured  by  the  Rockbridge  Company; 
that  it  would  be  at  once  invested  in  manufacturing  enterprises 
in  Glasgow;  that  it  would  cause  the  town  to  build  up  rapidly, 
and  that  those  who  purchased  lots  then  would  realize  very  hand- 
some profits  in  a  very  short  time;  that  there  was  nothing  in 
Glasgow  to  induce  a  man  to  invest  money,  except  this  represen- 
tation that  $1,500,000  had  been  secured  for  the  purpose  of 
building  industrial  enterprises  there. 

1®®  J.  G.  Millinger  testified  still  more  clearly  and  strongly  to 
this  representaition  made  by  White  to  Carpenter.  He  says  that 
White  stated  in  the  most  positive  and  unqualified  way  that  the 
English  money  had  been  already  secured  through  William  A- 
Anderson,  the  vice-president  of  the  Rockbridge  Company,  who 
was  then  in  England;  that  nothing  remained  but  for  General 
Fitzhugh  Lee,  the  president  of  the  company,  to  sign  the  contract. 
He  says:  "I  heard  White  tell  Carpenter  that  the  $1,500,000  was 
secured,  and  the  lot  would  advance  rapidly  in  value;  that  the 
money  was  to  be  all  invested  at  once  in  manufacturing  enter- 
prises, which  would  build  the  town  up  very  rapidly."  The  wit- 
ness says  that  he  was  informed  that  Mr.  White  was  a  reliable 
man,  «ind  that  he  did  not  doubt  the  truth  of  his  statements  to 
Carpenter;  that  he  had  Mr.  White's  word  for  it,  and  had  no 
doubt  of  its  truth;  that  nothing  was  lacking,  so  far  as  that  was 
concerned,  to  induce  witness  to  buy.  He  did  not  buy,  how- 
ever, because  he  concluded  it  would  be  best  to  wait  until  the 
manufactories  were  built;  not  because  he  doubted  Mr.  White's 
statement,  but  because  he  thought  there  would  be  as  much  room 
for  speculation  after  they  were  built  as  before. 

This  testimony  proves  clearly  and  satisfactorily  that  the  rep- 
resentation of  Thomas  S.  White  that  the  Rockbridge  Company 
had  secured  $1,500,000  was  made  by  him  as  charged  in  the  plain- 
tiffs bill.  It  is  a  conceded  fact  in  the  case  that  it  never  was  se- 
cured, and  the  evidence  shows  that  it  was  never  at  any  time  cer- 
tain that  it  would  be. 

Mr.  Anderson,  in  his  report  from  Ix)ndon  to  the  company, 
dated  August  27, 1890,  says:  "A  graver  question  is,  Will  the  con- 
tract be  made  good  by  the  payment  of  the  money?"  In  his  dep- 
osition, he  says  he  cabled  General  Fitzhugh  Lee,  the  president 
of  the  company,  to  call  a  meeting  of  the  board,  and  added  these 
wordi:  ''Nothing  certain  until  contract  ratified  and  money  paid." 
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There  was  nothing  in  these  communications  *®^  to  justify  the 
assurance  that  the  English  money  had  actually  been  secured. 

The  witness  Crenshaw  files  with  his  deposition  several  letters 
received  by  him  from  Thomas  S.  White  &  Co.  The  first  is  with- 
out date,  but  the  witness  says  it  was  written  about  the  time  of 
the  sale  of  this  lot  to  Carpenter.  In  this  letter  the  writer  says: 
"English  money,  actually  in  GlaiSgow  Commercial  Bank,  and 
company  registered  in  London  last  week;  this  being  the  last  of- 
ficial act  necessary  to  bringing  out  the  British  company."  The 
second  letter  is  dated  November  3,  1890,  in  which  the  writer 
says:  "The  English  question  is  settled  at  last.  We  get  the  first 
installment  of  $70,000  on  the  20th  prox."  The  third  letter  is 
dated  November  7,  1890,  in  which  it  is  said:  "We  have  it  from 
General  Lee,  Judge  Edm'ondson,  and  other  Glasgow  directors 
that  the  English  deal  is  absolutely  and  irretrievably  closed." 

The  representations  in  these  letters  are  not  evidence  of  the 
statements  made  by  White  to  Carpenter  at  the  time  of  the  sale 
of  the  lot  to  him,  but  they  are  very  persuasive  as  showing  the 
bent  of  Mr.  White's  mind  on  the  subject  of  this  English  money. 

There  is  no  evidence  in  the  record  that  weakens  the  force  of 
the  testimony  of  the  witnesses  Crenshaw  and  Millinger.  Their 
evidence  is  conclusive  of  the  question  that  the  representations 
were  made  as  charged  by  the  purchaser  in  his  bill.  It  cannot  be 
doubted  that  the  statement  was  made  for  the  purpose  of  pro- 
curing the  contract,  and  it  is  conceded  to  be  untrue.  As  to  the 
knowledge  and  belief  of  Thomas  S.  White  in  making  this  state- 
ment, it  is  unnecessary  to  inquire.  It  should  be  stated,  how- 
ever, that  counsel  for  appellee  properly  disclaim  any  purpose  to 
charge  willful  fraud,  nor  does  this  court  hold  the  appellant  guilty 
of  intentional  fraud  and  misrepresentation.  It  is  a  matter  of  no 
consequence  to  William  H.  Carpenter  what  Mr.  White  thought. 
The  intent  of  the  party  making  the  ^^^  representation  is  wholly 
immaterial.  The  point  is,  has  the  other  party  been  misled? 
It  is  sufficient  that  the  statement  is  actually  untrue,  so  as  to  mis- 
lead tbe  party  to  whom  it  is  made.  The  party  making  it  need 
not  know  of  its  falsity,  nor  have  any  intent  to  deceive;  nor  does 
his  mere  belief  in  its  truth  make  any  difference.  A  party  mak- 
ing a  statement  as  true,  for  the  purpose  of  influencing  the  con- 
duct of  the  other  party,  is  bound  to  know  that  it  is  true:  Pom- 
eroy  on  Contracts,  sec.  217. 

It  is  contended  by  counsel  for  appellant  that  Carpenter  did  not 
rely  upon  the  representations  of  Thomas  S.  White,  but  waa  in- 
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fluenced  by  other  considerations.  There  is  nothing  in  the  rec- 
ord to  shovr  this.  On  the  contrary,  the  tendency  of  all  the  eyi- 
dence  is  to  establish  the  fact  that  he  was  controlled  in  this  pur- 
chase entirely  by  his  confidence  in  \Vliite,  who  had  been  highly 
recommended  to  him  by  D.  B.  Taylor,  one  of  the  owners  of  the 
lot  sold;  and  that  he  was  induced  to  buy  almost  exclusiyely  by 
the  representation  about  the  large  sum  of  money  secured  in  Eng- 
land. 

When  the  seller  has  made  a  false  representation,  which,  from 
its  nature,  might  induce  the  buyer  to  enter  into  the  contract  on 
the  faith  of  it,  it  will  be  inferred  that  the  buyer  was  induced 
thereby  to  contract,  and  it  does  not  rest  with  him  to  show  that 
he,  in  fact,  relied  upon  the  representation.  In  order  to  displace 
this  inference,  the  seller  must  prove  either  that  the  buyer  had 
knowledge  of  facts  which  showed  the  representation  to  be  un- 
true or  that  he  expressly  stated  in  terms,  or  showed  by  his  con- 
tract, that  he  did  not  rely  upon  the  representation,  but  acted 
upon  his  own  judgment. 

Nor  is  the  buyer  deprived  of  his  right  to  relief  because  he  had 
the  means  of  discovering  that  the  representation  was  false:  Red- 
grave V.  Hurd,  L.  R.  20  Ch.  Div.  1,  quoted  in  Benjamin  on 
Sales,  499. 

The  last  element  of  a  misrepresentation  is  its  materiality.  The 
evidence  shows  that  Carpenter  gave  $1,500  for  this  lot,  *®*  and 
that  it  is  not  worth  now  $50,  if  anything.  It  can  hardly  be 
doubted  that,  if  $1,500,000  of  English  capital  had  been  invested 
at  Glasgow  in  manufacturing  enterprises,  this  lot  would  be  worth 
more  than  it  is  now.  The  court  does  not  inquire  with  any  care 
into  the  extent  of  the  prejudice.  It  is  siifficient  if  the  party  mil- 
led has  been  very  slightly  prejudiced — if  the  amount  is  at  all  ap- 
preciable: Pomeroy  on  Contracts,  sec.  227. 

Counsel  for  appellants  insist  that,  even  if  Carpenter  had  any 
ground  of  complaint  originally,  he  ratified  fully  what  he  had 
done,  after  the  collapse  at  Glasgow;  and,  in  support  of  this  con- 
tention, refer  to  certain  letters  of  Carpenter  written  to  R.  N. 
Wilson,  trustee,  and  Thomas  S.  White  &  Co.,  after  February  20, 
1891,  when  all  further  negotiation  with  the  English  ceased.  This 
fact,  it  is  said,  became  generally  known,  and  should  have  been 
known  to  Carpenter,  too,  and  that  in  these  letters  he  should 
have  referred  to  White's  representations,  and  his  reliance  upon 
them. 

These  letters  do  not  sustain  this  view.    Wilson,  trustee,  had 
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been  writing,  urging  the  payment  of  the  last  bond  in  advance  of 
its  maturity.  Carpenter's  letters  to  him  were  in  response,  telling 
him  he  was  unable  to  pay,  and  could  not  pay  the  bond  when  due, 
unless  the  lot  was  sold;  and  urging  Wilson  not  to  put  his  note  in 
bank  for  ■collection;  that  he  would  pay  it  as  soon  as  possible.  The 
letters  to  Thomas  S.  White  &  Co.  were  in  reference  to  the  value 
and  prospect  of  selling  the  lot.  And  as  late  as  April,  1891,  one 
of  these  letters  was  asking  White  if  he  could  get  more  than 
$2,500  for  the  lot,  and  reminding  him  of  his  expressed 
opinion  that  such  price  could  be  obtained  in  April. 
It  is  impossible  to  believe  that  Carpenter  knew,  when  that  letter 
was  written,  that  all  hope  of  getting  the  English  money  had  some 
time  before  ceased.  All  these  letters  indicate  that  Carpenter  was 
ignorant  of  the  fact.  He  could  not  have  entertained  the  hope, 
expressed  by  him,  of  selling  the  lot,  if  he  had  known  it. 

192  rpj^g  record  discloses  no  word  or  act  of  Carpenter  that  can 
fairly  be  regarded  as  a  ratification  of  his  purchase  from  Thomas 
S.  White,  after  becoming  acquainted  with  the  misrepresentation 
by  which  he  had  been  induced  to  buy.  "Confirmation  must  be 
a  solemn  and  deliberate  act.  When  the  original  transaction  is 
infected  with  fraud,  the  confirmation  of  it  is  so  inconsistent  with 
justice,  and  so  likely  to  be  accompanied  with  imposition,  that  the 
courts  watch  it  with  the  utmost  strictness,  and  do  not  allow  it 
to  stand  but  on  the  clearest  evidence":  Cumberland  Coal  etc. 
Co.  V.  Sherman,  20  Md.  117. 

No  man  can  be  bound  by  a  waiver  of  his  rights,  unless  such 
waiver  is  distinctly  made,  with  full  knowledge  of  the  rights  which 
he  intends  to  waive;  and  the  fact  that  he  knows  his  rights,  and 
intends  to  waive  them,  must  plainly  appear:  Montague  vs.  Mas- 
sey,  76  Va.  307. 

The  views  which  have  been  expressed  support  the  decree  of 
the  circuit  court,  and  it  must  be  affirmed. 

Keith,  P.,  Eiely,  and  Buchanan,  JJ.,  concur  with  Harrison,  J. 

CAEDWELL,  J.,  dissenting.  I  do  not  disagree  with  my  breth- 
ren as  to  the  law  of  this  case,  but,  appljdng  the  law  to  the  evi- 
dence, I  am  unable  to  agree  that  appellee  is  entitled  to  the  relief 
afforded  him  by  the  decree  of  the  circuit  court  of  Eockbridge 
county  complained  of. 

VENDOR   AND    PURCHASER— RESCISSION   BY  PURCHASER 

FOR  MISREPRESENTATION.— Misrepresentation  of  material  facts 
regarding  the  quality  and  title  to  land,  made  by  the  vendor,  and  relied 
apon  by  the  vendee  as  true,  is  sufficient  ground  for  rescission  of  the 
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•ale:  Greasier  v.Reea,  27  Neb.  515;  20  Am.  St.  Rep.  691,  and  note;  note 
to  Sutton  V.  Morgan,  38  Am.  St.  Rep.  845.  See,  further,  the  extended 
notes  to  Cottrill  v.  Kiuni,  18  Am.  St.  Rep.  556,  and  Richardson  v.  Mc- 
Kinson,  12  Am.  Dec.  312. 

CONTRACTS— RESCISSION  OF,  FOR  FALSE  REPRESENTA- 
TIONS.— Courts  of  equity  cancel  contracts  for  false  representations  of 
material  facts  which  constitute  an  inducement  to  the  contract,  and  upon 
which  the  party  had  a  right  to  rely :  Rorer  Iron  Co.  v.  Trout,  83  Va. 
397:  5  Am.  St.  Rep.  v85.  and  note.  See,  especially,  the  note  to  Arnold 
V.  Hagerman,  14  Am.  St.  Rep.  724,  725. 

MISREPRESENTATIONS  — INTENT.  — On  an  express  representa- 
tion, which  turns  out  untrue,  it  is  immaterial  whether  the  party  mak- 
ing it  knew  it  to  be  false  or  not:  Waters  v.  Mattingly,  1  Bibb,  244;  4 
Am.  Dec.  631,  and  note.  When  a  person  is  in  a  situation  to  know,  and 
it  is  his  duty  to  know,  whether  a  statement,  upon  the  faith  of  which  an- 
other has  been  induced  to  enter  into  a  contract,  is  true  or  false,  the  law 
imputes  such  knowledge  to  him,  and  the  statement,  if  untrue,  is  held 
to  \)e  fraudulent  as  regards  the  person  who  relied  upon  it:  Prewitt  v. 
Trimble,  92  Ky.  176;  36  Am.  St.  Rep.  586,  and  note  with  the  cases  col- 
lected. 

EVIDENCE  OF  OTHER  ACTS.— Acts  which  are  part  of  one  general 
scheme  or  plan  of  fraud,  designed  or  put  in  execution  by  the  same  per- 
son, are  admissible  to  prove  that  an  act  which  has  been  done  by  some- 
one, was,  in  fact,  done  by  the  person  who  designed  and  pursued  the 
plan,  if  the  act  in  question  was  a  necessary  part  ol  the  plain:  Fowle  ▼• 
Child,  164  Mass.  210;  49  Am.  St.  Rep.  451. 
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INSURANCE-CHAN(iE  IN  TITLE  AND  POSSESSION.— The 
appointment  of  a  receiver  is  not  such  a  change  in  the  title  or  ^>ossession 
oi  property  as  avoids  a  policy  of  insurance  containing  a  condition  that 
it  shall  become  void  if  any  change  takes  place  in  the  title  or  possession 
of  the  property,  whether  by  sale  or  judicial  decree,  without  notice  to  tiie 
insurer  and  its  consent  indorsed  thereon. 

INSURANCE.— APPOINTMENT  OF  A  TRUSTEE  to  take  the 
place  of  other  trustees  who  l.eid  the  property  in  trust  when  the  insur- 
ance was  effected,  is  not  a  change  in  the  title  or  possession,  within  the 
meaning  of  a  condition  in  a  policy  making  it  void  if  a  change  takes 
place  in  the  title  or  po.»sea<4ion  without  the  consent  of  the  insurer. 

INSURANCE.— A  CHANGE  OR  TRANSFER  of  the  interest  of 
the  insured  which  will  avoid  a  policy,  under  a  condition  therein  declar- 
ing it  shall  become  void  if  such  a  change  takes  place  without  the  consent 
of  the  insurer,  must  be  of  such  a  character  as  is  calculated  to  make  him 
lees  watchful  in  caring  for  and  preserving  the  property  insured:  but  if 
the  real  ownership  remains  the  same,  though  there  is  a  ihange  in  the 
evidence  of  title,  such  cliange  being  merely  nominal,  and  not  of  a  nature 
calculated  to  diminish  the  motives  of  the  assured  to  guard  it  from  ioes, 
the  policy  is  not  violated. 

INSURANCE.— CONDITIONS  in  a  policy  of  insurance  should  be 
strictly  construed  against  the  insurer,  and  liberally  in  favor  oi  the  as- 
tared. 

^pa  Hunton,  Jr.,  for  the  plaintiff  in  error. 

Marshall  McCormick  and  Charles  M.  Brown,  for  the  defendant 
ia  error. 
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^*®  HAREISON,  J.  This  is  an  action  of  assumpsit,  brouglit 
in  the  circuit  court  of  Page  county,  by  the  Valley  Land  and  Im^ 
provement  Company,  for  the  use  of  J.  Kemp  Bartlett,  Jr.,  trus- 
tee, against  the  Georgia  Home  Insurance  Company,  to  obtain 
judgment  upon  a  policy  of  insurance  executed  by  the  defendant 
on  the  twenty-third  day  of  August,  1891,  upon  the  property  of 
the  VaJley  Land  and  Improvement  Company,  situated  at  Luray, 
in  the  county  of  Page. 

On  the  twenty-first  day  of  April,  1894,  the  following  verdict 
was  rendered:  "We,  the  jury,  find  for  the  plaintiff,  and  assess  the 
damages  at  $4,308.84,  with  interest  from  January  28,  1892,  till 
paid."  The  question  presented  for  our  consideration  was  raised, 
upon  the  trial,  by  the  circuit  court  refusing  to  give  the  following 
instruction,  asked  for  by  the  defendant. 

"The  court  further  instructs  the  jury  that  if  there  is  any 
change  in  the  possession  of  the  property  insured,  between  the 
date  of  the  policy  and  the  date  of  the  fire,  without  the  consent 
or  knowledge  of  the  company,  the  jury  must  find  for  the  defend- 
ant, unless  the  said  company  has  waived  the  said  provision  of  the 
said  policy." 

There  v*^ere  other  instructions  asked  for  by  the  plaintiff  and 
refused  by  the  court,  but,  in  the  view  taken  of  this  case,  it  is  only 
necessary  to  consider  the  one  quoted. 

311  The  policy  of  insurance  sued  upon  contains  the  following 
usual  provision:  "Or  if  any  change  takes  place  in  the  title  or 
possession  of  the  property,  whether  by  sale  or  judicial  decree, 
■without  notice  to  the  company  and  its  consent  indorsed  thereon, 
then  the  policy  shall  be  void." 

It  is  claimed  by  the  insurance  company  that,  after  the  policy 
was  executed,  there  was  a  change  of  the  possession  of  the  prop- 
erty insured,  and,  consequently,  a  forfeiture  under  the  clause 
just  quoted. 

The  facts  disclosed  by  the  record  axe  as  follows:  On  the 
eighteenth  day  of  April,  1891,  the  Valley  Land  and  Improve- 
ment Company,  duly  incorporated,  conveyed  a  very  large  amount 
of  real  and  personal  property,  including  the  Luray  Inn  and  Ca- 
verns, in  Page  county,  to  H.  J.  Smoot  and  four  others,  as  trus- 
tees, to  secure  a  heavy  general  indebtedness  due  from  said  com- 
pany. On  the  first  day  of  May,  1891,  the  company  leased  the 
Luray  Inn,  together  with  the  grounds  and  curtilage,  which  had 
been  conveyed  in  the  deed  of  trust,  to  one  Frederick  W.  Evans. 

On  the  third  day  of  August,  1891,  certain  creditora  of  the 
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company  filed  their  bill  in  the  circuit  court  of  Page  county,  ask- 
ing the  court  to  enjoin  a  sale  of  the  property,  which  had  been 
advertised  by  the  trustees,  and  further  praying  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  property,  and  that 
the  trust  might  be  administered  under  the  ordeiB  of  the  court 
On  the  tenth  day  of  August,  1891,  the  court  entered  a  decree 
declining  to  appoint  a  receiver,  or  to  enjoin  the  sale,  but  directed 
the  trustees  to  proceed  to  sell  the  property  on  the  terms  pre- 
scribed by  the  deed  of  April  18, 1891,  and  to  report  any  sale  made 
to  the  court,  and  to  hold  any  money  received  subject  to  the  or- 
der of  the  court. 

On  the  twenty-third  day  of  August,  1891,  the  trustees  secured 
and  had  placed  upon  the  property  of  the  company,  real  and  per- 
sonal, fire  insurance  policies  to  the  amount  of  about  $100,000,  **" 
distributed  among  twenty-seven  different  companies,  for  which 
insurance  a  premium  of  $1,892.70  was  paid.  Among  these  poli- 
cies was  that  of  the  Georgia  Home  Insurance  Company,  defend- 
ant in  this  suit,  for  $5,000,  which  vrtis  placed  upon  the  Luray  Inn. 

On  the  twenty-sixth  day  of  September,  1891,  H.  J.  Smoot 
and  others,  trustees,  made  their  report  to  the  circuit  court,  set- 
tled their  accounts,  and  resigned  their  positions  as  trustees.  The 
court  entered  an  order  ratifying  and  confirming  all  their  acts  and 
doings  as  trustees,  and  appointed  J.  Kerop  Bartletf,  Jr.,  as  sub- 
stituted trustee  in  their  room  and  stead  (Bartlett  was  the  presi- 
dent of  the  Valley  I^and  and  Improvement  Company,  whose 
property  was  insured),  "with  all  the  duties  and  responsibilities 
required  by  law,**  and  with  the  power,  among  others,  to  lease  out 
the  Luray  Inn  and  collect  the  rents.  Bartlett  was  required  to 
give  bond  and  security,  and  to  make  report  of  his  acts  and  do- 
ings as  trustee  to  the  court.  He  did  not,  however,  qualify  aa 
substituted  trustee  by  giving  the  required  bond,  until  the  six- 
teenth day  of  October,  1891,  and  on  the  fifth  day  of  November, 
1891,  the  Luray  Inn  was  destroyed  by  fire. 

It  is  earnestly  contended  by  counsel  for  plaintiff  in  error  that 
the  terms  of  the  decree  appointing  J.  Kemp  Bartlett,  Jr.,  as 
substituted  trustee,  in  effect  made  him  a  receiver  of  the  property, 
and  that  the  change  from  H.  J.  Smoot  and  others,  trustees,  to  J. 
Kemp  Bartlett,  Jr.,  receiver,  was  such  a  change  in  the  possession 
of  the  property  insured  as  to  release  the  insurer  from  all  liability 
to  pay  the  loss.  In  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S. 
287,  it  is  held  that  a  change  of  receivers  is  not  such  a 
change  of  possession,  or  title,  as  to  forfeit  the  policy.    The  ob- 
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jection  here  is,  that  this  was  a  change  from  a  trustee  to  a  receiver. 
We  understand  counsel  for  plaintijff  in  error  to  admit  that  if  the 
court  had  appointed  one  of  the  original  trustees  receiver,  instead 
of  Bartlett,  there  would  have  been  no  change  of  possession  affect- 
ing the  policy.  ^^^  This  position  is  unquestionably  sound,  and  it 
follows,  as  a  consequence,  that  the  court  could  have  appointed 
H.  J.  Smoot,  one  of  the  original  trustees,  as  receiver,  and,  sub- 
sequently to  such  appointment,  changed  the  receiver  by  remov- 
ing H.  J.  Smoot  and  appointing  J.  Kemp  Bartlett,  Jr.,  in  his 
place,  and  under  the  law  as  laid  down  by  the  supreme  court  of 
the  United  Staates  in  Thompson  v.  Phenix  Ins.  Co.,  136 
U.  S.  287,  it  would  not  have  worked  a  forfeiture  of  the 
policy,  because  it  would  have  been  only  a  change  of  receivers. 
I  can  see  no  propriety  in  the  court  adopting  the  circuitous 
method  suggested  for  appointing  Bartlett  receiver.  It  would 
have  been  a  vain  thing.  Nor  do  I  think  his  appointment  as 
receiver,  in  the  mode  adopted  by  the  court,  wrought  any  such 
change  in  the  possession  or  title  of  the  property  as  is  contem- 
plated by  the  clause  of  the  policy  under  consideration. 

"A  receiver  derives  his  authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act  of  the  parties  at  whose 
suggestion  or  by  whose  consent  he  is  appointed;  and  the  utmost 
effect  of  his  appointment  is  to  put  the  property  from  that  time 
into  his  custody  as  an  officer  of  the  court,  for  the  benefit  of  the 
party  ultimately  proved  to  be  entitled,  but  not  to  change  the 
title,  or  even  the  right  of  possession,  in  the  property":  Chicago 
Union  Bank  v.  Kansas  City  Bank,  136  U.  S.  236.  Under  this 
authority,  it  may  be  conceded  that  the  effect  of  the  decree  of 
September  26,  1891,  was  to  make  Bartlett  a  receiver.  Still,  that 
did  not  change  the  title  or  right  of  possession  in  the  property. 
H.  J.  Smoot  and  others,  trustees,  were,  presumably  with  the 
consent  of  the  Valley  Land  and  Improvenient  Company,  acting 
as  receivers  in  fact,  though  not  in  law,  and  the  change  from  them 
to  J.  Kemp  Bartlett,  Jr.,  as  receiver  could  not,  under  Thompson 
V.  Phenix  Ins.  Co.,  136  U.  S.  287,  have  operated  to 
forfeit  the  policy.  I  do  not  think  the  sound  and  Just  rule  laid 
down  in  the  case  cited  can  be  limited  to  a  change  of  receivers. 
J  think  the  same  reasoning  ***  would  apply  to  a  change  of 
trustees,  or  a  change  from  a  trustee  in  control  to  a  receiver  in 
like  control.  In  fact,  no  change  of  this  character,  merely  affect- 
ing the  control  of  the  rents  of  the  property,  is  the  change  con- 
templated by  the  policy,  and  therefore  would  not  forfeit  the  in- 
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surance.  This  condition  in  the  policy  against  alienation  refer* 
only  to  such  a  sale  or  disposition  of  the  property  as  causes  all  in- 
terest of  the  assured  in,  or  control  over,  the  property  to  oease: 
Commercial  Union  etc.  Co.  v.  Scamraon,  126  111.  355;  & 
Am.  St.  Rep.  607.  The  abject  of  providing  against  a  transfer 
or  change  of  title  or  possession  is  to  guard  against  a  diminution 
in  the  strength  of  the  motive  which  the  insured  may  have  to  be 
vigilant  in  the  care  of  his  property. 

"Any  change  in,  or  transfer  of,  the  interest  of  the  insured 
in  the  property,  of  a  nature  calculated"  to  make  the  insured  leas 
watchful  in  guarding  and  preserving  the  property  from  destruc- 
tion by  fire,  "is  in  violation  of  the  policy.  But  if  the  real  owner- 
ship remains  fthe  same,  if  there  is  no  change  in  the  fact  of  title, 
but  only  in  the  evidence  of  it,  and  if  this  latter  change  is  merely 
nominal,  and  not  of  a  nature  calculated  to  increase  the  motive 
to  burn,  or  diminish  the  motive  to  guard  the  property  from  loss 
by  fire,  the  policy  is  not  violated":  Ayres  v.  Hartford  Fire  Ins. 
Co.,  17  Iowa,  176,  185,  186;  85  Am.  Dec.  553. 

Now,  let  us  consider  what  change  had  taken  place  in  the  pos- 
session of  the  property  insured  that  is  complained  of  by  the 
plaintiff  in  error. 

At  the  time  the  assurer  executed  the  policy,  the  insured  prop- 
erty was  in  the  lawful  possession  of  the  Valley  Land  and  Im- 
provement Company.  It  was  in  the  actual  possession  of  Fred- 
erick W.  Evams,  under  a  lease.  The  policy  was  taken  out  in  the 
name  of  the  Valley  Land  and  Improvement  Company,  and  made 
payable,  in  the  event  of  loss,  to  H.  J.  Smoot  and  others,  trustees, 
"as  their  interest  may  appear."  The  trustees,  presumably  with 
the  consent  of  tbe  owner,  the  Valley  ^**  Land  and  Improvement 
Company,  were  collecting  the  rente  from  the  property,  and  di^ 
bursing  the  same  in  discharge  of  their  duties  as  trustees. 

At  the  time  of  the  fire,  the  property  was  still  in  the  lawful 
possession  of  the  Valley  Land  and  Improvement  Company,  and 
it  was  still  in  the  actual  possession  of  Frederick  W.  Evans,  aa 
les.see.  The  only  change  that  had  taken  place  was,  that  the 
court  had  appointed  J.  Kemp  Bartlett,  Jr.,  as  the  hand  to  re- 
ceive and  sign  receipts  for  rent  arising  from  the  Luray  Inn,  in 
the  room  and  stead  of  II.  J.  Smoot  and  others,  trustees,  resigned. 
The  only  act  performed  by  J.  Kemp  Bartlett,  Jr.,  as  receiver, 
after  his  qualification  on  the  16th  of  October,  1891,  disclosed 
by  the  record,  was  to  make  an  indorsement  thereon,  extending 
for  a  further  time  the  same  lease  that  was  on  the  property  when 
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the  policy  was  executed,  thus  continuing  the  property  in  the 
actual  possession  of  the  same  lessee. 

We  must  look  at  the  substance  of  things,  and  not  at  the 
shadow.  The  purpose  of  the  clause  under  consideration  was  not 
to  work  a  forfeiture;  it  was  intended  to  protect  the  insurer 
against  wrong  or  injury.  The  plaintiff  m  error  has  not  been 
injured  "by  J.  Kemp  Bartlett,  Jr.,  having  been  appointed  to  re- 
ceive and  receipt  for  rents  arising  from  the  Luray  Inn  in  the 
place  of  H.  J.  Smoot  and  others.  Whether  he  performed  that 
duty  as  receiver  or  as  substituted  trustee,  in  either  case  he  was 
doing  no  more  than  the  trustees  were  doing  when  the  policy  was 
executed. 

Nor  has  the  appointment  of  J.  Kemp  Bartlett,  Jr.,  as  receiver, 
produced  any  such  change  of  interest  in  the  property  as  to  make 
the  assured  less  watchful  in  guarding  and  preserving  it  from 
destruction  by  fire,  and,  consequently,  there  has  been  no  for- 
feiture of  the  policy.  It  is  a  fact  worthy  of  note  that  the  large 
insurance  on  this  property,  nearly  one  hundred  thousand  dollars, 
represented  by  twenty-seven  different  companies,  was  promptly 
paid  without  question  under  the  advice  of  counsel,  except  by  ^^® 
one  insolvent  company  and  the  plaintiff  in  error  here;  and  it  is 
conceded  that  all  these  companies  had  the  same  provision  in 
their  policies  that  is  relied  on  to  forfeit  the  policy  in  this  case. 

These  insurance  policies  abound  with  innumerable  stipula- 
tions, forfeitures,  and  provisions  hard  to  understand,  and  diffi- 
cult of  performance,  and  it  is  a  well-settled  rule  that  they  must 
be  strictly  construed  against  the  insurer,  and  liberally  in  favor 
of  the  insured. 

For  the  foregoing  reasons,  I  am  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court,  and  it  must  be  af- 
firmed. 

The  other  judges  concur  in  the  opinion  of  Harrison,  J. 


INSURANCE— CHANGE  OF  TTTLE.— Any  material  change  in  title, 
though  not  by  alienation,  will  avoid  an  insurance  policy  whicli  provides 
that  anv  alteration  or  chanse  in  the  title  shall  avoid  it:  Barnes  v. 
Union  Mut.  etc.  Ins.  Co.,  51  Me.  110;  81  Am.  Dec.  562,  and  note.  See 
the  extended  notes  to  Morrison  v.  Tennessee  etc.  Ins.  Co.,  59  Am.  Dec. 
S07-312,  and  Lane  v.  Maine  etc.  Ina.  Co.,  28  Am.  Dec.  154. 

INSURANCE.  —  CONSTRUCTIVE  POSSESSION  OP  INSURED 
•GOODS  BY  A  SHERIFF  under  an  execution  is  not  such  change  of  pos- 
cession  as  avoids  the  policy  of  insurance :  Phoenix  Ins.  Co,  v.  Lawrence, 
4  Met.  9;  81  Am.  Dec.  521. 
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Marshall  v.  Palmer, 

[91  ViBGliaA,  341] 

A  COTENANT  SUING  IN  EJECTMENT  cannot  recover  posses- 
sion of  the  whole  property ,  though  such  possession  is  held  by  a  stranger 
to  the  title.  The  plainti&'s  recovery  must  be  limited  to  the  interest 
which  he  proves. 

COTENANT  SUING  IN  EJECTMENT  MUST  PROVE  the  ex- 
tent of  his  interest,  or  suffer  judgment  to  be  given  for  the  defendant. 

Robert  M.  Mayo,  for  the  plaintifiE  in  error. 
No  appearance  for  the  defendant  in  error. 

**"  RILEY,  J.  This  is  an  action  of  ejectment,  brought  by 
Henry  M.  Marshall  as  one  of  the  heirs  of  James  Marshall,  de- 
ceased. 

At  the  trial,  by  agreement  of  the  parties,  a  jury  was  waived, 
and  all  matters  of  law  and  fact  submitted  to  the  court,  which 
rendered  judgment  for  the  defendant. 

The  plaintiff  brought  suit  for  the  premises  in  controversy, 
both  for  himself  and  all  the  other  heirs  of  James  Marshall, 
through  whom  he  claims,  and  sought  to  recover  the  entirety  for 
himself  and  them. 

This,  I  apprehend,  cannot  be  done.  One  may  sue  in  ejectment 
and  recover  less  than  he  claims  in  his  declaration  (Clay  v.  WMte, 
1  Munf.  1G2;  Callis  v.  Kemp,  11  Gratt.  78;  2  Tucker's  Com- 
mentaries, 174),  but  he  cannot  recover  more  than  he  proves  that 
he  has  the  title  to  in  himself.  He  cannot,  in  his  own  name,  as 
sole  plaintiff,  recover  the  respective  interests  of  his  cotenants. 
Their  several  interests,  though  undivided,  are  distinct  and  dif- 
ferent. He  cannot,  in  his  own  name,  represent  or  bind  his  co- 
tenants.  Each  must  sue  for  himself,  and  in  his  own  name.  The 
plaintiff  can  only  recover  such  interest  in  the  premises  as  he  may 
prove  that  he  himself  is  entitled  to:  Doe  ex  dem.  Hellyer  v. 
King,  6  Ex.  791;  Doe  ex  dem.  Saul  v.  Dawson,  3  Wils.  49;  Gray 
T.  Givens,  26  ]kIo.  291,  303;  Dewey  v.  Brown,  2  Pick.  387. 

And  while  one  may  bring  suit  for  the  whole  of  the  premises, 
and  his  action  will  not  be  defeated,  if  he  should  fail  to  prove  that 
he  was  entitled  to  the  entirety,  but  showed  that  he  was  entitled 
to  some  less  interest,  yet  it  is  incumbent  upon  him  not  only  to 
establish  the  legal  title  in  himself  to  such  less  interest,  but  he 
must  also  establish  the  extent  of  such  interest.  If  it  appears  that 
there  are  other  persons  interested  with  him  as  cotenants,  he  must 
prove  what  is  the  nhare  or  proportion  of  the  land  that  belongs  to 
him.    Hif  undivided  interest   must   be  ***  made  certain  and 
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definite.  It  must  be  charly  designated:  Code,  sec.  2747.  If  he 
fails  to  do  this,  so  that  it  cannot  be  specified  by  the  verdict  of  the 
jury  or  the  judgment  of  the  court,  he  cannot  recover,  and  judg- 
ment must  be  rendered  for  the  defendant:  Craig  v,  McBride,  9 
Dana,  427;  Craig  v.  Taylor,  6  B.  Mon.  457;  Callis  v.  Kemp,  11 
Gratt.  78;  Dawson  v.  Mills,  32  Pa.  St.  302. 

The  record  discloses  that  the  plaintiff  in  error  sued  as  only  one 
of  the  heirs  of  James  Marshall.  He  does  not  pretend  that  he  is 
the  only  heir,  but  in  the  declaration  alleges  that  there  are  other 
heirs  of  said  decedent.  And  the  evidence  offered  on  the  trial  is 
to  the  same  effect. 

He  does  not  allege  in  his  declaration  the  names  or  the  number 
of  the  heirs.  Neither  does  he  state  the  extent  of  his  undivided 
share  or  interest  in  the  land,  nor  the  proportion  to  which  he  is 
entitled.  Nor  does  the  evidence  supply  this  fatal  defect.  It  only 
shows  that  he  is  one  of  the  said  heirs.  They  may  be  few,  or  they 
may  be  many.  The  extent  of  the  interest  which  the  plaintiff 
claims  for  himself  is  left  wholly  in  doubt.  There  is  nothing  in 
the  entire  record  by  which  his  interest  may  be  designated  or  ren- 
dered certain;  nothing  on  which  a  judgment  in  his  favor  could  be 
founded,  even  if  we  were  to  come  to  the  conclusion  that  the 
heirs  of  James  Marshall  were  entitled  to  recover  the  premises 
sued  for,  as  to  which  we  do  not  wish  to  be  considered  as  express- 
ing or  intimating  any  opinion  Avhatever. 

No  other  judgment  could  have  been  rendered  by  the  circuit 
court  of  Northumberland  county  than  for  the  defendant,  and  for 
the  foregoing  reasons  the  same  is  affirmed. 


Actions  by  a  Cotenant  to   Recover  Possession  of  the  Property  of  the 

Cotenancy. 

General  Rights  of  as  to  Possession — We  should  naturally  expect  in 
every  logically  constructed  system  of  laws  that. the  reineiiies  granted  to 
every  class  of  persons  would  correspond  to  their  conceded  rights,  and 
that  whenever  a  right  was  granted,  there  phould  be  a  corresponding 
remedy  for  its  protection  or  enforcement.  As  preliminary  to  the  con- 
sideration of  actions  by  a  cotenant  to  recover  possession  of  the  property 
of  the  cotenancy,  or  of  his  share  thereof,  we  may  properly  begin  by  in- 
quiring when  he  is  entitled  to  such  possession.  As  a  result  of  this 
inquiry,  we  shall  find  that,  as  against  persons  who  are  not  his  cotenants, 
he  has  a  rieht  to  the  exclusive  possession  of  the  property  of  the  coten- 
ancy, whether  real  or  personal:  Freeman  on  Cotenancy  and  Partition, 
eec.  343;  Allen  v.  Higgins,  9  Wash.  443;  43  Am.  St.  Rep.  847;  Williams 
V.  Sutton,  43  Cal.  65;  Touchard  v.  Crow,  20  Oal.  150;  81  Am.  Dec.  108; 
Newman  v.  Bank  of  California,  80  Cal.  368;  13  Am.  St.  Rep.  169; 
George  V.  McGovern,  83  Wis.  555 ;  35  Am.  St.  Rep.  77 ;  but  that,  as 
against  his  cotenants,  he  has  no  better  right  than  any  of  the  others  to 
the  possession  of  the  property,  and,  as  a  consequence,  that  he  cannot 
compel  any  of  them  to  surrender  their  possession  to  him,  though  each 
of  them  must  permit  him  to  share  in  the  possession  and  use  of  their 
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property,  when  it  is  of  snch  a  character  that  two  or  more  persons  may 
at  the  BtiTie  time  be  in  possession  of  it:  Freeman  on  Cotenancy  and  Par- 
tition, Bees.  87,  236,  248.  This  joint  or  coiumou  possession  is  generally, 
and  perlia!)S  always,  possible  with  respect  to  real  property,  but  the 
greater  part  of  personal  proj>erty  is  of  such  a  nature  that  two  persona 
cannot  at  the  same  time  share  its  use  or  possession:  and  where  such  is 
the  case,  the  cotenant  who  happens  to  be  in  possession  has  the  right  to 
Bo  continue  until  one  of  his  coienants  has  an  opportunity  peaceably  to 
take  such  possession  upon  himself:  Freeman  on  Cotenancy  and  Par- 
tition, sees.  245,  250. 

An  Action  by  a  CoUnant  to  Rerover  Possession  of  Personal  Property 
oaght,  for  the  purpose  of  fully  vindicatine  his  rights,  to  be  sustainable 
in  every  instance  where  a  third  pers  jn  unlawfully  liolds  such  possession. 
It  is  clear,  as  a  matter  of  law,  that  such  third  p  rsou  lias  no  right  to  such 
possession,  and  that  the  cotenant  has,  and  therefote  it  ought  to  follow 
that  an  action  by  the  latter  to  obtain  wliat  is  wrongfully  withheld  irom 
him  by  tlie  former  must  necessarily  succeed.  But  from  a  very  early  date 
the  rule  prevailed  at  the  common  law,  that  the  right  of  co-owners  of 
pergonal  proi>erty  to  its  possession  was  a  joint  riglit,  to  be  vindicated 
only  by  a  joint  action.  Hence,  it  was  imp  ssible  for  a  single  •  otenant, 
or  any  less  numl>er  than  all,  to  maintain  an  action  to  recover  the  per- 
sonal property  of  the  cotenancy  from  a  third  person,  at  least  if  he  pleaded 
nonjoinder  of  the  others  as  a  defense,  or  -uch  defense  was  otherwise 
brought  to  the  attention  of  the  court :  Freeman  on  Cotenancy  and  Par- 
tition, sees.  337,  ;i55;  Hart  v.  Fitzgerald,  2  Mass.  511;  3  Am.  Dec  75; 
May  v.  Parker,  12  Pick.  38;  22  Am.  Dec.  393;  Cain  v.  Wright.  5  Jon  s, 
282;  72  Am.  Dec.  551;  Pritchard  v.  Culver,  2  Harr.  (Del.)  129;  Miller 
V.  Eatman,  11  Ala.  614;  Corcoran  v.  White,  146  Mass.  329;  4  Am.  St. 
Rep.  313;  Fav  v.  Dnggan,135  Mass.  242;  Clapp  v.  PawtucketSav.  inst., 
15  k.  I.  489;  2  Am.  St.  Rep.  915. 

This  rule  of  la*v  may,  perhaps,  be  mitigated  by  the  provisions  gener- 
ally contained  in  the  codes  of  procedure  of  the  several  states  authorizing 
a  plaintiff  to  join  as  defendants  in  an  action  those  persons  who  ought  to 
be  joined  as  plaintiffs,  upon  their  refusal  to  so  join.  If  such  refusal  was 
based  upon  a  desire  that  the  defendant ,  though  a  stranger  to  the  title, 
should  continue  in  possession  of  tiie  property,  rather  than  that  it  be  de- 
liverer! to  the  tenant  who  is  seeking  possession,  it  is  difficult  to  see  how 
the  joining  of  the  nonconsentine  cotenants,  as  defendants,  could  entitle 
the  plaintiff  to  recover,  for  they  have  the  same  right  to  control  the  posses- 
sion as  the  plaintiff  has,  and  may,  we  think,  confer  upon  a  stranger  the 
right  of  possession  which  they  themselves  have:  Geor^  v.  McGovern, 
83  Wis.  555;  35  Am.  St.  Kep.  77;  Freeman  on  Cotenancy  and  Parti- 
tion, sees.  246, 2-32,  288.  It,  h<»wever,  has  l)een  decided  in  one  case,  where 
the  plaintiff  was  the  only  cotenant  of  peraoinilty  residing  in  the  state, 
and  his  cotenants  were  nonresidents,  so  that  they  could  not  be  brought 
l>efore  the  court  as  defendants,  and  tliey  refused  to  join  in  the  action, 
that  the  plaintiff  might  maintain  an  action  to  recover  the  value  of  cer- 
tain personal  property  which  had  been  sold  by  the  defendant  under 
judgments  which  had  subsequently  been  reversed:  Peck  v.  McLean,  38 
Minn.  228;  1  Am.  St.  Rep.  665. 

If  one  of  the  cotenanis  has,  by  some  proceedingon  his  part,  become 
incapacitated  from  joining  in  an  action  to  recover  the  pro,>erty,  which 
incapacity  does  not  apply  to  the  others,  he  cannot  thereby  deprive 
them  of  rights  which  they  otlierwise  had.  Thus,  he  may,  without  join- 
ing his  cutenantu,  have  prosecuted  actions  for  the  possession  of  the 
j>ro|^rty,  and  may  have  l>c«*n  defeato<i  after  a  trial  on  the  merits,  or 
may  have  recovered  judgment  because  the  fact  that  he  was  but  a  part 
owner  may  not  have  b<'en  brought  to  the  attention  of  the  court.  In 
either  event,  he  would  seem  to  have  lost  his  right  to  maintain  any  fur- 
ther action,  and,  therefore,  his  cotenants  may,  without  joining  him, 
recover  its  poofl-'ssion:  Brizcndine  v.  Frankfort  etc.  C<».,  2  B.  Mon.  32; 
36  Am.  Dec.  ;)87;  Woo-i  y.  Insuratice  Co.,  0  .Mass.  479;  4  Am.  Dec.  162; 
Bedgworlh  T.  Oberend,  7  lerm  Kep.  279;  Starnes  v.  Qitinn,  6  Ua.  84, 
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«7:  HiU  V.  Gibbs,  5  Hill,  56;  Clapp  v.  Pawtucket,  15  R.  I.  489;  2  Am. 
St.  Rep.  915,  917. 

There  is  a  class  of  personal  property,  of  a  severable  character,  with 
reference  to  which  either  tenant  in  common  may,  at  any  time,  in  effect, 
make  a  partition  by  taking  his  portion  to  be  held  by  him  in  severalty. 
Such  property  must  exist  in  bulk,  and  be  of  the  same  quality  through- 
out, so  that  the  share  of  each  cotenant  can  be  ascertainad  by  weight  or 
measurement,  without  the  assistance  or  consent  of  the  others,  as  where 
they  have  a  quantity  of  wheat,  or  other  grain  of  the  same  quality,  in 
which  event  either  may  take  his  share,  to  be  thereafter  held  in  sev- 
eralty: Freeman  on  Cotenancy  and  Partition,  sec.  252.  Where  this 
severance  has  been  made,  the  property  is  no  longer  common  property, 
and,  therefore,  is  not  subject  to  the  law  of  cotenancy.  If  such  severance 
be  made  by  an  officer  claiming  to  act  under  an  attachment,  execution, 
or  other  writ  against  one  of  the  cotenants,  the  latter  may,  by  suing  for 
the  property,  in  effect,  ratify  the  severance,  and  entitle  himself  to  the 
share  severed,  if  the  officer  has  no  right  to  retain  it  under  his  writ: 
Freeman  on  Cotenancy  and  Partition,  sec.  338;  Newton  v.  Howe,  29 
Wis.  534;  9  Am.  Rep.  116. 

The  instances  in  which  one  of  the  cotenants  can  maintain  an  action 
to  recover  possession  of  the  common  personalty  from  another  are  very 
infrequent:  Freeman  on  Cotenancy  and  Partition,  sees.  288,  289;  Buch 
V.  Nester,  70  Mich.  525;  Kiigore  v.  Wood,  56  Me.  150;  96  Am.  Dec,  440; 
George  V.  McGoveni,  83  Wis.  555;  35  Am.  St.  Rep.  77;  and  can  only 
exist  when  there  has  been  some  cont»-act  between  them  entitling  the 
plaintiff  to  the  exclusive  possession  of  the  property :  Morgan  v.  Hedges, 
4  Col.  526 ;  Newton  v.  Gardner,  24  Wis.  232 ;  or  where  it  is  of  a  severable 
character,  so  that  the  plaintiff,  being  entitled  to  sever  it,  has  done  so 
before  the  beginning  of  the  action,  or,  by  such  action,  elects  to  accom- 
plish such  severance.  Hence,  if  several  persons  own  a  quantity  of  grain 
of  the  same  quality,  as  a  consequence^-  of  which  either  has  the  right  to 
take  his  share,  and  his  right  is  denied  by  his  cotenant,  the  former  may, 
in  an  action  of  replevin,  recover  it  of  the  latter:  Piazzek  v.  White,  23 
Kan.  621;  33  Am.  Rep.  211. 

The  Right  of  Action  of  a  Co-owner  toRecover  Real  Property,  the  possession 
of  which  is  unlawfully  withheld  by  a  third  person,  is  by  common  law 
regarded  as  joint  when  tlie  property  is  held  by  a  joint  tenancy,  and 
severable  when  it  is  held  by  a  tenancy  in  common.  Joint  tenants  and 
coparceners  may  make  either  a  joint  or  a  severable  demise,  and  may 
recover  in  ejectment  either  jointly  or  severally,  according  as  tliey  al- 
lege the  demise  to  be  joint  or  several:  Freeman  on  Cotenancy  and 
Partition,  sees.  339,  340.  Tenants  in  common,  on  tlie  other  hand, 
were  regarded  as  holding  by  several  and  distinct  titles,  and  were  not 
permitted  to  join  in  an  action  to  recover  the  possession  of  their  real 
property.  In  America,  however,  this  common-law  rule  has  generally 
been  abrogated,  or  so  modified  as  to  permit  tenants  in  common, 
either  to  join  or  to  sever  in  actions  to  recover  posse  sloa  of  real  property: 
Jreeman  on  Executions,  sec.  341;  Hillhouse  v.  Mix,  1  Root,  247;  1  Am. 
Dec.  41. 

With  respect  to  actions  by  a  cotenant  to  recover  possession  of  the  real 
property  of  the  cotenancy  from  a  stranger  thereto,  two  questions  have 
resulted  in  some  conflict  of  decision.  The  first  of  these  is,  whether  the 
plaintiff  may  recover  an  interest  different  in  quantity  from  that  sued  for, 
and  the  other  is,  whether  his  recovery  must  be  restricted  to  his  interest, 
or  may  be  for  the  possession  of  the  whole  property.  The  authorities 
probably  agree  that  in  no  event  can  he  recover  a  greater  interest  than 
disclosed  by  his  complaint,  but  a  plaintiff  may,  in  his  complaint,  claim 
to  be  entitled  to  the  whole  property  when  his  ownership  extends  to  a 
moiety  only,  or  to  be  entitled  to  a  moiety  of  a  specified  amount  when  he 
is  entitled  to  a  moiety  of  less  proportion.  Tliere  have  been  decisions 
in  two  or  more  states  denying  his  right  to  recover  at  all,  unless  his  title 
is  proved  to  be  precisely  coextensive  with  the  title  alleged,  but  the  very 
decided  weight  of  authority  sanctions  his  recovery  to  the  extent  of  the 
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title  proved,  thongh  In  his  complaint  he  claims  a  larger  Interest:  Free- 
man on  Cotenancy  and  Partition,  sec.  342;  McFadden  v.  Haley,  2  Bay, 
457  J  1  Am.  Dec  653;  Touchard  v.  Crow,  20  Cal.  150;  81  Am.  Dec.  108. 

The  second  question  seems  to  be  easily  disposed  of  npon  principle, 
and  we  think  there  is  no  dissent  from  the  proposition  that  each  coten> 
ant,  irrespective  of  the  character  of  the  cotenancy,  is,  as  against  all 
itrangera  thereto,  entitled  to  the  exclusive  possession  of  all  the  property 
thereof.  Hence,  we  should  draw  the  inference  that  his  remedies  ought 
to  correspond  to  his  rights,  and  that  whenever  a  stranger  to  the  title 
anlawfully  seized  or  held  possession  of  the  property,  either  cotenant 
might  recover  such  possession  and  procure  a  writ  absolutely  exclud- 
ing the  intruder  from  the  possession  of  the  property.  Tiiese  views  are 
certainly  indorsed  by  the  decided  majority  of  Americ;in  decisions  upon 
the  subject:  Robinson  v.  Roberts,  31  Conn.  1-15;  Clark  v.  Vaughan,  S 
Conn.  193;  Pljillips  v.  Medburv,  7  Conn.  572;  Sharon  v.  Davidson,  4 
Nev.  419;  Collier  v.  Corbett,  15  Cal.  185;  Clark  v.  Huber,  20  Cal.  197; 
Hart  V.  Robertson,  21  Cal.  348;  Rowe  v.  Bacigalluppi,  21  Cal.  635;  Hib- 
bard  v.  Foster,  24  Vt.  546;  Weese  v.  Barker,  7  Col.  178;  Sherin  v.  Lar- 
son, 28  Minn.  523;  Crook  v.  Vandevoort,  13  Neb.  505;  P>rown  v.  Warren, 
16  Nev.  228;  Overcash  v.  Ritchie,  89  N.  C.  384;  Contreras  v.  Havnes,  61 
Tex.  103;  Treat  v.  Reilly,  a5  Cal.  131;  Telfener  v.  Dillard,  70  Tex.  139; 
George  V.  McGovern,  83  Wis.  ."o5;  35  Am.  tit.  Rep.  77;  Newman  v. 
Bank  of  California,  80  Cal.  368;  13  Am.  St.  Rep.  169;  McFarland  v. 
Stone.  17  Vt.  16=>;  44  Am.  Dec.  325;  Totichard  v.  Crow,  20  Cal."  150;  81 
.\m.  Dec.  108;  Hardy  v.  Johnson,  1  Wall.  373;  Allen  v.  Higgms,  9 
Wash.  448;  43  Am.  tit.  Rep.  817;  Blanchard  v.  Floyd,  93  Ala.  53;  Mays 
V.  Wiikowski,  46  La.  Ann.  1475;  Louder  v.  Schluter,  78  Tex.  108;  Mc- 
Donald V.  Hamblen,  73  Tex.  628.  To  hold  otherwise  is  in  effect  to  deny 
the  cotenant  plaintiff  any  substantial  relief,  for  if  he  may  not  recover 
possession  of  the  whole  from  the  trespasser,  and  exclude  the  latter  abso- 
lutely irom  the  pos  easion  of  the  premises,  his  recovery  is  of  little  or  no 
value,  for  if  the  stranger  to  the  title  be  conceded  to  have  a  right  to  re- 
main in  possession,  such  right  extends  to  every  part  and  parcel  of  the 
pro{)erty,  aud  may  prevent  the  part  owner,  who  his  recovered  judgment, 
from  making  any  profitable  use  either  of  the  land  or  of  any  interest 
therein.  Notwithstanding  these  considerations,  there  is  a  growing  in- 
clination on  the  part  of  the  courts  to  restrict  the  recovery  by  a  tenant 
in  common,  even  as  again-^t  a  stranger  to  the  title,  to  the  same  extent 
that  he  would  be  restricted  if  the  recovery  was  against  a  cotenant;  or,  in 
other  wonls,  simply  to  enter  a  judgment  entitling  the  plaintiff  to  t>e  put 
in  possession  of  the  property,  leaviijg  him  to  sh  irj  the  vosaession  with 
the  defendant  as  thongh  he  also  were  an  owner  of  an  undivided  interest, 
and  as  such  entitled  to  share  in  the  possession  of  the  premises;  Dewey 
v.  Brown,  2  Pick.  387;  Gray  v.  Given-i,  26  .M  »  303;  Ovi-rcash  v.  Ritchie, 
89  N,  C.  :«4;  Johnson  v.  Hardy,  43  Neb.  3o8;  47  Am.  St.  Rep.  765;  King 
V.  Hyatt,  51  Kan.  504;  37  Am.  tit.  Rep.  .304;  Mobley  v.  Bruner.  59  Pa, 
St.  481  ;  98  Am.  Dec.  360;  Dawson  v.  Mills,  82  I'a.  St.  302.  There  is, 
however,  a  dictum  in  one  of  the  more  recent  Pennsylvania  decisions 
which,  while  it  d(x'S  not  purport  to  overrule  or  consider  the  cases  from, 
that  state  last  cited,  ai>(>ear8  to  be  inconsistent  with  tliem :  Wheeling' 
etc.  Co.  V.  Warndl,  122  I'a.  St.  613.  The  principal  case,  it  will  l)e  ob- 
served, ignores  the  many  decisions  sustaining  the  right  of  a  tenant  la 
«x)mmon  to  recover  possession  of  the  whole  of  the  pro{)erty,  and  merely 
cites  fome  English  and  American  cases  tending  to  sunj>ort  a  contrary 
view,  aa  though  they  presented  all  the  authorities  to  be  cited  upon  the 
subject.  The  American  cases  thus  cited,  we  ronceile,  are  in  harmony 
with  the  decision  in  the  principal  case,  but  an  examination  of  the  Eng- 
lish cases  cited  does  not  convince  us  that  they  are  necessarily  so,  or  that 
they  involve*!  any  determination  of  the  qtiestion  here  under  considera- 
tion. That  of  Roe  v.  Dawson,  3  Wils.  49,  was  reported  with  exceeding 
brevity.  The  statement  contained  in  the  report  is,  that  the  plaintiff  in 
ejectment,  as  tenant  in  common,  recovered  possession  of  five-eighths  of  a 
cottage,  and  that,  under  the  writ  of  possession,  the  sheriff  haa  turned  the 
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tenant  out  of  posseaaion  of  the  whole  and  locked  up  the  door.  The  court 
said  that  this  was  wrong,  and  that  the  writ  should  have  pursued  the  ver- 
dict, and  that  a  rule  should  be  issued  upon  the  sheriff  and  the  lessor  of  the 
plaintiff,  to  restore  the  tenant  to  possession  of  three-eighths  part  of  the 
premises,  "otherwise  he  would  be  forced  to  bring  another  ejectment  for 
the  same."  There  is  nothing  in  this  report  to  indicate  that  tlie  tenant 
was  a  stranger  to  the  title,  and  the  suggestion,  that  if  the  rule  did  not 
issue,  he  might  be  forced  to  bring  an  action  of  ejectment,  would  indi- 
cate that  he  was  a  co-owner  of  the  property,  and  might,  by  such  ac- 
tion, compel  the  other  co-owners  to  recognize  his  interest  by  permitting 
him  to  share  the  possession  with  them.  In  the  case  of  Doe  v.  King,  ft 
Ex.  789,  the  report  shows  that  the  lessors  of  the  plaintiff  claimed  under 
a  will  by  which  tlie  testator  had  devised  t!ie  property  in  question  ta 
his  sisters,  nephews,  and  nieces,  share  and  share  alike;  that  a  wit- 
ness, who  was  called  to  prove  that  one  of  the  lessors  of  the  plaintiff^ 
was  a  child  of  a  sister  of  the  testator,  had  stated  on  cross-exauiinatioa 
that  at  the  testator's  death  t'.iere  were  three  sisters  living,  each  of  whom 
had  since  died,  leaving  children,  and  that  he  could  not  sav  how  many 
children  one  of  them  had.  It  was  stated  that  the  defendant  claimed  as 
an  heir  at  law,  but  whether  as  an  heir  of  the  testator,  or  of  one  of  the 
persons  to  whom  the  property  had  been  devised,  is  not  disclosed  by  the 
report.  The  majority  of  the  court  was  of  the  opinion  that,  because  there 
was  no  proof  of  the  exact  interests  of  the  less  ^rs  of  the  plaintiff,  there 
could  be  m  recovery  in  their  favor.  One  of  the  judges,  however,  dis- 
sented, taking  the  position  that  it  appeared  that  the  person  in  possessioa 
was  not  entitled  thereto,  and  that  the  plaintiff,  being  a  cotenant  of  an 
undivided  interest  in  the  premises,  was,  though  he  had  not  established 
the  precise  extent  of  that  interest,  entitled  to  recover  the  whole  posses- 
sion, as  against  the  dt^fendant  who  had  no  right  thereto. 

Actions  of  Forcible  Entry  and  Detainer,  it  is  conceded,  may  be  brought 
by  a  tenant  in  commf'n  separately,  and,  so  far  as  our  observation  ha» 
extended,  no  court  has  insisted  thai  a  cotenant  should  be  compelled  to 
share  the  possession  recovered  with  the  defendant  who  had  been  ad- 
judged to  be  guilty  either  of  a  forcible  entry  or  a  forcible  detainer:  Tur- 
ner V.  Lumbrich,  Meigs.  11;  Allen  v.  Gilson,  4  Rand.  477;  Rale  v. 
Fyler,  10  Smedes  &  M.  440;  48  Am.  Dec.  763. 

Ejectment  by  One  Cotenant  Against  Another. — An  action  of  ejectment  ia 
an  appropriate  remedy  whenever  either  of  the  cotenants  has  been  ousted 
by  the  other  from  the  lands  of  the  cotenancy,  or  any  part  thereof: 
Adams  on  Ejectment,  135;  University  v.  Revnolds,  3  Vt.  •''42;  23  Am. 
Dec.  234 ;  Gale  v.  Hines,  17  Fla.  773;  Mabie  v.'Whittaker,  10  Wash.  656; 
Frakes  v.  Elliott,  lOJ  Ind.  47;  Falcouer  v.  Roberts,  88  Mo.  574;  Jonea 
V.  De  LassLis,  84  Mo.  541. 

Necessity  of  Ouster. — Theie  are  a  few  authorities  which  declare,  in 
general  terms,  that  one  tenant  in  common  may  maintain  ejectment 
against  his  cotenant,  though  no  actual  ouster  can  be  proved:  See 
remark  of  Spencer,  J.,  in  Shepard  v.  Ryers,  15  Johns.  501;  Eads  v. 
Rucker,  2  Dana,  111.  These  general  declarations,  as  we  apprehend,  do 
not  indicate  any  conflict  of  judicial  opinion  on  this  subject.  Their  ap- 
parent dissent  from  the  well-establiyhed  rule  of  law,  that  an  ouster  is 
requisite  to  an  action  of  ejectment,  is,  in  all  probability,  the  result  of 
the  employment  of  the  word  "ouster"  as  necessarily  signifying  an  actual 
expulsion  by  force.  If  that  were  its  only  signification,  then  instancea 
might  frequently  arise  where  a  tenant  in  common  could  sustain  an  ac- 
tion of  ejectment  against  his  cotenant  without  showing  an  ouster.  But, 
at  least  between  cotenants,  the  term  "ouster"  may  denote,  either  an 
actual  turning  out,  or  an  exclusive  possession  connected  with  some  act 
amounting  to  a  total  denial  of  the  rights  of  the  cotenant  who  is  out  of 
possession.  The  fact  of  ouster,  in  one  or  the  other  of  these  senses,  is  a 
prerequisite  to  the  right  of  each  cotenant  to  maintain  an  action  of  eject- 
ment against  his  fellow-tenant:  Sigler  v.  Van  Riper,  10  Wend.  419; 
Ewald  V.  Corbett,  82  Cal.  499 ;  Story  v.  Saunders,  8  Humph.  658;  Higbeo 
V.  Rice,  6  Mass.  351 ;  4  Am.  Dec.  63 ;  Cutts  v.  King,  6  Greenl.  482;  Cro6» 
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V.  Robinson.  21  Conn.  S85;  Gilchrist  v.  Ram=ay.  27  U.  C.  Q.  B.  500; 
Taylor  v.  Hill.  10  Leigh,  457;  Carpentier  v.  Mendenhall,  28  Cal.  485  j 
87  Am.  Dec.  135;  Half  rd  v.  Tetlierow,  2  Jones,  39i ;  Jonea  v.  Wea'here- 
bee,  4  Strob.  50;  51  Am.  Dec.  6')3;  Goldsmith  v.  Smith,  4  Wt-st  Coast 
Rep.  7;  Allen  v.  Long,  80  Tex.  261 ;  26  Am.  St.  Rep.  735.  The  question 
whether  a  friven  state  of  facts,  as  between  cotenants,  constitutes  an 
ouster,  arises :  1.  Wliere  the  defendant  claims  that  he  is  not  t-ubject  to 
any  action  in  ejectment,  for  the  reason  that  his  possession  is  consistent 
with  the  plaintiff's  risihts;  and  2.  Where  the  defendint  claims  that  his 
pos»ses8ioii  has  Ijeen  so  inconsistent  with  plaintiff's  rights  as  t  •  grow  into 
a  l>erfect  title  in  severalty  by  virtue  of  the  statute  of  limitations.  In 
whichever  of  these  two  forms  an  issue  in  regard  to  o  i^tcr  arises,  its  deter- 
mination is  a  question  of  fact  for  the  jury  :  Clark  v.  Creg'i,  47  Barb.  617; 
Carpentier  v.  Mend;nhali,  28  Cal.  484,  87  Am.  Dec.  135.  It  is  scarcely 
within  the  purpose  of  this  note  to  consider  what  evid.'nce  may  properly 
be  regardea  as  suthc-ient  to  suetaiii  the  allegation  that  the  plaintiff  has 
been  ousted  by  the  defendant  whom  he  c-once<les  to  be  his  tenant  in  com- 
mon. The  question  will  \ye  found  discussed  at  length  in  sections  221  to 
244  of  Freeman  on  Cotenancy  and  Partition.  It  is,  perhaps,  proper,  how- 
ever, in  this  place  to  remark  that  the  evidence  of  ouster  and  adverse  pos- 
session necessary  to  sustain  an  action  of  ejectment  may  be  less  when  net 
requiretl  to  support  the  plea  of  the  statute  of  limitatio.  s  interp  sed  by 
one  tenant  in  common  in  favor  of  another,  and  that  in  an  action  of  eject- 
ment it  is  sufficient  to  show  that  the  defendant,  either  by  his  answer  or 
by  any  other  means,  has  denied  the  rigiit  of  the  plaintiff  to  share  in  the 
proceeds  of  the  property,  or  has  disputed  his  titie,  or  in  some  other  man- 
ner shown  that  any  attempted  entry  ui>on  the  property  by  the  plaintiff 
for  the  purpose  of  occupying  it  as  a  tenant  in  common  would  be  resisted 
by  tlie  defendant :  Phelan  v.  Smith,  100  Cal.  158;  Cameron  v.  Chicago 
etc.  Ry.  Co.,  60  Minn.  100;  Feliz  v.  Feliz,  105  Cal.  1;  Mintou  v.  Steele, 
12.5  Mo.  181 ;  O  lom  v.  Weathersbt  e,  2*)  S.  C.  244. 

Proof  of  Ouster,  when  not  Required. — While  an  ouster  is  essential  to  the 
maintenance  of  an  action  of  ejectment  by  one  tenant  in  common  a.'ainst 
another,  yet  the  circumstances  of  the  case  or  the  condition  of  the  plead- 
ings may  be  such  as  to  concede  the  f  ict  of  ouster,  and  thus  to  dispense 
with  proof  of  its  existence.  If  the  defend'int  oy  his  answer  claims  the 
whole  premises  in  his  own  ri;?ht  as  owner  thereof  in  severalty,  he  re- 
leases the  plaintiff  from  the  necessity  of  proving  an  ouster  at  the  trial: 
HeuJers  )n  v.  Cot  er,  15  U.  C.  Q.  B.  345;  llariiaon  v.  Taylor,  33  Mo. 
211  ;  83  Am.  Dec.  159;  Noblev.  MrFar:and,51  111.  229;  Scott  v.  Mcleod, 
14  U.  C.  Q.  B.  575;  McCallum  v.  Boswell,  15  U.  C.  Q.  B.  343;  Allen  v. 
Salinger,  103  N.  C.  14;  Southern  etc.  Co.  v.  Hen8haw,s9  Ala.  448.  "  We 
incline  strot.gly  to  the  opi  lion  that  the  denial  in  the  defendant's  answer 
of  all  right,  title,  and  interest  in  the  plaintiff  is  an  adm'ssi  m  that  his 
own  i>03:fes8ion  is  adverse,  and  may,  thereiore,  well  be  treated  as  equiva- 
lent to  a  Confession  of  ouster,  superseting  the  neressity  of  proof  on  llio 
trial":  Clason  v.  Kankin,  1  l)uer,  311.  The  law  of  oiHtcr,  as  l)etwpen 
cotenant'i,  was  thus  cle;.riy  and  forcil>iy  stated  by  Judge  Scutt  in  tiie 
supreme  court  of  Missouri:  "'The  law  of  ouster,  in  an  action  between 
cotenants,  wherein  theonr  denies  that  the  otlrjr  ever  had  any  tith*  to  I  lie 
disputed  premises,  must  be  the  came  as  in  an  action  between  those  who 
are  (onnected  by  no  such  relation.  If  the  deiendant  wantc  I  the  ben  -lit 
of  the  facts  asstime<l  in  her  instruction,  why  in  her  answer  did  she  n  't 
disclaim  to  hold  a<iver8ely  to  the  plaintiffri?  She  would  i/i  one  hre.itli 
deny  tliat  the  plaintiffs  are  her  colenants,  und  in  the  othcrclaini  the  In-h- 
efit  of  the  relauon.  Where  one  cotcnant  seeks  to  bar  another  on  the 
ground  of  adverrto  possession,  the  law  n*quire8  proof  of  uneijuivocnl  fads 
fihowing  an  actual  ouster.  So,  where  the  title  of  plaintiff  is  not  di8putc<l 
by  the  defendant,  and  the  case  turns  on  the  fact  whether  there  has  lieea 
a  dirseisin  of  one  cotenant  by  another,  the  plaintiff  must  show  an  ac- 
tual ouster,  or  that  some  act  was  done  by  the  defendant  amounting  to  a 
toUii  denial  of  the  ri^dit  of  the  plaintiff  an  a  cotenant.  But,  in  an  action 
where  the  cotenancy  is  denied  ever  to  have  existed,  there  ia  no  reasoa 
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why  stronger  evidence  of  an  ouster  should  be  required  of  one  claiming 
as  cotenant  than  any  other  party.  By  fihng  such  an  answer  as  was  put 
in  iu  this  case,  an  act  was  done  which  showed  that  the  defendants  made  a 
total  denial  of  the  rights  of  the  plaintiffs  as  cotenants" :  Peterson  v. 
Laik,  24  Mo.  543  j  69  Am.  Dec.  441.     " 

The  Recovery  of  the  Plaintiff  laust  be  Consistent  with  the  Title  upon  Which 
it  is  Based.  If  he  has  an  undivided  interest,  his  recovery  against  another 
person  having  a  like  interest  must  not  be  for  the  possession  of  the  lands 
in  entirety,  but  that  he  be  Jet  into  possession  with  the  defendant :  Ewald 
V.  Corbett,  32  Cal.  499;  Tev:s  v.  Hicks,  38  Cal.  234;  Duncan  v.  Rodecker, 
90  Wis.  1.  He  is  equally  entitled  to  such  joint  possession,  and  equally 
denied  the  right  to  exclusive  possession,  whether  his  moiety  is  so  large 
as  to  almost  include  the  whole,  or  so  small  as  to  grow  infinitesimal  when 
compared  with  the  entire  tract.  Therefore,  so  far  as  the  judgment  to  be 
entered  in  an  action  of  ejectment  is  concerned,  the  relative  interests  of 
the  plaintiff  and  defendant  are  perfectly  immaterial;  but  as  this  judg- 
ment may,  and  in  all  probability  will,  be  succeeded  by  an  action  for 
mesne  profits,  it  is  proper  for  the  court  before  which  the  ejectment  suit 
is  tried  to  ascertain  and  settle  the  respective  interests  of  the  parties : 
Mahoney  v.  Middleton,  41  Cal.  54. 

Where  the  Interest  of  Plaintiff' is  Less  than  that  Sued  for. — The  plaintiff 
may  recover,  though  the  interest  which  he  establishes  at  the  trial  is 
different  in  quantity  from  that  which  he  claimed  in  the  declaration.  IE 
he  d'eclares  for  a  specified,  undivided  interest,  he  may  recover,  though 
his  evidence  is  for  a  much  smaller  interest:  Davis  v.  Whiteside,  1  Bibb, 
510;  Burges  v.  Purvis,  1  Burr.  326;  Ablett  v.  Skinner,  1  Sid.  303.  The 
same  rule  probably  prevails  where  plaintiff  declares  for  the  whole,  in 
which  case  he  may  recover  either  the  whole  or  any  undivided  moiety 
thereof,  as  he  shall  show  himself  entitled:  Lewis  v.  McFarland,  9 
Cranch,  151;  Gist  v.  Robinet,  3  Bibb,  2;  Gray  v.  Givens,  26  Mo.  303. 
From  this  last  proposition  the  courts  of  Maryland,  as  well  as  some  of 
the  early  decisions  in  New  York,  dissent.  They  hold  that  plaintiff 
"cannot  recover  an  undivided  part  when  lie  claimed  an  entirety,  nor  an 
entirety  when  he  demands  aa  undivided  portion"  :  Carroll  v.  Norwood, 
5  Har.  &  J.  174;  Benson  v.  Musseter,  7  Har.  &  J.  212. 

Forcible  Entry  and  Unlawful  Detainer  by  One  Cotenant  Against 
Another. — It  is  said  that  a  cotenant  is  liable  in  England  to  a  criminal 
prosecution  for  forcibly  ejecting  or  forcibly  holding  his  companion  out  of 
possession.  The  supreme  court  of  Illinois,  at  an  early  date,  maintained 
that  the  object  of  the  Forcible  Entry  and  Detaiaer  Act  of  that  state  wd,a 
to  create  a  civil  remedy  in  all  cases  which,  in  England,  would  have  sus- 
tained a  criminal  prosecution;  and,  therefore,  that  redress  might  be 
had  in  Illinois,  under  the  act  of  that  state,  by  one  tenant  in  common, 
or  joint  tenant,  against  his  cotenant,  where  the  latter  forcibly  ousted 
the  former:  Mason  v.  Finch,  1  Scam.  495.  A  like  conclusion  had  been 
reache  1  a  few  years  previously  in  the  court  of  appeals  of  the  state  of 
Kentucky:  Eads  v.  Rucker,  2  Dana,  111.  The  same  rule  prevails  in 
Massachusetts:  Presbery  v.  Presbery,  13  Allen,  281 ;  also  in  California: 
Bowers  v.  Cherokee  Bob,  45  Cal.  4J5.  The  judgment  in  such  cases,  like 
that  in  ejectment,  '*  should  be  according  to  the  right  established  for  an 
undivided  interest,"  i.  e.,  it  should  authorize  the  putting  of  plaintiff 
into  possession,  but  not  the  putting  of  defendant  out  of  possession:  Eada 
V.  Rucker,  2  Dana,  111;  Presbery  v.  Presbery,  13  Allen,  281;  Bowers  v. 
Cherokee  Bob,  45  Cal.  49");  Jamison  v.  Graham  57  III.  97.  If  a  lessee 
is  also  a  cotenant  at  the  termination  of  his  lease,  and,  on  that  account, 
is  entitled  to  remain  in  possession,  he  cannot  be  proceeded  against  under 
the  act  in  reference  to  unlawful  detainers,  and  thereby  compelled  to 
surrender  the  entire  possession:  Henderson  v.  Allen,  23  Cal.  519;  Lick 
V.  O'Donnell,  3  Cal.  59;  58  Am.  Dec.  383.  Acts  giving  double  rent 
against  a  tenant  holding  over,  after  notice  to  quit,  have  been  held  to  ap- 
ply to  a  cotenant  who,  subsequent  to  the  expiration  of  a  lease  from  hia 
companion,  refused  to  let  the  latter  into  the  possession:  Cutting  v. 
Derby,  2  H.  Black.  1075,  1077 ;  Mumford  v.  Brown,  1  Wend.  52;  19  Am. 
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Dec.  461.  Bat  the  cotenant  continuing  in  sole  pospession  after  the  ter- 
mination of  the  lease  from  hia  companion  is  not  liable  for  rents,  unless 
be  does  some  act  to  prevent  the  latter  from  joining  in  the  occupation: 
Mumfordv.  Brown,  1  Wend.  52;  19  Am.  Dec.  461.  But  where  one  cb- 
taina  possession  under  a  lease  frotn  the  other,  he  must,  at  the  termina> 
tion  of  the  lease,  surrender  the  possession  which  he  acquired  by  it.  If 
an  action  for  an  unlawful  detainer  is  brought  against  him,  he  cannot 
successfully  re»-ist  it  by  showing  that  the  title  was  at  the  leasing,  and 
still  is,  vested  in  himself  and  his  lessor  as  tenants  in  common :  Uershey 
V.  Clark,  27  Ark.  5_'8. 

Tretpatt  to  Try  TitUt,  like  an  action  of  ejectment,  cannot  be  sustained 
by  one  tenant  in  common,  or  other  cotenant,  against  one  of  his  fellow« 
tenants,  in  the  absence  of  an  actual  ouster:  Taylor  v.  Stockdale,  3  Mc- 
Cord,  302;  Harvin  v.  Dinlge,  Dudl.  23;  St.  Louis  etc  Co.  T.  Prather,  76 
Tex.  63. 
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VENDOR  AND  VENDEE.— THE  POSSESSION  OF  A  VENDEE 
who  has  paid  the  entire  purchase  price,  and  is  entitled  to  a  conveyance, 
cannot  be  regarded  as  adverse  to  his  vendor.  Before  such  possession 
can  become  adverse,  the  vendee  must  have  dissevered  the  privity  of  title 
between  him  and  his  vendor  by  the  assertion  of  an  adverse  right,  and 
openingly  and  continuously  disclaiming  the  title  of  the  vendor,  and 
have  brought  such  disclaimer  home  to  the  latter  or  his  successor  in  in- 
terest. 

PURCHASERS  FOR  VALUE,  WHO  ARE.— Trustees  to  whom 

J>roperty  has  been  conveyed  for  the  benefit  of  creditors  are  purchasers 
or  value. 

NOTICE.— THE  POSSESSION  OP  REAL  PROPERTY  by  one 
who  has  pur«^-hased  and  paid  for  it,  but  has  not  received  a  conveyance  of 
the  legal  title,  is  notice  to  the  world  of  his  right  an  1  claim.  It  is  the 
duty  of  an  intending  purchaser  to  inquire  into  the  fact  of  the  possea- 
H ion  of  the  proi>erty,  and  he  will  be  affected  with  notice  of  wliatever 
rigiitor  interest  the  party  in  possession  may  have  which  such  inquiry 
would  have  disclosed. 

ABANDONMENT  OF  LAND  on  the  part  of  one  who  haa  pur- 
chased and  paid  for  it,  but  has  not  reciived  a  conveyance  of  the  title,  is 
not  inferable  from  his  absence  therefrom  for  a  number  of  years. 

NOTICE  TO  ONE  OF  TWO  TRUSTEES,  of  an  equitable  title 
held  by  a  third  person  to  lands  conveyed  to  them  for  the  benefit  of  cred- 
itors,  is  notice  to  both. 

CHANCERY  PRACTICE.— THE  ANSWER  OF  ONE  OF  TWO 
TRUSTEES  who  are  charged  with  having  notice  of  an  outstanding 
equitable  title  when  they  received  a  conveyance  of  the  property,  when 
he  does  not  claim  to  have  any  personal  knowledge  respecting  the  notice 
to  his  cotrustee,  merely  presents  an  issue  throwmg  the  burden  of  proof 
upon  the  complainant,  but  does  not  require  iiim  to  overcome  the  denial 
of  the  answer  by  the  testimony  of  two  witnesses,  ur  by  one  witnetiS  ac- 
companied by  strong,  corroborating  circumstances* 

J.  Catleti  Qibaon,  for  the  appellant 

James  Hay  and  T.  C.  Gordon,  for  the  appelleei. 
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^^®  EIELY,  J.  This  is  a  controversy  between  the  owner  of 
the  equitable  title  and  the  holders  of  the  legal  title  to  certain 
lands.     Both  claim  under  the  same  vendor. 

The  appellant,  Bernard  T.  Chapman,  claims  the  lands  by 
S09  right  of  purchase,  the  payment  of  all  the  purchase  money, 
and  the  delivery  to  him  of  the  possession  in  pursuance  of  his 
purchase,  although  the  title  to  the  lands  has  never  been  conveyed 
to  him. 

Long  after  he  had  acquired  the  said  lands,  his  father, 
Thomas  W.  Chapman,  from  whom  he  claims  and  in  whom  was 
the  legal  title,  conveyed  them,  along  with  other  lands  belonging 
to  Mm,  to  James  Hay  and  Thomas  A.  Chapman,  in  trust  to  secure 
his  creditors;  and  the  trustees  claim  the  lands  in  possession 
of  the  appellant  as  bona  fide  purchasers  for  value,  without  notice 
of  any  right  in  him  to  them. 

The  appellant  bases  his  right  to  hold  the  lands  on  several 
grounds. 

The  first  ground  on  which  he  relies  is  that  of  adverse  posses- 
sion under  claim  of  title  for  more  than  fifteen  years,  the  period 
of  the  statutory  bar.  This  pretension,  under  the  circumstances 
of  this  case,  cannot  be  sustained.  He  purchased  one  part  of  the 
lands  of  his  father  in  the  year  1870,  and  acquired  the  other  part 
in  the  year  1874,  and  took  possession  of  each  parcel  at  the  time  of 
the  purchase,  or  very  soon  thereafter.  He  entered  into  posses- 
sion of  both  parcels  under  his  contracts  of  purchase.  By  such 
purchase,  and  the  pajrment  of  the  entire  purchase  money,  he  ac- 
quired the  full  equitable  title,  but  such  equitable  title  was  derived 
from  his  vendor,  who  retained  the  legal  title  for  future  convey- 
ance. In  such  case,  the  vendee  cannot  be  said  to  hold  adversely 
to  his  vendor:  Clarke  v.  McClure,  10  Gratt.  305;  Creigh  v.  Hen- 
son,  10  Gratt.  231;  Nowlin  v.  Reynolds,  25  Gratt.  137.  He  holds 
in  subordination  to,  and  under  the  protection  of,  the  title  of  his 
vendor,  and  no  length  of  tine  is  sufl&cient  for  such  possession  to 
ripen  silently  into  a  title  by  adverse  possession.  Such  possession 
is  in  privity  with,  and  in  subserviency  to,  the  legal  title  of  his 
vendor,  and  he  is  not  allowed  to  impeach  or  assail  it.  As  waa 
said  by  President  Tucker  in  Williams  v.  ****^  Snidow,  4  Leigh, 
14,  20:  "Adverse  possession  is  not  the  mere  holding  over  against 
the  will  of  the  party  from  whom  you  obtain  the  possession.  It 
is  the  holding  by  claim  of  title,  adverse  to  another's  title,  that 
constitutes  adverse  possession." 

Before  adverse  possession  can  arise  between  a  vendor  and  hia 
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vendee,  or  between  the  grantee  of  the  vendor  and  such  vendee, 
where  the  vendor  has  retained  the  title,  and  the  statute  of  limita- 
tions commences  to  run,  the  vendee  must  have  dissevered  the 
privity  of  title  between  them  by  the  assertion  of  an  adverse  right, 
and  openly  and  continuously  disclaimed  the  title  of  his  vendor, 
and  such  disclaimer  be  clearly  brought  home  to  the  knowledge  of 
the  vendor  or  his  grantee:  Creekmur  v.  Creekmur,  75  Va.  430, 
436;  Whitlock  v.  Johnson,  87  Va.  323,  327.  There  has  been  no 
disavowal  by  the  appellant  of  the  title  of  his  vendor,  and  the 
claim  of  adverse  possession  cannot  avail  him. 

The  next  and  main  ground  upon  which  the  appellant  relies 
is,  that  the  trustees  are  not  bona  fide  purchasers  for  value  with- 
out notice.  They  are  unquestionably,  under  many  decisions  of 
this  court,  purchasers  for  value:  Evans  v.  Greenhow,  15  Gratt. 
153;  Wickham  v.  Martin,  13  Gratt.  427;  Exchange  Bank  v.  Knox, 
19  Gratt  739;  Shurtz  v.  Johnson,  28  Gratt.  657,  667;  Cam- 
mack  V.  Soran,  30  Gratt  292;  Williams  v.  Lord,  75  Va.  404; 
Witz  V.  Osborn,  83  Va.  230. 

Are  they  bona  fide  purchasers  without  notice?  The  open 
and  peaceable  possession  of  land  under  a  claim  of  right  is  notice 
to  all  the  world  of  the  right  or  claim  of  the  person  in  possession; 
and,  where  one  buys  land  in  the  possession  of  another  than  his 
vendor  or  grantor,  he  is  bound  to  take  notice  of  such  possession 
and  all  that  it  imports.  This  is,  we  think,  the  rule  to  be  deduced 
from  the  authorities.  It  is  the  duty  of  a  purchaser  to  inquire 
into  the  fact  of  the  possession,  and  '***^  he  will  be  affected  with 
knowledge  of  whatever  right  or  interest  the  party  in  possession 
may  have  in  the  land  which  such  inquiry  would  have  disclosed. 
The  rule  has  its  foundation  in  the  good  faith  of  the  purchaser. 
If  he  makes  the  inquiry,  he  would  acquire  knowledge  of  what- 
ever right  or  claim,  if  any,  the  person  in  possession  may  have; 
and  if,  upon  inquiry,  he  receives  information  of  any  right  or 
interest  of  such  person  in  the  land,  it  would  be  mala  fides  to 
attempt  to  deprive  him  of  it.  So,  if  he  fail  to  make  inquiry, 
he  has  not  discharged  the  duty  which  goo<l  faith  imposed  on 
him;  and  whatever  knowledge  he  might  have  acquired  by  means 
of  an  inquiry  duly  and  reasonably  prosecuted  the  law  imputes  to 
him.  The  purchaser  is,  therefore,  charged  with  notice  of  the 
possession,  and  of  whatever  right,  interest,  or  claim  the  person 
Jn  powession  may  have,  when  the  party  from  whom  he  buys  ia 
not  the  person  in  pngsepsion  of  the  land. 

Such  notice  is  the  same  in  effect  as  the  notice  which  is  im- 
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puted  by  the  recording  or  registry  acts.  One  may  purchase  land 
to  which  another  than  his  vendor  has  a  deed  of  conveyance,  or 
upon  which  he  has  a  mortgage  duly  recorded,  according  to  the 
statute  for  the  recordation  of  deeds,  but  of  which  the  pur- 
chaser knows  nothing,  yet  he  will  be  as  conclusively  charged  with 
notice  of  such  conveyance  or  mortgage  as  if  he  had  examined  the 
record  and  inspected  the  deed.  He  is  required,  for  his  own  pro- 
tection, to  examine  the  records,  and  the  law  imputes  to  him  all 
that  such  examination  would  have  disclosed.  Actual,  notorious, 
and  exclusive  possession  of  land  takes  the  place  of  the  recorda- 
ti(»n  of  the  instrument  of  title;  and  a  subsequent  purchaser  of 
land  in  possession  of  one  who  is  not  his  vendor  is  affected  with 
notice  of  whatever  claim  or  interest  the  person  in  possession  has, 
and  which  an  inquiry  into  the  possession  would  have  revealed. 
He  is  not  permitted  to  dispute  such  right  or  interest,  unless  he 
has  made  the  inquiry  which  equity  and  good  conscience  impose 
on  him,  and  such  ^^^  inquiry,  duly  prosecuted,  has  failed  to  re- 
veal any  right  or  interest  in  the  tenant  in  possession.  This  is 
the  established  doctrine  both  in  England  and  in  this  country. 

In  the  case  of  Holmes  v.  Powell,  8  De  Gex,  M.  &  G.  579,  that 
eminent  jurist.  Lord  Justice  Knight  Bruce,  said;  "I  apprehend 
that  by  the  law  of  England,  when  a  man  is  of  right  and  de  facto 
in  the  possession  of  a  corporaal  hereditament,  he  is  entitled  to  im- 
pute knowledge  of  that  possession  to  all  who  deal  for  any  interest 
in  the  property,  conflicting  or  inconsistent  with  the  title  or 
alleged  title  under  which  he  is  in  possession,  or  which  he  has  a 
right  to  connect  with  his  possession  of  the  property.  It  is 
equally  a  part  of  the  law  of  the  country,  as  I  understand  it,  that 
a  man  who  knows,  or  cannot  be  heard  to  deny  that  he  knows, 
another  to  be  in  possession  of  a  certain  property,  cannot,  for  any 
civil  purpose,  as  against  him  at  least,  be  heard  to  deny  having 
thereby  notice  of  the  title  or  alleged  title  under  which,  or  in 
respect  of  which,  the  former  is  or  claims  to  be  in  that  possession": 
Holmes  v.  Powell,  8  De  Gex,  M.  &  G.  579. 

The  same  general  rule,  based  upon  the  same  motives  and 
reasons,  is  said  by  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, to  be  established  in  the  United  States  by  a  very  great 
number  of  decisions:  See  2  Pomeroy's  Equity  Jurisprudence,  sec. 
614,  and  the  oases  cited  in  the  note  thereto  in  support  of  the 
text.  The  rule  was  recognized  by  this  court  in  Eorer  Iron  Co.  v. 
Trout,  83  Va.  397,  419;  5  Am.  St.  Eep.  285. 

The  doctr'ne  has  also  recently  been  upheld  by  the  court  of 
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appeals  of  New  York,  in  its  fullest  extent,  in  the  case  of  Phelan 
T.  Brady,  119  N.  Y.  587.  Phelan  lent  to  one  John  Murphy  the 
sum  of  two  thousand  dollars,  and  took  from  him  a  mortgage  on 
a  tenement  or  block,  containing  forty-three  rooms  or  apartments, 
then  occupied  by  twenty  different  occupants  or  families,  as  ten- 
ants from  month  to  month,  except  that  three  of  the  apartments 
were  occupied  by  Margaret  Brady  and  her  husband,  who  kept 
a  liquor  store  in  a  part  of  the  building,  ***^  and  occupied  two 
living  rooms  in  the  rear  of  the  store.  The  wife  claimed  to  be 
owner  of  the  premises,  and  collected  rents  from  the  other  tenants. 
Murphy  had  a  perfect  record  title  to  the  premises  at  the  time 
Phelan  lent  to  him  the  money  and  Murphy  executed  the  mort- 
gage to  secure  it;  but  lie  liad  never,  in  fact,  any  interest  in  the 
property,  had  never  paid  anything  for  it,  was  not  in  possession, 
and,  before  the  execution  of  the  mortgage,  had  conveyed  it  by 
deed  to  Mrs.  Brady,  who  was  the  real  owner.  Her  deed,  however, 
was  not  recorded  until  several  weeks  after  the  recordation  of  the 
mortgage. 

Phelan  had  no  notice,  at  the  time  he  made  the  loan  to  Mur- 
phy and  took  the  mortgage,  of  any  title  to  the  premises  in  Mrs. 
Brady,  or  of  any  claim  on  her  part  to  be  the  owner;  but  she 
was  in  the  actual  possession  of  the  premises  under  a  perfectly 
valid  but  unrecorded  deed.  In  a  contest  between  her  and  the 
mortgagee,  Phelan,  the  court  said:  "Her  title  must,  therefore, 
prevail  as  against  the  plaintiff.  It  matters  not,  so  far  as  Mrs. 
Brady  is  concerned,  that  the  plaintiff  in  good  faith  advanced  his 
money  upon  an  apparently  perfect  record  title  of  the  defendant, 
John  E.  Murphy.  Nor  is  it  of  any  consequence,  so  far  es  this 
question  is  concerned,  whether  the  plaintiff  was,  in  fact,  ignorant 
of  any  right  or  claim  of  Mrs.  Brady  to  the  premises.  It  is 
enough  that  she  was  in  possession  under  her  deed  and  the  con- 
tract of  purchase,  as  that  fact  operated  in  law  as  notice  to  the 
plaintiff  of  all  her  rights.  It  may  ]>e  true,  as  has  been  argued 
by  the  plaintiff's  counsel,  that  when  a  party  takes  a  conveyance 
of  property  situated  as  this  was,  occupied  by  numerous  tenants, 
it  would  be  inconvenient  and  difficult  for  him  to  ascertain  the 
rights  or  interests  ihai  are  claimed  by  all  or  any  of  them.  But 
this  circumstance  cannot  change  the  rule.  Actual  possession  of 
real  estate  is  sufficient  notice  to  a  person  proposing  to  take  a 
mortgage  on  the  property,  and  to  all  the  world,  of  the  existence 
of  any  right  which  the  person  in  possession  is  able  to  estab- 
lish." 
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'*^  It  was  argued  in  Edwards  v.  Thompson,  71  N.  C.  177, 
where  the  purchaser  was  a  resident  of  South  Carolina,  and 
bought  land  in  North  Carolina,  that  the  question  of  notice  of 
an  equity  in  derogation  of  the  vendor's  right  to  sell  was  ex- 
clusively one  of  fact,  and  that,  in  order  to  he  fixed  upon  the 
purchaser,  it  must  he  shown,  either  that  he  had  notice  in  fact, 
or  else  willfully  ox  imprudently  omitted  to  inquire  when  the 
means  of  inquiry  were  in  his  reach.  "We  do  not  think,"  said 
the  court,  "this  is  the  true  principle.  On  policy,  the  law  avoids 
eueh  minute  and  uncertain  inquiries.  It  says  that,  if  a  contract 
of  sale  be  registered,  it  is  conclusive  of  notice,  notwithstanding 
the  purchaser  lived  in  another  state,  and  did  not,  in  fact,  search 
the  register's  hooks:  1  Story's  Equity  Jurisprudence,  sec.  403. 
And  on  the  same  principle  it  follows  that  open,  notorious,  and 
exclusive  possession  in  a  person  other  than  his  vendor  is  a  fact 
of  which  a  purchaser  must  inform  himeelf,  and  he  is  conclusively 
presumed  to  have  done  so." 

It  appears  from  the  record  that  Thomas  W.  Chapman,  for  the 
purpose  of  raising  the  money  to  pay  a  pressing  debt,  on  Febru- 
ary 24,  1870,  sold  certain  portions  of  his  real  estate  to  his  sons, 
James  C,  Thomas  A.,  and  Bernard  T.  Chapman.  Each  was  to 
pay  five  hundred  dollars  for  the  land  he  got,  and  this  was  done, 
they  having  borrowed  the  money  for  the  purpose.  The  parcel 
of  land  bought  by  Thomas  and  Bernard  was  principally  mountain 
land,  and  at  first  was  held  by  them  jointly. 

In  1874,  Thomas  W.  Chapman  agreed  to  buy  for  his  sons 
Thomas  and  Bernard  the  tract  of  land  called  the  "Yowell  land," 
which  adjoined  the  land  he  had  sold  to  them,  but  he  did  so  in  his 
own  name.  He  retained  about  fifteen  acres,  to  straighten  his 
own  lines,  for  which  he  allowed  and  paid  seventy-five  dollars, 
and  they  took  possession  of  the  residue  of  the  tract,  and  paid 
the  balance  of  the  purchase  money. 

Thomas  and  Bernard  afterward  divided  the  lands  between 
themselves  so  as  to  throw  the  share  of  each  into  one  body,  by 
405  ^iiich  division  Bernard  acquired  all  of  the  Yowell  land  ex- 
cept the  fifteen  acres  retained  by  their  father,  and  Thomas  re- 
ceived about  eighty  or  ninety  acres  of  Bernard's  part  of  the 
mountain  land. 

Subsequently,  Thomas  W.  Chapman  conveyed  to  his  sons 
James  C.  and  Thomas  A.  Chapman  the  lands  they  were  respec- 
tively entitled  to,  but  failed  to  make  a  deed  to  his  son  Bernard 
for  his  land;  and  on  September  19, 1888,  conveyed,  among  other 
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property,  eight  hundred  and  twenty  acres  of  the  land  on  Quaker 
Itun,  in  Madison  county,  which  included  Bernard's  part  of  the 
mountain  land,  and  the  whole  of  the  Yowell  land,  to  James 
Hay  and  Thomas  A.  Chapman,  in  trust  to  secure  his  creditors. 

It  is  shown  that  Bernard  took  possession  and  control  of  his 
part  of  the  mountain  land  in  1870,  and  of  the  Yowell  land  in 
1874,  CIS  the  owner  thereof,  in  accordance  with  his  purchase. 
He  did  not  reside  on  the  mountain  land,  as  the  house  thereon  had 
been  burned,  but  in  December,  1874,  after  the  purchase  of  the 
Yowell  land,  he  moved  into  the  dwelling-ihouse  on  it,  and  lived 
there  with  his  wife  and  children,  exercising  acts  of  ownership 
over  all  of  said  lands,  until  the  year  1881,  when,  his  wife  having 
died,  leaving  several  small  children,  upon  the  advice  of  his 
brother,  Thomas  A.  Chapman,  he  moved  back  to  his  father's 
home.  During  the  years  1876  to  1881  he  made  valuable  im- 
provements upon  the  Lands.  He  enlarged  the  dwelling-house  by 
the  addition  of  several  rooms,  and  otherwise  improved  it.  He 
erected  a  tenant's  house,  a  large  bam,  a  comhoxise,  and  made 
other  improvements,  at  a  total  cost  of  about  twfelve  hundred 
dollars. 

After  the  death  of  his  wife,  and  his  removal  with  his  chil- 
dren to  his  father's  home,  he  rented  out  his  lands  to  his  father 
for  several  years,  and  worked  for  him  for  wages.  In  Decem- 
ber, 1887,  having  in  the  mean  time  remarried,  he  moved  back, 
and  again  took  actual  possession  of  his  lands,  and  has  ever  sinoe 
resided  on  them. 

•****  It  thus  appears  that  he  was  the  full  equitable  owner  of  the 
lands  by  purchase  and  the  pajTnent  of  the  entire  purchase 
money,  and  was  in  open,  peaceable,  and  exclusive  possession 
of  them  at  the  time  they  were  conveyed  by  his  father  to  said 
trustees.  Of  this  equitable  eptate  the  trustees  are  charged  with 
notice.  If  they  had  made  due  inquiry,  which  his  possession 
made  it  their  duty  to  do,  they  would  have  learned  the  facta 
upon  which  his  right  of  possession  was  based,  and  knowledge 
thereof  is  by  the  law  imputed  to  them.  They  are  not,  there- 
fore, bona  fide  purchasers  without  notice,  and  the  appellant  is  en- 
titled to  hold  the  lands  against  them. 

Stress  was  laid  by  the  counsel  for  the  appellees  upon  the 
absence  of  Bernard  Chapman  from  the  lands  between  1881 
and  December,  1887.  The  fact  of  his  absence,  nnder  the  cir- 
cumstances, does  not  alter  the  result.  In  reply  to  the  argu- 
ment of  abandonment  made  in  the  case  of  Holmes  t.  Powell,  8 
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De  Grex,  M.  &  G.  579,  it  was  said:  "But  possession  of  a  corporeal 
hereditament,  to  be  effectual,  need  not  be  continually  visible  or 
without  cessation  actively  asserted.  If  a  man  has  once  received 
rightful  and  actual  possession  of  land,  he  may  go  to  any  dis- 
tance from  it  without  authorizing  any  servant,  or  agent,  or 
other  person  to  enter  upon  it  or  look  after  it,  may  leave  it  for 
years  uncultivaited  and  unused,  may  set  no  mark  of  ownership 
upon  it,  and  his  possession  may,  nevertheless,  still  continue;  at 
least,  unless  his  conduct  afford  evidence  of  intentional  abandon- 
ment, which  such  conduct  as  I  have  mentioned  would  not 
necessarily  do." 

There  is  no  evidence  here  of  intentional  abandonment  or  sur- 
render of  his  right  to  the  lands.  Although  he  did  not  reside  on 
them  during  the  period  mentioned  above,  he  nevertheless  exer- 
-cised  the  right  of  ownership  over  them  by  renting  them  out  to 
his  father.  And,  besides,  the  vital  question  is,  "Was  he  in  posses- 
sion of  the  lands  under  a  claim  of  right  at  the  time  they  were 
■conveyed  to  the  trustees?  2  Pomeroy's  Equity  Jurisprudence, 
sec.  622.     Of  this  the  evidence  admits  of  no  doubt. 

407  Thomas  A.  Chapman  was  not  only  affected  with  construc- 
tive notioe  of  the  right  of  Bernard  Chapman  by  reason  of  the 
latter's  possession  of  the  lands,  but  the  record  discloses  that  he 
had  that  which  was  superior  to  notice,  and  which  notioe  was 
intended  to  supply.  He  had  knowledge.  He  knew  that  he  and 
Bernard  had  jointly  purchased  their  lands  of  their  father  and 
divided  the  same  between  them.  He  knew  that  Bernard,  as  well 
as  he,  had  paid  for  his  part.  He  knew  that  Bernard  had  entered 
into  possession  of  it  under  his  contract  of  purchase,  had  put 
valuable  improvements  upon  it,  and  was  the  real  equitable  owner. 
And  he  knew  that  he  was  in  possession  and  living  upon  the  lands 
when  the  deed  of  trust  was  executed.  "What  was  the  effect  of  his 
knowledge  on  the  title  of  himself  and  his  cotrustee  under  the 
deed  of  trust?  Did  it  make  them  bath  purchasers  with  notice? 
The  conveyance  was  to  them  jointly.  The  particular  estate  they 
took  was  joint  and  iaseverable;  the  title  joint  and  indivisible. 
To  be  bona  fide  purchasers  without  notice,  they  must  be  wholly 
fio.  There  can  be  no  such  thing  as  a  purchase  partly  bona  fide. 
Tf  tainted  in  part,  the  whole  is  infected.  Consequently,  notice 
to  one  of  two  or  more  trustees  is  notice  to  all:  Le  Neve  v.  Le 
l^eve,  2  "White  and  Tudor's  Leading  Cases  in  Equity,  pt.  1,  p. 
109;  Smith  v.  Smith,  2  Cromp.  &  M.  230;  Meux  v.  Bell,  1 
Hare,  73;  "Willes  v.  Greenhill,  4  De  Gex,  F.  &  J.  147,  150;  Bank 
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of  United  States  v.  Davis,  2  Hill,  453,  464;  Myers  t.  Ross,  3 
Head,  59;  2  Pomeroy's  Equity  Jurisprudence,  sec.  667;  Lewin 
on  Trusts,  609-612. 

It  is  claimed  by  counsel  fqr  the  appellees,  upon  the  author- 
ity of  Morrison  y.  Bausemer,  32  Gratt.  225,  and  Johnson  v.  Na- 
tional etc.  Bank,  33  Gratt.  473,  that  such  knowledge  must  have 
been  present  to  the  mind  of  Thomas  A.  Chapman  at  the  time  the 
deed  of  trust  was  executed,  in  order  to  affect  the  title  in  him  and 
his  cotrustee,  '**®  and  fix  notice  of  the  prior  encumbrance  upon 
the  beneficiaries  of  the  trust. 

In  the  case  at  bar,  the  bill  expressly  charges  that  Thomas  A. 
Chapman  had,  "at  all  times,"  actual  notice  of  Bernard  Chapman's 
claim  and  right  to  the  land.  He  filed  no  answer  to  the  bill, 
though  his  cotrustee  did,  denying  the  allegations  of  the  bill. 
He  did  not  claim  to  have,  nor  does  it  appear  that  he  could  have 
had,  personal  knowledge  of  the  facts  relating  to  the  claim  of 
Bernard  Chapman  to  the  land.  The  effect  of  his  answer  was, 
therefore,  merely  to  present  an  issue  and  throw  the  burden  of 
proof  on  the  complainant.  It  could  have  no  further  weight.  It 
is  not  required  in  such  case  that  the  denial  of  the  answer  shall 
be  overcome  by  the  testimony  of  two  \\itne5ses,  or  the  testimony 
of  one  witness  accompanied  by  strong  corroborating  circum- 
stances: Dutilh  V.  Coursault,  5  Cranch  C.  C.  349;  Lawrence  ▼. 
Ijawrence,  21  N.  J.  Eq.  319;  Pennington  v.  Gittings,  2  Gill  & 
J.  208;  Deimel  v.  Brown,  136  111.  586;  Lattomus  v.  Carman,  3 
Del.  Ch.  232;  Watson  v.  Palmer,  5  Ark.  501;  Combs  v.  Boswell, 
1  Dana,  473;  1  DanielFs  Chancery  Practice,  846,  and  note  there- 
to; 1  Encyclopedia  of  Pleading  and  Practice,  947,  and  cases  there 
cited.  Thomas  A.  Chapman  testified  in  the  cause,  and  it  abun- 
dantly appcnrs  from  his  deposition  that  the  facts  relating  to 
Bernard  Cliapman's  right  to  the  land  were  distinctly  remem- 
bered by  him;  and,  from  all  the  circumstances,  we  cannot  doubt 
that  such  was  the  case. 

For  the  foregoing  reasons,  the  decree  of  the  circuit  court  of 
Madison  county  must  be  reversed. 

The  )>eneficiaries  under  the  deed  of  trust  were  not  made  par- 
ties to  the  suit,  and  it  is  proper  to  add  that  it  is  not  intended  that 
they  should,  as  they  could  not,  be  concluded  by  thii  decision. 
The  court  below  passed  directly  on,  and  adversely  to,  the  right 
of  Bernard  Chapman  to  the  lands,  and  *****  this  was  the  subject 
of  the  appeal  here.  The  counsel  for  the  appellees  made  no  ob- 
jection for  the  want  of  proper  parties,  and  the  appellant,  who  wa» 


July,  1695.J     ISoKFOLK  etc.  R.  U.  Co.  v.  Hakman.  856 

the  plaintiff  in  the  court  below,  could  not  complain  of  his  own 
omission.  Under  these  circumstances,  and  for  the  reason  that 
counsel  seemed  to  desire  that  we  do  so,  we  have  proceeded,  in  the 
absence  of  the  beneficiaries  as  parties,  to  consider  and  pass  upon 
the  legal  questions  involved  in  the  appeal. 
Eeversed. 

ADVERSE  POSSESSION.— A  VENDEE  IN  POSSESSION  of  land 
under  a  contract  to  purchase,  who  has  paid  the  entire  pur>".ha  e  money, 
holds  adverse  possedsion.  as  against  his  vendor,  from  the  time  that  such 
payment  was  made:  Newsome  v.  Snow,  31  Ala.  6U;  'J,4  Am.  St.  Rep. 
iJ.S4,  and  note. 

VENDOR  AND  PURCHASER— BONA  FIDE  PURCHASERS.— 
ASSIGNEES  FOR  BENEFIT  OF  CREDITORS  of  a  fraudulent  pur- 
chaser of  goods  are  not  bona  fide  purchasers  of  uood  '  within  the  mean- 
ing of  the  rule:  Extended  note  to  Williams  v.  Merle,  25  Am.  Dec.  6  4. 

VENDOR  AND  PURCHASER  — NOTICE  OF  OCCUPANT'S 
RIGHTS. — A  purchaser  of  real  property  in  the  actual  possession  and 
occupancy  of  another  is  charged  with  notice  of  any  riglit.  title,  or  inter- 
est wliich  the  occupant  has  in  such  pro, «  rty :  Pleasants  v.  Blod.ett,  39 
Neb.  741  ;  42  Am.  St.  Rep.  e24,  and  note. 

ABANDONIV^ENT  DEFINED.— Abandonment  may  he  defined  to  be 
the  actual  leaving  of  property  with  the  i-'tt-ntion  of  relinquishiuir  all 
claim  or  right  thereto.  To  constitute  abandonment,  ther-'fore,  there 
must  be  the  concurrence  of  the  intention  to  abandon  and  the  actual  re- 
linquishment of  the  property,  so  that  it  may  be  appropriited  by  the 
next  comer :  Extended  note  to  Wyman  v.  Hurlburt,  40  Am.  Dec.  464. 
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WHEN  A  RAILROAD  COMPANY  HOLDS  ITSELF  OUT  AS 
A  CARRIER  OF  LIVESTOCK,  the  law  imposes  upon  it  the  duty  to 
provide  suitable  and  safe  facilities,  sutih  as  yards  or  pens,  both  at  the 
place  of  shipment  and  the  place  of  destination,  for  receiving  and  dis- 
charging the  livestock  offered  it  for  shipment  over  its  road. 

A  CARRIER  OF  LIVESTOCK,  WHO  PERMITS  THE  PEN  in 
which  it  must  be  placed  for  loadine,  to  have  in  it  salt  water  accessible 
to  such  stock,  and  from  the  drinking  of  it  they  will  probably  sicken  and 
die,  is  auBwerable  for  the  damages  suffered  on  that  account  by  a  shipper. 

A  CARRIER  OF  LIVESTOCK  is  not  exempt  from  liability  for 
injuries  suffered  by  its  failing  to  furnish  and  maintain  suitable  facilities 
for  receiving  such  stock,  by  a  provision  in  the  contract  of  shipment  de- 
claring that  it  is  not  to  be  liable  for  any  injury  of  the  stock  until  it  is 
loaded  on  Ihe  car,  and  the  car  duly  fastened  and  secured  by  the  conduc- 
tor.   It  cannot,  by  contract,  exempt  itself  from  liability  for  negligence. 

PRINCIPAL  AND  AGENT,  WHO  ARE  NOT.— Vendors  of  live- 
stock, who  deVver  it  in  a  pen  <>f  a  railway  corporation  for  shipment, 
according  to  the  stipulations  of  their  contract  of  sale,  are  not,  in  so  doing, 
agents  of  the  purchasers,  so  that  the  latter  are  chargeable  with  the  con- 
tributory negligence  of  the  former  in  not  discovering  that  such  pen  con- 
tained salt  water  in  such  quantity  and  condition  as  to  be  dangerous  to 
such  stock. 
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Boiling  &  Stanley,  for  the  plaintiff  in  error. 

James  L.  White  and  B.  F.  Buchanan,  for  the  defendants  in 
error. 

«<>*  RIELY,  J.  The  defendants  in  error,  on  June  13,  1891, 
delivered  to  the  Norfolk  and  Western  Railroad  Company  two 
lots  of  lambs  to  be  transported  to  Jersey  City,  in  the  state  of  New 
Jersey.  One  lot  was  received  by  the  railroad  company  at  its 
station  at  Saltville,  Virginia,  and  the  other  lot  at  Pounding  Mill, 
in  Tazewell  county,  Virginia.  A  large  number  of  the  lambs 
having  died  on  the  route,  the  owners  charged  that  their  death 
was  caused  by  the  negligence  of  the  railroad  company,  and 
brought  suit  to  recover  damages  for  the  loss  sustained. 

The  railroad  company  having  undertaken  to  furnish  a  stock- 
pen  at  Saltville  for  the  purpose  of  enabling  shippers  of  live- 
stock to  load  the  same  upon  its  cars,  its  negligence  upon  which 
the  plaintiff's  right  of  action  was  founded,  consisted,  it  was 
alleged  in  the  declaration,  in  not  furnishing  a  suitable  stockpen 
and  maintaining  it  in  a  good  and  safe  position,  but  pennitting 
salt  water  or  brine,  which  was  poisonous  and  dangerous  to  stock 
when  drunk  by  them,  to  be  in  the  pen,  whereby  the  lambs  had 
access  to  and  drank  of  it,  and  sickened  and  died. 

When  a  railroad  company  holds  itself  out  as  a  carrier  of  live- 
stock, the  law  imposes  upon  it  the  duty  to  provide  suitable  and 
safe  facilities,  such  as  3'ards  or  pens,  both  at  the  place  of  ship- 
nwjnt  and  the  place  of  destination,  for  receiving  ®®^  and  dis- 
charging the  livestock  offered  to  it  for  shipment  over  its  road: 
Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128;  23  Am. 
&  Eng.  Ency.  of  Law,  902.  It  appears  from  the  certificate  of  the 
evidence  that  the  railroad  company  did  provide  at  its  station  at 
Saltville,  from  which  one  of  the  lots  of  lambs  were  shipped,  a 
stockpen  and  a  forccpen,  to  enable  shippers  of  livestock  to  load 
the  stock  on  their  cars.  In  the  stockpen  was  a  culvert,  which 
waa  made  to  convey  the  water  from  a  fresh  water  spring,  and 
about  one-third  of  the  culvert,  at  each  end,  was  broken  in  and 
uncovered.  There  was  a  tank  of  salt  water  on  the  hillside  above 
the  pen,  from  which  the  salt  water  escaped  and  flowed  into  the 
pen,  and  into  the  culvert.  !Many  of  the  lambs,  when  put  into  the 
pen  to  be  loaded,  although  the  loading  was  done  aa  rapidly  as 
possible,  drank  of  the  salt  water,  in  spite  of  the  efforts  of  the  men 
engnge<l  in  loading  them  to  prcvpnt  it. 

It  is  shown  by  the  evidence  that  Ilarman  &  Crockett  had 
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bought  the  lamJbs  from  persons  in  the  surrounding  country,  who 
delivered  th«  lambs  at  the  railroad  station  for  shipment,  and 
that  Harman  &  Crockett  knew  nothing  of  there  being  salt  water 
in  the  pen,  until  they  learned  the  fact  after  the  disaster  that  had 
happened  to  their  stock;  but  it  was  known  by  the  railroad  com- 
pany's agent  at  its  station  at  Saltville. 

The  lambs,  which  were  shipped  from  Saltville,  left  there  on 
the  cars  about  5  o'clock  in  the  afternoon,  and  arrived  at  Lynch- 
burg at  11  o'clock  the  next  morning.  Mr.  Crockett,  one  of  the 
owners,  met  them  at  Lynchburg,  and  had  them  unloaded  for  the 
purpose  of  feeding  and  watering  them. 

He  fed  them  some  hay,  but,  finding  them  very  thirsty  and 
feverish,  he  turned  the  water  off,  and  they  got  very  little,  if  any, 
at  that  point.  They  arrived  at  Baltimore  the  next  day,  when 
they  were  found  to  be  still  so  very  thirsty  that  they  could 
hardly  be  gotten  away  from  the  water,  and  were  in  bad  condition, 
^^^^  and  looking  as  if  sick.  When  they  arrived  at  Baltimore,  the 
two  lots  were  unloaded  and  turned  into  the  f  eedingpens  together, 
and  became  intermingled.  At  Baltimore,  they  commenced  to 
die,  mid  by  the  time  they  arrived  at  Jersey  City,  the  next  day, 
eighty-five  had  died  on  the  route,  sixty-one  more  died  the  follow- 
ing night,  and  others  were  sick,  which  very  materially  affected 
the  sale  of  those  that  had  survived. 

It  appears  from  the  certificate  of  the  evidence,  as  testified  to 
by  men  of  large  experience  in  the  livestock  business,  that  it  is 
dangerous  to  animals  to  give  salt  to  them  and  then  let  them  have 
free  access  to  water;  that  the  salt  creates  an  intense  thirst,  whioh 
causes  the  animals — especially  lambs — to  drink  immoderately  of 
the  water,  the  effect  of  which  is  to  produce  sickness,  from  which 
they  are  liable  to  die. 

It  being  proved  that  the  stockpen  at  its  station  at  Saltville 
was  the  means  provided  by  the  railroad  company  to  enable  ship- 
pers to  load  their  livestock  on  its  cars,  and  that  it  permitted  salt 
water  to  be  in  the  pens,  accessible  to  the  lambs,  the  company 
had  not  performed  its  legal  duty  to  furnish  and  maintain  suitable 
and  safe  facilities  to  shippers  for  receiving  their  stock  for  ship- 
ment. It  was,  therefore,  guilty  of  negligence,  and  liable  to  the 
plaintiffs  for  such  loss  as  was  caused  by  its  negligence. 

It  appearing  from  the  evidence  that  salt  water  is  dangerous 
to  livestock,  when  drunk  by  them;  that  it  was  in  the  stockpen 
at  Saltville,  into  which  the  lambs  had  to  be  driven  for  the  pur- 
pose of  loading  them  on  the  cars;   that  the  lambs,  while  being 


656  Norfolk  £Tc.  R.  R.  Co.  v,  IIarman.       [Virginia^ 

loaded,  drank  of  it;  that  they  were  in  good  condition  when  put 
into  the  cars;  and  that  they  soon  tliereafter  became  very  thirsty 
and  feverish,  and  affected  like  stock  that  had  been  made  sick 
by  drinking  water,  after  being  salted — the  jury  were  clearly 
justified  in  finding  that  this  was  the  cause  of  their  death. 

®**  It  was  argued  by  the  plaintill  in  error  that  dt  assumed  no 
other  liabihty  than  the  safe  carriage  and  delivery  of  the  stock  to 
its  connecting  line  at  Lynchburg,  that  it  did  this,  and  that  its 
liability  then  ceased.  This  defense  cannot  avail,  for  the  evidence 
shows  that  the  injury  was  done  at  Saltville,  the  shipping  point, 
and  in  the  pen  it  had  provided  to  enable  shippers  to  load  their 
stock  in  its  cars. 

It  was  also  urged  that,  under  the  printed  contract  of  ship- 
ment, the  railroad  company  was  not  responsible  for  any  injury 
to  the  stock  until  they  were  "loaded  into  the  car,  and  the  car 
door  fastened  or  secured  by  the  conductor."  It  failed,  as  we 
have  seen,  to  furnish  and  maintain  suitable  facilities  for  receiv- 
ing the  livestock,  of  which  it  held  itself  out  as  a  public  carrier. 
Such  failure  was  negligence,  and  a  common  carrier  can- 
not contract  for  exemption  from  liability  for  injury  or  loss 
caused  by  its  own  neglect:  Oode,  sec.  1296;  Virginia  etc.  R.  R. 
Ck).  V.  Sayers,  26  Gratt.  328.  See,  also,  Clarke  v.  Rochester  etc. 
R.  R.  Co.,  14  N.  Y.  570;  67  Am.  Dee.  205,  and  the  valuable  note 
thereto. 

It  was  further  claimed  that  even  if  it  was  negligence  in  the 
railroad  company  to  permit  salt  water  to  be  in  the  pen  which 
it  had  proviflcd  to  enable  shippers  of  livestock  to  loa>d  their 
stock  in  its  cars  (and  the  only  means  which  it  had  furnished 
for  that  purpose),  yet  that  the  plaintifTs  were  guilty  of  con- 
tributory negligence  in  allowing  the  lambs  to  get  to  the  water 
while  being  loaded,  and  they  cannot  recover.  The  evidence 
patisfactorily  establishes  the  negligence  of  the  railroad  company, 
and  that  the  loss  sustained  by  the  plaintifTs  was  due  to  such 
negligence.  Contributory  negligence,  to  defeat  a  recovery,  must 
be  satisfactorily  and  afTlrmatively  shown.  Unless  it  appear  from 
the  plaintifTs*  evidence,  it  devolves  on  the  defendant  to  prove  it. 
Contributory  negligence  on  the  part  of  the  plaintifTs  nowhere 
appenr?. 

*****^  There  is  no  evidence  whatever  that  they  knew  of  the  exis- 
tence of  salt  water  in  the  loading  pen,  and  it  is  not  even  pre- 
tended that  they  had  any  actual  knowledge  of  it,  but  it  is 
claimed  that  the  men  who  brought  the  lambs  to  the  station 


July,  1896.]    Norfolk  etc.  R.  R.  Co.  v.  Harman.  859 

became  aware  of  it.  This  is  true,  and  the  evidence  shows,  also, 
that  they  used  every  effort  to  prevent  the  lambs  from  drinking 
the  water.  The  fact  that  they  learned  of  the  presence  of  the  salt 
water  in  the  pen  does  not  fix  contributory  negligence  upon  the 
plaintiffs.  The  men  who  delivered  the  lambs  at  the  station,  and 
put  them  in  the  cars,  were  not  the  employes  of  the  plaintiffs. 
They  were  the  persons  from  whom  Harman  &  Crockett  had 
bought  the  stock  to  be  delivered  to.  the  railroad  for  shipment.  In 
making  the  delivery,  they  were  in  no  sense  the  agents  of  the 
plaintiffs.  They  were  simply  fulfilling  their  part  of  the  contract 
of  sale. 

Therefore,  their  knowledge  was  not  the  knjowledge  of  the  plain- 
tiffs, and  could  not  be  imputed  to  them.  The  doctrine  of  con- 
structive notice  by  agency  does  not  apply.  The  defense  of  con- 
tributory negligence  is  not  sustained.  On  the  trial,  the  jury- 
found  a  verdict  in  favor  of  the  plaintiffs  for  seven  hundred  and 
forty- two  dollars,  with  interest  thereon  from  June  17,  1891.  The 
defendant  company  moved  the  court  to  set  aside  the  verdict,  but 
the  court  refused  to  do  so,  and  gave  judgment  thereon.  It  was 
proved  that  the  lambs  would  average  about  seventy-seven  pounda 
each,  and  that  they  were  worth  in  the  New  York  market — the 
place  where  they  were  to  be  sold — from  seven  and  a  half  to 
eight  cents  per  pound.  One  hundred  and  forty-seven  died  be- 
fore they  could  be  gotten  to  market.  It  is  an  easy  calculation 
to  show  that,  exclusive  of  any  compensation  for  those  that  were 
sold  as  "sick  lambs,"  the  amount  of  the  verdict  of  the  jury  wa» 
rather  below,  than  above,  the  actual  damages  sustained  by  the  de- 
fendants in  error. 

And  the  evidence  was  ample  to  sustain  the  charge  of  the  ^*'' 
plaintiffs  in  the  suit  that  the  loss  they  had  sustained  was  due 
to  the  negligence  of  the  railroad  company.  The  court  rightly 
overruled  the  motion  for  a  new  trial. 

There  is  no  error  in  the  judgment  appealed  from,  and  same 
must  be  affirmed. 


CARRIERS  OF  LIVESTOCK— DUTIES  OF.— Where  it  is  found  that 
cattle  being  tranaported  in  a  railroad  car  with  hogs  are  suffering,  the 
conductor  of  the  train  is  not  justified  in  refusing,  upon  the  shipper's  re- 
quest, to  lay  out  the  car  at  a  station  merely  because  the  stockpen  at 
that  station  is  unsafe  for  hogs,  it  not  appearing  that  the  cattle  could 
not  be  separately  unloaded,  or  that  the  company  was  under  no  duty  of 
having  a  pen  safe  for  hogs  as  well  as  cattle:  Johnson  v.  Alabama  etc. 
Ry.  Co.,  69  Miss.  191  j  30  Am.  St.  Rep.  534.  A  railway  company  carry- 
ing livestock  mupt  provide  suitable  places  where  they  can  be  fed  and 
watered  in  every  kind  of  weatlier,  without  injury,  so  far  as  this  can  b» 
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done  by  the  use  of  proper  care:  International  etc.  Ry.  Co.  v.  McRae,  82 
Tex.  614 ;  27  Am.  St.  Kep.  926,  an-l  note. 

CARRIERS  OF  LIVESTOCK— STIPULATION  FOR  EXEMPTION 
FROM  LIABILITY  FOK  KEGLIGENCE.— Railioatl  corporatioua  eu- 
eaeed  in  carrying  liveitocR  cannot,  by  contract,  exempt  themselves  from 
iiability  for  their  own  negligence :  Railroad  v.  Dies,  91  Tenn.  177 ;  :-0 
Am.  SU  Rep.  871,  and  note;  Gulf  etc.  Ry.  Co.  v.  Trawick,  08  Tex.  314; 
2  Am.  St.  Rep.  494,  and  note.  S.'e,  also,  the  extended  note  to  Clarke 
▼.  Rochester  etc.  U.  R.  Co.,  67  Am.  Dec.  213-217. 


LYNcnBURG  National  Bank  v.  Scott. 

[91  Virginia,  662.) 

USURY.— THE  DEFENSE  of  usury  cannot  be  aserted  against 
a  bona  fide  holder  of  a  note  received  in  due  course  of  business,  without 
notice  oi  any  taint  of  usury,  and  at  a  lawtul  rate  of  dis  cunt,  where  the 
statute  of  the  state  conirulling  tlie  eubject  merely  deiiarc-s  that  all  con- 
tracts for  a  loan  of  mon»'y  at  a  greater  interest  than  allowed  by  law 
should  be  deemed  to  be  for  an  illegal  consideration  as  to  the  excess  be- 
yond tlie  principal  amount  so  loaned. 

NEGOTIABLE  INSTKU.MENTS,  THOUGH  FOUNDED  UPON 
AN  ILLEGAL  CONSIDERATION,  are  enforceable  by  bona  tide  hold- 
erd  for  value. 

THE  DEFENSE  OF  USURY  cannot  be  maintained  against  a 
bona  fide  holder  of  a  negotiable  instrument,  acquire«l  before  maturity, 
for  value,  unless  the  statute  declares  such  instrument  to  be  void. 

Ilonaker  &  Ilutton  and  White  &  Penn,  for  the  plaintiff  in  er- 
ror. 

Daniel  Trigg,  for  the  defendants  in  error. 

®"'  HARRISON,  J.  This  was  an  action  at  law  instituted  in 
the  circuit  court  of  Washington  county,  in  December,  1893,  by 
the  Lynchburg  National  Bank  against  Scott  Brothers,  upon  a 
negotiable  note  for  $1,000,  bearing  date  June  3,  1893,  executed 
by  Scott  BrothcTB,  and  payable  four  months  after  date  to  S.  L. 
Scott,  at  the  bank  of  Abingdon,  Virginia,  indorsed  by  S.  L.  Scott 
and  the  Bank  of  Abingdon,  and  discounted  by  tlie  Lynchburg 
National  Bank.  The  note  sued  on  is  the  last  of  a  scries  of  r<>- 
newals  of  a  similar  note  discounted  by  the  Bank  of  Abingdon, 
Decemfber  17,  1888,  at  an  usurious  rate  of  interest,  the  u.surioii.i 
interest  paid  said  bank  aggregating  the  sum  of  $500.38.  The 
plaintiff  bank  discounted  the  note  sued  on  before  maturity,  in 
the  due  course  of  business,  at  six  per  cent  interest,  wibhotit  any 
notice  of  any  fnct  connected  with  its  histon*',  or  of  any  illegality 
which  affected  it  in  the  hands  of  antece<lcnt  parties.  Before  the 
maturity  of  the  note  sued  on,  the  Bank  of  Abingdon  made  a 
general  deed  of  assignment  for  the  benefit  of  all  of  its  creditors. 
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Among  the  defenses  set  up  by  the  defendants,  Scott  Brothers, 
was  that  of  usury,  and  all  questions  of  law  and  fact  were,  by 
agreement,  submitted  to  the  court,  which  gave  judgment  for  the 
plaintiff  in  the  sum  of  $1,002.25,  the  principal  of  said  note  and 
charges  of  protest,  subject  to  a  credit  of  $506.38,  with  interest 
on  the  balance  from  the  date  of  said  judgment.  Objections  to 
the  rulings  of  the  circuit  court,  adverse  to  the  plaintiff,  being 
regularly  saved  by  bills  of  exceptions,  application  was  made  to 
this  court  for  a  writ  of  error,  which  was  granted. 

In  the  petition,  the  plaintiff  assigns  four  grounds  of  error, 
all  raising  questions  of  far  more  than  ordinary  interest.  In  the 
view,  however,  taken  of  the  case  by  this  court,  it  becomes  neces- 
sary to  consider  but  one,  and  that  is,  Oan  the  defendants,  Scott 
Brothers,  in  this  action,  avail  themselves  of  the  defense  ®^*  of 
usury  against  the  plaintiff  bank,  a  bona  fide  holder  of  the  note 
sued  on,  for  value  and  without  notice  of  any  taint  of  usury,  and 
received  in  the  due  course  of  business,  before  maturity,  and  at  a 
legal  rate  of  discount? 

The  statute  of  Virginia  (Code,  sec.  2818)  provides  as  follows: 
"All  contracts  and  assurances,  made  directly  or  indirectly  for  the 
loan  or  forbearance  of  money,  or  other  thing,  at  a  greater  mte  of 
interest  than  is  allowed  by  the  preceding  section,  shall  be 
deemed  to  be  for  an  illegal  consideration,  as  to  the  excess  beyond 
the  principal  amount  so  loaned  or  forborne."  This  section  of 
the  code  is  in  the  words  of  the  act  as  passed  March  24, 1874,  and 
has  been  the  law  in  Virginia  since  that  date.  By  the  terms  of  the 
statute  which  was  in  force  in  this  state  prior  to  April  1,  1873, 
all  contracts  and  assurances  for  the  loan  or  forbearance  of  money 
founded  upon  an  usurious  consideration  were  declared  to  be  void. 
The  question  to  be  considered  is  the  effect,  as  to  negotiable  in^ 
struments,  of  this  change  in  the  statute,  declaring  that  such  con- 
tracts shall  be  deemed  to  be  for  an  illegal  consideration,  instead 
of  void,  as  formerly. 

These  are  not  meaningless  words,  and  it  cannot  be  doubted 
that  the  legislature  had  some  wise  purpose  in  adopting  the  one, 
rather  than  the  other,  form  of  expression. 

The  purchaser  or  holder  of  a  negotiable  instrument,  who  haa 
taken  it  bona  fide,  for  a  valuable  consideration,  in  the  ordinary 
course  of  business,  when  it  was  not  overdue,  without  notice  of  its 
dishonor,  and  without  notice  of  facts  which  impeach  its  validity 
as  between  antecedent  parties,  has  a  title  unaffected  by  those  facts 
and  may  recover  on  the  instrument,  although  it  may  be  without 
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any  legal  validity  as  between  the  antecedent  parties:  1  Daniel  on 
Negotiable  Instruments,  sec.  769,  p.  576. 

1  believe  the  foregoing  strong  statement  of  the  favor  with 
which  negotiable  instruments  are  regarded  by  the  law  is  uni- 
vexsally  accepted  as  sound.  So  far  as  I  have  been  able  to  ®*^** 
examine  the  authorities,  there  is  but  one  exception  to  the  rule 
just  laid  down,  and  tliat  is  when  the  statute  renders  such  instru- 
ments void.  The  law  extends  this  peculiar  protection  to  nego- 
tiable instruments,  because  it  would  seriously  embarrass  mer- 
cantile transactions  to  expose  the  trader  to  the  consequences  of 
having  the  bill  or  note  passed  to  him  impeached  for  some  covert 
defect.  The  same  author  says;  "When  the  statute  merely  de- 
clares, expressly  or  by  implication,  that  the  consideration  shall 
be  deemed  illegal,  the  bill  or  note  founded  upon  such  considera- 
tion will  be  valid  in  the  hands  of  the  bona  fide  holder  without 
notice,  but  the  burden  of  proof  will  be  upon  the  plaintiff,  when 
the  illegal  consideration  appears,  to  show  that  he  is  a  bona  fide 
holder  without  notice."  In  sections  807  and  808,  the  same  au- 
thor says:  "In  many  localities,  negotiable  instruments,  executed 
upon  gaming  or  usurious  considerations,  are  upon  the  same  foot- 
ing as  those  executed  for  other  illegal  considerations;  that  is, 
void  between  the  parties,  but  valid  in  the  hands  of  a  bona  fide 
holder";  and  that,  "when  the  instrument  was  executed  upon  an 
illegal  consideration,  especially  if  illegal  by  statute  (but  not  ab- 
solutely avoiding  the  instrument),  it  throws  upon  the  holder 

the  burden  of  proving  bona  fide  ownership  for  value 

and  in  all  cases  where  the  statute  does  not  declare  the  instru- 
ment void,  bona  fide  ownership  for  value  being  proved,  the  holder 
is  entitled  to  recover.** 

Story  on  Promissory  Notes,  third  edition,  section  192,  says: 
"The  same  doctrine  will  certainly  apply  to  all  cases  of  a  bona 
fide  holder  for  value  without  notice  before  it  becomes  due, 
where  the  original  note,  or  the  indorsement  thereof,  is  founded 
on  an  illegal  consideration,  and  this,  upon  the  same  general 
ground  of  public  policy,  is  without  any  distinction  between  a  case 
of  illegality  founded  on  moral  crime  or  turpitude,  which  is 
malum  in  se,  and  a  case  founded  on  the  positive  prohibition  of 
a  statute,  which  is  malum  prohibitum;  for,  in  each  *"**  case,  the 
innocent  holder  is,  or  may  be,  otherwise  exposed  to  the  most 
ruinous  consequences,  and  the  circulation  of  negotiable  instru- 
ments would  be  materially  obstructed,  if  not  totally  stopped. 
The  only  exception  is,  where  the  statute  creating  the  prohiWtion 
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has,  at  the  same  time,  either  expressly  or  by  necessary  implica- 
tion, miade  the  instrument  absolutely  void  in  the  hands  of  every 
holder,  whether  he  has  such  notice  or  not." 

In  note  4  to  3  Kent's  Commentaries,  eleventh  edition,  page 
100,  it  is  said:  "If  a  note  is  not  declared  void  by  statute,  mere 
illegality  in  its  consideration  will  not  affect  the  rights  of  a  bona 
fide  holder  for  value":  Citing  Norris  v.  Langley,  19  N.  H.  423; 
Converse  v.  Foster,  33  Vt.  828;  Johnson  v.  Meeker,  1  Wis.  436. 

The  principles  in  the  foregoing  text-books  are  sustained  by  the 
following  adjudicated  cases:  Glenn  v.  Farmers'  Bank,  70  N.  C. 
191;  Paton  v.  Coit,  5  Mich.  505;  72  Am.  Dec.  58;  Hay  v.  Ayling, 
16  Ad.  &  E.  side  page  423;  Vallett  v.  Parker,  6  Wend.  615;  Gates 
V.  National  Bank,  100  U.  S.  239,  249,  260;  Sondheim  v.  Gilbert, 
117  Ind.  71;  10  Am.  St.  Eep.  28. 

In  the  case  of  Converse  v.  Forster,  32  Vt.  828,  cited  in  note 
4  to  Kent's  Commentaries,  eleventh  edition,  page  100,  Judge 
Poland  says:  "The  English  statute  against  usury  and  gaming 
not  only  imposes  a  penalty  for  such  illegal  acts,  but  expressly 
declares  that  all  notes,  bills,  bonds,  and  other  securities  given 
for  such  illegal  consideration  shall  be  utterly  void.  All  the  cases 
that  have  been  cited,  and  all  that  can  be  cited,  so  far  as  we  know, 
both  Engliah  and  American,  upon  this  subject,  turn  upon  this 
very  distinction  and  difference  between  the  statutes.  In  those 
cases  in  which  the  legislature  has  declared  that  the  illegality  of 
the  contract  or  consideration  shall  make  the  security,  whetber 
bill  or  note,  void,  the  defendant  may  insist  on  such  illegality, 
though  the  plaintiff,  or  such  other  party  between  him  and  the 
^^"^  defendant,  took  the  bill  or  note  bona  fide,  and  gave  a  valu- 
able consideration  for  it.  But,  unless  it  has  been  so  expressly 
declared  by  the  legislature,  illegality  of  consideration  would  be 
no  defense  to  an  action  at  the  suit  of  a  bona  fide  holder  for  value 
without  notice  of  the  illegality." 

"If  the  statute  declares  a  security  void,'*  says  Judge  Rodman, 
in  the  case  of  Glenn  v.  Farmers'  Bank,  70  N.  C.  191,  "then  it  is 
void  in  whomsoever's  hands  it  may  come.  If,  however,  a  ne- 
gotiable security  be  founded  on  an  illegal  consideration  (and 
it  is  immaterial  whether  it  be  illegal  by  common  law  or  by  stat- 
ute), and  no  statute  says  it  shall  be  void,  the  security  is  good  in 
the  hands  of  an  innocent  holder,  or  one  claiming  through  him. 
The  case  of  Hay  v.  Ayling,  16  Ad.  &  E.  423,  above  cited,  is  a  no- 
table illustration  of  the  difference.  Gaming  secuTities  were  de- 
clared void  by  9  Anne,  chapter  14,  section  1,  and  it  was  held  that 
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they  were  void  in  the  hands  of  a  bona  fide  innocent  indorsee. 
The  act  of  6  and  6  William,  chapter  41,  section  1,  modified  the 
act  of  Anne,  and  declared  they  should  be  illegal.  The  court  held 
that,  after  that  act,  they  could  be  recovered  on  by  an  innocent 
holder." 

Mr.  Justice  Story,  in  the  case  of  Fleckner  v.  Bank  of  the 
United  States,  8  "Wheat.  338,  in  delivering  the  unanimous  opin- 
ion of  the  court,  says:  "The  statutes  of  usury  of  the  states,  as 
well  as  of  England,  contain  an  express  proWsion  that  VLSurious 
contracts  shall  be  utterly  void;  and,  without  such  an  enactment, 
the  contract  would  be  valid,  at  least  in  respect  to  persons  who  are 
strangers  to  the  usury." 

In  Vallett  v.  Parker,  6  Wend.  615,  Chief  Justice  Savage  said: 
"Wherever  the  statute  declares  notes  void,  they  are  and  must 
be  so  in  the  hands  of  every  holder;  but,  where  they  are  adjudged 
by  the  court  to  be  so,  for  failure  of,  or  the  illegality  of,  the  con- 
sideration, they  are  void,  in  the  hands  of  the  original  ®*^  par- 
ties, or  those  who  are  chargeable  with  or  have  had  notice  of  the 
consideration/* 

In  Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St.  Eep.  28, 
Mitchell,  judge,  sa3-s:  "The  authorities  justify  the  statement 
that  a  defendant  may  insist  upon  the  illegality  of  the  contract 
or  consideration,  notwithstanding  the  note  is  in  the  hands  of 
an  innocent  holder  for  value,  in  all  those  cases  in  which  he  can 
point  to  an  express  declaration  of  the  legislature  that  the  il- 
legality insisted  upon  shall  make  the  security,  whether  contract, 
bill,  or  note,  void But  unless  the  legislature  has  so  de- 
clared, then,  no  matter  how  illegal  or  immoral  the  consideration 
may  be,  a  commercial  note  in  the  hands  of  an  innocent  holder 
for  value  will  be  held  valid  and  enforceable":  Citing  a  number 
of  authorities. 

This  court  in  Branch  v.  Commissioners  of  Sinking  Fund,  80 
Va.  427,  56  Am.  Rep.  59G,  says  that  a  note  in  the  hands  of  the 
maker,  before  delivery,  is  not  property,  nor  the  subject  of  owner- 
ship as  such;  that  it  must  be  issued  or  delivered  by  the  maker  be- 
fore any  one  can  become  the  bona  fide  holder  of  it  This  view 
is  not  in  conflict  with  the  position  taken  here,  where  the  question 
being  considered  is  the  difference  between  contracts  declared  by 
the  statute  to  be  void  and  those  declared  to  be  for  an  illegal 
consideration,  and  where  the  note  sued  on  was  issued  and  deliv- 
ered by  the  maker.  Nor  are  the  authorities  quoted  to  suetiun 
the  conclusion  here  reached  in  conflict  with  the  view  expressed  in 
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Branch  v.  Cammissioner  of  Sinking  Fund,  80  Va.  427;  56  Am. 
Eep.  596. 

If  the  word  "illegal"  were  construed  to  mean  "void,"  as  con- 
tended for  hy  the  learned  counsel  for  the  appellees,  the  change 
in  the  statute  would  he  meaningless.  A  glance  at  the  history  of 
the  statute  makes  it  clear  that  the  legislature  had  an  ohject  in 
its  change.  The  revisors  of  the  code  of  1849  recommended  that 
what  is  now  section  2818  should  he  adopted  by  the  legislature. 
The  legislature,  however,  refused  to  adopt  the  report  of  the 
revisoTS,  and  the  law  still  declared  all  usurious  ^'^^  contracts 
void  until  the  law  was  modified,  and  declared  that  they  should 
be  void  only  as  to  the  interest  in  excess  of  six  per  cent  per  an- 
num; hut  the  legislature  of  1874  declared  that  it  should  be 
deemed  to  be  for  an  illegal  consideration  as  to  the  excess  beyond 
the  principal  sum  loaned  or  forborne. 

Commercial  paper  has  ever  been  regarded  with  favor  by  the 
law,  and  in  view  of  its  growing  importance,  and  its  universal  con- 
venience in  the  affairs  of  men,  it  is  not  strange  that  the  law- 
maker, in  the  interest  of  wise  public  policy,  should  desire  to  ex- 
empt fiuoh  paper,  in  the  hands  of  a  bona  fide  holder  for  value, 
and  without  notice,  from  the  hazard  and  uncertainty  to  which 
it  was  subjected  by  the  law,  under  a  statute  which  declared  the 
usurious  contract  void.  But,  whatever  may  have  been  the  mo- 
tive of  the  legislature  in  making  this  change,  it  is  the  duty  of 
the  court  to  enforce  the  law  as  it  is  made. 

And  it  is  perfectly  clear,  upon  reason  and  authority,  that, 
no  matter  how  illegal  the  consideration  may  be,  a  negotiable 
note  in  the  hands  of  a  bona  fide  holder  for  value  without  notice 
will  be  held  valid  and  enforceable. 

If  the  maker  of  a  negotiable  note  contests  the  right  of  one 
who  has  acquired  it  by  indorsement,  for  value,  before  maturity, 
and  without  notice  of  any  defense,  to  recover  of  him  the  amount 
of  the  note,  he  must,  to  prevail,  be  able  to  show  a  statute  that 
in  express  terms,  or  by  necessary  implication,  declares  the  note 
to  be  void. 

The  agreed  statement  of  facts  in  this  case  shows  that  the  plain- 
tiff in  error  discounted  the  note  su^ed  on  before  maturity,  and  in 
the  due  course  of  business,  at  six  per  cent  interest;  that  the 
plaintiff  in  error  had  no  notice  or  knowledge  when  it  discounted 
the  note  that  it  was  a  renewal  of  any  other  note,  or  that  it  had 
ever  theretofore  been  discounted  by  the  Bank  of  Abingdon,  or 
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that  anyone  had  at  any  time  received  from  the  defendants  in  er- 
ror usurious  interest  thereon. 

The  statute  (Code,  sec  2818)  declaring  that  all  usurious  con- 
tracts ^^^  shall  be  deemed  to  be  for  an  illegal  consideration  as  to 
the  interest,  instead  of  void,  as  formerly,  it  follows,  from  what 
has  been  said,  that  the  defendants  in  error  could  not  avail  them- 
selves of  the  defense  of  usury  to  defeat  the  plaintiff  bank  of  its 
recovery  of  the  note  sued  on,  or  any  part  thereof. 

The  judgment  of  the  circuit  court  being  in  conflict  with  this 
opinion,  it  must  be  reversed  and  set  aside,  and  this  court  will 
enter  such  judgment  as  the  said  circuit  court  ought  to  have 
entered. 

Reversed. 

NEG0TTABL15  INSTRUMENTS— USURY— TIIGHTS  OP  BONA 
FIDE  HOLDERS. — If  a  prom isaory  note  is  given  for  a  usurious  con- 
tract, it  is  absolutelv  void,  even  in  the  hands  of  an  innocent  holder  who 
received  it  in  the  fair  and  regular  course  of  the  trade,  without  knowl- 
edge of  the  usury:  Wilkie  y.  Roosevelt,  3  Johns.  Cas.  20f);  2  Am.  Dec. 
149;  Ayer  T.  Tillen.  15  Gray,  178;  77  Am.  Dec.  355,  and  note.  A  not* 
indorsed  for  the  maker's  acrommodationand  disr^ountedat  unlawrul  in- 
terest is  usurious  and  void  against  the  maker  and  indorser.  even  in  the 
hands  of  an  innocent  indorsee :  Flemine  v.  Mulligan,  2  McCord,  173; 
13  Am.  Dec.  707,  and  note.  That  the  plaintiffs  were  innocent  in  loreees 
is  not  sufficient  to  purge  the  contract  of  usury :  Solomons  v.  Jones,  8 
Brev.  54;  6  Am.  Dec.  538.  The  defense  of  usury  to  a  note  given  for  a 
usurious  consideration  is  cut  off  bv  an  indorsement  thereof,  before  ma- 
turity, to  a  bona  fide  purchaser  without  notice:  Wood  worth  v.  Huntoon, 
40  111.  131 ;  89  Am.  Dec.  340,  and  note.  A  note  sold  at  greater  discount 
than  the  legal  interest  does  not  thereby  become  usurious,  if  the  payee 
has  received  it  in  a  business  transaction:  Ramsey  v.  Clark.  4  Humph, 
244:  40  Am.  Dec.  615,  and  note.  A  bona  fide  purchaser  without  notice 
under  a  sale  made  by  virtue  of  a  power  of  attorney  contained  in  a  mort- 
gage is  not  affected  by  usury  in  the  original  contract;  Jackson  v.  Har- 
vey, 10  Johns.  185;  6  Am.  Dec.  328. 

-  NEGOTIABLE  INSTRUMENTS— CONSIDERATION— RIGHTS  OF 
BONA  FIDE  HOLDERS. — Want  of  consideration  for  a  promissory  note 
is  no  defense  in  a  suit  thereon  against  a  bona  fide  indorsee,  without  notice 
and  before  maturity :  Hascall  v.  Whitmore,  19  Me.  102;  3fi  Am.  Dec. 
738.  The  ritrhts  of  a  bona  fide  payee  are  n<  t  affected  by  the  fact  that  the 
note  was  taken  in  payment  of  an  old  note  which  was  not  surrendered 
until  some  time  after  the  receipt  of  the  new  note,  and  this  will  not  let  in 
defenBe'  unknown  to  him  when  he  received  the  note:  Dixon  v.  Dixon, 
81  Vt  460;  78  Am.  Dec.  128.  A  note  given  in  consideration  of  a  gaming 
oor  tract  is  void  in  the  hands  of  an  innocent  holder  by  ind'  rsement,  for 
value,  l)efore  due,  and  without  notice  of  the  illegality  of  the  consider- 
ation: Snoddv  V.  Rank,  88  Tenn.  573;  17  Am.  St.  Rep.  918;  compare 
Sondlieim  v.  Gilbert.  117  Ind.  71;  10  Am.  St.  Rep.  23.  See,  also,  the 
extende<i  notes  to  Sims  v.  Lylea,  26  Am.  Dec  lo6-158.  and  Bedell  v. 
Hernng,  11  Am.  St.  Rep.  310. 
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IDEM  SONANS. — If  two  names  may  be  sounded  alike  without 
doing  violence  to  the  power  of  the  letters  found  in  the  variant  orthogra- 
phy, the  variance  is  immaterial.  Therefore,  an  iadictment  for  stealing  a 
watch  from  Edmond  Bolden  may  be  supported  by  evidence  of  its  theft 
from  Ed.  Bolen. 

LARCENY.— PROOF  |THAT  A  GOLD  WATCH  was  stolen  la 
male  out  by  evidence  that  the  owner  gave  thirty  dollars  for  it,  and  that 
it  was  represented,  when  he  purchased  it,  as  a  gold  watch. 

LAliCENY.— PROOF  OF  EMBEZZLEMENT  will,  under  the 
statutes  of  Virginia,  sustain  a  common-law  indictment  for  larceny. 

LARCENY  BY  BAILEE.— Proof  that  the  defendant,  after  receiv- 
ing a  watch  as  security  for  a  loan,  appropriated  it  to  his  own  use,  and 
by  falsely  and  fraudulently  substituting  another  and  different  paper 
from  the  one  given  by  him  to  his  bailee,  he  attempted  to  vest  the  prop- 
erty ia  himself  as  owner,  sustains  his  conviction  of  the  larceny  of  such 
watch. 

James  T.  Hinton,  for  the  plaintiff  in  error. 

Attorney  General  E.  Taylor  Scott,  for  the  commonwealth. 

809  KEITH,  J.  E.  D.  Pitsnogle  was  indicted  in  the  Hustings 
court  of  the  city  of  Roanoke  for  the  larceny  of  a  gold  watch,  of 
the  value  of  thirty  dollars,  the  property  of  Edmond  Bolden. 
For  this  offense  he  was,  at  a  subsequent  term,  tried  before  a  jury, 
found  guilty  as  indicted,  and  his  punishment  fixed  at  fifteen  days 
in  jail  and  a  fine  of  fifteen  dollars. 

The  first  assignment  of  error  is,  that  the  court  erred  in  over- 
ruling the  demurrer  of  petitioner  to  the  indictment.  The  in- 
dictment is  in  the  usual  form,  and  this  objection  cannot  be  sus- 
tained. 

The  second  error  assigned  is,  that  the  court  erred  in  over- 
ruling the  defendant's  motion  to  set  aside  the  verdict,  on  the 
ground  that  it  was  contrary  to  the  law  and  evidence:  1.  Be- 
cause, as  it  is  alleged,  there  is  a  yariance  between  the  allegations 
of  the  indictment  and  the  proof,  inasmuch  as  the  indictment 
states  that  the  watch  was  stolen  from  "Edmond  Bolden,*'  while 
the  evidence  is,  that  the  party  whose  property  was  stolen  was 
named  "Ed.  Bolen."  The  rule,  as  stated  in  1  Bishop  on  Crim- 
inal Procedure,  section  G89,  is,  that  "if  the  names  may  be 
sounded  alike  without  doing  violence  to  the  power  of  the  letters 
found  in  the  variant  orthography,  the  variance  is  immaterial." 

In  the  sixteenth  volume  of  the  American  and  English  Ency- 
clopedia of  Law,  page  126,  it  is  said  "that  whether  or  not  two  or 
more  names  are  idem  sonans  may  be  determined  by  the  court 
upon  a  mere  comparison,  where  the  issue  is  free  from  doubt;  but; 
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the  modem  and  approved  practice  is  to  submit  the  question  to  a 
jury,  whenever  there  is  an  opportunity  to  do  so,  and  where  the 
correct  sound  appears  at  all  doubtful  or  dependent  upon  partic- 
ular circumstances/*  In  our  judgment,  the  court  might  very 
safely  have  disposed  of  this  objection  without  the  assistance  of 
the  jury,  but  as  it  seems  to  have  taken  the  even  more  unexcep- 
tional mode  of  determining  the  question,  that  of  leaving  ***^®  it 
to  the  jury,  the  result  is  still  less  the  subject  of  complaint  or  of 
error. 

It  is  alleged  in  the  indictment  that  a  gold  watch  was  stolen, 
and  it  is  claimed  that  there  is  no  proof  that  it  was  of  gold. 
Bolen,  its  owner,  testifies  that  he  gave  thirty  dollars  for  the 
watch;  that  it  was  represented,  when  purchased  by  him,  as  a  gold 
watch;  and  while  there  was  no  analysis  or  chemical  test  as  to  the 
metal  of  which  it  was  made,  this  evidence  would  seem  to  be  suffi- 
cient to  justify  the  verdict  of  the  jury  upon  this  point. 

The-  petitioner,  however,  relies  more  particularly  upon  the 
fact  that  the  commonwealth  has  failed  to  ^ow  the  essential 
elements  which  constitute  the  crime  of  larceny.  Much  of  the 
oral  argument  was  devoted  to  the  attempt  to  show  that  proof 
of  embezzlement  would  not  sustain  a  common-law  indictment 
for  larceny.  Whatever  doubt  may  have  existed  upon  this  subject 
formerly,  and  however  the  rule  may  be  in  other  courts,  it  is  too 
■well  established  in  Virginia  to  be  any  longer  the  subject  of  con- 
troversy. Section  371G  of  the  code  says  that  if  "any  person  .  . 
.  .  embezzle  ....  any  money,  note,  bill,  check,  order,  draft, 
bond,  receipt,  bill  of  lading,  or  any  other  property  which  he  shall 
have  received  for  another  ....  he  shall  be  deemed  guilty  of 
the  larceny  thereof."  In  sections  3714  and  3722  identical  lan- 
guage (mutatis  mutandis)  is  used  with  respect  to  receiving 
stolen  goods  and  obtaining  money  under  false  pretenses.  In 
Anable  v.  Commonwealth,  24  Gratt.  5G3,  it  was  held  that,  upon 
an  indictment  for  larceny,  proof  that  tlie  accused  obtained  money 
by  false  pretenses  would  sustain  the  indictment.  It  was  argued 
there  that  the  statute  declaring  that  a  person  who  obtained 
money  or  other  goods  under  false  pretenses  should  be  declared 
guilty  of  larceny  ought  to  be  construed  as  fixing  the  punishment 
of  the  ofTcnse,  and  not  as  changing  the  mode  of  the  procedure  or 
the  form  of  the  indictment;  but  Judge  Christian  in  his  opinion 
said:  "Whatever  may  be  the  view  of  the  court  upon  that  *** 
question,  as  an  original  proposition,  it  cannot  norw  be  reopened^ 
and  must  be  considered  as  roe  adjudicata." 
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This  principle  was  settled  in  Dowdy  v.  Commonwealtli,  9 
Oratt.  727;  60  Am.  Dec.  314;  was  followed  in  Leffcwich  v.  Com- 
monwealth, 20  Gratt.  716,  and  Walker  v.  Pierce,  21  Gratt.  722, 
thus  fixing  the  judicial  interpretation  of  the  statute.  Since  then 
it  has  been  followed  in  Fay  v.  Commonwealth,  28  Gratt.  912,  in 
Dull  V.  Commonwealth,  25  Gratt.  965,  and  in  Shinn  v.  Common- 
wealth, 32  Gratt.  899.  The  laws  of  Virginia  have,  since  these 
•decisions,  been  codified,  and  the  statutes  in  question  re-enacted 
with  this  interpretation  of  the  courts  impressed  upon  them,  and 
it  must,  therefore,  now  be  considered  as  the  settled  law  of  this 
state  that,  upon  an  indictment  simply  charging  larceny,  the 
commonwealth  may  show,  either  that  the  subject  of  the  larceny 
was  received  with  a  knowledge  that  it  was  stolen,  or  that  it  was 
obtained  by  a  false  token  or  false  preteoase,  or  that  it  was  em- 
bezzled. Upon  another  point  in  Anable  v.  Commonwealth,  24 
■Gratt.  563,  Judge  Moncure  dissented,  but  upon  this  point  the 
■court  was  unanimous,  and,  in  his  dissenting  opinion,  he  de- 
clares that,  with  respect  to  false  pretenses,  receiving  stolen  prop- 
■erty,  knowing  it  to  be  stolen,  and  embezzlement,  the  statutes 
using  identically  the  same  language — it  was  manifest  that  it  was 
used  in  the  same  sense,  and  must  receive  the  same  construction 
in  all.  We  are  of  opinion,  therefore,  that  upon  the  indictment 
for  larceny,  proof  of  embezzlement  is  sufficient  to  sustain  the 
charge. 

But  it  is  contended  that  the  proof  of  embezzlement  is  insuffi- 
cient. It  appears  that  the  defendant  lent  Edmond  Bolden  six 
■dollars  for  thirty  days,  and  that,  as  security  for  the  loan,  he  re- 
ceived in  pawn  Bolden's  watch.  The  testimony  of  the  de- 
fendant contradicts  that  of  the  commonwealth  in  certain  par- 
ticulars, but  the  great  weight  of  evidence  sustains  the  contention 
of  the  commonwealth,  and,  from  that,  it  appears  that  Bolden 
pawned  his  watch  with  the  defendant,  who  at  the  time 
gave  a  receipt  which  correctly  stated  the  transaction;  that  he  ap- 
propriated ®**  the  watch  to  his  own  use,  and  by  falsely  and 
fraudulently  substituting  another  and  different  paper  for  the 
one  originally  executed,  he  attempted  to  convert  a  transaction 
which  was  originally  a  loan  into  a  sale,  and  thereby  vest  the 
property  of  the  watch  in  himself.  We  cannot  conceive  of  evi- 
dence more  conclusive  of  his  guilt,  if  the  witnesses  who  testify 
are  worthy  of  belief.  Their  credibility  was  submitted  to  a  jury, 
and  the  jury  having  found  a  verdict  in  accordance  with  their  tes- 
timony, it  is  beyond  the  power  of  this  court  to  disturb  it. 
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We  are  of  opinion  that  the  judgment  is  without  error,  amd 
that  it  must  be  afidrmed. 
Affirmed. 

IDEM  SONANS. — ITames  are  to  be  considered  identical  which  sound 
•like:  SUte  v.  Patterson,  2  Ired.  346;  38  Am.  Dec.  699:  Barnes  v.  Peo- 
ple, 18  III.  62;  65  Am.  Dec.  699,  and  note;  Myer  v.  Fegaly,  39  Pa.  St. 
429 ;  80  Am.  Dec.  534,  and  note. 

LARCENY  BY  BAILEE.  — One  to  whom  personal  property  in  de- 
livered for  a  special  purpose,  but  wlio  intended  when  he  procured  such 
delivery  to  appropriate  the  property  to  his  own  use  is  guilty  of  larceny : 
Boltau  V.  Gerdau,  119  N.  Y.  S80;  16  Am.  St.  Rep.  843,  and  notej  Com- 
monwealth v.  Williamson,  96  Ky.  1;  49  Am.  St.  Rep.  285,  and  note; 
Smith  V.  Commonwealth,  96  Ky.  85;  49  Am.  St.  Rep.  287,  See,  al0O» 
the  extended  note  to  State  t.  Holmes,  57  Am.  Dec  280,  281. 
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Krutz  v.  Eobbins, 

[12  Washington,  7.] 

EQUITY  WILL  NOT  ENFORCE  A  PENALTY  OR  FOR- 
FEITURE. 

PENALTY,  WHAT  IS.— Where  the  payment  of  a  smaller  sum  ia 
secured  by  an  agreement  to  pay  a  larger,  the  latter  will  be  held  to  be  a 
penalty,  and  not  liquidated  damages. 

AGREEMENT  TO  PAY  INCREASED  INTEREST  IN  THE 
EVENT  OF  DEFAULT.— A  stipulation  in  a  mortgage  that,  if  default  ia 
made  in  the  payment  of  interest  or  principal  at  the  times  designated,  the 
mortgagors  will  pay  interest  on  tiie  principal  at  the  rate  of  twelve  per 
cent  per  annum  from  the  date  of  the  note  until  payment  is  made,  the 
rate  of  interest  in  the  absence  of  such  default  being  only  seven  per  cent 
per  annum,  is  a  stipulation  for  a  penalty,  and,  therefore,  not  enforceable. 

George  Fowler  and  Crowley,  Sullivan  &  Grosscup,  for  the  ap- 
pellant. 

Greene  &  Turner,  for  the  respondents. 

^  ANDERS,  J.  On  March  1,  1889,  the  defendants  Eobbins 
boiTOwed  from  the  plaintiff,  Thomas  S.  Kurtz,  the  sura  of  two 
thousand  five  (hundred  dollars,  for  which  they  gave  him  their 
promissory  note,  payaible  five  years  after  that  date  at  the  Cheani- 
cal  National  Bank  in  the  city  of  New  York,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  semi-<annually.  Cou- 
pons for  the  several  eemi-annual  installments  of  interest  were  at- 
tached to  the  note,  in  each  of  which  it  was  provided  that  the  sum 
therein  named,  eighty-seven  dollars  and  fifty  cents,  should  draw 
interest  at  the  rate  of  twelve  per  cent  per  annum  after  maturity. 
The  note  further  provided  that  it  should  bear  interest  after 
maturity  at  twelve  per  cent  per  annum,  and  that,  on  failing  to 
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pay  the  interest  when  due,  the  principal  should  become  due  and 
payable,  and  might  be  at  once  collected. 

To  secure  the  payment  of  this  note,  the  makers,  on  ®  said 
day,  executed  to  the  plaintiff  a  mortgage  on  certain  real  estate  in 
A.  A.  Denny's  addition  to  the  city  of  Seattle,  which  mortgage 
contained,  among  others,  the  following  covenants  and  agree- 
ments: 

"And  the  said  first  parties  do  hereby  covenant  and  agree  that 
tt  the  delivery  hereof,  they  are  the  lawful  owners  of  the  premises 
above  granted,  and  seised  of  a  good  and  indefeasible  estate  of 
inheritance  therein,  free  from  all  encumbrances,  and  that  they 
will  warrant  and  defend  the  same  against  the  lawful  claims  of  all 

persons  whomsoever Xow,  if  said  first  parties  shall  pay, 

or  cause  to  be  paid,  the  said  sum  of  money,  with  interest  thereon 
according  to  terms  of  said  note,  then  these  presents  shall  be 
Toid;  but  if  said  sum  of  money,  or  any  interest  thereon,  is  not 
paid  when  due  and  payable,  or  if  any  taxes  or  assessments  now 
or  hereafter  levied  or  imposed  in  said  county  or  territory  aguinst 
said  real  estate,  or  upon  this  mortgage,  or  the  notes  secured 
thereby,  are  not  paid  when  the  same  are  due  and  payable,  or  if 
default  be  made  in  the  agreement  to  keep  said  property  insured 
as  hereinafter  set  forth,  then,  in  either  of  these  cases,  the  said 
principal  note,  with  the  interest  thereon,  Shall,  and  by 
this  indenture  does,  immediately  become  due  and  pa}'«ble, 
at  the  option  of  the  second  party,  or  assigns,  to  be,  at  any  time 
thereafter,  exercised  without  notice  to  the  first  parties.  But 
the  legal  holder  of  this  mortgage  may,  at  his  option,  pay  said 
taxes,  assessments,  or  charges  for  insurance,  S(j  due  and  payable, 
as  the  mortgagors  or  assigns  shall  neglect  or  refuse  to  pay  as 
herein  set  forth,  and  charge  them  against  said  first  parties;  and 
the  amount  so  charged,  together  with  interest  at  the  rate  of 
twelve  per  cent  per  annum,  payable  semi-annually,  shall  be  an 
additional  lien  upon  the  said  mortgaged  property;  and  the  said 
mortgagees  or  assigns  may  immediately  cause  this  mortgage  to  be 
foreclosed,  and  shall  be  entitled  to  the  immediate  possession 
of  the  premises  and  the  rents,  issues,  and  profits  thereof.  Said 
first  parties  agree  to  keep  the  buildings  erected,  or  to  be  wected, 
on  said  land,  insured  to  the  amount  of  •  three  thousand  dollars, 
to  the  satisfaction  of,  and  for  the  benefit  of,  the  second  party 
or  assigns,  from  this  time  until  said  note  and  all  liens  by  virtue 
hereof  are  fully  paid. 

"It  is  hereby  agreed  that,  in  case  of  default  of  payment  of 
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any  sums  herein  covenanted  to  be  paid,  or  in  default  of  perform- 
ance of  any  covenant  herein  contained,  the  said  first  parties  agree 
to  pay  to  said  second  party  or  assigns  interest  at  the  rate  of  twelve 
per  cent  per  annum,  computed  semi-annually  on  said  principal 
note,  from  the  date  thereof  to  the  time  when  the  money  shall  be 
actually  paid,  and  any  payments  made  on  account  of  interest 
shall  be  credited  in  said  computation,  so  that  the  actual 
amount  of  interest  received  shall  be  and  not  exceed  twelve  per 
cent,  computed  semi-annually  as  aforesaid." 

The  first  two  coupons,  due  September  1,  1889,  and  March  1, 
1890,  respectively,  were  paid  in  full  at  maturity,  and  thereafter, 
at  iri'egular  intervals,  various  sums,  but  in  each  instance  less 
than  the  amount  due,  were  paid  on  account  of  interest,  the  last 
payment  having  been  made  on  June  28,  1892.  The  plaintiff 
paid  insurance  premiums  on  two  occasions,  a  part  of  which  was 
repaid  by  the  mortgagors;  and  he  also  paid  the  taxes  on  the 
mortgaged  property  for  the  years  1890  and  1891,  after  the  same 
had  become  delinquent.  The  note  was  not  paid  at  maturity, 
and,  in  May,  1894,  this  action  was  instituted  to  foreclose  the 
mortgage. 

The  plaintiff  in  the  action  sought  to  recover  interest  on  the 
note  from  its  date  at  the  rate  of  twelve  per  cent  per  annum,  com- 
pounded semi-annually,  in  accordance  with  the  stipulation  in  the 
mortgage  above  set  forth.  The  court,  however,  awarded  him  but 
seven  per  cent  interest  on  the  note,  computed  semi-annually  from 
date  to  maturity,  and  thereafter  at  the  rate  of  twelve  per  cent 
per  annum.  Interest  was  also  allowed  on  each  coupon  at  the 
rate  of  twelve  per  cent  per  annum  from  maturity,  as  therein  spec- 
ified. The  amount  recovered  *^  is  eight  hundred  and  sixty-six 
dollars  and  thirty-three  cents  less  than  plaintiff  conceives  himself 
entitled  to,  and  hence  this  appeal. 

The  trial  court,  it  will  be  seen,  based  its  decision  as  to  the  rate 
of  interest  on  the  stipulation  in  the  note  itself  in  regard  thereto, 
but  appellant  contends  that  the  ruling  was  erroneous,  for  the 
reason  that  it  gave  no  effect  whatever  to  the  stipulation  in  the 
mortgage  providing  for  interest  on  the  principal  note,  at  the  rate 
of  twelve  per  cent  per  annum  from  its  date  in  case  of  default. 
He  claims  that  that  provision  was  part  of  the  contract  between 
the  parties,  and  that,  inasmuch  as  it  is  not  contrary  to  law  or 
public  policy,  and  is  not  immoral,  it  should  be  enforced  as  made. 
On  the  other  hand,  the  respondents  insist  that  the  provision  in 
the  mortgage  for  a  higher  rate  of  interest  in  default  of  payment 
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of  the  priDcipal  or  interest  specified  in  the  n6te,  is  in  the  nature 
of  a  penalty  and  unenforceeble  in  equity.  If  this  provision  is  a 
penalty,  there  can  be  no  doubt  that  it  is  unenforceable,  for  it 
is  a  universal  rule  in  equity  never  to  enforce  either  a  penalty  or 
a  forfeiture:  2  Story's  Equity  Jurisprudence,  sec.  1319. 

But  what  is  a  penalty,  and  what  is  liquidated  damages,  in  a 
given  case,  it  is  not  alw^ays  easy  to  determine.  As  the  question 
is  one  of  intention,  no  single  rule  can  be  laid  down  which  will 
furnish  a  certain  and  satisfactory  criterion  for  all  cases.  In  most 
cases  many  circumstances  must  be  considered  in  order  to  ascertain 
the  real  intention  of  the  parties.  The  courts,  however,  have 
deduced  from  the  authorities  certain  general  rules,  "each  having 
more  or  less  weight,  according  to  the  peculiar  circumstances  of 
each  case."  Among  these  rules  is  one  which  is  almost  uni- 
versally recognized  and  acted  on,  and  which  is,  that  where  the 
payment  of  a  smaller  sum  is  secured  by  an  agreement  to  pay  a 
larger  sum,  the  larger  sum  will  be  held  a  penalty,  and  ^^  not 
liquidated  damages:  Keeble  v.  Keeble,  85  Ala.  552,  and  cases 
cited;  1  Pomeroy's  Equity  Jurisprudence,  sec.  441;  Adama* 
Equity,  108;  2  Parsons  on  Notes  and  Bills,  413,  414;  Seton  y, 
Slade,  7  Ves.  Jr.  265;  3  Blackstone's  Commentaries,  432;  Holies 
V.  Wyse,  2  Vem.  284;  Strode  v.  Parker,  2  Vern.  306;  Orr  y. 
Churchill,  1  H.  Black.  227;  Bonafous  v.  Kybot,  3  Burr.  1370; 
Parker  y.  Butcher,  L.  R.  3  Eq.  762;  Tiernan  y.  Hinman,  16  111. 
400;  Watts  v.  Watts,  11  Mo.  547;  Mason  v.  Callender,  2  Minn. 
350;  72  Am.  Dec.  102;  Richardson  y.  Campbell,  34  Neb.  181; 
33  Am.  St.  Rep.  633;  Waller  v.  Long,  6  Munf.  71. 

In  Alexander  v.  Troutman,  1  Ga.  469,  this  is  said  to  be  the  set- 
tled doctrine.  If  this  case,  therefore,  falls  within  the  rule  stated, 
the  provision  in  the  mortgage  for  an  increased  rate  of  interest, 
in  case  of  default  in  the  payment  of  principnl  or  specified  interest, 
is  in  the  nature  of  a  penalty,  and  the  trial  court  was  right  in 
refusing  to  enforce  it.  While,  in  construing  contracts,  duo 
weight  will  be  given  to  the  language  used,  still  courts  of  equity 
will  not  be  absolutely  controlled  by  the  words  employed,  when 
the  enforcement  of  such  contract  will  cause  an  unconscionable 
hardship,  or  otherwise  work  an  injustice:  Keeble  v.  Keeble,  85 
Ala.  552. 

A  penalty  has  been  defined  to  be  an  agroemont  to  pay  a  greM- 
er  sum  to  secure  the  payment  of  a  leas  sum  (Henry  v.  Thompson, 
Minor,  209),  and  it  seems  to  us  that  this  rnse  clearly  falls  within 
that  definition  and  the  nile  above  stated.     The  additional  rate 


May,  1895.]  Krutz  v.  Robbins.  875 

of  interest  is  essentially  a  penalty,  although  not  designated  as 
such.  It  could  not  have  been  intended  as  compensation  for  the 
use  of  the  principal  before  maturity,  for  the  reason  that  seven 
per  cent  interest  was  agreed  on  as  the  rate  of  compensation.  It 
could  not  have  been  intended  as  compensation  for  *^  failure  to  pay 
the  interest  when  due,  because  it  is  neither  proportioned  to  the 
amount  of  inteirest  nor  the  length  of  time  the  debtor  is  in  de- 
fault. The  provision  for  five  per  cent  extra  interest  must  there- 
fore be  considered  as  a  provision  to  secure  the  prompt  payment 
of  sev€n  per  cent  interest  on  the  principal  debt,  and  also  taxes, 
insurance,  and  principal  when  due. 

The  learned  counsel  for  the  appellant  cite  a  large  number  of 
cases  in  support  of  the  proposition,  that  whether  a  debtor  shall 
pay  any  interest,  or  a  higher  or  lower  rate  of  interest,  may  be 
made  by  agreement  of  parties  to  depend  upon  his  prompt  pay- 
ment of  the  principal  at  maturity.  But  most  of  them  are  cases 
where  the  contract  provided  for  no  interest,  if  the  principal  should 
be  paid  at  maturity,  but  contained  a  provision  for  interest,  if 
payment  was  not  so  made.  Whether  such  a  contract  would  be 
enforced  was  the  question  to  be  determined  in  the  following 
cases  cited  by  appellant:  Eumsey  v.  Matthews,  1  Bibb,  243; 
Gully  V.  Eemy,  1  Blackf.  69;  Horner  v.  Hunt,  1  Blackf.  214; 
Hackenberry  v.  Shaw,  11  Ind.  392;  Satterwhite  v.  McKie,  Harp. 
397;  Wakefield  v.  Beckley,  3  McCord,  480;  McNairy  v.  Bell,  1 
Yerg.  502;  24  Am.  Dec.  454;  Parvin  v.  Hoopes,  1  Morris,  294; 
Horn  v.  Nash,  1  Iowa,  204;  63  Am.  Dec.  437;  Fisher  v.  Anderson, 
25  Iowa,  28;  95  Am.  Dec.  761;  Alexander  v.  Troutman,  1  Ga.  469; 
Rogers  v.  Sample,  33  Miss.  310;  69  Am.  Dec.  349;  Eeeves  v. 
Stipp,  91  111.  609;  Parker  v.  Plymell,  23  Kan.  402;  Main  v.  Cas- 
serly,  67  Cal.  128. 

For  various  reasons,  some  of  whidh  are  not  very  satisfactory, 
these  several  courts  held  such  a  contract  valid  and  enforceable. 
In  some  of  them,  the  decisions  were  based  on  the  notion  that  the 
contract  in  controvei'sy  was  eqiiivalent  to  an  agreement  for  a  ^* 
specified  rate  of  interest,  with  a  provision  that  the  interest  would 
be  remitted  if  the  principal  was  paid  at  maturity.  See  Reeves  v. 
Stipp,  91  111.  609;  Eumsey  v.  Matthews,  1  Bibb,  242;  Satterwhite 
Y.  McKie,  Harp,  397;  and  in  all  of  them  the  conclusion  reached 
was  deemed  to  be  in  accordance  with  the  real  intention  of  the 
parties,  as  gathered  from  the  whole  agreement.  So,  in  this  case,, 
the  court  ascertained  and  gave  effect  to  the  primary  and  principal 
agreement,  and  refused  to  enforce  the  superadded  condition,  be- 
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cause  audi  condition  was,  in  effeci,  a  penalty.  We  think,  how- 
ever, that  the  above  cases  are  distinguishable  from  the  case  at  bar 
in  many  particulars. 

Appellant  also  cites  Daggett  t.  Pratt,  15  Mass.  177,  and  Wilk- 
erson  y.  Daniels,  1  G.  Greene,  180,  both  of  which  hold  that, 
where  a  rate  of  interest  before  maturity  is  specified,  and  the 
contract  provides  for  a  higher  rate  if  payment  be  not  made  at 
maturity,  such  higher  rate  is  recoverable  as  upon  the  contract. 
The  first  of  these  cases  is  a  law  case,  and  the  question  of  penalty 
does  not  seem  to  have  been  presented  or  considered;  and  in  the 
cecond  the  decision  appears  to  have  proceeded  on  the  theory 
that  the  contract  to  pay  the  higher  rate  of  interest  depended  on 
a  condition  permited  by  law.  That  argument  would  seem  to  be 
fallacious,  for  the  reason  that  it  assumes  that  any  contract  not 
permitted  by  law  is  enforceable,  whereas  the  rule  is,  that  equity 
will  not  enforce  a  penalty,  even  if  it  be  not  prohibited  by  law. 
But  it  would  appear  that  that  case,  as  an  authority  upon  the 
point  decided,  is  weakened,  if  not  destroyed,  by  the  subsequent 
case  of  Conrad  v.  Gibbon,  29  Iowa,  120.  But  whether  that  be 
true  or  not,  it  seems  to  us  that  that  case  is  contrary  to  the  rule 
generally  recognized  by  courts  of  equity.  And,  besides,  in  this 
case  there  are  **  several  contingencies  or  conditions  which  were 
not  in  that,  and  which  appear  to  be  penal  in  their  nature.  For 
instance,  in  the  case  at  bar,  the  higher  rate  of  interest  is  provid- 
ed, not  only  for  default  in  payment  of  the  principal,  but  for  de- 
ff»ult  in  the  payment  of  interest,  or  insurance,  or  taxes.  More- 
over, the  consequence  is  the  same,  whether  the  least  important  or 
the  most  important  of  these  stipulations  is  violated,  viz.,  the 
payment  of  a  higher  rate  of  interest  on  the  principal  from  date. 
And  this  is  a  further  reason  why  these  provisions  for  an  increased 
rate  of  interest  should  in  this  case  be  considered  a  penalty:  1 
Pomeroy's  Equity  Jurisprudence,  441-444;  2  Grcenlccf  on  Evi- 
dence, sec.  258;  Berry  v.  Wisdom,  3  Ohio  St.  241;  First  Orthodox 
Church  V.  Walrath,  27  Mich.  232;  Daily  v.  litchfield,  10  Mich. 
29;  Jackson  v.  Baker,  2  Edw.  Ch.  471;  lyampman  v.  Cochran,  16 
N.  Y.  275;  Alexander  v.  Troutman,  1  Ga,  4C9. 

It  may  be  said  to  be  a  general  rule  that  the  only  cases  in 
which  the  courts  will  give  effect  to  a  contract  to  pay  a  stipulated 
•urn  as  damages  are  those  where  the  damages  provided  against 
are  uncertain  and  not  ascertainable  by  any  satisfactory  and  cer- 
tain rule  of  law:  ^fason  v.  Callender,  2  Minn.  350;  72  Am.  Dec 
102;  3  Greenleof  on  Evidence,  sec.  259.    The  case  of  Galsworthy 
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V.  Strutt,  1  Ex.  659,  cited  by  apelknt,  is  one  of  the  numerous 
cases  which  might  he  cited  illustrative  o^  this  principle.  For 
the  nonpayment  of  money  the  law  awards  interest  as  damages, 
and  h-ence  there  is  no  difficulty  in  ascertaining  the  damages  in  thia 
case,  and  it  therefore  does  not  fall  within  the  rule  just  cited. 

We  thinlc  the  judgment  of  the  trial  court  gave  appellant  all 
he  was  entitled  to,  and  it  must  therefore  be  affirmed,  and  it  is  so 
ordered. 

Hoyt,  C.  J.,  and  Dunbar,  Scott,  and  Gordon,  JJ.,  concxir. 


EQUITY  NEVER  ENFORCES  EITHER  A  PENALTY  OR  A 
FORFEITURE:  Woolverton  v.  Taylor,  132  III.  197;  22  Am.  St.  Rep. 
621,  and  note.  Forfeitures  are  not  favored  in  equity,  and  will  not  be  en- 
forced if  couched  in  ambiguous  language:  Clearv  v.  Folger,  84  Cal.  316; 
18  Am.  St.  Rep.  187;  Hall  v.  Delaplaine,  5  Wis."  206;  68  Am.  Dec.  57. 
Forfeitures  are  not  favored  in  equity :  Whitton  v.  Wliitton,  38  N.  H. 
127 ;  75  Am.  Dec.  163. 

PENALTIES  OR  LIQUIDATED  DAMAGES.  — If  the  parties  to  a 
contract  have  provided  for  damages  for  a  breach  of  one  or  more  of  the 
stipulations  therein,  when  the  loss  resulting  from  such  breaches  must 
clearly  have  differed  in  amount,  or  have  named  an  excessive  sum,  in  a 
case  where  the  real  damages  are  certain,  or  readily  reducible  to  cer- 
tainty, by  proof  before  a  jury,  or  a  sum  which  it  would  be  unconscion- 
able to  award,  under  any  of  these  conditions  the  sum  designated  is  a 
penalty:  Monmouth  Park  Assn.  v.  Wallis  Ironworks,  55  N.  J.  L.  132; 
89  Am.  St.  Rep.  626,  and  note.  See,  especially,  the  extended  note  to 
Graham  v.  Bickham,  1  Am.  Dec.  331-340, 


Snively  v.  Matheson, 

[12  Washington,  88,] 

PARTNERSHIP,  TRADING,  WHAT  IS  NOT.  —  A  partnership 
for  the  purpose  of  carrying  on  the  business  of  general  contractors  and 
builders  is  not  a  general  or  trading  partnership,  nor  does  the  fact  that 
the  partnership  furnished  a  limited  amount  of  goods  to  the  men  working 
for  it.  and  deducted  the  price  thereof  from  their  wages,  convert  it  into  a 
trading  partnership. 

PARTNERSHIP,  AUTHORITY  OF  PARTNER  TO  BIND  FIRM. 
The  presumption  in  a  nontrading  partnership  is,  that  neither  partner 
has  authority  to  bind  the  firm  by  a  promissory  note.  This  presumption 
may  be  rebutted  only  by  proving  that  such  authority  was  given  by  the 
partnership  articles,  or  had  been  specifically  conferred,  or  that  it  had 
bet  n  the  custom  of  the  partnership  to  recognize  the  right  oi  a  partner  to 
make  such  notes  to  such  an  extent  as  would  give  innocent  dealers  a  right 
to  rely  upon  the  custom. 

PARTNERSHIP— PLEADING— DENIAL  OF  THE  INTEREST 
OF  ONE  PARTNER. — In  an  action  against  a  partnership  to  foreclose  a 
mortgage  purporting  to  be  executed  upon  its  property,  and  where  the 
articles  of  copartnership  declare  that  each  partner  shall  have  such  inter- 
est in  the  partnership  property  and  funds,  evidence  is  not  admissible  to 
prove  that  one  of  the  partners  had  no  interest  in  the  property  mortgaged. 
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Edward  Pruan  and  Fred  Miller,  for  the  appellant 
"Wager  &  Graves,  for  the  respondent 

®®  DUNBAR,  J.  This  action  was  brought  by  the  appellant 
against  David  Matheson  and  Charles  Dickson,  copartners  under 
the  firm  name  and  style  of  Matheson  &  Dickson,  to  foreclose  a 
chattel  mortgage  on  a  certain  grading  outfit,  comprised  of  mules, 
scraipers,  etc.,  and  given  to  secure  a  certain  promissory  note 
signed  by  Matheson  and  Dickson  in  the  partnership  name.  G. 
E.  Dickson,  who  had  obtained  judgment  against  the  firm  of 
Matheson  &  Dickson  for  something  over  six  hundred  dollars, 
and  who  had  attached  the  property  embraced  in  the  ®®  chattel 
mortgage  given  to  appellant,  was  also  made  a  party  to  the  ac- 
tion. 

The  complaint  alleges  that  the  defendants  Matheson  and 
Dickson  executed  and  delivered  to  plaintiff  the  promissory  note 
above  mentioned,  and  that  they  secured  the  same  by  the  execu- 
tion and  delivered  of  the  chattel  mortgage  above  referred  to,  and 
contains  the  other  necessary  allegations  in  regard  to  the  record 
of  the  mortgage,  etc. 

The  defendant  Charles  Dickson,  one  of  the  firm  of  Matheson 
&  Dickson,  answered  separately,  and  denied  the  execution  and 
delivery  of  the  note  and  mortgage  by  the  firm  of  ^fatheson  & 
Dickson;  denied  the  reasonableness  of  the  attorney's  fee,  which 
was  alleged  in  the  complaint  to  be  two  hundred  and  fifty  dollars; 
denied  that  the  appellant  was  the  owner  and  holder  of  the  note 
sued  upon;  and  aflirmatively  alleged  that  the  copartnership  be- 
tween him  and  respondent  Matheson  was  one  for  the  purpose  of 
carrying  on  a  contracting  business  for  work  to  be  performed  by 
men  and  teams,  and  for  sharing  the  profits  and  losses  of  such 
work;  alleged  that,  by  the  articles  of  copartnership  entered  into 
between  them,  it  was  agreed  that  neither  of  the  parties  of  said 
copartnership  should  have  the  power  to  incur  any  liability  with- 
out the  express  consent  of  the  other  member  thereof;  denied 
any  indebtedness  on  the  part  of  the  firm  of  Matheson  &  Dick- 
son to  the  appellant;  and  alleged  that  the  note  and  mortgage 
executed  by  Matheson  to  appellant  were  made  without  any  con- 
sideration, and  wore  executed  and  delivered  by  Matheson  to  ap- 
pellant with  hhe  intent  and  design  on  the  port  of  said  Mathe- 
son and  appellant  to  cheat  and  defraud  said  defendant,  and  to 
cheat  and  defraud  the  creditors  of  said  copartnership,  and  for  the 
purpose  of  carrying  out  a  conspiracy  between  said  Matheson  and 
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appellant  to  ®®  cheat  and  defraud  the  said  creditors  hy  trans- 
ferring and  disposing  of  the  property  of  said  copartnership  to 
appellant;  alleged  notice  on  the  part  of  appellant  that  said 
Matheson  had  no  right  to  incur  any  liability  for  the  firm  of 
Matlieson  &  Dickson,  or  to  mortgage  any  of  its  property;  and 
many  other  allegations  not  necessary  to  mention  here. 

The  separate  answer  of  respondent  G.  E.  Dickson  simply  set 
up  his  rights  under  his  judgment  and  levy,  and  affirmatively 
alleged  that  the  property  sought  to  be  foreclosed  by  appellant 
was  all  the  property  of  the  firm  of  Matheson  &  Dickson,  and 
that  the  said  mortgage  to  appellant  was  made  by  said  Matheson 
with  intent  to  himder,  delay,  and  defraud  the  creditors  of  said 
partnership,  ete. 

The  reply  of  the  appellant  denied  the  allegations  contained  in 
the  affirmative  defenses  of  all  of  the  respondents. 

Upon  the  trial  of  the  cause,  the  court  found  that  appellant's 
mortgage  was  null  and  void,  and  gave  him  no  lien  on  said  part- 
nership property,  and  denied  the  foreclosure  thereof;  but  decreed 
that  the  lien  of  the  respondent  G.  E.  Dickson,  on  the  property 
described  in  the  complaint,  by  virtue  of  the  attachment  set  out 
in  his  answer,  was  a  valid  and  subsisting  lien  on  said  partner- 
ship property. 

The  pertinent  point  to  be  decided  in  this  case  is  the  extent  of 
the  power  of  one  partner  to  bind  his  copartner  to  a  contract  en- 
tered into  by  him  alone.  It  is  contended  by  the  appellant  in  this 
ease  that  this  partnership  was  a  general  or  trading  partnership, 
as  distinguished  from  a  nontrading  partnership,  and  some  few 
cases  are  cited  which  would  tend  to  sustain  this  contention.  But 
the  overwhelming  weight  of  authority  places  this  partnesrship 
in  the  list  of  nontrading  partnerships.  ***  The  essential  condi- 
tions of  the  articles  of  agreement  are  as  follows: 

"That  the  said  David  Matheson  and  Chades  Dickson  do  here- 
by associate  and  enter  into  copartnership  one  with  the  other  for 
the  purpose  of  canying  on  the  business  of  general  contractors 
and  builders  under  the  firm  name  and  style  of  Matheson  & 

Dickson And   do  hereby   agree  one  with    the   other  as 

follows,  to  wit: 

"First.  That  each  party  to  this  agreement  shall  give  his 
whole  time  and  attention  to  the  business,  the  said  David 
Matheson  to  have  charge  and  superintend  the  outside  work  of 
eaid  firm,  and  the  said  Charles  Dickson  to  keep  all  books  and  to 
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attend  to  all  other  clerical  work  and  haye  the  purchasing  of  all 
materials  needed. 

"Second.  No  contract  shall  he  entered  into  hy  either  party 
hereto  without  the  consent  of  the  other,  and  no  stock  or  mate- 
rials shall  be  purchased,  or  any  liabdlity  incurred,  by  either  party 
without  the  consent  of  the  other. 

"Third.  Neither  party  to  this  agreement  shall  indorse,  or  be- 
come bondsnmn  or  surety  on,  any  instrument  of  writing  not 
connected  with  the  business  of  the  firm  during  the  existence  of 
this  partnership. 

"I'ourth.  Each  party  shall  Lave  an  equal  interest  in  said  co- 
partnership and  the  copartnership  property  and  effects,  and  all 
profits  arising  from  such  copartnersliip,  after  deducting  all  losses 
and  expenses,  shall  be  divided  equally  between  said  David  Mathe- 
son and  Charlee  Dickson,  share  and  share  alike." 

Thus  it  will  be  seen  that  this  was  in  no  sense  a  trading  or  gen- 
eral partnership,  but  that  its  purpose  was  special  and  hmited  to 
the  business  of  contracting  and  building,  a  business  ttiat  in  no 
sense  buys  or  sells  merchandise  of  any  character.  There  is  some 
attempt  in  the  testimony  to  show  that  a  mercantile  business  was 
carried  on  in  connection  with  the  contracting  business,  but  it 
amounted  simply  to  this,  that  a  veiy  limited  amount  of  goods 
were  furnished  by  the  ***  contractors  to  the  men  who  were 
working  for  them,  and  the  price  of  these  goods  deducted  from 
their  wages.  The  trade  was  limited  to  their  own  workmen,  and 
a  portion  of  their  wages  was  paid  in  these  goods  instead  of  with 
money.  They  did  not  represent  themselves  to  be  traders  with  the 
outside  world,  or  traders  in  any  sense  whatever.  In  fact,  it  is 
conceded  that  they  had  not  been  doing  business  of  any  kind  for 
a  long  time  prior  to  the  execution  of  the  note  and  mortgage; 
that  the  livestock  was  out  on  pasture,  and  the  other  stock  was 
stored,  and  that  there  was  no  prospect  of  any  resumption  of  act- 
ive business  of  this  firm.  So  that  the  quei»tion  of  the  power  of 
Matheson  to  execute  thia  note  and  chattel  mortgage,  if  discuss- 
able at  all,  must  be  discussed  from  the  standpoint  of  a  partner 
in  a  nontrading  partnership. 

The  general  rule  is,  that,  so  far  as  a  general  partnership,  or, 
in  other  words,  a  trading  or  mercantile  partnership,  is  concerned, 
each  partner  constitutes  the  other  his  agent  for  the  purpose  of 
entering  into  all  contracts  for  him  within  the  scope  of  the  part- 
nership business.     This  power  rests  in  the  usage  of  merchants. 
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and  grew  out  of  the  necessities  of  commercial  business.  Therefore, 
the  doctrine  of  implied  liability  received  the  sanction  of  law,  and 
has  for  a  long  time  been,  and  now  is,  enforced  by  the  courts.  But 
this  implied  liability  does  not  extend  to  partners  in  nontrading 
partnerships.  In  such  cases  the  rule  announced  above  is  reversed, 
and  the  presumption  is,  that  one  partner  has  no  power  to  bind 
the  other  partners.  Hence,  before  recovery  can  be  obtained  upon 
a  contract  entered  into  by  one  partner  in  a  nontrading  partner- 
ship against  the  other  partners,  it  must  be  affirmatively  shown  by 
the  party  attempting  to  bind  the  noncontracting  partners,  either 
that  the  authority  to  bind  was  conferred  ®^  by  the  articles  of  in- 
corporation, or  that  authority  had  been  specially  conferred,  or 
tha/t  it  had  been  the  custom  of  such  partnership  to  recognize 
this  right  to  such  an  extent  as  would  give  innocent  dealers  a 
right  to  rely  upon  the  custom. 

This  doctrine  v'as  substantially  announced  so  early  as  1829, 
in  Dickinson  v.  Valpy,  10  Bam.  &  C.  128.  In  this  case  the  part- 
nership was  a  mining  company,  formed  for  the  purpose  of  work- 
ing mines.  Justice  Littledale,  in  speaking  of  the  subject  in  hand, 
said: 

*'In  the  case  of  an  ordinary  trading  partnership,  the  law  im- 
plies that  one  partner  has  authority  to  bind  another  by  drawing 
and  aiceepting  bill,  because  the  drawing  and  accepting  of  bills 
is  necesaary  for  the  purposes  of  carrying  on  a  trading  part- 
nership; but  it  does  not  follow  that  it  is  necessary  for  the 
purposes  of  caiTying  on  the  business  of  a  mining  company.  Evi- 
dence of  the  nature  of  the  company  ought  to  have  been  given,  to 
show  that,  in  order  to  carry  into  effect  the  purposes  for  which 
it  was  instituted,  it  was  necessary  that  individual  members  should 
have  the  power  of  binding  the  others  by  drawing  and  accepting 
bills  of  exchange One  of  several  persons  jointly  inter- 
ested in  a  farm  has  no  power  to  bind  the  others,  by  drawing  or 
accepting  bills,  because  it  is  not  necessary,  for  the  purposes  of 
carrying  on  the  farming  business,  that  bills  should  be  drawn  or 
accepted.  The  object  of  persons  concerned  in  such  an  under- 
taking is  to  sell  the  produce  of  the  farm;  and  though,  with  a 
view  to  sudh  sale,  it  may  be  necessary  to  buy  many  things  in 
order  to  raise  and  put  the  produce  in  a  salable  state,  yet  it  is 
not  necessary  for  that  purpose  that  bills  of  exchange  should  be 
drawn.  Even  if  that  were  necessary  for  the  purpose  of  carrying 
on  a  mining  concern,  though  not  for  the  purpose  of  managing  a 
farm,  it  was  incumbent  on  the  plaintiff,  in  this  case,  to  have 
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ehown,  either  from  the  very  nature  of  this  company,  that  it  was 
necessary,  or,  from  the  practice  in  other  similar  companies,  that 
it  was  usual.*' 

•*  Certainly,  a  mining  business  is  as  general  a  business  as  that 
of  contractors  and  builders.  All  the  judges  concurred,  by  separ- 
ate opinions,  in  this  decision,  and  the  general  doctrine  is  laid 
down  at  length  as  we  have  announced  it  above. 

Bates  on  I^aw  of  Partnership,  section  343,  announces  the  gen- 
eral rule  to  be,  that  in  nontrading  partnerships  no  authority  to 
sign  mercantile  paper  by  one  partner  is  implied,  and  that  it 
ttakes  no  difference  that  it  was  for  the  benefit  of  the  firm.  This 
rule  is  sustained  by  the  great  weight  of  authority,  ftlt;hough  tlie 
author  says  that,  nevertheless,  there  are  a  number  of  cases  in 
which  mercantile  paper  has  been  held  binding  on  such  firms. 
**The  test  seems  to  be,"  says  the  author,  "whether  the  paper  is 
essential  to  carry  into  effect  an  ordinary  purpose  for  which  the 
paitnership  was  formed.  By  such  test  it  would  seem  that  a  note 
'to  pay  a  debt  or  to  borrow  money,  even  though  it  be  borrowed 
to  pay  a  debt  or  make  a  purchase,  may  not  be  binding  without 
proof  of  assent  of  the  other  partners,  or  a  usage  of  such  business." 
The  same  rule  is  substantially  announced  in  Story  on  Partner- 
ships, section  102. 

In  Smith  v.  Sloan,  37  Wis.  285,  19  Am.  Bep.  757,  which  ia 
a  leading  case,  where  the  court  collated  the  authorities,  it  was 
held  that  one  partner  in  a  nontrading  partnership  cannot  bind 
his  copartner  by  a  bill  or  note,  drawn,  accepted,  or  indorsed  by 
him  in  the  name  of  the  firm,  not  even  for  a  debt  which  the  firm 
owes,  unless  he  have  exp-pces  authority  therefor  from  his  copartner, 
or  unless  the  giving  of  such  instrument  is  necessary  to  the  carry- 
ing on  of  the  firm  business,  or  is  usual  in  similar  partnerships, 
and  that  the  burden  is  upon  the  holder  of  the  note  to  prove  such 
authority,  necessity,  or  usage. 

•*  In  this  case,  there  was  no  proof  of  the  necessity,  or  of  the 
authority,  or  of  the  usage.  In  fact,  the  giving  of  the  mortgage 
in  question  would  have  more  of  a  tendency  to  destroy  the  busi- 
ness than  to  assist  in  carrying  on  the  business  of  the  firm,  for  all 
the  property  that  was  owned  by  this  firm  was  included  in  this 
mortgage. 

Deardorf  v.  Thacher,  78  Mo.  128,  47  Am.  Bep.  95,  derided 
that  "the  members  of  a  firm  engaged  in  the  insurance,  real  es- 
tate, and  collecting  bnsiness,  have  no  implied  power  to  bind  each 
other  by  commercial  paper  in  the  name  of  the  firm.    Such  power 
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■can  only  arise  from  consent,  ratification,  custom,  or  necessity." 
The  court  there  quotes  the  case  of  Hedley  v.  Bainhridge,  3  Ad. 
&  E.,  N.  S.  315,  where  Lord  Denman,  chief  justice,  said:  *^o 
doubt,  a  debt  was  due  from  the  firm;  but  it  does  not  follow  that 
one  partner  had  authority  to  give  a  promissory  noite  for  that 
debt.  Partners  in  trade  have  authority,  as  regards  third  persons, 
to  bind  the  firm  by  bills  of  exchange,  for  it  is  in  the  usual  course 
of  mercantile  transactions  so  to  do;  and  this  authority  is  by  the 
custom  and  law  of  merchants,  which  is  part  of  the  general  law  of 
the  land.  But  the  same  reason  does  not  apply  to  other  partner- 
ships." 

In  Pooley  v.  T\Tiitmore,  10  Heisk.  629,  27  Am.  Rep.  733, 
where  a  member  of  a  public  partnership  executed  his  note  for 
his  individual  debt,  but  indorsed  it  in  the  firm  name  to  a  bona 
fide  holder,  it  was  held  that  the  firm  was  not  prima  facie  liable 
upon  it;  and  the  distinction  betaveen  the  implied  powers  of  trad- 
ing and  nontrading  partnerships  was  discussed.  To  the  same  ef- 
fect is  Friend  v.  Duryee,  17  Fla.  Ill;  35  Am.  Eep.  89.  Harris 
V.  Mayor  etc.  of  Baltimore,  73  Md.  22,  25  Am.  St.  Eep.  565,  is 
a  case  that  seems  to  us  to  be  exaotly  in  point.  This  was  a  part- 
nership ®®  formed  for  taking  and  executing  contracts  for  paving 
and  curbing  streets,  etc.,  and  the  court  decided  that  it  was  not  a 
commercial  partnership,  and  that  the  individual  members  there- 
of had  no  implied  authority  to  boirrow  money  and  make  not^ 
therefor  to  bind  the  firm,  in  the  absence  of  proof  to  show  actual 
necessity,  or  usage,  for  the  exercise  of  such  power  in  conducting 
the  business.  This  case  reviews  the  authorities,  and  is  well  ar- 
gued, and  the  conclusion  was  reached  upon  a  petition  for  rehear- 
ing, in  the  former  opinion  the  court  having  come  to  the  conclu- 
sion that  the  implied  authority  existed. 

Our  attention  was  called  in  oral  argument,  by  counsel  for  the 
appellant,  to  the  dissenting  opinion  of  Judge  Bryan,  in  this  case, 
as  the  better  reasoning.  Judge  Bryan  had  written  the  former 
opinion  of  the  court,  which  was  reversed,  and  still  maintained 
his  original  views.  But,  whatever  may  be  the  strength  of  hia 
reasoning,  as  compared  with  that  of  the  majority  of  the  court, 
the  majority  opinion  expresses  the  decision  of  the  court,  and  is 
60  in  conformity  with  the  great  weight  of  authority  on  this  sub- 
ject that  we  feel  constrained  to  follow  it,  although,  we  do  not 
•wish  to  be  understood  as  impliedly  asserting  that  the  argument 
of  the  dissenting  judge  was  more  cogent  than  that  of  the  ma- 
jority. 
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Another  well-reasoned  case  in  support  of  respondenls'  conten- 
tion is  Judge  V.  Braawell,  13  Bush,  67;  26  Am.  Eep.  185.  Thia 
■was  a  pairtnersiiip  fonncd  of  several  for  the  purpose  of  carrying  on 
the  basdness  of  mining,  on  lands  leased  for  that  purpose,  with 
power  to  purchase  the  title  to  the  mining  lands  for  the  purposes 
of  the  partnership.  The  articles  proliibited  any  member  of  the 
partnership  from  contracting  any  debt  on  account  of  the  partner- 
ship without  the  consent  of  •^  all  the  members.  One  of  the 
members,  without  the  knowledge  or  consent  of  his  copartners, 
])urchased  mining  lands  from  tliird  parties  ignorant  of  that  re- 
eLricUon,  and  in  payment  gave  drafts  in  the  firm  name  upon  one 
of  the  other  members,  who  refused  to  honor  them.  In  an  action 
by  the  payee  against  the  firm,  lield:  1.  That  the  partnership  was  a 
nonconmiercial  partnership;  2.  That  the  power  of  one  partner 
to  bind  the  copartners  rests  upon  usage  alone,  and  does  not  apply 
to  noncommercial  partnerships  without  proof  of  usage  or  ex- 
press authority;  3.  Thait  there  is  no  implied  authority  in  such 
partnership  to  purchase  lands  for  the  firm.  In  that  caae  the 
court  said:  "It  is  contended,  however,  that  the  purchase  of  lands 
being  within  the  scope  of  the  partnership,  each  member  had  im- 
plied authority  to  make  purchases  for  the  firm,  and  that  whatever 
may  have  been  the  rights  and  duties  of  the  partners  inter  esse, 
and  the  express  limitation  upon  their  power  contained  in  the 
■written  agreement  between  them,  third  persons  dealing  with  a 
single  prartner,  without  notice  of  the  private  agreement  between 
them,  cannot  be  afl'ected  by  it.  This  is  undoubtedly  true  as  to 
commercial  partnerships;  but  it  is  a  rule  of  the  law  merchant 
which  has  been  adopted  into  the  common  law,  and  rests  for  its 
support  upon  the  custom  of  merchants  alone,  and  has  no  aippli- 
cation  to  noncommercial  partnerships.** 

This  is  a  broader  case  in  favor  of  the  doctrine  that  it  was  a 
general  mercantile  partnership  than  the  one  at  bar,  for  there  the 
partnership  was  organized  for  the  purpose  of  carr\'ing  on  a  min- 
ing business  on  leased  land,  and  for  the  purpose  of  buying  and 
obtaining  title  to  mining  lands;  and  the  power  which  was  exer- 
cised by  this  partner,  viz.,  that  of  buying  mining  lands,  fell  es- 
pecially within  the  scope  of  the  partnership  ®**  business,  and  yet 
the  court  held  that  it  was  a  nontrading  partnership,  and  that  no 
implied  authority  existed. 

We  think  it  is  not  worth  while  to  discuss  the  authorities  fur- 
ther, for,  as  we  hate  above  stated,  while  there  are  some  few  cases 
holding  to  tihe  contrarj*  doctrine,  yet  the  rule,  as  we  have  stated 
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it,  is  sustained  by  the  overwhelming  decisions,  both  ancient  and 
modern. 

Neither  is  there  anything  in  the  testimony  to  take  this  case 
out  of  the  rule,  equitably  or  legally.  There  was  some  attempt 
to  show  a  custom  of  this  kind  in  one  or  two  instances,  but  we  are 
satisfied  from  the  testimony  that  Dickson  gave  these  orders  under 
a  misapprehension  of  the  true  state  of  alfairs,  and  by  reason  of 
false  representations  made  to  him  by  Matheson.  On  all  these 
■questions  in  controversy  between  Dickson  and  Matheson,  it  must 
be  noted  that  Matheson's  testimony  in  many  respects  is  flatly 
contradicted  by  the  testimony  not  only  of  Dickson,  but  by  that 
■of  Johnson  and  Warner,  who  were  disinterested  parties. 

We  do  not  think  that  the  court  erred  in  not  allowing  the  ap- 
pellant to  show  that  Dickson  had  no  interest  in  the  property 
mortgaged,  under  the  condition  of  the  pleadings  in  this  case,  and 
.  in  the  face  of  the  articles  of  agreement  w^hich  were  made  a  part 
of  the  pleadings,  and  which  were  not  denied. 

Finding  no  substantial  error,  the  judgment  will  in  all  things 
be  affirmed. 

Hoyt,  C.  J.,  and  Anders,  Scott  and  Gordon,  J  J.,  concur. 


PARTNERSHIP  — NONTRi.  DING— POWER  OF  ONE  PARTNER 
TO  BIND  FIRM. — Nontrading  partnersliips  are  usually  defined  to  be 
«uch  as  are  limited  to  a  single  enterprise,  and  are  not  engaged  in  trade, 
and  it  is  a  universal  rule  of  law  that  the  members  of  a  nontrading  or 
noncommercial  partnership  have  no  implied  authority  to  borrow  money 
and  bind  the  firm  therefor  by  notes  given  in  its  name,  or  to  pledge  the 
assets  of  the  parlnerslup  as  security  for  money  borrowed,  in  the  absence 
of  proof  to  show  the  actual  necepsity  or  usage  for  the  exercise  of  such 
power  by  the  individual  members  of  the  firm  in  conducting  its  business: 
Extended  note  to  Baxter  v.  Rollins,  48  Am.  St.  Rep.  441, 
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[12  Washington,  212.] 

EXECUTION  SALES— CHANGE  IN  THE  OFFICE  OF  SHER- 
IFF.— If  the  sheriff  who  levies  an  execution  on  real  property,  and  adver- 
tises it  for  sale,  goes  out  of  office  befo-e  the  day  appointed  for  the  same, 
it  may  be  made  by  his  successor  in  office. 

Rupert  &  Fitzgerald,  for  the  appellants. 

Morris  B.  Sachs,  for  the  respondent. 

***  HOYT,  C.  J.    Respondent  obtained  a  judgment  aganTist  ap- 
pellants, and  caused  an  execution  to  be  issued  thereon  and  placed 
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in  the  hands  of  Richard  De  Lanty,  who  at  the  time  was  sheriff  of 
the  county.  On  the  twentieth  day  of  December,  1894,  this  execu- 
tion was  by  said  sheriff  levied  upon  certain  real  estate,  the  prop- 
erty of  the  appellants.  Thereafter  said  Richard  De  Lanty,  sheriff 
as  aforesaid,  began  the  publication  of  a  notice  which  fixed  the 
time  of  sale  on  the  twenty-second  day  of  January,  1895,  before 
which  date  the  term  for  which  said  De  Lanty  held  the  oflSce  of 
sheriff  expired,  cind  M.  F.  Hamilton,  as  his  successor  in  said 
office,  entered  upon  the  discharge  of  its  duties,  cind  thereafter, 
**'  on  the  said  twenty-second  day  of  January,  sold  the  property 
levied  upon  by  said  De  Lanty  under  the  execution  without  the 
issuance  to  him  of  a  writ  of  venditioni  exponas;  and  on  the  same 
day  made  return  as  to  said  sale,  which  was  afterward,  over  the 
objections  of  the  appellants,  confirmed  by  the  court;  and  from 
this  order  of  confirmation  this  appeal  has  been  prosecuted. 

The  only  reason  suggested  why  the  order  of  confirmation 
should  not  have  been  made  is,  that  the  sheriff  who  succeeded  the 
one  to  whom  the  execution  had  been  delivered  could  not  right- 
fully make  the  sale  thereunder.  The  question  as  to  whether  or 
not  a  sheriff  can  complete  the  service  of  an  execution  which  haa 
been  begun  by  his  predecessor  has  been  often  before  the  courts, 
and  the  decisions  thereon  cannot  be  harmonized.  In  England, 
much  formality  was  required  in  the  transfer  of  the  office  by  a 
sheriff  to  his  successor,  and,  under  such  practice,  it  was  held  by 
most  of  the  courts  that  until  he  had  been  relieved  of  the  duties  of 
the  office  by  a  transfer  thus  formally  made,  he  was  liable  for  the 
proper  transaction  of  the  business  relating  thereto,  and,  on  that 
account,  it  was  held  that  process  in  his  hands  should  be  executed 
by  him  rather  than  by  his  successor,  even  although  his  term  of 
office  had  exrpired.  In  this  countr}',  the  practice  of  thus  formally 
transferring  the  office  of  s*lieriff  has  never  prevailed.  Upon  the 
expiration  of  his  term  and  the  qualification  of  his  successor,  such 
successor  becomes  entitled  to  all  the  emoluments  of  the  office, 
and  upon  him  is  cavst  the  burden  of  the  discharge  of  its  duties, 
excepting  so  far  as,  from  the  necessities  of  the  case,  they  should 
be  performed  by  his  predecessor.  Process,  under  our  practice,  la 
rightfully  directed  to  the  sheriff  of  the  proper  county,  and  it  ia 
not  necessary  that  the  porpon  holding  such  office  should  be 
named  therein.  It  would  ***  seem  to  follow,  as  a  logical  con- 
clusion, that  whoever  was  for  the  time  being  in  possession  of  the 
office  should  execute  process  directed  thereto,  and  that  if,  after 
process  had  been  so  directed,  the  person  in  poaaeasioo  of  the  office 
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should  change,  the  command  thereof  would  apply  to  the  one  who 
had  succeeded  to  the  office,  rather  than  to  one  who  had  been  re- 
moved therefrom.  The  sherifi's  duties,  extraordinary  excepted, 
ehould  be  held  to  have  ended  with  the  expiration  of  his  term. 

Most,  if  not  all,  of  the  courts  have  decided  that  the  levy  of  an 
execution  upon  personal  property  gave  the  officer  making  the 
levy  a  special  property  therein,  and  for  that  reason  it  has  been 
held  by  such  courts  that  it  was  his  duty  to  complete  the  service 
of  an  execution  so  levied,  if  necessary,  after  the  expiration  of  his 
term.  If  the  officer  who  levies  an  execution  on  personal  property 
acquires  a  special  title  thereto,  such  fact  may  furnish  reason  for 
the  holding  that  he  should  complete  the  service  after  the  expira- 
tion of  his  term,  but  it  does  not  follow  that  he  should  be  re- 
quired to  complete  the  service  of  an  execution  so  levied  upon 
real  estate.  By  the  levy  the  title  to  the  real  estate  is  not  trans- 
ferred, and  there  is  no  good  reason  why,  after  such  levy,  the  suc- 
cessor of  the  one  who  has  made  it  cannot  as  well  complete  the 
service,  by  the  sale  of  the  property  and  the  return  of  the  execu- 
tion, as  to  have  the  same  acts  done  by  his  predecessor  in  office; 
and  since  the  one  who  is  in  the  actual  possession  of  the  office  can 
best  be  held  responsible  for  the  proper  discharge  of  its  duties, 
the  interest  of  all  concerned  would  be  best  subserved  by  holding 
that  he  should  complete  the  service  of  the  execution  which  has 
been  levied  upon  real  estate. 

It  may  be  conceded  that,  taking  the  cases  old  and  neiw,  the 
greater  number  support  the  doctrine  that  the  ^^^  sheriff  who 
made  the  levy  should  complete  the  service  of  the  execution,  but 
a  large  number  of  courts  of  the  highest  standing  have  come  to 
the  contrary  conclusion,  and  have  held  in  accordance  with  the 
above  suggestions;  and  as  such  holding  will,  in  our  opinion,  lead 
to  less  confusion  than  the  other,  we  are  satisfied  to  follow  it. 

Freeman  on  Executions,  section  62,  lays  down  the  rule  that, 
where  the  levy  is  upon  real  estate,  the  successor  in  office  may  com- 
plete the  service  of  the  execution,  and  that  his  authority  to  do  so 
is  not  by  virtue  of  any  writ  of  venditioni  exponas  which  may  be 
directed  to  him,  but  is  derived  from  the  execution  directed  to  hia 
predecessor  in  office.  At  the  close  of  said  section  this  learned  au- 
thor makes  use  of  the  following  language:  "The  better  opinion 
is,  that  if  a  levy  be  made  upon  real  estate,  the  officer  levying  the 
wri<t  may,  after  the  expiration  of  his  tenn,  coanplete  the  execution 
of  the  writ  by  a  sale  and  conveyance;  but  that  his  powers  in  thia 
respect  are  concurrenit  with  those  of  his  successor  in  office. 
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and,  therefore,  that  the  venditioni  exponas  may  properly  be  ia- 
suod  to  and  executed  by  either." 

The  latter  clause  of  the  above  quotation  would  seem  to  indi- 
cate that  it  was  necessary  that  this  writ  should  be  directed  to  the 
successor  in  office  to  authorize  liim  to  make  the  sale,  but,  when 
what  is  therein  stated  is  taken  in  connection  with  the  rest  of  the 
section,  it  will  be  seen  that  such  writ  only  issues  for  the  purpose 
of  compelling  the  sheriff  to  do  that  which  he  would  otherwise 
have  tlie  power  to  do. 

In  the  case  of  Leshey  v.  Gardner,  3  Watts  &  S.  314,  38  Am. 
Doc.  764,  this  question  was  passed  upon  by  the  supreme  court 
of  Pennsylvania,  and,  after  a  full  consideration  of  the  practice  in 
England  and  in  this  country,  that  learned  court  came  to  the  con* 
elusion  *^®  that  the  successor  in  office  could  properly  complete 
the  service  of  the  execution. 

To  bhe  some  effect  are  Bellingall  v.  Duncan,  3  Gilm.  477; 
Bank  of  Tennessee  v.  Beatty,  3  Sneed,  305;  65  Am.  Dec.  58; 
Clark  v.  Sawyer,  48  Cal.  133;  Holmes  v.  Mclndoe,  20  Wis.  667; 
Kane  v.  McCown,  65  Mo.  181. 

These  cases  furnish  authority  upon  which  we  feel  authorized 
to  decide  the  question.  Many  of  the  courts  which  have  held  to 
the  contrary  were  of  the  opinion  that  it  would  have  been  better 
if  the  practice  had  been  for  the  new  sheriff  to  complete  the  exe- 
cution of  the  writ,  and  only  founded  their  decisions  to  the  con- 
trary upon  a  practice  which  had  grown  up  under  the  rule  in 
England,  in  the  states  in  which  the  decisions  were  made,  or  in 
those  from  which  their  practice  was  largely  derived.  Many  cases 
of  this  kind  could  be  cited,  but  we  call  attention  to  one  as  fur- 
nishing sufficient  illustration  of  the  opinion  of  such  courts:  See 
Fowble  V.  Rayberg,  4  Ohio,  45. 

We  feel  the  more  ready  to  adopt  this  rule,  for  the  reason  that, 
to  our  mind,  the  practice  in  England  should  have  little  or  no 
weight  in  determining  the  practice  here  upon  sales  of  real  estate, 
for  the  reason  that  in  England  only  personal  property  could  be 
told  on  execution. 

In  our  opinion,  the  superior  court  adopted  the  nile  which  best 
accords  with  reason  and  is  sufficiently  supported  by  authority. 

Judgment  affirmed. 

Scott,  Anders,  and  Gordon,  JJ.,  concur. 

EXECUTION  8ALE&-0HANGE  IN  OFFICE  OF  8HERTFF.— 
Whe'i  A  writ  of  execution,  iiwned  to  a  coroner  becnuse  of  a  vAcnncy  in 
the  office  of  sheriff,  ia  turned  over  unexecuted  to  the  new  sheriff  after  he 
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has  been  appointed  and  has  qualified,  he  may  make  a  valid  levy  and  sale 
thereunder:  Oarr  v.  Youse,  39  Mo.  346;  9u  Am.  Dec.  470.  A  new 
«heriS  must  execute  an  unexecuted  writ  of  venditioni  exponas  received 
from  his  predecessor  and  make  a  conveyance  to  the  purchaser:  Leskey 
V.  Gardner,  3  Watts  &  S.  341 ;  38  Am.  Dec.  764,  and  note.  A  sheriff  is 
bound  to  execute  a  writ  unexecuted  by  his  predecessor :  State  v.  Roberts, 
12  N.  J.  L.  114;  21  Am.  Dec.  62;  but  see  Purl  v.  Duvall,  5  Har.  &  J.  69; 
9  Am.  Dec.  490.  See,  also,  the  exteuded  note  to  Tukej  y.  Smith,  36 
Am.  Dec.  705. 


Bryan  v.  Duff. 

[12  Washington,  233.] 

PAROL  EVIDENCE  IS  NO  MORE  ADMISSIBLE  to  rontradict 
or  vary  a  contract  implied  from  a  written  instrument  than  it  is  to  contra- 
dict or  vary  the  express  terms  of  such  instrument. 

THE  DRAWER  OF  A  DRAFT  OR  OTHER  BILL  OF  EX- 
CHANGE WILL  NOT  BE  PERMirrElJ  TO  PROVE  BY  PAROL 
that,  at  the  time  it  was  drawn,  the  jiayee  agreed  that  lie  would  not  hold 
the  drawer  answerable  for  any  deiault  in  its  payment. 

Reynold  &  Stewart,  for  the  appellant. 

N.  H.  Bloomfield  and  J.  N.  Pearcy,  for  the  respondent. 

234  HOYT,  C.  J.  Respondent  was  indebted  to  one  H.  C. 
Taylor,  and  the  Ainslie  Lumber  Company  was  indebted  to  him. 
In  payment  of  his  indebtedness  to  Taylor,  he  drew  an  order, 
payable  ninety  days  after  date,  on  the  said  lumber  company, 
which  was  accepted  by  it.  Before  it  became  due,  the  lumber 
company  became  insolvent,  and  the  draft  was  not  paid.  This 
action  was  brought  by  the  plaintiff,  as  assignee  of  the  said  Tay- 
lor, the  payee  of  the  draft,  to  recover  of  the  defendant,  as  the 
drawer  thereof. 

It  appears  from  the  record  that  due  notice  of  the  dishonor 
of  the  draft  was  given  to  the  drawer,  and  his  liability  thereon 
established,  and  it  is  clear  that  plaintiff  was  entitled  to  judgment, 
if  it  was  not  competent  for  respondent  to  show,  by  oral  testi- 
mony, that,  at  the  time  the  draft  was  drawn,  it  was  agreed,  as 
between  the  drawer  and  payee,  that  the  payee  would  not  hold 
the  drawer  responsible  for  any  default  on  the  part  of  the  drawee 
in  the  payment  of  the  draft.  Parol  evidence  to  that  effect  was 
admitted  over  the  objection  of  ^^s  plaintiff,  and  the  rightfulness 
of  the  action  of  the  court  in  admitting  it  is  substantially  the 
only  question  presented  on  this  appeal. 

Respondent  makes  a  further  contention,  that  the  eircum- 
etances  surrounding  the  transaotion  were  sufficient  to  show  that 
a  new  contract  by  way  of  novation  had  been  entered  into,  but, 
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in  our  opinion,  there  was  no  proof  which  would  warrant  any  such 
contention,  if  the  evidence  as  to  the  agreement  of  the  payee  not 
to  hold  the  drawer  responsible  was  stricken  from  the  record. 
That  the  general  rule  is,  that  parol  evidence  cannot  be  admitted 
to  change  or  contradict  the  termfi  of  a  written  agreement,  is  so 
well  established  that  it  is  not  necessary  that  we  should  say  any- 
thing in  support  thereof,  and  respondent  makes  no  contention 
against  such  rule,  but  contends  that  the  evidence  was  properly 
admitted  for  two  reasons:  1.  That  it  did  not  tend  to  change  or 
contradict  any  written  agreement;  and  2.  That  if  it  did,  the  cir- 
cumstances surrounding  the  transaction  brought  it  within  one  of 
the  exceptions  to  such  general  rule. 

The  first  contention  is  founded  upon  the  claim  that  the  liabil- 
ity of  the  drawer  grows  out  of  a  legal  conclusion,  which  concltt- 
sion  is  not  in  writing,  and  ih-at  for  that  reason  to  vary  or  contra- 
dict such  conclusion  is  not  to  vary  or  contradict  a  written  inetm- 
raent  In  our  opinion,  the  liability  of  the  drawer  of  a  bill  of 
exchange  or  the  indorser  of  a  note  has  become  so  well  estab- 
lished, under  the  rules  of  the  law  merchant,  and  are  so  well 
understood,  that  the  person  who  assumes  such  liability  must  be 
hold  to  have  understood  the  effect  thereof,  and  by  his  signature 
to  have  bound  himself  in  the  same  manner  as  he  would  have  done 
had  the  conditions  been,  at  the  time  of  such  signature,  fully 
written  out  and  signed  by  him. 

*^®  A  few  cases  have  been  cited  by  respondent  for  the  purpose 
of  establishing  his  contention;  but  a  careful  examination  thereof 
haa  led  us  to  believe  that,  with  a  single  exception,  they  are  not 
strictly  in  point  One  of  them  does  fully  sustain  the  rule  con- 
tended for. 

This  ease  is  entitled  to  consideration  by  reason  of  the  learning 
and  ability  of  the  distinguished  judge  who  made  the  decision, 
but  even  his  distinguished  ability  cannot  give  to  the  case  the 
weight  which  would  attach  to  a  like  decision  by  a  court  of  last 
resort.  The  ruling  was  made  during  tlie  progress  of  a  trial  as  a 
part  of  the  instructions  to  the  jury,  and  for  that  reason  probably 
not  so  fully  considered  as  it  would  have  been  in  a  court  of  last 
resort:  See  Susquehanna  Bridge  etc.  Co.  v.  Evana,  4  Wash.  C.  C. 
480. 

The  other  claim  is,  that  the  testimony  was  admissible  to  pre- 
Tent  fraud  upon  the  drawer,  and  numerous  cases  have  been  cited 
to  show  that  it  was  admissible  for  that  purpose.  Many  of  these 
cases  undoubtedly  hold  that  parol  evidence  is  admissible  to  show 
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that  the  contract  growing  out  of  the  drawing  of  a  bill  of  exch;ango 
or  the  indorsement  of  a  promissory  note  was  fraudulent,  but  in 
80  doing  they  only  'announce  a  well-recognized  doctrine,  that 
any  contract,  whether  in  writing  or  in  parol,  can  be  defeated  by 
showing  that  its  execution  was  induced  by  fraud  or  that  it  was 
without  consideration;  and,  in  our  opinion,  none  of  the  cases 
cited  go  farther  than  to  sustain  this  well-recognized  exception 
to  the  general  rule  as  to  the  admissibility  of  parol  testimony  to 
affect  a  written  instrument. 

The  rule  that  the  contract  which  is  implied  on  the  part  of 
such  drawer  or  indorser  must  have  the  same  effect  as  though 
it  had  been  reduced  to  writing  and  placed  above  the  signature, 
is  not  only  the  reasonable  one,  but  is  supported  by  the  great 
weight  of  authority,  ^^"^  and  a  like  weight  of  authority  has  eS' 
tablished  the  rule  that  parol  testimony  cannot  be  introduced  for 
the  purpose  of  showing  any  agreement  on  the  part  of  the  payee 
or  indorsee  tending  to  affect  such  implied  contract.  The  supreme 
court  of  Maine  has  several  times  passed  upon  this  question,  and 
has  decided  that  sucli  testimony  cannot  be  admitted  in  favor  of 
a  drawer  or  indorser  to  relieve  him  of  the  liability  implied  by 
his  signature,  and  has  further  decided  that  such  contract  will  not 
support  a  recovery  in  an  independent  action  brought  thereon: 
See  Hancock  v.  Fairfield,  30  Me.  299;  Evans  v.  Smith,  34  Me. 
33. 

In  Barry  v.  Morse,  3  N.  II.  132,  substantially  the  same  ques- 
tion was  passed  upon,  and  the  rightfulness  of  the  exclusion  of 
the  parol  testimony  sustained.  The  supreme  court  of  Illinois 
has  given  this  question  attention  in  a  large  number  of  cases.  In 
a  few  of  the  earlier  ones,  there  are  some  expressions  tending  to 
support  the  contention  of  respondent,  but  the  latter  cases  so  em- 
phatically contradict  such  contention,  without  making  any  state- 
ment of  an  intention  to  overrule  the  earlier  ones,  that  all  of  the 
cases  construed  together  must  be  held  to  establish  the  doctrine 
laid  down  in  the  latter  ones.  That  these  fully  sustain  the  con- 
tention of  appellant  that  such  testimony  is  inadmissible  will 
sufficiently  appear  from  an  examination  of  two  cases:  Beattie 
T.  Browne,  64  111.  360,  and  Kirkham  v.  Boston,  67  111.  599. 

The  supreme  court  of  Indiana,  in  the  case  of  Campbell  v. 
Hobbins,  29  Ind.  271,  passed  upon  this  question,  and  the  language 
used  well  sustains  the  headnote  made  by  the  reporter,  which  is 
in  the  following  language:  "The  legal  effect  of  an  assignment 
in  blank  of  a  promissory  note  cannot  be  varied  by  evidence  of 
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a  parol,  contemporaneous  agreement  that  the  note  should  be 
taken  without  recourse  on  the  assignor.'* 

*^  Mr.  Parsons,  in  his  work  on  Notes  and  Bills,  volume  2, 
«t  page  501,  states  his  views  on  this  question  in  the  following 
language:  "If  the  defendant  endeavors  to  prove  an  oral  bargain 
between  himself  and  the  plaintiff,  which  differs  in  its  terms 
from  the  written  note,  it  will  then  be  remembered  that  it  is  a 
firmly  settled  principle,  that  parol  evidence  of  an  oral  agreement 
alleged  to  iiave  been  made  at  the  time  of  the  drawing,  making, 
or  indorsing  of  a  bill  or  note,  csannot  be  permitted  to  vary, 
qualify,  or  contradict,  to  add  to,  or  subtract  from,  the  absolute 
terms  of  the  written  contract." 

By  staitements  in  connection  therewith,  he  shows  that  in  the 
term  "wTitten  contract"  is  included  the  contract  implied  by  law 
on  the  part  of  the  indorser  or  drawer,  as  well  as  those  actually 
written  out  and  signed.  If  the  testimony  introduced  on  the  part 
of  the  respondent  had  tended  to  show  that  the  making  of  the 
bill  of  exchange  had  been  induced  by  fraud,  or  that  there  had 
been  no  consideration  therefor,  it  would  have  been  admissible, 
and,  if  sufficient,  would  have  justified  the  conclusion  reached 
by  the  trial  court.  But,  in  our  opinion,  it  had  no  such  tendency. 
It  was  conceded  thait  it  was  drawn  for  a  sufficient  consideration, 
and  there  was  not  even  a  suggestion  that  there  was  any  fraud  on 
the  part  of  the  payee. 

The  rule  as  to  written  contracts  not  being  subject  to  change 
by  contemporaneous  oral  agreements  is  of  such  importance  that 
it  should  not  be  departed  from,  unless  such  departure  is  brought 
within  well-settled  exceptions  to  the  rule.  The  right  of  j>arties 
to  put  their  final  conclusions  into  writing,  and  thereby  avoid  any 
question  of  veracity  as  to  what  such  conclusions  were,  is  of  tlie 
greatest  public  and  private  convenience. 

The  circumstances  surrounding  the  case  at  bar  did  not  war- 
rant a  departure  from  the  rule,  and,  for  the  *^  reason  that  it 
was  departed  from  by  the  trial  court,  the  judgment  must  be  re- 
versed and  the  cause  remanded,  with  instructions  to  enter  judg- 
ment in  favor  of  plaintiff,  in  accordance  with  the  prayer  of  his 
compliant. 

Scott  and  Anders,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result 

JirnOE  DUNBAR.  diMentine.  mW  :  "  T  am  nnuMe  to  a^rM  with  th« 
maiority  opinion  in  thi*  case.  Of  conme,  there  is  no  <np|tii(inK  tlie  gen- 
•ral  rule,  that  parol  evidence  cannl  be  introduced  to  alter  or  explain 
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written  agreemen's ;  but  it  does  not  seem  to  me  that  the  reasons  which 
forbid  ti  16  admission  of  parol  evidence  to  alter  or  vary  the  terms  of  a 
written  agreement  apply  to  contracts  where  the  obligation  is  implied. 
If  a  man  makes  an  a:4re«ment,  and  reduces  the  terms  of  the  agreement 
to  writing,  and  solemnly  signs  it,  for  reasons  which  liave  often  been 
stated,  he  ought  to  be  held  to  a  strict  compliance  with  its  terms;  h© 
knows  just  what  he  has  agreed  to  do,  and  just  what  his  obligations  are, 
for  they  are  of  his  own  making.  But  it  is  altogether  different  when  he 
is  held  to  do  something  by  a  refined  implication  of  law  of  which  the 
ordinary  citizen  has  no  knowledge.  In  this  case,  the  terms  of  the  writ- 
ten agreement  are  not  sought  to  be  avoided,  explained  away,  or  disputed. 
The  defendant  gave  an  order  to  the  plaintifiE  on  the  Ainslie  Lumber 
Company.  He  is  not  disputing  this  fact.  He  gave  the  order  for  a  cer- 
tain amount  of  money.  The  amount  is  not  disputed.  In  fact,  there  is 
notliing  in  the  written  instrument  itself  which  is  disputed.  The  con- 
tention, and  the  reasonable  contention  of  the  respondent  is,  that  it  was 
only  that  part  of  the  agreement,  viz.,  the  agreement  that  the  Ainslie 
Lumber  Company  should  pay  to  the  appellant  so  much  money,  that 
was  put  in  writing;  and  that  the  other  portion  of  the  agreement,  which 
is  entirely  disconnected  from  the  main  agreement,  viz.,  that  the  appel- 
lant should  have  no  recourse  on  the  respondent  in  case  of  the  failure  of 
the  Ainslie  Lumber  Company  to  pay  the  bill  of  exchange,  was  not 
undertaken  to  be  put  in  writing  at  all,  but  that  it  was  a  separate  and 
distinct  agreement  between  the  parties.  ISearly  all  of  the  cases  cited  by 
the  appellant,  and  nearly  all  of  the  cases  which  have  been  decided  on 
this  proposition,  are  cases  where  the  terms  of  the  written  instrument 
itself  are  sought  to  be  avoi<ied  or  explained  away  by  parol  testimony; 
as,  for  instance,  that  a  different  amount  was  agreed  upon;  that  the 
maker  of  the  note  signed  in  an  individual  capacity,  when  the  agreement 
was,  that  he  should  sign  in  an  official  capacity,  and  cases  of  that  kind, 
where  the  terms  of  the  instrument  itself  would  be  overthrown  if  parol 
testimony  were  admitted.  But  here  it  is  only  by  an  implication,  or  by 
operation  of  law,  that  the  drawer  of  the  bill  of  exchange  is  responsible, 
and  not  by  reason  of  the  contract  which  was  made  between  the  drawer 
and  the  purchaser  of  the  bill ;  and  it  seems  tome  that,  if  these  technical 
implications  are  to  exclude  the  real  contracts  between  the  parties,  the 
rule  will  become  a  piifall  for  the  feet  of  the  unwary  and  the  unlearned 
in  technical  law.  If  the  evidence  admitted  in  this  case  is  true  (and  it 
was  found  by  the  court  to  be  true),  a  positive  agreement  was  made 
between  the  appellant  and  respondent  that  this  bill  of  exchange  should 
be  received  by  the  appellant  in  full  satisfaction,  settlement,  t  ayment, 
and  cancellation  of  the  respondent's  note  and  mortgage.  The  bill  of 
exchange  was  accepted  by  the  Ainslie  Lumber  Company  before  it  was 
received  by  the  appellant,  and  if  such  was  the  contract  that  was  really 
made — it  in  no  way  controverting  the  terms  of  the  written  contract — 
the  appellant  ought  to  be  bound  by  such  oral  agreement,  and  the  judg- 
ment ought,  therefore,  to  be  affirmed." 

PAROL  EVIDENCE  TO  VARY  CONTRACT  IMPLIED  FROM 
WRITTEN  INSTRUMENT.— Whatever  the  law  implies  from  a  contract 
in  willing  is  as  much  a  part  of  the  contract  as  that  which  is  therein  ex- 
pressed, and  if  the  contract,  with  what  the  law  implies,  is  clear,  definite, 
and  complete,  it  cannot  be  added  to,  varied,  or  contradicted  by  extrinsic 
evidence:  Fawknerv.  Smith  Wall  Paper  Co.,  88  Iowa,  169;  46  Am.  St. 
Rep.  2150. 

PAROL  EVIDENCE  of  declarations  by  a  payee  to  the  maker  of  a  note 
at  the  time  of  signing,  that  such  signer  shall  not  be  called  upon  to  pay 
the  note,  is  incompetent:  Wright  v.  Remington,  41  N.  J.  L.  48;  32  Am. 
Bep.  180. 
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Neis  V.  O'Brien. 

(12  Wasrimoton,  86S.] 

VENDOR  AND  PURCHASER  — FORFEITURE  OF  PARTIAL 
PAYMENTS. — One  who  purchases  personal  property  and  pays  part  of 
the  price,  and  afterward,  without  any  fault  of  the  vendor,  refuses  to  re- 
ceive it,  or  to  pay  the  balance  due,  forfeits  the  whole  of  the  amount  so 
paid,  although  the  vendor  afterward  sells  the  property  to  another,  and 
thereby  realizes  a  sum  greatly  in  excess  oi  that  due  him  from  the  origi- 
nal purchaser. 

Strudwick  &  Peters,  for  the  appellant. 

S.  H.  Piles  and  Stratton,  Lewis  &  Oilman,  for  the  respondent. 

^®  GORDON,  J.  Eespondent's  demurrer  to  the  complaint 
in  this  case  having  been  sustained  in  the  court  below,  and  appel- 
lant electing  to  stand  upon  his  complaint,  and  refusing  to  plead 
OA-^r,  jud^menit  of  dismissal  was  entered,  from  which  judgment 
and  order  sustaining  the  demurrer  this  appeal  is  taken. 

Briefly  stated,  the  complaint  shows  the  following  facts:  On 
the  twentj'-third  day  of  June,  1891,  the  parties  hereto  entered 
into  a  written  contract,  whereby  the  respondent  agreed  to  grow 
on  his  farm  in  King  county,  in  the  year  1891,  twenty  thousand 
pounds  of  hops  of  a  specified  quality,  and  to  deliver  them  to  the 
appellant,  at  a  place  designated  in  the  contract,  on  or  before  the 
thirty-first  day  of  October  in  that  year.  Upon  his  part,  appellant 
agreed  to  pay  respondent  seventeen  cents  per  pound  for  such 
hops,  as  follows:  four  cents  per  pound,  or  eight  hundred  dollars, 
at  the  time  of  the  execution  of  the  contract,  four  cents  per 
pound,  or  eight  hundred  dollars,  on  the  first  day  of  September, 
1891  (both  of  which  payments  he  made),  and  the  balance,  or 
nine  cents  per  pound,  upon  the  delivery  of  the  hops.  The  re- 
spondent complied  w^ith  his  contract  in  every  particular,  and  at 
the  time  and  place  fixed  by  the  contract  tendered  the  hops  to  the 
appellant,  who  thereupon  refused  to  receive  them,  or  to  pay  the 
balance  of  the  purchase  price.  Thereafter,  respondent  '"*  re- 
Bold  said  hops  for  thirteen  and  three-fourths  cents  per  pound, 
whereupon  appellant  brought  this  suit  to  recover  the  sum  of 
nine  hundred  and  fifty  dollars,  the  amount  remaining  in  the 
hands  of  the  respondent  after  reimbursing  himself  for  the  differ- 
ence in  price  between  the  contract  price  and  the  price  at  which 
the  hops  were  sold. 

Appellant  does  not  claim  that  the  respondent  did  not  keep 
the  contract  in  every  particular;  he  makea  no  claim  that  the 
hops  tendered  were  not  of  the  amount,  kind,  and  quality  called 
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for  by  the  contract,  or  that  they  were  not  timely  tendered  at  the 
place  required  by  the  contract.  He  alleges,  however,  that  he  re- 
fused to  receive  the  hops  from  the  respondent,  "in  good  faith, 
believing  the  said  hops  not  to  be  of  the  quality  and  description 
mentioned  in  said  contract,  and  believing  that  he  had  the  right 
so  to  do." 

The  single  legal  proposition  involved  in  this  case  is  too  well 
settled  to  warrant  extended  discussion.  It  was  not  the  fault  of 
the  respondent  that  this  contract  was  not  fulfilled,  but  wholly 
the  fault  of  the  appellant.  The  respondent  offered  to  perform 
all  that  the  contract  required  of  him,  but  the  appellant,  having 
made  part  performance,  stopped  short,  and  refused  to  proceed  to 
the  completion  of  the  contract.  Under  such  circumstances,  it 
would,  we  think,  be  contrary  to  public  policy  to  permit  him  to 
maintain  this  action.  The  sum  which  he  seeks  to  recover  was 
paid  by  him  in  part  performance  of  the  contract,  and  would 
have  inured  to  his  benefit  but  for  his  subsequent  default.  To 
permit  the  appellant  to  recover  under  the  circumstances  of  this 
case,  we  think,  would  be  establish  a  dangerous  precedent,  and  in 
the  language  of  the  supreme  court  of  Ohio  in  Witherow  v.  Withe- 
row,  16  Ohio,  238:  "The  establishment  of  such  a  principle  would 
have  a  tendency  to  encourage  the  violation  of  contracts —  ^^^  to 
diminish,  in  the  minds  of  contracting  parties,  a  sense  of  the  obli- 
gation which  rests  upon  them  to  perform  their  agreements.  Any 
principle  which  would  have  such  an  effect  ought  not  to  be  recog- 
nized as  sound  law.  It  is  the  duty  of  courts  to  enforce  the  per- 
formance of  contracts,  not  to  encourage  their  violation.'* 

In  Hansbrough  v.  Peck,  5  Wall.  497,  the  court  say:  "No  rule 
in  respect  to  the  contract  is  better  settled  than  this:  That  the 
party  who  has  advanced  money,  or  done  an  act  in  part  perform- 
ance of  the  agreement,  and  then  stops  short,  and  refuses  to  pro- 
ceed to  its  ultimate  conclusion,  the  other  party  being  ready  and 
willing  to  proceed  and  fulfill  all  his  stipulations  according  to  the 
contract,  will  not  be  permitted  to  recover  back  what  has  thus 
been  advanced  or  done":  See,  also,  Hapgood  v.  Shaw,  105  Mass. 
276;  Dula  v.  Cowles,  7  Jones,  290;  75  Am.  Dec.  463;  Pierce  v. 
Jarnagin,  57  Miss.  107;  Leonard  v.  Morgan,  6  Gray,  412. 

The  reason  assigned  by  appellant  for  refusing  to  receive  the 
hops  furnishes  no  sufficient  excuse  in  law  for  his  abandonment 
of  the  contract.  The  "quality  and  description'*  of  the  hops 
could  have  been  determined  by  inspection,  which  it  was  his 
privilege  to  make,  but  which  he  neglected  to  avail  himself  of. 
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Nor  was  the  respondent  required  to  retain  the  property  after, 
appellant's  refusal  to  accept  it  in  accordance  with  the  contract. 
It  was  his  right  to  sell  the  property  to  another:  Ketchum  y, 
Evertson,  13  Johns.  359;  7  Am.  Dec.  384;  McKinney  v.  Harvie, 
38  Minn.  18;  8  Am.  St.  Eep.  640. 

The  judgment  appealed  from  will  be  affirmed. 

Anders,  Dunhar,  and  Soott,  JJ.,  concur. 
Hoyt,  C.  J.,  dissents. 

VENDOR  AND  PURCHASER— FORFEITURE  OF  PARTIAL  PAY- 
MENTS.— One  who  puroliases  real  propertjr,  and  makes  a  deposit  under 
an  ajireement  that  it  shall  be  forfeited  if  he  fails  to  comply  with  the 
terms  oi  the  sale,  cannot  recover  it  if  the  sale  is  nit  completed  through 
his  fault:  Donahue  v.  Parkinun,  Iftl  Mans.  412;  42  Am.  St.  Rep.  415, and 
note.  To  the  same  efiect  i»ee  Keddish  y.  Smith,  10  Wash.  178;  45  Am. 
Bb.  Kep.  7bi« 


West  v.  CiTRrTAT.is. 

[12  Washinoion,  869.] 

MUNICIPAL   CORPORATIONS— RATIFICATION  OP   VOID 

INDEBTEDNESS.— Though  the  constitution  of  the  state  declares  that  no 
municipality  shall  become  indebted  to  an  amount  exceeding  one  and  a 
half  per  cent  of  its  taxable  pniperty  witliont  the  assent  of  three-fiflhs 
of  the  voters  thereof,  nor,  W'th  siirii  assent,  in  an  amount  exceeding  five 
per  cent  of  such  value,  a  statute  authorizing  the  voters  to  ratify  indebted- 
ness which,  when  created,  was  void,  because  in  excess  of  one  and  a  half 
per  cent  of  the  taxable  property,  is  not  unconstitutional.  Subsequuut 
assent  is  equivalent  to  )>recedent  authority. 

MUiNICIPAL  IJUNDS.— AN  ELECTION  FOR  THE  PURPOSE 
OF  RATIFYING  WARRANTS  ISSUED  WITHOUT  AUTHORITY 
RKLATES  to  the  date  of  such  iHsue,  and  makes  such  warrants  valid,  if, 
at  such  issue,  they,  a'idod  to  the  other  indebtedness,  did  not  exceed  the 
amount  which  the  niunicipaliiy  was  authorized  to  incur,  though,  at  the 
date  of  the  election,  they,  witli  other.existing  indebtednes8,,did  exceed 
such  amount. 

W.  A.  Reynolds,  for  the  appellant. 

M.  Yoder,  Alfred  E.  Buoll,  and  Crowley,  Sullivan,  &  Qross- 
cup,  for  the  respondents. 

■••  GORDON,  J.  Appellant,  as  a  taxpayer  of  the  city  of 
Chelmlae,  commenced  this  action  in  the  lower  court  for  the  pur- 
pose oif  restraining  the  offioere  of  said  city  from  issuing  bonds 
to  fund  certain  warrants  theretofore  issued.  The  complaint 
shows  that  the  city  council,  on  August  20,  1894,  passed  an  ordi- 
nance providing  for  an  election  to  be  held  on  October  2,  1894, 
at  which  election  there  was  sulHnitted  to  the  Toters  of  the  city 


'* 
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three  propositions,  two  to  validate  certain  warrants,  and  the  third 
to  issue  bonds  to  fund  said  warrants,  if  validated;  that  at  the 
said  election  all  the  propositions  submitted  carried,  more  than 
three-fifths  of  the  voters  voting  therefor.  The  complaint  further 
alleges  that  all  the  warrants  so  sought  to  be  validated  were  void, 
for  the  sole  reason  that  the  same  were  issued  when  the  valid  in- 
debtedness ^"^^  of  said  city,  incurred  for  general  municipal  pur- 
poses, equaled  one  and  one-half  per  cent  of  the  assessment-roll, 
and  without  the  assent  of  three-fifths  of  the  voters  of  said  city, 
voting  at  an  election  held  for  that  purpose.  It  further  alleges 
that  on  October  2,  1894,  the  date  of  said  election,  the  lassessment- 
roll  of  the  city  was  five  hundred  and  ninety-four  thousand  nine 
hundred  and  ten  dollars,  and  the  valid  indebtedness  of  the  city 
was  ten  thousand  five  hundred  dollars,  and  that  this  valid  indebt- 
edness, together  with  the  indebtedness  sought  to  be  validated, 
exceeded  the  constitutional  limit  of  five  per  cent. 

The  respondents  answered  admitting  all  of  the  material  allega- 
tions in  the  complaint,  but  setting  up  that  all  the  warrants  sought 
to  be  validated  were  issued  between  June  13,  1892,  and  January 
23, 1893;  that  during  said  period,  the  assessment-roll  of  said  city 
was  six  hundred  and  ninety-eight  thousand  four  hundred  and 
forty-seven  dollars,  and  that  these  validated  warrants,  together 
with  the  valid  indebtedness  outstanding  during  that  period,  did 
not  exceed  five  per  cent  of  the  assessment-roll  in  force  at  that 
time. 

To  this  answer  appellant  filed  a  general  demurrer,  which  was 
overruled,  and,  electing  to  stand  thereon,  final  judgment  was  en- 
tered dismissing  his  complaint,  from  which  judgment  he  ap- 
peals. 

Section  6,  article  8,  of  the  constitution  of  "Washington,  is  aa 
folloiws:  "No  county,  city,  town,  school  district,  or  other  muni- 
cipal corporation  shall,  for  any  purpose,  become  indebted  in  any 
manner  to  an  amount  exceeding  one  and  one-half  per  centum  of 
the  taxable  property  in  such  count}'',  city,  kvwn,  school  district, 
or  other  municipal  corporation,  without  the  assent  of  three- 
fifths  of  the  voters  therein,  voting  at  an  election  to  be  held  for 
that  purpose,  nor,  in  cases  requiring  such  assent,  shall  the  total 
indebtedness  at  any  time  exceed  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  state  and  ^"^^  county  purposes  previous  to  the  in- 
curring of  such  indebtedness,  except  that  in  incorporated  cities 
the  assessment  shall  be  taken  from  the  last  assessment  for  city 
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pnrposes;  providecl,  that  no  part  of  the  indebtedness  allowed  in 
this  section  shall  be  incurred  for  any  purpose  other  than  strictly 
county,  city,  town,  school  district,  or  other  municipal  purposes; 
provided,  further,  that  any  city  or  town  with  such  assent  may  be 
allowed  to  become  indebted  to  a  larger  amount,  but  not  exceeding 
five  per  centum  additional,  for  supplying  such  city  or  town  with 
water,  artificial  light,  and  sewers,  when  the  works  for  supplying 
such  water,  light,  and  sewers  shall  be  owned  and  controlled  by 
the  municipality/* 

At  the  time  of  their  issuance,  the  warrants  which  were  sought 
to  be  validated  at  this  election,  together  with  the  valid  outstand- 
ing indebtedness  of  said  city,  did  not  exceed  five  per  cent  of  the 
value  of  the  taxable  property  in  said  city,  as  ascertained  by  the 
last  assessment  for  state  and  county  purposes  previous  to  the  issu- 
ing of  said  warrants  so  sought  to  be  validated.  But  it  appears 
that,  at  the  date  of  said  election,  the  amount  of  said  warrants, 
added  to  the  valid  outstanding  indebtedness  of  said  city,  exceeded 
in  the  aggregate  five  per  cent  of  the  value  of  the  taxable  property 
of  said  city,  as  ascertained  by  the  last  assessment  previous  t»  said 
election.  It  is  conceded  that  if  the  election  is  to  be  considered  as 
relating  back  and  giving  force  to  the  warrants  as  of  the  dates 
they  were  issued,  so  that  the  debt  can  be  said  to  have  been  incur- 
red at  such  dates,  then  the  demurrer  was  properly  overruled,  and 
the  judgment  must  be  affirmed. 

The  act  of  February  10, 1893  (Laws  1893,  p.  10),  under  author- 
ity of  which  the  election  in  this  case  was  held,  is  a  substantial 
re-enactment  of  the  act  of  March  7,  1891  (T>aws  1891,  p.  267); 
and  this  court  held,  in  Baker  v.  Seattle,  2  Wash.  576,  that  the 
act  "^^  of  1891  was  not  obnoxious  to  the  provisions  of  section  6, 
article  8,  of  the  constitution,  and  that  the  assent  of  the  voters 
might  be  given  to  the  creation  of  indebtedness  after,  as  well  as 
before,  the  attempted  creation  thereof.  Upon  the  undisputed 
facts  here,  it  is  clear  that  it  would  have  been  competent  and  legal 
for  the  Toters  of  the  city  to  have  given  their  consent  to  the  in- 
curring of  the  indebtedness  for  which  these  warrants  were  issued, 
provided  such  assent  had  preceded  the  incurring  of  the  debt. 
In  other  words,  the  city  authorities  would,  with  the  assent  of 
the  voters,  have  had  a  lawful  right  to  issue  these  warranta,  and, 
in  that  event,  the  warrants  would  have  been  absolutely  l^al  and 
Talid.  Now,  it  seems  to  be  well-settled  law  that  subsequent  as- 
sent is  equivalent  to  precedent  authority,  and  "operates  upon  the 
contract  in  the  same  manner  as  though  the  authority  to  make 
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the  cantraot  had  existed  originally":  Zottman  v.  San  Francisco, 
20  Cal.  97;  81  Am.  Dec.  96;  Mechem  on  Agency,  sec.  112;  Cook 
T.  TuUis,  18  Wall.  332;  La  France  Rre  Engine  Co.  v.  Davis,  9 
Wash.  600.  This  proposition  has  been  recently  reaffirmed  by 
this  court  in  Williams  v.  Shoudy,  12  Wash.  362,  and  the  proposi- 
tion last  discussed  in  that  case  is  so  analogous  to  the  sole  question 
here  presented  that  we  deem  it  unnecessary  to  extend  this  opin- 
ion further. 

We  conclude  that  the  warrants  in  question,  as  to  both  principal 
and  interest,  were  validated  as  a  result  of  the  election  held  in  the 
city  of  Chehalis  om  October  2,  1894,  and  the  judgment  of  the 
superior  court  must  be  affirmed. 

Hoyt,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


THE  PRINCIPAL  CASE,  in  support  of  the  rule  that  subsequent  as- 
sent is  equivalent  to  precedent  authority,  and  operates  upon  the  contract 
in  the  same  manner  as  though  the  authority  to  make  tlie  contract  had 
existed  originally,  refers  to  Williams  v.  Slioudy,  12  Wash.  362.  In  that 
case,  the  holder  of  certain  Avanants  applied  for  a  writ  of  mandate  to 
compel  their  payment  by  the  county  treasurer,  together  with  interest 
thereon  from  the  several  dates  of  presentment  and  indorsement.  It  was 
shown  by  the  affidavit  that,  at  the  time  of  tlie  issuing  of  the  warrants, 
the  indebtedness  of  the  county  was  equal  to  one  and  a  half  per  cent  of  the 
value  of  its  taxaV)le  property ;  that  after  the  issuing  of  the  warrants,  the 
county  commissioners  passed  a  resolution  for  the  purpose  of  submitting 
to  the  voters  of  the  county  the  question  of  the  ratification  of  certain  in- 
debtedness, in  which  the  warrants  were  included ;  that  notice  of  this 
election  was  given  in  accord  mce  with  law;  and  that  at  such  election 
more  than  three-fifths  of  the  votes  cast  were  in  favor  of  validating  and 
ratifying  the  warrants.  The  treasurer  claimed  that  the  warrants  were 
not  validated  by  tlie  election,  at  least  as  to  the  interest  on  the  warrants 
accruing  prior  to  the  holding  of  tlie  election;  but  the  court  said:  "We 
think  that  the  legal  effect  of  the  vote  validating  these  warrants  is  the 
same  as  if  precedent  authority  to  issue  them  had  been  expressly  con- 
ferred by  the  voters.  The  right  of  the  holder  of  a  warrant  legally  issued 
to  interest,  after  proper  presentment  and  indorsement  made,  is  as  fixed 
and  certain  in  law  as  the  right  to  demand  payment  of  the  principal,  and 
the  effect  of  the  ratification  extended  to  both  principal  and  interest — it 
went  to  the  whole  act,  and  validated  the  entire  contract  theretofore  un- 
authorized." 

RATIFICATION  BY  A  MUNICIPAL  CORPORATION  will  give 
validity  to  acts  unauthorized  at  the  time  of  their  performance  because 
the  charter  had  not  yet  been  published:  Mills  v.  Gleason,  11  Wis.  470; 
78  Am.  Dec.  721,  and  note.  Ratification  is  equivalent  to  previous  au- 
thority :  Zottman  v.  San  Francisco,  2J  Cal,  96 ;  81  Am.  Dec.  96,  and 
note. 

MUNICIPAL  CORPORATIONS— VALIDATING  VOID  INDEBT- 
EDNESS.— Although  an  indebtedness  incurred  by  a  city  in  Washington 
territory  could  not  have  been  ratified  by  territorial  law,  because  in  exce88 
of  the  limitation  fixed  by  Congress,  yet  such  indebtedness  may  be  vali- 
dated under  an  act  of  the  state  legislature,  which  has  succeeded  to  all  the 
powers  of  the  territorial  legislature  and  congress  in  the  matter  of  juris- 
diction over  cities:  McBryde  v.  Montesano,  7  Wash.  69.  Compare  State 
V.  Car- on,  6  Wash.  255,  and  also  the  case  of  Baker  v.  Seattle,  2  Wash, 
576,  which  is  cited  in  the  opinion  to  the  leading  case* 
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APPELLATE  PROCEDURE.— AN  EXCEPTION  IN  THE  FOL- 
LOWING FORM:  "To  these  findings  of  fact  and  conclusions  of  law. 
and  to  each  of  them,  the  contestant  excepts,"  is  insutticient  to  assail 
any  finding  oi  fact,  and  the  only  question  presented  on  appeal  is,  whether 
the  facta  are  antagonistic  to  ta^  conclusiuna  of  law  and  the  judgment. 

ELECTIONS.— THE  FACT  THAT  A  STAMP  REQUIRED  TO 
BE  UPON  BALLOTS  BEFORE  THEY  WERE  DELIVERED  to  the 
electors  was  not  put  tiiereon  until  afterward,  provided  they  were  stamped 
bei'ore  being  put  in  the  ballot-box,  is  an  irregularity  merely,  not  re- 
quiring the  exclusion  of  such  ballots  from  the  count. 

DISFRANCHISING  ELECTORS  FOR  FAILURE  OF  ELEC- 
TION OFFICERS. — A  statute  providing  that  on  each  otticial  ballot  the 
inspector  or  one  of  the  judges  sliall  write  his  initials,  and  that  any  ballot 
not  indorsed  with  such  initials  shall  not  be  counted,  ia  unconstitutional, 
where  the  constitution  declares  that  all  male  persons  possessing  certain 
qualifications  fchall  be  entitled  to  vote  at  all  elections.  The  legislature 
cannot  practically  disfranchise  the  electors  of  a  precinct  who  were  them- 
selves lAithout  fault. 

THE  FAILURE  OF  ELECTION  OFFICERS  TO  HAVE 
BOOTHS  ERECTED  in  the  manner  prescribed  by  law  is  an  irregularity 
which  does  not  vitiate  the  election. 

Winsor,  Bush  &  MomB,  John  B.  Hart,  «uid  White  &  Munday, 
for  the  appellant. 

Brady,  Gay  &  McBride,  Andrew  F.  Burleigh,  and  Stmve, 
Allen,  Hughee  &  McMicken,  for  the  respondent. 

^''®  SCOTT,  J.  The  parties  hereto  were  rival  .candidates  at 
the  last  general  election  for  the  office  of  sheriff  of  King  county. 
The  county  canvassing  board  found  that  respondent  was  entitled 
to  the  office,  and  declared  him  elected  thereto,  whereupon  a  cer- 
tificate of  election  was  issued  to  him.  Witliin  a  few  days  there- 
after, appellant  filed  a  statement  of  contest,  alleging  matters  to 
show  that  he  had  received  the  greatest  number  of  legal  votes, 
and  was  entitled  to  the  office.  Issue  was  taken  by  the  respondent 
upon  certain  of  the  material  matters  alleged,  and  a  trial  was  had, 
which  resulted  in  favor  of  the  respondent,  and  this  appeal  waa 
taken  therefrom. 

A  number  of  findings  of  fact  were  made  by  the  lower  court, 
which,  with  certain  conclusions  of  law  based  thereon,  were  duly 
reduced  to  MTiting  and  made  a  part  of  the  case.  Whereupon 
appellant  excepted  as  follows:  "To  these  findings  of  fact  and 
conclusions  of  law,  ajid  to  each  of  them,  the  contestant  excepts.'* 
An  objection  was  made  by  the  respondent  to  a  consideration  of 
any  of  the  evidence  introduced,  or  errors  alleged  with  reference 
thereto,  on  the  ground  that  no  sufficient  exception  was  taken  to 
any  fact  found  by  the  lower  court,  and,  under  repeated  holdings 
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of  this  court  heretofore,  this  objection  must  be  sustained.  As 
a  consequence  thereof,  the  case  presented  upon  appeal  is  much 
abbreviated,  many  ocE  the  questions  sought  to  be  raised  by  the 
appellant  are  eliminated,  and  the  only  question  left  for  our  con- 
sideration is  wheiJher  the  faots  so  found  by  the  lower  court  are 
antagonistic  to  the  conclusions  of  law  and  judgment.  Appel- 
lant's main  contention  in  this  respect  is  based  upon  the  seventh 
finding,  which  is  as  follows: 

"I  find  that  in  Franklin  precinct  there  were  one  hundred  and 
ninety-four  ^®^  votes  cast  and  counted  for  Aaron  T.  Van  de 
Yanter,  the  defendant  and  contestee,  and  seventeen  votes  for 
William  H.  Moyer,  the  plaintiff  and  contestant,  for  said  office 
of  sheriff,  which  said  votes  entered  into  and  formed  a  part  of  the 
total  legal  votes  hereinbefore  found  by  me  to  be  cast  for  each  of 
the  said  contestant  and  contestee,  to  wit,  on  the  part  of  Van  de 
Vanter,  entered  into  and  made  a  part  of  the  four  thousand  three 
hundred  and  eighty  votes  so  counted;  on  the  part  of  Moyer,  en- 
tered into  and  became  a  part  of  the  four  thousand  three  hundred 
and  seventy-three  so  counted  for  him.  I  further  find  that  the 
election  ofiicers  of  Franklin  pa-eeinct  failed  to  place  upon  any  of 
said  ballots  the  initials  of  the  inspector  or  any  judge  thereof  be- 
fore the  said  ballot  was  deposited  in  the  ballot-box.  And  I  further 
find  that  a  blank  ballot  was  given  to  each  and  every  elector  with- 
out either  the  official  stamp  or  the  initials  of  an  election  officer 
thereon;  that  said  elector  took  said  ballot,  and  the  same  was 
marked  by  said  elector  and  returned  by  him  to  the  elec- 
tion officers,  when,  in  the  presence  of  the  elector,  the 
inspector  of  said  election  placed  upon  said  ballot  the 
official  stamp,  furnished  for  that  purpose  by  the  county 
auditor  in  pursuance  of  law,  after  which  the  said 
ballot  was  folded  and  placed  within  the  ballot-box,  wherein  it  was 
kept  until,  at  the  time  of  the  counting  by  the  election  officers 
and  at  the  close  of  the  polls,  all  of  the  ballots  of  said  precinct  were 
counted  and  returned  in  a  sealed  box,  by  a  special  messenger,  to 
the  county  auditor  in  the  manner  directed  by  law.  I  further 
find  from  the  evidence  and  stipulations  in  this  case  that  the  bal- 
lots voted  by  the  electors  in  each  and  every  instance  were  placed 
in  the  said  box,  and  that  the  said  ballots  had  been  safely  kept, 
and  was  produced  into  this  court  as  an  original  exhibit  as  evidence 
of  the  said  recount.  I  further  find  that  the  election  officers  of 
Franklin  precinct  were  in  close  and  watchful  attendance  at  the 
polls  and  of  the  ballot-box  and  ballots  during  the  entire  election; 
that  no  ballots  were  used,  except  those  received  from  the  election 
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judges  or  taken  under  their  direction;  that  the  election  was  held 
in  an  orderly  manner;  that  the  votes  were  counted  and  returned 
to  the  county  auditor  as  required  by  law,  and  *®*  that  the  votes 
BO  returned  were  the  votes  actually  east  at  Franklin  precinct  at 
said  election." 

The  important  question  to  be  determined  is,  whether  the  vote 
cast  in  this  precinct  could  be  counted,  the  initials  of  no  one  of 
the  election  officers  ha\ing  been  written  on  «ny  of  the  ballots. 
The  law  provides  that  there  shall  be  printed  on  the  back  of  the 
ballots,  with  the  rubber  or  other  stamp  provided  for  that  pur- 
pose, the  designation  "official  ballot "  the  name  or  number  of 
the  election  precinct,  the  name  of  the  county,  the  date  of  the 
election,  the  name  and  official  designation  of  the  clerk  who 
furnishes  the  tickets  to  the  judges  of  election,  and  that  the  in- 
spector or  one  of  the  judges  shall  also  write  his  initials  thereon: 
Gen.  Stats.,  sees.  382,  384.  The  ballots  bore  the  proper  stamp, 
and  the  fact  that  it  was  not  placed  thereon  before  they  were 
delivered  to  the  electors,  but  vras  done  when  they  were  returned 
to  be  deposited  in  the  ballot-box,  was  but  an  irregularity  which 
could  not  vitiate  them  in  the  absentee  of  any  fraud. 

Section  391  is  as  follows:  "In  the  canvass  of  the  votes,  any 
ballot  which  is  not  indorsed,  as  provided  in  tliis  chapter,  by  the 
official  stamp  and  initials  shall  be  void,  and  shall  not  be  counted, 
and  any  ballot,  or  parts  of  a  ballot,  from  which  it  is  impossible 
to  determine  the  elector's  choice  shall  be  void,  and  shall  not  be 
counted;  provided,  that  when  a  ballot  is  sufficiently  plain  to 
gather  therefrom  e  part  of  the  voter's  intention,  it  shall  be  the 
duty  of  the  judges  of  election  to  count  such  part.'* 

If  the  language  of  this  section  can  be  given  its  full  force,  all 
the  ballots  cast  in  this  precinct  were  rendered  void  by  the  failure 
of  the  election  officers  to  comply  there^'ith  in  not  having  one  of 
their  number  write  his  initials  thereon,  and  the  effect  of  it  would 
be  to  disfranchise  all  voters  in  that  precinct  for  that  election. 
***  The  conf.titution,  section  1,  article  6,  provides  that  all  male 
penmn''  of  the  age  of  twenty-one  yearB  or  over,  possessing  certain 
qualifications  specified,  "shall  be  entitled  to  vote  at  all  elections,** 
and  section  6  reads  as  follows:  "All  elections  shall  be  by  ballot. 
Tbe  legislature  shall  provide  for  such  method  of  voting  as  will 
secure  to  every  elector  absolute  secrecy  in  preparing  and  deposit- 
ing his  ballot.** 

Can  the  legislature  enact  a  law  whereby  election  officers  can 
practically  disfranchise  all  the  electors  of  a  precinct,  where  the 
electors  themselves  arc  not  at  fault?     If  so,  the  constitutional 
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guarantee  is  of  small  consequence.  Legislation  going  to  promote 
the  honesty  of  elections  is  most  beneficial  dn  character,  and,  as 
a  means  of  securing  this  end,  the  general  policy  of  the  law  is,  that 
the  ballot  shall  be  a  secret  one,  that  it  may  not  be  known  for 
•whidh  candidate  any  particular  voter  voted,  in  order  that  bribery 
may  be  prevented.  Provision  is  also  made  as  to  the  duties  of 
election  officers,  to  the  end  that  a  fraudulent  canvass  of  the 
votes  cast  may  be  prevented.  There  is  a  good  ground  for  recog- 
nizing a  distinction  between  the  obligations  placed  upon  the 
individual  voter  and  those  matters  which  relate  to  the  duties  of 
election  officers.  Great  care  should  be  taken  to  distinguiah  be- 
tween those  requirements  designed  to  prevent  fraud,  and  which 
are  necessary  to  the  purity  of  elections,  and  those  which,  while 
designed  for  the  same  purpose,  are  not  essential  thereto,  or  we 
may  overreach  the  salutary  effect  sought  to  be  obtained  from  pro- 
visions of  the  character  first  mentioned  by  going  so  far  in  con- 
struing as  valid  and  mandatory  provisions  of  the  second  class  as 
to  open  the  very  door  to  fraud  that  was  sought  to  be  closed 
thereby. 

The  individual  voter  may  well  be  called  upon  to  see  ^®* 
that  the  requirements  of  the  law  applying  to  himself  are  complied 
with  before  casting  his  ballot,  and,  if  he  should  willfully  or  care- 
lessly violate  the  same,  there  would  be  no  hardship  or  injustice  in 
depriving  him  of  his  vote;  but  if,  on  the  other  hand,  he  should, 
in  good  faith,  comply  with  the  law  upon  his  part,  it  would  be 
a  great  hardship  were  he  deprived  of  his  ballot  through  some 
fault  or  mistake  of  an  election  officer  in  failing  to  comply  with 
a  provision  of  law  over  which  the  voter  had  no  control.  It  is  also 
a  question  in  which  the  public  has  a  direct  and  important  inter- 
est, for  the  loss  of  such  vote  may  have  a  controlling  effect  upon 
a  public  matter.  The  constitutional  provision  aforesaid  guaran- 
tees the  right  to  vote,  and  this,  of  necessity,  carries  with  it  the 
right  to  have  the  vote  counted.  Of  course,  the  manner  of  voting 
and  canvassing  votes  must  be  subject  to  all  reasonable  legislative 
requirements.  Many  cases  have  been  cited  by  counsel  as  sup- 
porting the  positions  taken  by  them  respectively,  and  many  of 
these  involve  a  consideration  of  various  phases  of  the  law  com- 
monly known  as  the  Australian  Ballot  Law  in  force  here,  but 
which  is  a  comparatively  new  thing  in  this  country.  These  cases 
cannot  all  be  harmonized,  but  the  general  trend  thereof  has 
been  to  recognize  a  clear  distinction  between  those  things  re- 
quired of  the  individual  voter,  and  those  imposed  upon  election 
officers.     There  is  a  disposition  to  hold  the  former  valid  and 
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mandatory,  but  where  there  has  been  a  substantial  compliaince 
with  the  law  on  the  part  of  the  individual  voter,  and  it  is  made  to 
appear  that  there  has  been,  in  fact,  an  honest  expression  of  the 
popular  will,  there  is  a  well-defined  tendency  to  sustain  the  same, 
although  there  may  have  been  a  failure  to  comply  with  some  of 
the  specific  provisions  of  the  law  upon  the  part  of  the  election 
officers,  or  some  of  them.  ^**  Language  may  have  been  em- 
ployed in  some  of  the  cases  in  conflict  with  this  position,  but, 
when  such  cases  are  examined  with  reference  to  the  specific  facta 
passed  upon,  it  will  appear  that  this  distinction  has  been  adhered 
to,  and  it  may  truly  be  said  to  be  the  one  great  underlying  princi- 
ple of  all  the  cases.  In  case  of  a  violation  of  the  law  on  the  part 
of  an  election  officer,  punishment  may  be  provided  therefor,  and  f 
in  this  way  the  law  can  be  rendered  effectual  without  going  to  the  ^ 
extent  of  depriving  the  voter  of  his  right  to  have  his  vote 
counted  in  consequence  of  such  violation.  In  this  connection, 
it  may  be  well  to  note  that  while  there  is  a  punishment  provided 
for  depositing  an  unstaniped  ballot  in  the  ballot-box  by  an  elec- 
tion officer,  there  is  none  provided  for  failing  to  write  liis  initials 
thereon.  Section  389  of  the  General  Statutes  is  as  follows:  "No 
inspector  or  judge  of  election  shall  deposit  in  any  ballot-box  any 
ballot  upon  which  the  official  stamp,  as  hereinbefore  provided 
for,  does  not  appear.  Every  person  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor." 

He  can  deposit  a  ballot  properly  stamped,  but  without  the 
initials,  without  incurring  any  penal  liability.  This  may  be  an 
omission  due  to  inadvertence  upon  the  part  of  the  lawmakers,  but 
it  is  the  law,  nevertheless,  and,  if  a  ballot  so  deposited  cannot  be 
counted,  a  door  is  opened  whereby  great  frauds  may  be  committed 
with  impunity,  the  voters  of  an  entire  precinct,  as  in  this  case, 
practically  disfranchised,  and  the  popular  will  nullified.  It  ap- 
pears from  the  facts  found  that  the  vote  of  tliis  precinct  was 
honestly  and  fairly  cast  and  counted,  and  that  there  was  nothing 
upon  the  face  of  the  ballots  to  indicate  how  any  particular  voter 
voted,  and  that  the  objections  raised  thereto  apply  to  all  the  ballot* 
cast  for  each  of  the  candidates.  *®*  The  failure  to  comply  with 
the  law  appears  to  have  been  due  to  ignorance  of  its  provisions  on 
the  part  of  the  election  officers.  That  the  prohibition  aforesaid 
against  the  counting  of  theee  votes,  under  the  above  drcum- 
Btances,  is  an  unreasonable  one,  and  in  conflict  with  the  right 
guaranteed  by  the  constitution,  seems  to  us  aolear  proposition. 
Were  we  authorized  to  hold  otherwise,  such  a  holding  would  be 
subversive  of  Uie  best  interests  of  society,  and  might  result  in 
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great  peril  to  our  governmental  structure.  Such  a  holding  is  not 
necessary  to  preserve  the  purity  of  elections,  for  provision  can  be 
made  for  an  investigation  of  charges  of  actual  fraud  upon  the 
part  of  electors  and  election  officers.  It  would  he  an  intermin- 
able task  to  refer  to  each  of  the  cases  cited  in  detail,  and  we  con- 
tent ourselves  with  giving  our  conclusions  drawn  from  all  of  them. 
No  decision  cited  has  gone  to  the  extent  that  we  are  asked  to  go 
by  the  appellant  in  this  case;  and  to  accord  with  the  general  hold- 
ings of  the  courts,  as  we  understand  them  in  the  light  of  what 
has  actually  been  decided  in  the  cases,  we  are  compelled  to  hold 
that  the  provision  aforesaid  against  counting  ballots  -where  no 
initials  are  placed  thereon  cannot  be  sustained,  and  the  decision 
of  tha^  quesftion  sets  this  controversy  at  rest.  The  finding  in 
question  by  the  lower  courts  supports  the  conclusion  of  law  based 
thereon  and  the  judgment  rendered. 

The  fact  that  the  election  officers  failed  to  have  booths  erected 
which  complied  with  the  law,  found  in  the  eighth  finding,  was 
also  an  irregulari^ty  which  would  not  vitiate  the  election.  None 
of  the  other  questions  raised  by  appellant  in  the  present  aspect  of 
the  case  are  material  to  this  controversy,  as  they  relate  to  defects 
in  particular  votes  cast  in  the  various  precincts  and  included  in 
the  other  findings,  and,  in  case  any  of  ^®^  these  votes  were  im- 
properly counted,  the  court,  in  each  instance,  found  a  greater 
number  were  counted  for  the  appellant  than  for  the  respondent, 
and  the  findings  must  be  accepted  as  a  whole. 

It  follows  that  the  judgment  must  be  affirmed. 

Hoyt,  C.  J.,  and  Anders,  Dunbar^  and  Gordon,  JJ.,  conjcur. 


ELECTIONS— DISFRANCHISING  VOTER  FOR  ERROR  OF  ELEC- 
TION OFFICER. — A.  ballot  should  not  be  rejected  because  it  was  in- 
dorsed by  the  clerk  in  the  wrong  place:  Parvin  v.  Winiberg,  130  Ind. 
561 ;  30  Am.  St.  Rep.  254,  and  especially  note.  So  ballots  deposited  in  the 
wrong  box  bv  the  mistake  or  fraud  of  the  election  inspectors  are  valid, 
and  should  be  counted :  State  v.  Horan,  85  Wis.  94;  39  Am.  St.  Rep.  826; 
nor  will  errors  of  public  officers  in  printing  and  preparing  a  ballot  inval-| 
idateit:  Allen  v.  Glvnn,  17  Col.  338;  31  Am.  St.  Rep.  304;  Bowers  v. 
Smith,  111  Mo.  45;  33  Am.  St.  Rep.  491. 

ELECTIONS— WHETHER  VITIATED  BY  IRREGULARITIES  OF 
OFFICERS. — Mere  irregularities  of  election  officers  do  not  vitiate  an 
election:  Parvin  v.  Wiraberg,  180  Ind.  561;  30  Am.  St.  Rep.  254,  and 
note;  Allen  v.  Glynn,  17  Col.  338;  31  Am.  St.  Rep.  304. 
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Marquis  v,  Willabd. 

[12  Washington,  BsM.] 

OFFICIAL  ACTTS,  WHAT  ARE  NOT.— If  an  officer  having  no 
process  in  his  hands  does  an  act  which  he  has  no  right  to  do,  he  is  not 
acting  by  virtue  of  his  office,  and  therefore  the  suieties  on  his  official 
bond  are  not  answerable  for  each  act. 

THE  SURETIES  OF  A  CHIEF  OF  POLICE  ARE  NOT 
ANSW  ARABLE  for  his  receiving  and  detaining  [Arsons  in  prison,  when 
he  acts  without  warrant  or  otlier  process  and  without  authority  of  law. 
His  act,  while  it  may  have  been  done  under  color  of  his  office,  was  not 
by  virtue  thereof,  and  is  not  an  official  act. 

McLaughlin,  Remsburg  &  Atkinson,  and  Thompson,  Edsen  & 
Humphries,  for  the  appellants. 

James  Leddy,  W.  T.  Scott,  Frank  A.  Steele,  and  Oleaaon  & 

Babcock,  for  the  respondents. 

•***  HOYT,  C.  J.  These  actions  were  prosecafed  against  the 
respondent  D.  F.  Willard,  as  principal,  and  the  •**"  other  re- 
spondents, as  sureties,  upon  the  official  bond  of  said  Williard  aa 
chief  of  police  of  the  city  of  Seattle.  The  superior  court  sus- 
tained the  separate  demurrers  of  the  several  respondents,  and,  the 
plaintiffs  refusing  to  amend,  judgments  were  entered  dismissing 
the  actions. 

By  stipulation  of  the  parties,  it  is  agreed  that  the  investigaticm 
shall  be  confined  to  the  ruling  of  the  superior  court  upon  the  de- 
murrers of  tlie  sureties,  and,  if  it  is  found  that  such  demurrers 
were  rightfully  sustained,  that  the  judgments  shall,  as  a  whole, 
be  affirmed,  by  reason  of  which  we  are  not  called  upon  to  deter- 
mine the  question  as  to  whether  or  not  tlie  complaints  stated 
causes  of  action  against  the  respondent  Willard,  and  have  only 
to  determine  their  sufficiency  as  against  the  sureties  in  the  said 
bond. 

The  acts  of  the  respondent  Willard,  which  are  set  out  in  the 
complaint  and  relied  upon  as  constdtuting  a  breach  of  the  condi- 
tions of  the  bond,  consisted  in  receiving  into  the  city  prison,  of 
which  it  was  alleged  he  was,  by  virtue  of  his  office,  the  keeper, 
the  plaintiffs,  who  had  been  arrested  by  certain  police  officers  of 
the  city  of  Seattle,  upon  suspicion  that  they  had  been  guilty 
of  a  crime,  and  detaining  them  in  such  prison  for  thirty-two  hours 
without  any  warrant  or  other  process  authorizing  him  so  to  do. 

It  is  not  alleged  in  the  complaints  that  the  defendant  Willard, 
as  chief  of  police,  orr  otherwise,  arrested  the  plaintiffs,  and  the 
only  connection  which  he  is  alleged  to  have  had  with  the  transac- 
tions was  to  receive  them  into  the  prison  and  detain  them  as 
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above  stated.  Bid  this  action  on  his  part  make  the  sureties 
upon  his  official  bond  liable  in  damages  to  the  plaintiffs? 

It  is  open  to  serious  question  whether  or  not  these  acts  were  in 
any  sense  official  acts.  No.  case  has  been  called  ^^**  to  our  atten- 
tion by  appellants,  nor  have  w«  been  able  to  find  one,  which  goes 
to  the  extent  of  holding  that  the  keeper  of  a  prison,  in  his  official 
capacity  as  such,  has  any  right  to  receive  and  detain  any  person 
without  som^e  warrant  or  other  process  authorizing  him  so  to  do; 
and  if  he  has  no  such  authority  in  the  ahsence  of  process,  if  he 
receive  a  person  without  one,  his  act  in  so  doing  is  not  within  the 
scope  of  his  authority  as  keeper  of  the  prison.  If  it  be  the  rule 
that  the  keeper  of  a  prison  has  no  authority  as  such,  except  by 
virtue  of  process  delivered  to  him,  it  must  follow  that,  in  receiv- 
ing a  prisoner  without  warrant  from  an  officer  who  had  arrested 
him,  he  would  be  acting  in  his  private  capacity  as  the  agent  of 
such  officer.  Until  some  case  has  been  cited  holding  that  the 
keeper  of  a  prison  has  authority  without  process  to  receive  and 
detain  a  person  accused  of  crime,  we  should  be  strongly  inclined 
to  hold,  were  it  necessary,  that  he  has  no  such  authority. 

But  in  the  cases  at  bar,  it  is  not  necessary  for  us  to  decide  this 
question,  for,  even  if  it  be  conceded  that  the  respondent  WiUard, 
as  keeper  of  the  prison,  had  authority  in  a  proper  case  to  receive 
and  detain  a  person  suspected  of  crime  without  process  delivered 
to  him  for  that  purpose,  the  allegations  of  the  complaint  negative 
the  conclusion  that,  in  so  receiving  and  detaining  the  plaintiffs, 
he  acted  by  virtue  of  his  office  as  chief  of  police  and  keeper  of 
the  prison.  It  is  therein  alleged  that  at  the  time  he  committed 
the  acts  complained  of,  there  was  no  probable  cause  to  believe 
the  plaintiffs  guilty  of  any  crime.  This  being  so,  the  respondent 
Willard,  in  receiving  them  without  process,  did  not  do  so  by  vir- 
tue of  his  office,  but  at  most  only  under  color  of  office.  This 
is  conceded  in  the  brief  of  appellant.  Were  such  acts  under 
color  of  office  without  ^^^  process  such  official  acts  that  the 
sureties  upon  his  official  bond  are  liable  therefor? 

There  is  great  diversity  of  opinion  upon  the  question  as  to 
the  liability  of  sureties  upon  official  bonds  for  acts  done  under 
color  of  office.  The  oases  unifomdy  hold  that  such  sureties  are 
liable  for  wrongful  performance  of  acts  which,  if  properly  done, 
would  be  justified  by  his  official  character.  But  upon  the  ques- 
tion as  to  their  liability  when  the  act  is  one  which  is  a  trespass 
from  the  beginning  and  unauthorized  by  his  official  character, 
however  performed,  there  is  great  apparent  want  of  harmony 
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among  the  cases.  "We  say  "apparent  want  of  harmony,"  for  the 
reason  that,  in  our  opinion,  a  careful  examination  will  show  that 
the  conflict  between  the  courts  of  most  of  the  states  is  more  ap- 
parent than  real.  The  most  of  the  cases  which  have  held  that 
the  sureties  were  liable,  e^^en  though  the  action  of  the  ofi&cer  was 
but  a  naked  trespass,  have  been  those  in  which  the  officer  having 
process  in  his  hands  which  authorized  his  acts  as  against  the 
person  or  property  therein  named  had  wrongfully  enforced  the 
same  against  other  property  or  a  different  person.  It  is  clear 
that,  in  such  a  case,  the  process  furnishes  no  justification  to  the 
officer,  and  he  is  as  much  a  trespasser  when,  by  virtue  thereof,  he 
levies  upon  the  property  of  a  person  not  named  therein  as  he 
would  have  been  without  process.  Yet  many,  and  perhaps  a 
majority,  of  the  courts  ha^e  held  that  the  person  whose  property 
is  so  taken  may  maintain  an  action  upon  the  official  bond  to 
recover  damages  therefor.  And  it  is  claimed  on  the  part  of  the 
appellants  that  these  cases  are  in  point  upon  the  question  under 
consideration.  All  the  cases  cited  by  them,  with  the  exception 
of  those  from  the  state  of  Iowa  and,  perhaps,  one  from  the  ap- 
pellate court  of  the  state  of  Illinois,  were  of  this  ^^^  nature. 
And  if,  in  our  opinion,  they  were  in  point  here,  we  should  be  in- 
clined to  agree  with  their  contontion,  that  the  weight  of  authority 
required  us  to  hold  that  the  complaints  stated  causes  of  action 
against  the  sureties,  though  cases  can  be  found  from  other  courts 
of  equal  authority  which  hold  that  a  levy  upon  the  property  of 
a  third  person,  under  process  directed  to  the  officer,  will  not  au- 
thorize a  recovery  by  such  third  person  upon  his  official  bond. 
But  this  class  of  cases,  however  decided,  can  have  but  little  weight 
in  deciding  the  question  under  consideration. 

For  an  officer  to  serve  process  placed  in  his  hands  for  that  pur- 
pose is  a  strictly  official  act,  and  while  such  process  would  only 
justify  him  in  a  proper  service  of  it,  yet  an  improper  service  mifiht 
be  in  an  attempt  to  obey  its  command.  It  was  as  an  officer  that 
he  received  the  process,  and  his  acts  under  it,  whether  rightful 
or  not,  may  well  be  held  to  have  been  by  virtue  of  the  office. 
But  for  the  office,  he  would  not  have  had  the  process.  Without 
it,  his  acts  would  have  been  impossible.  Hence,  such  acts  might 
well  be  said  to  be  official.  And  since,  under  all  the  authorities, 
the  sureties  are  liable  for  acts  done  by  virtue  of  the  office,  there 
is  reason  for  holding  them  liable  for  the  wrongful  acts  of  the 
officer  in  the  execution  of  process,  even  though,  in  doing  them,  he 
so  departs  from  its  command  cs  to  be  a  trespasser.    But,  when 
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an  officer  without  process  does  an  act  which,  under  the  law,  he 
has  no  right  to  do,  he  cannot,  in  any  proper  sense,  he  said  to  he 
acting  hy  virtue  of  his  office,  and  it  is  going  far  enough  to  hold 
that,  in  so  doing,  he  is  acting  under  color  of  office.  Such  is  the 
reasonable  rule.  When  he  has  neither  process  in  his  hands  au- 
thorizing him  to  act,  nor  any  provision  of  law  upon  which  he  can 
found  his  action,  there  would  seem  to  he  no  reason  for  '^^^  hold- 
ing that  the  act  was  hy  virtue  of  his  character  as  an  officer.  This 
conclusion  is,  in  our  opinion,  sustained  by  the  great  weight  of  au- 
thority. 

In  State  v.  McDonough,  9  Mo.  App.  63,  the  breach  of  the 
bond  was  charged  to  be  that  the  principal,  "without  warrant  or 
authority  of  law,  as  chief  of  police,  and  by  virtue  of,  and  under 
color  of,  his  office,  wrongfully  and  maliciously  arrested  the  relator 
and  imprisoned  him,  etc.'*  A  demurrer  to  the  complaint  was 
sustained,  upon  the  ground  that  the  act  was  not  by  virtue  of  his 
office,  but  was  at  most  only  by  color  of  office.  In  the  opinion 
occurs  the  following  language:  "The  fact  that,  under  color  of 
his  office,  an  officer  does  an  act  which  is  in  its  inception  beyond, 
and  out  of,  the  line  of  his  duty,  does  not  show,  or  tend  to  show, 
that  in  any  case  he  did  not  faithfully  perform  it;  and  if  he  does 
this,  why  should  his  sureties  be  held,  whose  obligation  cannot  be 
extended  beyond  the  terms  of  the  bond?  Here,  assuming  what  is 
stated  to  be  true,  the  defendant,  not  in  the  manner  of  doing  what 
it  was  his  duty  to  do,  but  in  taking  any  action,  went  outside  of 
and  beyond  his  duties.  The  act  done  was  not  within  the  scope 
of  the  bond.  Thus,  though  it  was  done  colore  officii,  the  sure- 
ties are  not  liable." 

In  Huffman  v.  Koppelkom,  8  Neb.  344,  it  was  contended  that 
the  sureties  were  not  liable,  because  the  act  done  was  not  by  vir- 
tue of  the  office,  but  only  under  color  of  it,  and  the  court,  in  its 
opinion,  made  use  of  the  following  language:  "The  second  ob- 
jection to  this  petition,  and  the  one  most  relied  on  in  this  argu- 
ment, is,  that  an  action  can  be  maintained  on  an  official  bond 
only  for  injuries  done  virtute  officii,  and  not  for  the  acts  done 
colore  officii  merely.  And  so  we  believe  the  law  to  be  according 
to  the  best  authorities." 

In  Ottenstein  v.  Alpaugh,  9  Neb.  237,  "^^^  it  was  again  held  by 
the  same  court,  that  the  sureties  on  an  official  bond  are  answerable 
only  for  such  acts  of  their  principals  as  are  done  virtute  officii. 

In  Gerber  v.  Ackley,  37  Wis.  43,  19  Am.  Rep.  751,  it  was  held 
that  the  sureties  were  only  liable  for  acts  done  by  virtue  of  the 
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office,  and  not  merely  for  acts  done  under  color  of  office.  In  this 
case,  the  facta  showed  that  the  officer  was^  assuming  to  act  under 
a  writ  of  replevin,  and  under  many  authorities  what  he  did  would 
have  been  held  to  have  been  by  virtue  of  his  office;  yet,  notwith- 
etanding  this  fact,  that  learned  court  held  that  his  sureties  were 
not  liable.  In  Gerber  v.  Ackley,  33  Wis.  233,  the  same  case  had 
been  before  the  court  and  a  similar  ruling  intimated,  but, 
owing  to  the  state  of  the  pleadings,  not  definitely  announced. 
State  V.  Mann,  21  Wis.  G84,  is  to  the  same  effect. 

In  McLendon  v.  State,  92  Tenn.  520,  the  supreme  court  of 
Tennessee  held  that  the  sureties  upon  an  official  bond  were  not 
liable  for  the  action  of  an  officer  under  a  process  which  was  void 
upon  its  face. 

As  we  have  before  suggested,  a  large  number  of  cases  have  been 
cited  by  the  appellant  to  establish  a  contrary  doctrine,  but  a  care- 
ful examination  has  satisfied  us  that,  with  the  exception  of  those 
from  the  state  of  Iowa,  they  tend  slightly,  if  at  all,  to  overthrow 
the  authority  of  the  cases  cited  by  the  respondents.  They  nearly 
all  belong  to  the  class  wliich,  as  we  have  seen,  are  not  in  point 
where  the  facts  are  as  in  the  case  at  bar,  and  some  of  them  show 
upon  their  face  that  the  court  had  in  mind  the  distinction  between 
the  case  under  consideration  and  one  where  the  facts  were  as  in 
these. 

The  case  of  State  v.  Beckner,  132  Ind.  371,  32  Am.  St.  Rep. 
257,  furnishes  an  example  *^^  of  the  cases  of  this  kind.  It  was 
there  held  that  the  sureties  were  liable  for  a  mistake  made  by  an 
officer  in  the  service  of  process  placed  in  his  hands;  yet  that  the 
court  intended  to  announce  a  principle  which  would  apply  where 
the  facts  were  as  in  the  cases  at  bar,  is  directly  negatived  by  the 
incorporation  in  its  opinion  of  the  following  language:  "It  is 
contended  by  counsel  for  the  appellant  that,  in  view  of  the  facts 
disclosed  by  the  verdict,  the  constable  was  acting  virtute  officii, 
not  merely  colore  officii.  With  this  contention  we  are  in  accord. 
The  constable  had  a  legal  process,  and  his  sole  purpose  seems  to 
have  been  the  execution  of  the  command  which  it  carried  to 
hinL  There  is  some  conflict  of  authority  as  to  whether  or  not 
there  is  a  right  of  action  on  the  bond  of  a  ministerial  officer  for 
an  unlawful  act  done  colore  officii.  But  when  the  officer  is  act- 
ing virtute  officii,  the  authorities  all  agree  that  a  suit  will  lie  upon 
hifl  bond." 

The  case  of  Ex  parte  Reed,  4  Rill,  572,  is  relied  upon  by  the  ap- 
pellants, and  has  been  cited  as  authority  in  nearly  aJl  of  the  cases 
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cited  by  them.  An  examination  of  the  facts  upon  which  it  was 
decided  will  show  that  the  ofiacer  was  acting  under  process.  For 
that  reason,  this  case  and  those  founded  upon  it  are  not  in  point 
upon  the  question  here  presented. 

The  ruling  of  the  superior  court  was  in  accordance  with  reason, 
and  is  sustained  by  a  decided  weight  of  authority. 

The  judgments  will  be  aflfirmed. 

Anders,  Gordon,  and  Scott,  JJ.,  concur. 
Dunbar,  J.,  dissents. 

OFFICIAL  BONDS— FOR  WHAT  ACTS  SURETIES  LIABLE.—The 

sureties  on  the  bond  of  a  public  officer  are  not  liable  for  an  extraofficial 
actor  undertaking  of  their  principal:  Wilkes-Barre  v.  Rockafellow,  171 
Pa.  St.  177 ;  ante,  p.  795.  To  render  suret  es  liable  on  an  official  bond, 
there  must  be  a  breach  of  some  duty  enjoined  by  law  upon  the  officer  as 
Buch :  Extended  note  to  Commonwealth  v.  Cole,  46  Am.  Dec.  509. 


KuHN  V.  Port  Townsend. 

[12  Washington,  605.] 

MUNICIPAL  CORPORATIONS— RIGHT  TO  QUESTION  EX- 
ISTENCE OF. — A  private  citizen  cannot  question  the  right  of  a  munici- 
pal corporation  to  exercise  the  authority,  powers,  and  functions  of  an 
incorporated  city;  nor  can  he,  in  a  private  action,  question  tlie  due 
annexation  to  it  of  territory  over  which  it  has  assumed  to  exercise 
jurisdiction  for  several  years,  under  proceedings  taken  to  effect  such  an- 
nexation. 

TAXATION,  COLLATERAL  ATTACK.— The  collection  of  taxes 
cannot  be  restrained,  in  an  action  brought  by  a  private  citizen,  on  the 
ground  that  the  property  taxed  had  not  been  duly  annexed  to  a  munici- 
pality, where  proceedings  had  been  taken  under  authority  of  law  look- 
ing to  such  annexation,  and  had  been  declared  to  be  carried,  and  the 
municipality  had  exercised  jurisdiction  for  several  years  over  the  terri- 
tory claimed  to  have  been  annexed. 

ESTOPPEL  TO  DENY  MUNICIPAL  AUTHORITY.— One  who 
participated  in  proceedings  for  the  annexation  of  territory  to  a  munici- 
pality, and  subsequentlv  recognized  the  jurisdiction  of  the  municipal 
authorities,  and  acquiesced  for  several  years  in  their  claim  that  such 
annexation  had  been  effected,  is  estopped  from  thereafter  question- 
ing it. 

Morris  B.  Sachs,  for  the  appellant. 

Trumbull  &  Trumbull,  for  the  respondent 

®®^  GOEDON,  J.  This  was  an  action  brought  in  the  superior 
court  of  the  county  of  Jefferson  for  the  purpose  of  restraining 
the  collection  of  taxes  assessed  against  the  lands  of  plaintiff  for 
municipal  purposes.     The  ground  upon  which  relief  is  sought  is. 
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that  the  property  against  which  said  taxes  are  levied  is  situated 
■within  that  portion  of  territory  attempted  to  be  annexed  to  the 
city  of  Port  Townsend  by  virtue  of  certain  proceedings  upon  the 
part  of  the  oflBcers  of  said  city,  which  proceedings  he  alleges  were 
had  and  taken  without  authority  of  law,  and  are,  therefore,  void. 
Issue  of  fact  was  joined  'by  answer  and  reply,  and  thereafter, 
upon  motion  of  the  respondents,  judgment  was  rendered  upon 
the  pleadings  in  favor  of  respondents,  from  which  judgment  this 
appeal  is  prosecuted. 

The  city  of  Port  Townsend  was  incorporated  under  an  act  of 
the  legislature  of  the  territory  of  Washington,  ®**®  approved  No- 
vember 28,  1881.  The  theory  of  the  complaint,  and  the  sole 
ground  upon  which  the  relief  is  souglit,  is  that  the  ajttempted 
annexation  proceedings  were  void.  The  prayer  of  the  complaint 
is,  "that  upon  the  final  hearing  herein,  the  court  will  order  and 
declare  the  said  attempted  annexation  of  said  property  so,  as  here- 
inbefore set  forth,  attempted  to  be  annexed  to  said  city  of  Port 
Townsend,  and  the  acts  and  doings  of  said  city  of  Port  Townsend 
in  relation  thereto,  void  and  of  no  effect.'* 

Various  errors  are  assigned  in  the  appellant's  brief,  relating 
principally  to  matters  within  the  discretion  of  the  lower  court, 
all  of  which,  save  those  hereinafter  noticed,  were  abandoned  upon 
the  oral  argument  in  this  court,  and,  although  we  have  examined 
and  considered  them,  we  do  not  think  that  any  of  them  are  of 
sufficient  importance  to  warrant  a  reversal  of  the  cause.  Section 
9  of  the  act  of  March  27,  1890,  being  section  501  of  the  General 
Statutes,  is  as  follows:  "The  boundaries  of  any  municipal  cor- 
poration may  be  altered,  and  new  territory  included  therein,  after 
proceedings  had  as  required  in  this  section.  The  council,  or 
other  legislative  body  of  stuch  corporaticoi,  shall,  upon  receiving  a 
petition  therefor,  signed  by  not  less  than  one-fifth  of  the  qualified 
electors  thereof,  as  shown  by  the  vote  cast  at  the  last  municipal 
election  held  therein,  submit  to  the  electors  of  such  corporation, 
and  to  the  electors  residing  in  the  territory  proposed  by  such  pe- 
tition to  be  annexed  to  such  corporation,  the  question  whether 
such  territory  shall  be  annexed  to  such  corporation  and  become  a 
part  thereof." 

The  section  further  provides  for  the  calling  of  a  special  elec- 
tion to  be  held  for  that  purpose  and  giving  notice  thereof,  and 
provision  ia  made  for  canvassing  and  declaring  the  result.  Con- 
tinuing, the  section  provides  that  •**  "if  it  shall  appear  upon 
inch  canvan  that  a  majority  of  all  the  votes  caat  in  such  territory. 
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and  a  majority  of  all  the  votes  cast  in  such  corporation,  shall  be 
for  annexation,  such  legislative  body  shall,  by  an  order  entered 
upon  their  minutes,  cause  their  clerk,  or  other  officer  performing 
the  duties  of  clerk,  to  make  and  transmit  to  the  secretary  of  state 
a  certified  abstract  of  such  vote,  whic'h  abstract  shall  show  the 
•whole  number  of  electors  voting  in  such  territory,  the  whole 
number  of  electors  voting  in  such  corporation,  the  number  of 
votes  cast  in  each  for  annexation,  and  the  number  of  votes  east  in 
each  against  annexation." 

It  then  provides  that  "from  and  after  the  date  of  the  filing 
of  such  abstract,  such  annexation  shall  be  deemed  complete,  and 
thereafter  such  territory  shall  be  and  remain  a  part  of  such  cor- 
poration." 

It  is  alleged  in  the  complaint  that  this  section  does  not  apply 
to  and  has  no  relation  whatsoever  to  the  city  of  Port  Townsend. 
Learned  counsel  for  the  appellant,  in  his  very  able  and  exhaustive 
brief,  has  failed  to  advance  any  reasoning  in  support  of  the  posi- 
tion thus  assumed. 

A  similar  question  was  involved  in  the  case  of  State  v.  Warner, 
4  Wash.  773,  and  of  that  section  this  court  there  said:  **In  our 
judgment,  there  can  be  no  doubt  that  the  intention  was  to  make  it 
aipply  to  municipal  corporations  of  every  cla^,  whether  existing 
under  special  territorial  charters,  or  under  the  constitution  and 
subsequent  laws  of  the  state."  Further  consideration  convinces 
us  that  this  is  the  true  meaning  of  that  section. 

It  appears  from  the  complaint  in  this  action  that  in  September, 
1890,  a  petition  was  presented  to  the  council  of  the  said  city, 
signed  by  a  number  of  persons,  ***  requesting  that  said  outlying 
territory  (describing  it,  and  which  includes  the  lands  of  appel- 
lant) be  annexed  to  the  city  of  Port  Townsend,  and  that  the  city 
limits  be  extended  so  as  to  include  the  same.  Continuing,  the 
complaint  alleges,  that  "the  said  city  council,  in  pursuance  there- 
of, and  in  attempting  to  annex  the  said  property  and  extend  said 
boundaries,  caused  a  notice  of  a  special  election  to  be  published." 
(Then  follows  the  notice,  the  sufficiency  of  which  is  not  ques- 
tioned.) "That  said  city  council  caused  said  notice  of  said  election 
to  be  published  for  the  time  required  by  law  in  a  newspaper 
printed  and  published  within  the  limits  of  the  city  of  Port  Town- 
send  as  required  by  the  acts  of  the  legislature  aforesaid."  Further 
it  alleges  that,  "on  October  27,  1890,  an  election  was  held  under 
and  by  virtue  of  said  notice,  and  thereafter  the  council  proceeded 
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to  declare  the  result,  and  made  its  finding  and  declaration  in 
respect  thereto,  showing  a  majority  of  three  hundred  and  forty- 
one  in  favor  of  annexation,  and  thereupon  the  city  council  made 
an  order  that  the  city  attorney  and  clerk  draw  an  abstract  to  be 
filed  with  the  secretary  of  state/'  Continuing,  the  complaint 
alleges,  '^hat  evet  feince  the  finding  and  declaration  aforesaid  aa 
to  the  canvassing  of  said  vote,  and  the  drawing  and  filing  of  the 
abstract  aforesaid,  with  the  secretary  of  state,  the  said  city  of  Port 
Townsend  has  assumed  and  taken  control  of,  and  legislated  for, 
and  assessed  taxes  for  general  and  special  purposes  upon  and 
against,  all  the  property,  both  real  and  personal,  within  the  liioita 
described  in  and  mentioned  in  said  notice  of  election." 

It  is  alleged  in  the  answer,  and  admitted  by  the  reply,  that  the 
plaintiff  was  a  signer  of  the  petition  already  mentioned,  which  was 
presented  to  the  council  asking  for  such  annexation.  It  is  also 
admitted  that  since  ***  said  attempted  annexation  various 
streets  have  been  laid  out  within  the  territory  so  annexed  by  au- 
thority of  said  city,  and  improvements  made  thereon  aggregate 
ing  thousands  of  dollars;  that  the  appellant  also  signed  some  of 
the  petitions  to  the  council  praying  for  said  improvements  and 
the  grading  of  said  streets.  It  also  appears  that,  during  the  years 
1891-92  he  furnished  the  as9es«)r  of  the  city  with  a  detail  list  of 
all  his  property  within  the  limits  thereof,  including  in  said  list 
his  property  situated  in  the  annexed  portion  of  said  city. 

Upon  the  facts  above  noticed,  we  think  the  judgment  appealed 
from  must  be  affirm od  for  two  principal  reasons,  viz:  1.  A  private 
citizen  cannot  question  the  right  of  a  municipal  corporation  to 
exercise  the  authority,  powers,  and  functions  of  an  incorporated 
city;  this  can  be  done  only  in  a  direct  proceeding,  prosecuted  by 
the  proper  public  officers  of  the  state;  2.  The  appellant  is  pre- 
cluded by  his  conduct  from  maintaining  the  present  action. 

The  following  authorities,  and  many  others  that  might  be 
cited,  support  the  first  proposition  above  laid  down:  Voss  v. Union 
S(?hool  District,  18  Kan.  467;  School  District  v.  State,  29  Kan. 
67;  GrahaJn  v.  Greenville,  67  Tex.  62;  Stockle  v.  Silsbee,  41  Mich. 
615;  Clement  v.  Everest,  29  Mich.  19;  Mullikin  ▼.  Bloomington, 
72  Ind.  161;  Atchison  etc.  R.  R.  Co.  v.  Wilson,  33  Kan.  223. 

In  tfie  case  last  above  cited  the  court  say:  "To  maintain  this 
suit,  and  to  defeat  the  tax  complained  of,  the  plaintiff  must  ee- 
tablish,  and  the  court  must  determine,  that  the  organization  of 
the  district  is  illegal.  This  cannot  be  done  in  the  present  action. 
The  legality  of  the  organization  cannot  be  questioned  in  a  col- 
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lateral  proceeding,  nor  at  the  suit  of  a  private  party.  The  op- 
ganization  cannot  be  attacked,  nor  any  action  taken  i^ecting  tSie 
existence  of  the  corporation,  ®^*  except  in  a  direct  proceeding 
prosecuted  at  the  instance  of  the  state  by  the  proper  public 
oflBcer." 

In  Clement  v.  Everest,  29  Mich.  19,  it  is  said:  **It  would  be 
dangerous  and  wrong  to  permit  the  existence  of  municipalities  to 
depend  on  the  result  of  private  litigation.  Irregularities  are 
common  and  unavoidable  in  the  organization  of  such  bodies;  and 
both  law  and  policy  require  that  they  shall  not  be  disturbed,  ex- 
cept by  some  direct  process  authorized  by  law,  and  then  only  for 
very  grave  reasons." 

In  Mullildn  v.  Bloomington,  72  Ind.  161,  the  court  say:  "As 
there  is  a  statute  under  which  the  town  might  have  become  a 
city,  and  as  the  complaint  shows  an  attempt  to  comply  with  this 
statute,  and  shows,  also,  acts  performed  after  such  attempt  (con- 
ceding that  the  statute  was  not  strictly  complied  with),  as  a  city 
corporation,  and  that  powers  were  asserted  under  the  general  act 
for  the  incorporation  of  cities,  a  citizen,  in  his  own  behalf,  can- 
not attack  the  right  of  the  corporation  to  exercise  the  functions, 
powers,  and  authority  of  an  incorporated  city.  In  such  cases  as 
the  present,  the  right  to  exercise  the  powers  and  authority  of  a 
corporation  can  only  be  questioned  by  a  proceeding  in  the  nature 
of  a  quo  warranto,  filed  by  some  one  possessing  competent  au- 
thority, in  behalf  of  the  state." 

"Without  multiplying  authorities  upon  a  proposition  so  gener- 
ally recognized  and  understood,  we  think  it  can  be  safely  said  that 
where  the  legislature  has  conferred  upon  a  city  the  power  to  en- 
large its  corporate  limits,  and,  having  jurisdiction  of  the  general 
subject  matter  thereof,  the  city  authorities  proceed  to  act  and  to 
declare  a  result,  and  thereafter  to  act  upon  such  result,  the  le- 
gality of  such  acts  cannot  be  called  in  question  in  a  collateral 
proceeding.  So  here,  the  subject  of  annexing  territory  to  the 
city  was  one  over  which  the  council  of  the  city  of  Port  Townsend 
had  jurisdiction  ®**  by  virtue  of  section  9  of  the  act  of  March 
27,  1890.  That  jurisdiction  was  brought  into  exercise  by  the  fil- 
ing of  the  petition,  regardless  of  whether  the  petition  complied 
with  iihe  statute,  and  regardless  of  any  errors  or  irregularities  in 
the  proceedings  of  the  council. 

"The  power  to  hear  and  determine  a  case  is  jurisdiction;  it 
is  'coram  judice,*  whenever  a  case  is  presented  whidh  brings  this 
power  into  action**:  United  States  t.  Arredondo,  6  Pet.  691. 
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In  Morrow  v.  Weed,  4  Iowa,  77,  66  Am.  Dec.  122,  it  waa  held: 
**If  vhere  be  a  petition,  or  the  proper  matter  of  that  natnre,  to 
call  into  action  the  power  or  jurisdiction  of  the  court,  its  suffi- 
ciency cannot  be  called  in  question  in  a  collateral  proceeding." 
To  the  same  effect  is  the  yery  well-considered  case  of  Terre 
Haute  V.  Beach,  96  Ind.  143. 

The  objections  urged  against  the  proceedings  of  the  council 
of  the  respondent  city  do  not  go  to  any  question  of  jurisdiction, 
but  constitute  mainly  irregularities  and  informalities  not  affect- 
ing jurisdiction,  and  afford  no  ground  for  collateral  attack. 

The  appellant's  participation  in  the  annexation  proceedings,, 
his  subsequent  recognition  of  the  jurisdiction  of  the  city  authori- 
ties, his  acquiescence  in  the  result  reached  and  declared  by  them, 
and  his  gross  laches  in  the  assertion  of  his  rights,  constitute  an 
equitable  bar  to  the  cause  of  action  ^hich  he,  after  the  lapse  ol 
nearly  three  years,  first  attempted  to  assert;  and  it  would  be  im- 
material to  the  result  were  we  to  determine  that  his  conduct 
amounted  to  a  ratification  or  an  election,  or  requires  the  applica- 
tion of  the  doctrine  of  estoppel:  Strosser  v.  Fort  Wayne,  100  Ind. 
443;  Hayward  v.  National  Bank,  96  U.  S.  611;  Graham  y.  Green- 
ville, 67  Tex.  62. 

«*»  In  Strosser  v.  Fort  Wayne,  100  Ind.  443,  it  is  said:  "li 
a  taxpayer  were  permitted  to  long  acquiesce  in  the  order  of  an- 
nexation and  then  secure  its  overthrow,  great  confusion  would 
ensue,  and  much  injustice  be  often  done.  High  considerations 
of  public  policy  and  of  justice  require  that  a  taxpayer,  who  is 
notified  thai  a  public  corporation  claims  to  have  extended  its 
limits  80  as  to  take  in  his  property,  should  act  with  proraptnees 
and  proceed  with  diligence,  if  he  would  resist  the  attempted  an- 
nexation.** 

We  think  the  lower  court  was  right  in  giving  judgment  for 
the  reapondenta  and  in  denying  appellant's  application  for  leave 
to  amend,  and  said  judgment  is  affirmed. 

Hoyt,  C.  J.,  and  Anders,  Dunibar,  and  Scott,  JJ.,  concur. 


ESTOPPEL.— LACHES  ON  THE  PART  OF  TAXPAYERS  OP  A 
MUNICIPALITY  in  objectirnr  toorresiHtinea  public  improvement  ma^ 
eutop  them  from  afterward  denyitm  liability  for  rwh  improvement,  if 
dtirlnc  their  inartion  Bome  person  hni  incurred  linblUMofl  in  good  faith: 
Hntcbinaon  v.  B<mrd  of  Commrw.,  48  Kan.  70;  30  Am.  St.  Ren.  273.  and 
note.  So  a  party  contracting  with  a  city  under  a  c(  ntniit  wmch  is  ultrm 
Tiree,  but  not  prohibited,  in  e8top|>ed,  when  iued  upon  the  contract, 
from  setting  op  the  plea  of  ultra  vires  to  escape  liability,  and  to  enabla 
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him  to  retain  benefits  received  under  the  contract :  St.  Louis  v.  David- 
eon,  102  Mo.  149 ;  22  Am.  St.  Rep.  764,  and  note,  with  the  cases  collected. 
TAXES— RESTRAINING  COLLECTION  OF.— Owners  of  taxable 
property  can  maintain  a  suit  to  annul  illegal  acts  of  municipal  officers, 
when  such  acts  will  increase  the  municipal  taxes,  and  the  state  is  not  a 
necessary  party :  Newmeyer  Y.  Missouri  etc  R.  R.  Oo.,  52  Ma  81 ;  14 
Am.  Rep.  S04.  and  note. 
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Accretion,  title  by,  how  gained,  453. 

Action  for  alienating  wife's  affections,  273. 

Appeal,  relief  to  party  from  whom  entry  of  judgment  was  concealed,  66. 

Abbitkatoks  cannot  delegate  their  powers,  114. 

propriety  of  their  receiving  information  from  third  persons,  114. 
Areest,  probable  cause  for,  wliat  is,  610. 

without  warrant,  right  of  peace  officer  to  make,  610. 
Assignment  fob  Benefit  op  Obeditoks,  preferences  which  may  be  granted 

therein,  654. 
Attachment,  defects  in  affidavit  for  which  do  not  make  void,  655, 
Attorney  at  Law,  delegation  of  authority  by,  115. 
AucTioNEEB,  delegation  of  authority  by,  115. 

Banking,  check  does  not  constitute  an  assignment  of  funds  until  it  if 
accepted,  177. 

check,  presentment  of,  426. 
Banks  acting  as  collection  agencies,  liability  of,  124. 

to  whom  paper  is  sent  for  collection,  of  whom  the  agents,  123. 
Bills  of  Lading,  indorsement,  effect  of,  546, 
Brokers,  commission,  when  earned  by,  240. 

delegation  of  authority  by,  116. 

Carriers,  garnishment  of,  for  property  in  their  possession,  486,  467. 

of  livestock,  duties  of,  859. 
Certiorari  to  set  aside  award  of  public  work  to  one  who  is  not  the  low- 
est bidder,  495. 
Constitutional  Law,  contracts,  statutes  impairing  right  to  make,  449. 
delegation  by  legislature  of  power  to  prescribe  Iotjo.  of  insurance 

policies,  404. 
due  process  of  law,  what  is,  449. 
Contempt  of  Court,  attempting  the  pollution  of  the  administration  of 
justice  in  any  respect  is,  574,  575. 
by  newspaper  publications,  classification  of,  574. 
by  newspaper  publications  for  the  purpose  of  influenc'ag  decisions, 

574. 
by  newspaper  publications,  legislature  cannot  deprive  courts  of  the 

power  to  punish,  574. 
by  newspaper  publications,  though  constructive,  are  punishable, 

673.  574. 
by  offering  rewards  for  the  production  of  evidence,  C76. 
by  publications  charging  judges  with  offenses  for  wliich  they  may 

be  impeached,  576. 
by  publications  denouncing  pending  criminal  prosecutions,  674. 

4919) 
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CoNTiifPT  OF  CotTBT,  by  publications  denoancing  the  parties  or  the  wit- 
nesses in  a  cause,  674,  576. 
by  publications  of  an  ambiguous  character,  584. 
by  publications  prejudicing  a  cause,  574. 
by  publications  reflecting  upon  the  evidence  given  in  a  pending  cause, 

574. 
by  publications  respecting  the  jurors  and  officers  of  the  court,  676. 
by  publications  seeking  to  bias  the  public  mind,  674. 
by  publications  to  embarratis  litigants  in  the  prosecution  of  their 

Ciiuse  or  defense,  o7). 
by  publishing  false  reports  of  judicial  proceedings,  576. 
by  reflections  upon  the  grand  jury,  575. 
charging  judg.-s  with  briljery,  677. 
constructive,  what  are,  575. 
constructive,  legislative  power  to  deny  to  courts  the  right  to  panlsh, 

573.  f 

evidence  to  prove  the  meaning  of  a  publication,  584.  \ 

grand  jury,  publications  or  letters  seeking  to  influence  or  intimidate,  : 

675, 678.  j 

in  seeking  to  create  prejudice  respecting  pending  causes,  673. 
indignities  offered  to  judges  for  judicial  action,  677. 
inherent  power  of  the  courts  to  punish,  573. 
judges,  libels  upon  which  do  not  relate  to  their  official  acts,  684. 
judges,  reflections  upon  which  are  punishable  as,  576,  577. 
libelous  publications,  cases  holding  they  are  not  punishable  at, 

680-582. 
libelous  publications  respecting  ciaes  already  decided,  580,  681. 
libelous  publications  which  do  not  embarrass  the  administration  of 

justice,  580. 
liberty  of  the  press,  constitutional  guaranties  of  do  not  deprive  coarts 

of  the  power  to  punish,  578,  579. 
legislative  control  over  proceedings  to  punish,  573. 
legislative  power  to  abridge  or  destroy  the  power  of  courts  to  paniah, 

573,  674. 
newspaper  publications,  evidence  on  behalf  of  the  accused  to  prove 

correctness  of,  684. 
newspaper  publications  of  which  the  publisher  had  no  previotis 

knowledge,  584. 
past  actions  of  courts,  libels  upon  are  not  punishable  as,  68U 
presumptions  that  courts  {xissessed  power  to  punish,  678. 
publications  designed  to  prevent  fair  trials,  574. 
publications,  disclaimer  of  publisher  of  intention  to  reflect  upon  the 

courts,  585. 
publications  ma<le  after  a  cause  has  terminated,  578,  583. 
publications  which  cannot  affect  pending  causes  are  not,  683. 
CoTrKAcrs,  illegal  or  immoral,  courts  will  not  enforce,  703. 
in  fraud  of  creditors  are  valid  between  the  parties,  708. 
ratification  subsequently  assented  to  is  equivalent  to  precedent  so* 

thority,  899. 
OoxTRAcrs  roB  Public  Work,  adequate  security,  officers  letting  contract 

must  determine  what  is,  493. 
advertisement  for  bids  does  not  impose  duty  to  contract,  490. 
certiorari  to  set  aside  award  of,  496. 
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OoNTRACTS  FOR  PuBLic  WoRK,  defective  bid  need  not  be  rejected,  494. 
honest  discretion  of  officers  in  awarding,  will  not  be  interfered  with 

by  the  courts,  494,  496. 
injunction  to  restrain  award  of,  494,  496. 
lowest  bid,  acceptance  of  is  not  a  contract,  491. 
lowest  bid,  discretion  of  public  officers  respecting,  892. 
lowest  bid,  failure  to  accept,  492. 

lowest  bid,  responsible  bidder,  meaning  of  this  term,  492. 
lowest  bidder,  action  by  to  recover  damages  for  rejecting  hie  bid, 

495. 
lowest  bidder,  determination  of  who  is  must  be  arbitrary,  490. 
lowest  bidder,  duty  to  decide  who  is,  is  quasi  judicial,  490. 
lowest  bidder,  failure  of  to  file  his  bid,  494. 

lowest  bidder,  mandamus  to  compel  award  of  contract  to,  495,  498, 
lowest  bidder,  property  owner's  right  to  have  work  awarded  to,  497. 
lowest  bidder,  remedies  when  his  bid  is  rejected,  494-496. 
lowest  bidder,  statutes  requiring  letting  to  are  mandatory,  490. 
lowest  bidder,  withdrawing  his  bid,  due  notice  must  be  given,  490. 
not  let  to  the  lowest  bidder,  whether  void,  490. 
proposals,  irregularities  in,  496,  497. 
proposals,  notice  requesting  does  not  impose  duty  to  accept  any  of 

them,  496. 
reservation  of  right  to  reject  bid,  494. 
specifications  must  be  open  to  al  bidders,  492, 
Corporations,  jurisdiction  over  foreign,  416. 

seal,  acts  upon  record  may  be  done  without,  151. 

seal,  acts  which  in  England  may  be  done  without,  151, 

seal,  adoption  of,  how  proved,  158. 

seal,  adoption  of,  need  not  be  by  formal  vote,  158, 

seal,  affixed  without  authority,  156. 

seal,  affixing,  whether  necessarily  makes  an  instrument  one  nnder 

seal,  155. 
seal,  American  rule  respecting  use  of,  153. 
seal,  answer  of  corporation,  mandamus  to  compel  proper  officer  to 

affix.  154. 
Beal,  answer  of  corporation,  whether  must  be  under,  153. 
seal  at  the  common  law  must  have  been  impressed  upon  wax  or 

some  other  tenacious  substance,  156. 
Beal,  bills  of  sale  need  not  be  under,  153. 
seal  casts  burden  of  proof  upon  the  corporation,  156. 
seal,  certificate  of  stock  need  not  be  attested  by,  153. 
seal,  contracts  and  obligations  under  seal  must  be  attested  by,  153. 
seal,  contracts  in  writing,  when  need  not  be  under,  152. 
seal,  contracts  to  purchase  real  property  should  be  attested  by,  161. 
Beal,  contracts  which  must  be  under,  151. 
Beal,  delegation  of  authority  need  not  be  under,  152,  153, 
seal,  different  may  be  used  at  different  times,  158. 
seal,  effect  of,  1  -5. 

Beal,  English  decisions  requiring  use  of,  150,  151. 
Beal,  equity  may  enforce  contracts  notwithstanding  absence  of,  164* 
Beal,  evidence  of  adoption  of,  158. 

seal,  evidence  of  use  on  a  subsequent  occasion,  158,  159, 
Beal,  evidence  of,  what  necessary,  157. 
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CoBPOBATioNS,  eeiil ,  executed  contracts  may  be  enforced  notwithstanding 
absence  of,  154. 

■eal,  form  of  as  evidence  of  its  authenticity,  158. 

•eal,  in  the  United  States,  necessity  for  use  of,  15^154. 

eeal,  indorsements  and  other  transfers  of  promissory  notea  need  not 
be  under,  152. 

■eal,  instances  of  transactions  which  need  not  be  attested  by,  152, 
153. 

■eal  is  prima  facie  evidence  that  it  was  affixed  by  proper  authority, 
156. 

■eal,  lease  should  be  under,  151. 

seal,  may  be  impressed  directly  upon  paper,  156. 

seal,  mode  of  affixing,  155. 

seal,  must  be  used  where  a  natural  person  must  use  one,  151. 

««al,  negotiability  of  inetruments  is  not  destroyed  by,  155. 

■eal  of,  need  not  be  used  where  a  natural  person  need  not  use  hia 
seal,  152. 

■eal  of  private  persons  may  be  used  as  the  seal  of  a  corporation,  157. 

seal,  of  what  may  consist,  156. 

seal,  omission  of  and  its  effect,  153. 

■eal,  omission  where  the  law  requires  its  use,  154. 

■eal,  ordinary  business  of  the  corporation  does  not  require,  152. 

■eal,  original  rule  as  to  necessity  for  using,  151. 

seal,  presumption  of  authenticity  of,  158. 

seal,  presumption  that  it  was  authorized  to  be  affixed  to  the  con- 
tract may  be  disproved,  156. 

■eal,  printed  upon  bonds  and  other  contracts,  156. 

■eal,  promissory  notes  need  not  be  under,  152. 

■eal,  proof  of  is  required,  157. 

■eal,  real  property,  agreements  to  sell  and  convey,  152. 

■eal,  specific  performance  of  contracts  not  attested  by,  154. 

seal,  should  always  be  affixed  to  contracts  in  writing,  155. 

•eal,  trading  corporations  may  act  without,  151. 

■eal,  use  of  is  not  required  in  America  in  transactions  which  a  pri- 
vate  person  need  not  attest  with  his  seal,  153. 

seal,  use  of  is  presumed  to  be  by  authorized  authority,  156. 

■eal,  what  is,  156. 

■eal,  what  may  be  adopted  as,  156,  157. 

Bubagents,  power  of  to  appoint,  11^. 

whether  may  act  without  a  seal,  150. 
GoTENANCY,  actuins  by  tenants  in  common  for  rent,  275. 
OoxsMAMTs,  actions  by  to  recover  possession  of  personalty  must  be  Joint, 
840. 

■cUons  by  to  recover  possession  of  personalty  where  some  are  in- 
competent to  join,  840. 

actions  by  to  recover  rual  property  from  third  persons,  841. 

ejectment,   form  of   judgment  in    favor  of  one  cotenant  against 
another,  845. 

forcible  entry  and  onlawml  detainer,  action  by  one  cotenant  against 
another,  846. 

forcible  entry  and  unlawful  detainer,  right  of  cotenanta  to  recover 
properly  in,  843. 

joinder  of  in  actions  to  recover  possession  of  realty,  841. 
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OoTBNANTS,  nonjoinder  of  in  actions  to  recover  personalty,  840. 

personal  property,  action  by  one  cotenant  against  anoiher  to  recover 
possession  of,  841. 

personal  property,  action  by  to  recover,  840,  841. 

personal  property,  right  of  to  sever  or  divide,  841. 

real  property,  recovery  of  an  undivided  interest  in  an  action  for  the 
whole,  841,  842,  843. 

real  property,  right  of  each  cotenant  to  recover  the  whole  from  a 
stranger,  842,  843. 

repairs,  liability  lor,  746. 

right  of  each  to  the  exclusive  possession  of  the  property  as  against 
strangers,  839. 

right  of  each  to  the  possession  of  property  as  between  one  another^ 
839,  840. 

severable  chattels,  what  are,  841. 

trespass  to  try  titles,  action  by  one  cotenant  against  another,  846. 

ouster,  claim  of  adverse  title,  when  equivalent  to,  844. 

ouster  is  essential  to  sustain  an  action  of  ejectment  by,  843. 

ouster,  proof  of  when  not  required  in  actions  of  ejectment,  844, 

ouster,  what  is  a  question  of  fact  for  the  jury,  844. 
Covenants,  enjoining  violation  of,  817. 

restrictive,  when  bind  successor  in  interest,  818. 
Conveyances,  fraudulent,  are  valid  between  the  parties,  709. 

fraudulent,  as  against  creditors,  when  are,  709. 
Criminal  Law,  corpus  delicti,  circumstantial  evidence  to  prove,  143. 

corpus  delicti,  of  what  consists,  143. 
Custom  ob  Usage,  justifying  the  appointment  of  subagents,  113,  114, 

Damaqbs,  recoverable  by  husband  for  injuries  to  hia  wife,  373. 
Death,  promissory  note  payable  after,  266. 
Deed,  delivery  of,  what  essential  to,  191. 
Definition  of  a  will,  49. 

of  abandonment,  855. 

of  due  process  of  law,  449. 

of  laborers  and  employes,  722, 

of  liberty,  449. 

of  month,  626. 

of  original  package,  782. 
Deliveby  of  instrument,  what  is  and  when  complete,  709. 

Easements,  implied  grants  of,  96. 

when  pass  by  implication  a  conveyance  of  land,  96. 
Ejecttmbnt,  form  of  judgment  in  favor  of  one  cotenant  against  another^ 

846. 
Election  Laws,  construction  of  should  be  in  favor  of  voters,  395. 

when  mandatory  and  when  directory,  395. 
Eminent  Domain,  corporations,  property  of,  when  subject  to  exercise  of 
right  of,  538. 
irrigation  is  a  public  use,  597. 
lands  and  rights  of  way  of  one  railway,  whether  may  be  taken  for 

use  of  another,  539. 
necessity  for  taking  is  a  legislative  question,  597, 
public  use,  how  to  be  determined,  597, 
public  use,  what  ia,  538,  539,  597, 
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Etidxnck,  extrinsic,  to  explain  wills,  general  rules  as  to  admissibility  d^ 
279-286. 
of  other  fraudulent  transactions  than  those  in  issue,  632. 
parol,  to  alter  au  implied  contract,  872. 
ExKccnox,  mortgaged  chattel-",  levy  of  upon,  306. 

ExxxFTioy,  assigument  of  judgment  which  is  exempt  from  ezecation* 
199. 
judgment,  when  may  be  held  as  exempt,  199. 

Factors,  delegation  of  authority  by,  117. 

FoBCiBLB  Entry  and  Unlawful  Dbtainer,  right  of  a  cotenant  to  recover 
property  by,  843,  843. 

Qarnishhent  of  carriers  after  transit  of  property  has  commenced,  466. 

of  carriers  after  transit  of  property  is  completed,  467, 

of  carriers  incorporated  in  another  state,  406. 

of  personal  propert}'  in  transit  in  possession  of  common  carrier,  465. 
Gifts  or  Pcbuc  Monby,  what  forbidden,  52. 
Guaranty,  assignment  of,  420. 

continuing,  what  is,  387. 

Highways,  action  by  lotowner  for  obstruction  of,  853. 

electric  light  poles,  when  additional  servitudes  in,  471. 
Homestead,  conveyance  of,  in  whicli  wife  does  not  join  is  void,  28. 

lien  against  for  purchase  price,  638. 

Injunction  to  restrain  the  letting  of  public  work  to  one  who  is  not  the 

lowest  bidder,  494,  496. 
Innkeepers,  liability  of,  246. 
Insurance,  accident,  burden  of  proof  as  to  cau%  of  death,  441. 

accident,  burden  of  projf  respecting  the  exceptions  contained  in  the 

policy,  441. 
accident,  presumption  as  to  diligence  of  the  decedent  for  his  personal 

safety,  441,442. 
accident,  presumption  that  death  was  the  result  of,  441. 
agent,  delegation  of  authority  by,  117. 
agent,  knowledge  of,  when  imputed  to  the  insurer,  87. 
agent,  liability  of  the  corporation  for  acts  of,  117. 
death  by  voluntary  exposure  to  unnecessary  danger,  what  is,  790. 
death  is  never  presumed  to  have  been  self-inflicted,  441. 
life,  false  statement  by  applicant,  86. 
life,  false  statement  by  applicant,  knowledge  of  by  agent  of  the  in* 

surer,  86,  87. 
life,  illness  of  the  assured  does  not  excuse  nonpayment  of  premium, 

103. 
policies,  delegation  by  legislature  of  power  to  prescribe  form  of,  404. 
presumption  as  to  cause  of  death,  442. 
presumption  that  decedent  was  diligent  for  his  personal  safety,  441, 

442. 
prior  knowledge  of  by  an  agent,  404. 
■ubrogation,  right  of  insurer  to,  407, 
•aidde,  presumption  is  against,  442. 
ffnicide,  when  insane,  442. 
use  to  which  premises  are  known  to  be  put  when  the  policy  is  issued 

may  ba  continued,  768. 
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Judgment,  perjury,  relief  against  because  of,  424. 

relief  against  in  equity,  56. 

vacating  upon  ground  of  surprise  or  accident,  475. 
JuMSDicTioN,  judgment  without  appearance  or  service  of  process,  788. 

notice  of  some  kind  is  essential  to,  737. 

over  new  parties,  how  may  be  acquired,  737. 

presence  of  a  person  in  court  does  not  confer,  738. 

Laborers  and  Employes,  who  are,  722. 

Landlord  and  Tenant,  breach  of  covenant  to  repair  jastifios  abandon* 

ment  of  premises,  214. 
Licensee  of  Real  Property,  duty  of  the  owner  to,  133. 
Lunatics,  competency  of  as  witnesses,  373. 
torts,  liability  for,  187. 

Mandamus  to  compel  award  of  public  contract  to  lowest  bidder,  489, 495, 
496. 

to  prevent  the  abuse  of  official  discretion,  489. 
Master  and  Servant,  defective  appliances,  assumption  of  risks  of,  207. 

instruction  of  inexperienced  servants,  master's  duty  respecting,  207, 

minor  servants,  assumption  of  risks  by,  207. 
Month,  definition  of,  623. 

Mortgage  released  through  mi-:take,  revival  of,  716. 
Municipal  Corporations,  board  of  supervisors,  delegation  of  powers  of, 
118. 

delegation  by  officers  of,  of  their  official  authority,  118. 

laches  on  part  of  taxpayer  in  not  objecting  to  improvements,  916, 

ratification  of  void  indebtedness  of,  899. 

Negligence  in  setting  out  fires,  222. 

Negotiable  Instruments,  bona  fide  holders  of,  defenses  which  cannot  bo 
asserted  against,  866. 
payable  after  the  death  of  the  makers,  266. 
Newspapers,  contempts  of  court  by,  legislative  action  to  prevent  pnnish- 
ment  of,  573. 
contempts  of  court  by,  publications  intending  to  embarrass  the  ad- 
ministration of  justice,  573-577. 
contempts  of  court  by,  publications  reflecting  upon  courts,  but  not 
designed  to  embarrass  the  administration  of  justice,  578-588. 
See  Contempts  of  Court. 
Notice  must  be  taken  of  all  instruments  of  record  in  a  chain  of  title,  638. 

Ouster  is  essential  to  sustain  an  action  of  ejectment  by  one  cotenant 
against  another,  843. 
proof  of  in  actions  by  one  cotenant  against  another,  844, 
what  is  is  a  question  of  fact  for  the  jury,  844. 

Parties,  new,  bringing  in  by  amendment  of  pleadings,  738. 
new,  cross  and  supplemental  bills  to  bring  in,  738,  739. 
new,  executors  and  administrators,  bringing  in  of,  741. 
new,  executors  and  administrators,  jurisdiction  over,  how  acquiredi 

742. 
new,  judgment  entered  against  without  serving  process,  789,  7401. 
new,  jurisdiction  over,  how  to  be  obtained,  737,  738. 
new,  lis  pendens  as  against,  when  commences,  741. 
new,  marriage  of  female  defendant  may  render  necessary,  739» 
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Partiks,  new,  may  rely  upon  the  statute  of  limitation,  741, 

new,  notice  to  bring  before  court  mast  be  a  legal  notice,  7S9,  740. 

new,  once  dismissed  can  be  brought  back  only  as  new  parties,  740. 

new,  process  against  may  consist  of  the  order  of  the  court  and  • 
notice,  740. 

new,  process  must  be  served  upon,  739. 

new,  serving  pleadings  upon  does  not,  without  service  of  process, 
confer  jurisdiction  over,  739,  740. 

new,  summons  against,  746. 

new,  tlie  record  must  show  that  jurisdiction  was  acquired  over,  741* 

new,  wlien  may  be  brought  in,  738. 
PABTNKRsnip,  power  of  one  partner  to  bind  the  firm,  865, 
Party  Walls,  right  to  take  down  and  rebuild,  95. 
Payment,  accepting  new  note  in  place  of  old  one  is  not,  716,  722. 
PBiNaPAL  axd  Aqemt,  arbitrators  cannot  delegate  their  powers,  114, 

attorneys  at  law,  delegation  of  authority  by,  115. 

attorneys  at  law,  employing  other  persons  to  make  collections,  115. 

auctioneer,  delegation  of  authority  by,  115. 

banks  acting  as  collection  agencies,  liability  of,  124. 

banks,  deleg^itiou  of  authority  by,  116. 

boards  of  supervisors  cannot  delegate  their  powers,  118. 

brokers,  duties  of  which  may  be  delegated  to  clerks,  112. 

clerks  of  agents,  acts  of  may  bind  principal,  112. 

collection  agencies,  delegation  of  authority  by,  116. 

collection  agencies,  liability  of  banks  for  acts  as,  116,  117. 

collection  agencies,  liability  of  banks  for  their  employes,  116. 

death  of  principal  revokes  power  of  subagent,  120. 

delegation  by  agent  of  his  authority  to  subagent,  110. 

delegation  by  agent  of  power  to  receive  money.  111. 

delegation  by  olhcers  of  municipality  of  their  official  authority,  118. 

factors  cannot  delegate  their  authority,  117. 

insurance  agents,  delegation  by,  of  their  authority,  117, 

insurance  agents,  liability  of  the  corporation  for  acts  of,  117. 

knowledge  of  subagents,  when  imputed  to  their  principal,  120. 

ministerial  duties  may  be  delegated  to  subagents,  112. 

municipal  corporations,  discretion  of  officers  of,  cannot  be  delegated, 
118. 

necessity  which  will  justify  the  appointment  of  subagent  by  prind* 
pal  agent,  113,  114. 

flubagents  are  accountable  only  to  their  principals,  124. 

•ub:\gents,  authority  of,  cannot  exceed  that  of  the  principal  agent, 
119. 

subagents,  authority  of  factor  to  employ,  114. 

subagents,  authority  of  the  principal  agent  to  appoint,  110,  IlL 

•ubagenta,  banks  to  whom  paper  is  sent  for  coUectioa,  of  whoa 
deemed  agents,  123. 

•nbagents,  compensation  of,  principal  is  liable  for,  120. 

•abafsnts,  corporations,  power  of,  to  appoint,  119. 

flubagents,  death  of  principal  revokes  power  of,  120. 

■HlMK^ntfl,  duties,  rights,  and  liability  of,  121, 

•nbagenls,  implied  authority  to  employ  to  make  collections,  114. 

flubagents,  implied  authority  of  principil  a^ent  to  appoint,  111* 

•obai^ents,  liability  of  principal  for  acts  of,  I2i,  12d. 
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Pbincipal  and  Agent,  eubagents,  liability  to  principal,  122. 

Bubagents,  ministerial  duties  which  may  be  delegated  to,  withoat 

consulting  the  principal,  112. 
Bubagenta,  necessity  justifying  the  appointment  of,  by  principal 

agent,  113,  114. 
Bubagents,  notice  to  principal  of  acts  of,  120. 
Bubagents  of  public  agents,  122. 
Bubagenta  of  trustees,  119. 

Bubagents,  power  of  principal  agent  to  appoint,  119. 
Bubagents,  power  of  principal  agent  to  appoint,  how  conferred,  112, 
Bubagents,  principal  agent  is  not  liable  for  acts  or  omissions  of,  121* 
Bubagents,  principal  agent,  whether  liable  for  default  of,  122. 
Bubagents,  privity  between  and  principal  agent,  122, 
Bubagents,  ratification  by  principal  of  acts  of,  120. 
Bubagents,  want  of  care  in  selecting,  122. 
trustees,  subagents  of,  119. 
Process,  constructive  service  of,  may  be  sufficient,  737. 
defects  in  service  of,  738. 
definition  of,  737. 
to  bring  in  new  parties,  737. 
Public  Lands,  power  of  land  department  to  cancel  entries  of,  683. 

Qui  tam  Actions  are  civil  and  not  criminal  in  their  nature,  557, 
complaints  of,  who  an;  authorized  to  malce,  559. 
control  over,  who  entitled  to  exercise,  558,  553. 
dismissal  of  without  consent  of  informer,  560. 
in  whose  name  must  be  brought,  558. 
informer,  riglits  of,  559. 

informer,  rights  of,  when  become  vested,  560. 
informer,  wlien  may  maintain,  558. 
informer's  right  to  sue  in  his  own  name,  558. 
repeal  of  statute  pending,  560. 
rules  respecting,  557. 
strictness  required  in  pleading  and  evidence  in,  557. 

Railway  Corporations,  liability  of  for  negligence  or  want  of  skill  in  sur- 
geons in  treating  their  employes,  319. 

liability  of  for  negligently  setting  fire  to  premises  which  they  have 
leased  to  another,  24. 

passenger  wrongfully  expelled  from  car  may  maintain  an  action  of 
tort,  262. 

rule  requiring  passenger  to  procure  ticket  before  entering  the  cars, 
261. 

ticket,  passengers  must  be  given  an  opportunity  to  procure  before 
entering  the  cars,  261. 
Bbal  Property,  duty  of  owner  of  in  respect  to  licensees  and  persons  com- 
ing  thereon  by  his  invitation,  133. 

Balk,  conditional,  by  which  vendor  retains  title  until  payment,  41,  42. 
School,  teacher  of,  without  statutory  qualifications  is  not  entitled  to 

compensation,  644. 
Spkoific  Pbrformance  of  personal  covenants,  when  will  be  decreed,  817, 

Tklegraph  Corporations,  blanks,  regulations  and  conditions  in,  883. 
liability,  stipulations  against,  383. 
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Trademark,  injunction  to  restrain  piracy  of,  67. 
Tbcstkks,  eubapenta,  power  of  to  appoint,  119. 
l^DSTti,  revocation,  power  of  may  be  reserved,  49, 

Ububt,  effect  of,  866. 

ViNDOB  AND  ruRCHABKB,  defective  title,  buyer  will  not  be  compelled  to 
accept,  708. 

Warbantt,  damages  for  brea«  h  of  are  not  waived  on  receiving  goods,  231 

when  implied  in  a  contract  of  sale,  231,  250. 
Watkr  Companies,  regulations  of  which  are  reasonable,  617, 
Waters,  abandonment  of  rights  in,  700. 

adverse  possession  of,  what  is  and  its  effect,  700. 

appropriation  of  must  be  for  existing  beneticial  purposes,  700. 

changing  place  of  diversion  of,  700. 

diversion  of  witiiout  applying  to  any  beneficial  use  is  not  an  appro- 
priation, 700. 

nonuser,  whether  warrants  abandonment  of,  700. 

pollution  of,  injunction  to  restrain,  174. 

surface,  right  to  discharge  on  lands  of  another,  553. 
WiLUS,  ambiguity,  Uitent,  when  exists,  287. 

ambiguity,  patent,  extrinsic  evidence  to  correct,  286. 

ambiguity,  which  may  be  explained  by  extrinsic  evidence,  286, 

change  of  by  extrinsic  evidence  is  not  permitted,  280, 

construction,  cardinal  rule  of,  279. 

construction  of  by  rejecting  certain  words  and  supplying  others,  285. 

construction  of,  false  elements  of  descrii'tion  may  be  rejected,  290- 
294. 

declarations,  admissibility  of  to  remove  latent  ambiguities,  282. 

declarations  of  the  testator,  admissibil  ty  of  to  aid  in  construing,  280, 

declarations  of  the  testator  inconsistent  with  his  will,  282. 

description  of  lands,  evidence  to  correct  mistake  in,  2S3,  284. 

devisL-es  and  legatees,  extrinsic  evidence  to  identify,  281. 

errors  and  mistakes  in,  jiiri8<liction  of  equity  to  correct,  283. 

evidence,  extrinsic,  as  to  mistake  made  by  the  draughtsman  of  a 
will.  280. 

•vidence,  extrinsic,  cannot  he  used  to  make  a  new  or  different  dispo- 
sition of  the  property,  281. 

evidence,  extrinsic,  cannot  be  used  to  prove  an  intention  inconsist- 
ent with  the  words  of  the  will.  281. 

evidence,  extrinsic,  illustrations  of  admissibility  of,  288,  291,  292. 

evidence,  extrinsic,  illustrations  of  inadmissibility  of,  289. 

evidence,  extrinsic,  is  not  admissible  when  the  will  is  clear  and  oer- 
Uin,  284. 

evidence,  extrinsic,  may  be  applied  to  what  the  testator  has  written, 
281. 

evidence,  extrinsic,  not  allowed  to  explain  anything  to  which   no 
reference  is  made  in  the  will,  280. 

•vidence,  extrinsic,  of  the  misapprehension  of  the  draughtsman  of 
a  will,  282. 

evidence,  extrinsic,  of  the  testator's  onderstanding  of  the  meaning 
of  his  will.  282, 
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Wills,  evidence,  extrinsic,  omissions  or  defects  in  wills  cannot  be  sup- 
plied by,  280. 
evidence,  extrinsic,  respecting  mistakes  in  the  description  of  land, 

283. 
evidence,  extrinsic,  that  testator  used  words  in  a  way  peculiar  to 

himself,  285. 
evidence,  extrinsic,  to  charge  a  legacy  on  lands,  280. 
evidence,  extrinsic,  to  correct  false  descriptions,  28v)-294. 
evidence,  extrinsic,  to  establish  parol  trust  in  a  devise  or  bequest, 

230. 
evidence,  extrinsic,  to  establish  that  provision  for  a  widow  was  in- 
tended to  be  in  lieu  of  dower,  280. 
evidence,  extrinsic,  to  explain,  general  rule  as  to  adiliissiblity  of, 

279,  280. 
evidence,  extrinsic,  to  identify  persons,  286. 
evidence,  extrinsic,  to  prove  tliat  land  was  unintentionally  omitted, 

284. 
evidence,  extrinsic,  to  prove  that  the  testator  intended  to  devise 

other  land  than  that  described,  289. 
evidence,  extrinsic,  to  show  circumstances  under  which  changes  or 

interlineations  were  made,  286. 
evidence,  extrinsic,  to  show  that  the  word  "  children"  was  intended 

to  mean  illegitimate  children,  286. 
evidence,  extrinsic,  to  show  the  elements  of  false  description,  290. 
evidence,  extrinsic,  to  show  the  meaning  of  the  words  used,  285, 

286. 
evidence,  extrinsic,  to  show  the  state  of  the  testator's  property  and 

the  circumstances  surrounding  him,  284,  285. 
evidence,  extrinsic,  to  show  to  which  of  two  persons  or  things  the 

words  in  a  will  refer,  287. 
evidence,  extrinsic,  to  supply  omitted  descriptions,  290. 
evidence  of  extrinsic  writings,  281. 
evidence  of  surrounding  circumstances  at  the  execution  of  a  will, 

281. 
heirs,  evidence  to  prove  that  omission  was  intentional,  284. 
identity  of  land  devised,  extrinsic  evidence  respecting,  289. 
insane  delusions,  when  invalidate,  775. 

intention  of  testator  cannot  be  shown  by  extrinsic  evidence,  280. 
intention  of  testator,  showing  by  extrinsic  writings,  281. 
intention  of  testator,  whether  prevails,  279. 
lands,  mistake  in  describing,  283. 
latent  ambiguity,  evidence  to  remove,  286,  287. 
misdescriptions  and  misnomers,  extrinsic  evidence  to  correct,  288, 

289. 
mistake  apparent  on  the  face  of  a  will,  283. 
mistake,  extrinsic  evidence  to  correct  when  the  will  furnishes  the 

basis  for  the  correction,  283. 
mistake  in  names  of  legatees  or  devisees,  288. 
mistake  in  the  writing  or  execution  of  a  will,  evidence  to  prove, 

282. 
omissions  of  the  subject  matter  of  devises  and  bequests  cannot  be 

supplied,  283. 
▲x.  Br.  Rkp.,  Vou  L.— 59 
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Wills,  paper*  referred  to  and  identified  by,  need  not  be  protected  •■  A 
part  of,  281. 

poethamoos  instmments,  test  to  determine  what  are,  266* 

reformation  of,  in  equity,  2S3. 
Wrnwsss,  competency  of,  must  be  decided  by  the  court,  878. 

lunatics,  competency  of,  as,  S73. 
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ABANDONMENT. 

ABANDONMENT  OF  LAND  on  the  part  of  one  who  has  pur- 
chased and  paid  for  it,  but  has  not  received  a  conveyance  of  the  title,  is 
not  inferable  from  his  absence  therefrom  for  a  number  of  years.  (Chap- 
man T.  Chapman,  843.) 

See  Waters,  13-17. 

ACCESSARIES  AND  ACCOMPLICES. 

1.  THE  TESTIMONY  OF  AN  ACCOMPLICE,  though  uncorrob- 
orated, may  be  sufficient  to  sustain  a  conviction  for  murder,  but. 
In  such  cases,  the  trial  court  should  proceed  with  the  greatest  cau- 
tion.    (Campbell  V.  People,  134.) 

2  THE  TESTIMONY  OF  AN  ACCOMPLICE  is  not  sufficient  to 
sustain  a  conviction  for  the  alleged  murder  of  her  child,  if  it  appears 
that  sbe  is  an  ignorant  and  depraved  woman,  having  no  conception 
of  the  nature  of  an  oath  or  of  the  punishment  to  which  she  might 
be  subjected  for  testifying  falsely,  that  she  was  herself  accused 
of  the  murder,  that  she  felt  aggrieved  by  the  marriage  of  the  defend- 
ant to  another,  and  that  she  had  made  statements  out  of  court  in- 
consistent with  the  defendant's  guilt,  and  had.  In  her  testimony, 
been  contradicted  in  some  respects  by  several  other  witnesses.  (Camp- 
bell V.  People,  134.) 

ACCOMMODATION. 

See  Negotiable  Instruments,  6-8. 

ACCOUNTS. 
8ee  Bills  of  Particulars ;  Trial,  1. 

ACCRETION. 
See  Waters,  3-^5. 

ACTIONS. 

1.  ACTIONS— SPECIAL  APPEARANCE.— A  party  may  appear 
specially  in  an  action  for  the  purpose  of  having  the  service  of  summons 
upon  him,  and  an  order  continuing  the  action  against  him  in  a  repre- 
sentative capacity,  vacated,  without  giving  the  court  jurisdiction  to  ren- 
der a  personal  judgment  against  him.     (White  v.  Johnson,  726.) 

2.  PRACTICE.  — IF  SPECIAL  APPEARANCE  TO  OBJECT  TO 
JURISDICTION  is,  after  the  objection  is  overruled,  followed  by  a  gen- 
eral appearance,  the  question  of  jurisdiction  is  not  open  to  collateral 
attack.    (Parsons  v.  Venzke,  669.) 

ADVERSE  POSSESSION. 
See  Vendor  and  Purchaser,  4 ;  Waters,  18. 

AFFIDAVITS. 
1.  AN  AFFIDAVIT  IS  SIMPLY  a  declaration  on  oath,  In  writing, 
«wom  to  by  a  party  before  some  person  having  authority  under  the 

C931) 
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law  to  administer  oaths,  and  need  not  bo  entitled  In  any  particular 
cause,  or  in  any  particular  way,  or  be  preceded  by  any  caption.  (Hertig 
V.  i'eople,  162.) 

2.  AN  AFFIDAVIT  HAVING  NO  VENUE,  but  subscribed  by  a 
notary  public  of  the  county,  is  good,  for  the  court  will  take  Judicial 
notice  that  he  Is  a  notary  of  tlie  county,  and  will  presume  that  he 
administered  the  oath  only  in  the  county  in  which  he  was  author- 
ized to  act.    (Herlig  v.  People,  lti2.) 

See  Attachment,  1. 

AGENCY. 

1.  PRINCIPAL  AND  AGENT,  WHO  ARE  NOT.— Vendors  of  live- 
Etock,  who  dc-1  ver  it  in  a  pen  of  a  railway  corporation  for  ehipment, 
aiccord  ng  to  the  stipulations  of  their  contract  of  sale,  are  not,  in  so  doing, 
agents  of  the  purchasers,  so  that  the  latter  are  chargeable  with  the  con- 
tril.'utory  negligence  of  the  former  in  not  dipcovering  that  such  pen  con- 
tained salt  water  in  such  quantity  and  condition  as  to  be  dangerous  to 
such  stock.     (Norfolk  etc.  R.  R.  Co.  v.  Harman,  855.) 

2.  AGENCY  — APPOINTMENT  AND  AUTHORITY  OF  SUB- 
AGENTS.— As  a  general  rule,  an  agent  has  no  right  to  delegate  his 
authority  to  a  subagent  without  the  consent  of  his  principal  If, 
in  the  absence  of  such  consent,  he  does  delegate  bis  authority,  the 
subagent  whom  he  appoints  will  be  regarded  as  his  agent,  and  not 
the  a^'cnt  of  the  principal.     (Davis  v.  King,  104.) 

3.  AGENCY  — IMPLIED  AUTHORITY  TO  EMPLOY  SUB- 
AGENT.— The  consent  of  a  principal  to  bis  agent  to  employ  a  sub- 
agent  may  be  given  expressly  or  by  implication.     (Davis  v.  King,  104.) 

4.  AGENCY— LIABILITY  OP  AGENT  FOR  ACTS  OF  SUB- 
AGENT.— If  an  agent  has  the  consent  and  authority  of  his  principal 
to  employ  a  subagent,  he  may  employ  one;  and  If,  In  so  doing,  he. 
In  good  faith,  selects  a  suitable  and  proper  subagent,  he  Is  not  re- 
sponsible to  his  principal  for  the  acts  and  omissions  of  such  sub- 
agent.     (Davis  V.  King,  104.) 

5.  AGENT,  LIABILITY  FOR  SUBAGENT.— If  a  subagent,  em- 
ployed with  the  consent,  express  or  implied,  of  the  principal  to 
collect  a  note,  wrongfully  returns  It  to  the  maker,  who  destroys  It, 
giving  a  renewal  note  In  place  thereof  to  the  subagent,  the  principal 
agent  Is  not  answerable  for  the  act  of  the  subagent  in  surrender- 
ing ihe  note.     (Davia  v.  King,  104.) 

See  Brokers;  Corporations,  1,  12;  Evidence,  1,  6;  Insurance,  14,  16: 

Sales,  8. 

ALIENATION  OF  AFFECTIONS. 
See  Husband  and  Wife,  1-ti;  Witnetsea,  4. 

AMENTMENT. 
See  Pleading,  7. 

ANNEXATION. 
See  Municipal  Corporations,  S. 

APPEAL. 

1.  COURTS  —  JURISDICl'ION  OP  — APPELLATE  PROCB^ 
DURE.— If  the  amount  Involved  In  an  action  was  jfreater  than  one 
thoiiMind  dollars,  and  an  appeal  was  taken  to  the  appellate  court, 
where  the  Judsrmuot  was  reduced  below  that  turn,  and  an  appeal 
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is  then  taken  by  the  appellant  to  the  supreme  court,  the  latter  has 
jurisdiction  thougli  the  decision  of  the  appellate  court  has  reduced 
the  amount  in  controversv  to  a  sum  less  thau  one  thousand  dollars. 
<Chicagoetc.  R.  R.  Oo.  v.  Davis,  143.) 

2.  APPEAI^-WAIVER  OF.— One  cannot  accept  or  secure  a  benefit 
iinder  a  judgment,  and  then  appeal  from  it,  when  the  effectof  his  appeal 
tnay  be  to  annul  the  judgment,  unless  his  right  to  the  benefit  is  abso- 
lute, and  cannot  possibly  be  affected  by  the  reversal  of  the  judgment. 
(Tyler  v.  Shea,  660.) 

3.  RIGHT  OF  APPEAL  IS  NOT  WAIVED  by  accepting  a  benefit 
tinder  a  judgment  which  the  appellate  court  has  power  to  modify,  so  as 
to  make  it  more  favorable  to  the  appellant,  without  reversing  or  modify- 
ing that  part  of  it  in  his  favor,  and  of  which  he  has  secured  the  benefit. 
In  such  case,  the  appeal  can  be  taken  only  from  the  adverse  portion  of 
the  judgment.     (Tyler  v.  Shea,  660. ) 

4.  APPEAL,  WAIVER  OF. — One  who  appeals  from  an  order  refus- 
ing an  execution  to  put  him  in  possession  of  land,  on  the  ground  that 
defendants  are  in  default,  waives  his  right  to  appeal  for  a  new  trial  in 
the  appellate  court,  from  a  prior  judgment  declaring  that  such  defend- 
ants are  entitled  to  a  deed  of  the  land  from  him,  on  payment  of  a  certain 
Amount  of  money  within  a  specified  time,  and  that  such  appellant  shall 
be  immediately  entitled  to  exclusive  possession  of  the  land,  in  case  of 
their  default.  '  (Tyler  v.  Shea,  660. j 

5.  APPEAL— QUESTIONS  CONSIDERED.— If  a  party  appeals  for  a 
new  trial  of  the  case  in  the  appellate  court,  the  wliole  case  is  open  to 
investigation,  and  not  merely  that  part  of  the  judgment  adverse  to  the 
appellant.     (Tyler  v.  Shea,  ti60.) 

6.  NEGLIGENCE— QUESTION  OF  FACT-REVIEW  ON  AP- 
PEAL.— All  that  the  law  requires  of  one  about  to  pass  over  a  rail- 
road crossing,  whether  he  is  a  trespasser  or  licensee,  or  there  by 
implied  invitation,  is  for  him  to  use  ordinary  care  to  avoid  danger 
and  Injury  to  himself.  Whether  he  performs  this  duty  to  himself 
is  a  question  of  fact,  the  determination  of  which  is  not  reviewable 
on  appeal.     (Pomponio  v.  New  York  etc.  R.  R.  Co.,  124.) 

7.  VOID  JUDGMENTS.— Affirmance  of  a  void  judgment  on  ap- 
peal does  not  impart  any  validity  to  it,  especially  if  it  is  affirmed 
on  grounds  not  touching,  but  overlooking,  its  invalidity.  (Pioneer  Land 
•Co.  V.  Maddux,  67.) 

8.  VOID  JUDGMENTS— COLLATERAL  ATTACK.— If  a  judg- 
ment is  void,  its  validity  is  not  affected  by  the  denial  of  a  motion  to 
vacate  It,  made  many  years  after  its  rendition,  nor  by  the  afflrm- 
ance  on  appeal  of  the  order  denying  the  motion  to  vacate.    Such 

■  affirmance   is   not  conclusive  of  the  validity   of  the  judgment   as 
against  a  collateral  attack.     (Pioneer  Land  Co.  v.  Maddux,  67.) 

9.  APPELLATE  PRACTICE  —  MOTION  FOR  VENIRE  DB 
NOVO  is  correctly  overruled,  if  the  special  findings  are  not  anibijr- 
uous,  nn<*ertain,  nor  contradictory,  amd  embrace  all  the  issues  and 
are  sufficient  to  sustain  the  judiiraent.     (Bowell  v.  Dewald,  240.) 

10.  APPELLATE  PROCEDURE.— AN  EXCEPTION  IN  THE  FOL- 
LOWING FORM:  "To  these  findings  of  fact  and  conclusions  of  law, 
and  to  each  of  them,  the  contestant  excepts,"  ia  insufficient  to  assail 
any  finding  of  fact,  and  the  only  question  presented  on  appeal  is,  whether 
the  facts  are  antagonistic  to  t'le  conclusions  of  law  and  the  judgment. 
(Mover  v.  Van  de  Vantcr,  900.) 

11.'  APPELLATE  PROCEDURE- WAIVER.-If,  from  the  record, 
it  appears  tJiat  a  demurrer  to  a  replication  was  overruled,  and,  by 
agreement  of  the  parties,  the  issues  joined  were  submitted  to  the 
court  for  trial,  it  will  be  presumed  that,  if  any  error  occurred  in 
the  action  o!  the  cfnirt  on  the  demurrer,  such  error  was  waived.  (B.  S. 
Green  Co.  v.  Blodgett,  146.) 
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12.  APPELLATE  PRACTICE.-IF  A  DEMURRER  to  a  bad  para- 
graph of  a  complaint  containing  one  or  more  good  paragraphs  is  over- 
ruled, it  must  be  presumed  harmful  and  be  held  reversible  error  oa 
appeal,  unl-sa  it  affirmatively  appears  by  the  record  that  the  judg- 
ment rested  exclusively  upon  the  good  paragraphs.  If  it  appears 
from  questions  answered  by  the  jury  that  the  verdict  is  based 
solely  upon  the  good  paragraphs,  the  overruling  of  the  demurrer  is 
a  harmless  error.     (Tavlor  v.  Wootan.  2(X). ) 

13.  APPEAL.— IT  WILL  BE  PRESUMED,  on  appeal,  that  a  rul- 
ing of  the  trial  court  sustaining  an  objection  to  a  question  asked  a 
wautijd  was  correct,  in  the  auseuoe  oi  any  bhowiug  to  the  contrary. 
(Adams  v.  Main,  2tj6.) 

14.  APPELLATE  PRACTICE.— IRRELEVANT  EVIDENCE,  if 
admitted,  is  immaterial  and  not  reversible  error,  if  its  admission 
is  harmless,  and  the  special  verdict  shows  that  the  jury  based  its 
findings  on  otiher  evidence.     (Chicago  etc.  R.  R.  Co.  v.  Wolcott,  320.) 

15.  CHANCERY  PRACTICE— WEIGHT  OP  EVIDENCE.— If  the 
testimony  is  oral,  and  is  heard  by  the  chancellor  in  open  court,  the 
appellate  court  will  not  reverse  his  findings  of  fact,  unless  be  has 
pal pablv  erred.     (Shults  v.  Shults,  188.) 

16.  APPELLATE  PRACTICE.— Admission  of  evidence  alleged  as 
error  cannot  be  considered  on  appeal.  If  no  ground  of  objection  is 
stated  at  the  trial,     (liowell  v.  Dewald,  240.) 

See  Instructions;  New  Trial. 

APPEARANCE. 
See  Actions. 

ARREST. 

1.  ARREST  WITHOUT  WARRANT.— THE  AUTHORITY  OF  A 
CONSTABLE,  SHERIFF,  OR  OTHER  PEACE  OFFICER  to  arrest 
without  process,  upon  reasonable  suspicion,  one  who  is  charged  with  the 
commission  of  a  felony,  and  to  retain  him  for  a  reasonable  time,  until 
a  warrant  can  be  procured,  is  well  established.     (Diers  v.  Malion,  598.) 

2.  ARREriT  WITHOUT  WARRANT.— A  PEACE  OFFICER  IS 
NOT  LIABLE  for  making  an  arrest,  though  the  person  arrested  is  inno- 
cent of  the  crime  for  which  he  is  arrcsied,  if  such  arrest  is  made  upon 
reasonable  ground  of  belief  that  the  person  arrested  is  guilty.  (Diers  v. 
Malion,  698.) 

8.  JURY  TRTAT/— QUESTION  OF  LAW.— If  the  question  i8» 
whether  a  person,  arrested  by  a  peace  officer  without  a  warrant,  was 
detained  an  unreasonable  length  of  time,  it  ma^  be  determined  by  the 
court,  as  a  mattter  of  law,  if  there  is  no  conflict  m  the  evidence  upon  the 
subject.     (Diers  v.  Malion,  698.) 

4.  PROBABLE  CAUSE  FOR  AN  ARREST  is  a  reasonable  ground 
o(  suspit-ion,  8U[>ported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  believing  the  accused  to  be  guilty. 
(Diers  t.  Malion,  698.) 

6.  PROBABLE  CAUSE  FOR  AN  ARREST  IS  ESTABLISHED, 
as  a  matter  of  law,  by  evidence  showing  that  a  person  then  in  custody, 
charged  with  the  commission  of  a  murder,  a."8erted  that  he  was  pro- 
cured to  commit  it  by  the  i>er8on  arreBte<l ;  that  the  dece<ient  in  his  life- 
time had  expressed  fears  of  being  murdered  by  that  person,  who  was 
also  represented  to  be  of  a  bad  and  dangerous  character.  (Diers  r.  Mal- 
ion, 598.) 

8.  REASONABLE  GROUND  FOR  ARREST,  WHEN  A  QUES- 
TION OF  LAW. —  If  there  is  no  conflict  in  the  evidence,  the  court  may, 
as  a  matter  of  law,  instruct  the  jury  that  there  was  reasonable  ground 
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for  the  belief,  on  the  part  of  an  officer  making  an  arrest,  that  the  party 
arrested  was  guilty  oli  the  crime  for  which  he  was  appreliended.  (Diers 
V.  Mallon,  598.) 

7.  DUTY  OF  OFFICER  TO  INQUIRE  RESPECTING  REPU- 
TATION OF  PERSON  ARRESTED.— An  officer  knowing  that  a  mur- 
der has  been  committed,  and  receiving  information  sufficient  to  raise  an 
honest  belief  on  his  part,  aa  a  prudent  man,  that  a  particular  person  ia 
cuilty  tliereof,  cannot  be  adjudged  negligent,  because  he  did  not  make 
inquiries  among  the  neighbors  of  the  accused  as  to  his  habits,  standing, 
and  character  before  arresting  him,  without  first  having  a  warrant  com- 
manding such  arrest.    (Diers  v.  Mallon,  598.) 

8.  THE  DETENTION  OF  A  PRISONER,  ARRESTED  WITH- 
OUT WARRANT  on  a  charge  of  murder,  is  not  unreasonable,  though 
he  is  not  taken  before  the  magistrate  until  the  third  day  after  his  arrest, 
if  the  first  day  was  Sunday,  and  the  arresting  officer  at  once  called  the 
attention  of  the  prosecuting  attorney  to  the  matter,  detailing  the  facta 
and  requesting  that  a  complaint  be  prepared  and  a  warrant  issued,  and 
such  attorney  promised  to  at  once  comply  with  the  request.  (Diers  v. 
Mallon,  598.) 

9.  A  SHERIFF  OR  OTHER  PEACE  OFFICER  HAS  A  DIS- 
CRETION RESPECTING  THE  MEANS  to  be  adopted  to  safely  keep 
a  person  arrested  by  him  without  warrant,  but  with  reasonable  ground 
to  believe  him  to  be  guilty  of  committing  a  felony,  and  though  he  was 
put  in  irons,  and  is  afterward  shown  to  have  been  innocent,  the  officer 
is  not  liable  in  damages,  if  the  precautions  adopted  were,  at  the  time, 
honestly  believed  by  him  to  be  necessary  and  reasonable.  (Diera  v. 
Mallon,  598.) 

ASSESSMENT. 
See  Insurance,  17,  19. 

ASSIGNMENT. 
See  Guaranty,  3;  Mortgages,  4-6;  Railroads,  14. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS 

1.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— PREFER- 
ENCES.— An  insolvent  debtor  may  secure  one  creditor  in  preference  to 
another,  except  when  he  executes  an  assignment  for  the  benefit  of  hia 
creditors.     (Cutter  v.  Pollock,  644.) 

2.  PREFERENCE  BY  MORTGAGE.— The  execution,  by  an  insol- 
vent debtor,  of  chattel  njortgages  on  substantially  all  of  his  property, 
securing  and  preferring  certain  of  his  creditors,  to  the  exclusion  of  oth- 
ers, is  valid,  and  does  not  constitute  a  general  assignment  for  the  bene- 
fit of  creditors,  although  the  effect  of  giving  such  mortgages  ia  to  prevent 
the  mortgagor  from  continuing  his  business.     (Cutter  v.  Pollock,  644.) 

3.  EXEMPTIONS.— An  assignor  in  an  assignment  for  the  bene- 
fit of  creditors,  who  points  out  to  the  assignee  certain  property 
which  he  desires  to  have  set  aside  to  him  as  exempt,  and  which  the 
assignee  promises  to  so  set  aside  at  the  time  of  the  appraisement, 
may,  if  he  is  prevented  by  sickness  from  attending  such  appraise- 
ment, still  claim  his  right  to  the  exemption,  and  if  the  whole  prop- 
erty Is  sold  by  the  assignee,  the  assignor  may  recover  the  amount  of 
his  exemption  out  of  the  assets  of  the  property.  (Doherty  v.  Ramsey, 
223.) 

4.  EXEMPTIONS.— If  an  assignor  in  an  assignment  for  the  bene- 
fit of  creditors  substantially  pursues  the  method  prescribed  by  stat- 
ute in  asserting  his  right  to  his  exemption,  and  the  assignee  refuses 
to  set  off  the  exempt  property  to  him,  but  converts  it  into  the 
trust  fund,  the  assignor  is  equitably  entitled  to  the  proceeds  of  the 
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property  which  should  have  been  set  apart  to  him,  and  It  Is  the 
duty  of  the  court,  on  proper  n-iplication,  to  order  the  assignee  to 
turn  such  proceeds  over  to  the  assignor.     (Dohnrty  v.  liaiusey,  223.) 

5.  EXEMPTIONS.— If  an  assignor,  prior  to  making  an  assignment 
for  the  benefit  of  creditors,  transfers  a  large  amount  of  money 
In  fraud  of  them,  but  subsequently  executes  a  voluntary  written 
order  surrendering  all  of  such  money  to  the  assignee,  he  still  has 
a  right  to  claim  his  exemption  out  of  the  property  assigned,  and 
cannot  be  compelled  to  take  such  exemption  out  of  the  money 
fraudylentlv  transferred.     (Doherty  v.  Hambev,223.) 

6.  EXEMPTION  —  WAIVER.  —The  exemption  to  which  an 
assignor  in  an  assignment  for  the  beuolit  of  creditors  Js  entitled, 
cannot  be  waived  by  him  by  contract  made  prior  to  the  execution  of 
the  assignment.     (Dohertv  v.  Kamsey,  22.5.) 

7.  EXEMPTIONS-FRAUD  OF  ASSIGNOR.— If  the  right  to  an 
exemption  is  conferred  by  express  statutory  terms,  and  does  not  de- 
pend upon  an  enlargement  of  statutory  provisions  by  equitable  con- 
struction, the  previous  fraud  of  a  debtor  in  transferring,  or  with- 
holding property  subject  to  execution  does  not  defeat  his  right  to 
claim  an  exemption  out  of  property  assigned  for  the  benefit  of  his 
creditors.     (Dohertv  v.  Ramsev,  223.) 

8.  FRAUDULENT  TRAN'SFERS.  —  By  the  recording  of  an 
assignment  for  the  benefit  of  creditors,  the  legal  title  to  all  of  the 
property  owned  by  the  assignor  at  that  time  vests  in  the  assignee, 
including  any  and  all  property  that  may  have  been  sold,  conveyed, 
or  assigned  by  the  assignor  with  the  intent  to  defraud  his  creditora. 
(Doherty  v.  Ramsey,  223.) 

ATTACHMENT. 

1.  ATTACHMENT.— AN  AFFIDAVIT  for  attachment,  stating  that 
the  defendant  is  not  a  resident  of  the  state,  or  lias  departed  therefrom, 
"without  stating  that  such  departure  was  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  suramona,"  is  insufficient  to  confer 
jurisdiction  upon  the  court,  and,  in  the  absence  of  personal  service  of 
tiie  summons,  all  proceedings  thereunder  are  coram  non  judice.  (Birch- 
all  v.  Griggs,  6")4.) 

2.  ATTACHMENT,  VOID— JURISDICTION— SUBSTITUTION  OP 
PARTIEH. — Under  a  statute  {giving  tiie court  jurisdiction  in  all  proceed- 
ings from  the  time  summons  is  served.  "  or  the  allowance  of  a  provisional 
remedy,"  it  has  no  jurisdiction,  under  a  void  attacliment  to  make  sub- 
stitution of,  and  to  continue  tlie  action  against,  tlie  personal  represen- 
tiitive  of  a  dc-eased  defendant.     (Wiiite  v.  Jolinson,  726.) 

3.  ATTACHMENT,  ISSUANCE  OF,  BEFORE  SUMMONS.— 
Under  a  statute  allowing  the  plaintiff,  "  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,"  to  have  the  proi)erty  of  the  defendant 
attaclied,  the  summons  must  l)e  issued  at  the  time  of,  or  prior  to,  the 
iSHuance  of  the  writ  of  attacliment.  If  the  writ  is  issued  before  the 
eumnions,  it  is  void.     (White  v.  .Johnson.  72rt.) 

4.  CARRIERS— GARNISHMENT  OF.— Property  In  the  possession 
of  a  common  carrier,  awaiting  shipment.  Is  subject  to  garnishment 
at  any  time  Iwfore  its  transit  has  coinnienced.     (Landa  v.  Holek,  459.) 

■>.' CARRIERS.— GARNISHMENT  of  property  In  the  possession 
of  a  common  carrier  excuses  failure  to  deliver  according  to  con- 
tract.   (Landa  v.  Hoick,  459.) 


ATTORNEYS'  FEES. 
Bee  Negotiable  Instrumeuwi,  8. 
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BAILMENT. 

1.  BAILMENT— RIGHT  OF  OWNER  TO  GOODS.— The  owner  of 
personal  property  in  the  hands  of  a  common  carrier  or  other  bailee  may 
enforce  his  right  thereto,  although  a  stranger  to  the  bailment.  (Shel- 
lenberg  v.  Fremont  etc.  R.  R.  Co.,  561.) 

2.  BAILMENT.— A  BAILEE  MAY  EXCUSE  nonaelivery  to  the 
bailor,  of  the  property  constituting  the  bailment,  by  proof  that  he  haa 
delivered  it  to  the  rightful  owner.  (Shellenberg  v.  Fremont  etc.  R.  R. 
Co.,  661.) 

3.  REFUSAL  TO  SURRENDER  GOODS— BURDEN  OF  PROOF. 
In  an  action  against  a  common  carrier,  or  other  bailee,  to  recover  for 
refusal  to  surrender  the  property  in  its  possession  to  a  person  other  than 
the  bailor,  claiming  to  be  the  owner,  the  burden  of  proof  is  upon  such 
claimant  to  establish  his  right  to  the  property,  (fcihellenberg  v,  Fre- 
mont etc.  R.  R.  Co.,  561. ) 

See  Interpleader ;  Larceny,  3. 

BALLOTS. 
See  Elections. 

BANKS. 

CORPORATIONS  — NOTICE.  — AN  OFFICER  OF  A  BANK, 
dealing  w^ith  it  in  his  individual  interest  and  capacity,  does  not  charge 
it  with  notice  of  facts  within  his  knowledge,  and  not  communicated  to 
the  other  bank  officers.     (State  Bank  v.  Mathews,  565.) 

See  Checks;  Corporations,  11 ;  Guaranty,  1,  2. 

BASTARDS. 
See  Parent  and  Child,  1-3. 

BILLS   OF  LADING. 

1.  BILLS  OF  LADING— INDORSEMENT.— Bills  of  lading  are 
symbols  of  property,  and,  when  properly  indorsed,  operate  as  a  delivery 
of  the  property  itself,  investing  the  indorsees  with  a  constructive  custody, 
which  serves  all  the  purposes  of  an  actual  possession,  and  so  continues 
until  there  is  a  valid  and  complete  delivery  of  the  property  under  and 
in  pursuance  of  the  bill  of  lading  and  to  the  parties  entitled  to  receive  it. 
(Union  Pac.  Ry.  Co.  v.  Johnson,  540.) 

2.  BILL  OF  LADING  given  for  grain,  "  marked  and   consigned  as 

noted  below,  to  be  transported  to and  delivered  fit  the  railway  depot, 

on  payment  of  freight  charges,  together  with  such  charges  as  have  been 
advanced  on  the  same.  Consiiinee,  Brown  Bros.,  liraiii  Company.  Desti-? 
nation,  Milwaukee,  Wis.,"  and  containing  the  following  notations, 
"  Care  Union  Elevator,  Council  Bluffs,  Iowa.  Stop  at  Brown  Bros.  Ele- 
vator Company  to  clean.  Transfer  at  Council  Bluffs,"  is  a  through  bill 
of  lading,  and  doe?  not  authorize  a  delivery  of  the  grain  to  a  consignee 
at  an  intermediate  point,  without  presentation  of  the  bill  of  ladine. 
(Union  Pac.  Ry.  Co.  v.  Johnson,  540.) 

See  Carriers,  9,  10. 

BILL  OF  PARTICULARS. 
BILL  OF   PARTICULARS.— If  the  items  of  any  account  In 
respect  to  amounts,  dates,  and  what  accrued  are  particularized  ta 
the  body  of  the  complaint,  no  other  bill  of  particulars  need  be  filed. 
(McCoy  V.  Oldham,  208.) 
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BONA  FIDE  PURCHASERS. 

See  N^otiable  Instruments,  2;  Public  Lands,  4;  Usory;  Vendor  and 

Purchaser,  2-8. 

BONDS. 
See  Interest;  M'onicipal  Corporations,  3,  5;  Officers,  4-7;  Suretyship. 

BOUNDARIES. 
See  W  aters,  2. 

BROKERS. 

1.  BROKERS.  —  NO  DISTINCTION  EXISTS  BETWEEN 
AGENTS  TO  SELL  REAL  ESTATE  and  agents  to  find  purchasers 
therefor.    (McFarlaiid  v.  Lilhird,  234.) 

2.  BROKERS— COMMISSION,  WHEN  DUE.— When  a  broker  to 
sell  land  has  found  a  purchaser  ready  and  willing  to  buy  upon  the 
terms  proposed  by  the  owner,  he  has  performed  his  part  of  the  con- 
tract, and  his  commission  is  due,  although,  through  the  fault  of  the 
owner,  llie  sale  is  not  consummated.     (Mctarland  v.  Lillard,  234.) 

3.  BROKERS— COMMISSIONS— STATUTE  OF  FRAUDS.— If  a 
real  estate  broker  procures  a  purchaser,  the  owner  cannot,  after  re- 
pudiating the  contract  of  sale,  defeat  an  action  for  the  broker's  com- 
mission, on  the  ground  that  such  contract  is  Toid  as  within  the  stat- 
ute of  frauds  because  not  in  writing,  unless  It  is  agreed  between  the 
broker  and  the  owner  that  such  contract  of  sale  shall  be  in  writing. 
McFarhind  v.  Lillard,  234.) 

4.  BROKERS-COMMISSION— CHANGE  IN  TERMS  OF  SALE. 
Although  the  terms  of  sale  made  by  a  real  estate  broker  differ  from 
the  original  terms  agreed  upon  by  himself  and  the  owner,  he  may 
recover  his  commission,  if  the  terms  upon  which  he  sells  are  ac- 
ceptetl  by  tiie  owner.     (.McFarlami  v.  Lillard,  234.) 

5.  BROKERS  — COMMISSIONS  — FINANCIAL  ABILITY  OF 
PURCHASER.— If  a  broker  to  sell  real  estate  procures  a  purchaser, 
the  owner  cannot,  after  repudiating  the  sale  on  some  other  ground 
than  the  purchaser's  financial  inability  to  complete  the  purchase,  de- 
feat an  action  for  the  broker's  commission  on  the  last-mentioned 
ground,  unless  that  ground  is  made  an  element  of  the  contract  be- 
tween the  broker  and  the  owner.    (McFarland  v.  Lillard,  234.) 

BURDEN  OF  PROOF. 
Bee  Bailment,  3;  Carriers,  II;  Insurance,  28. 

CANALS. 
See  Irrigation. 

CANCELLATION. 
Bee  Equity,  1 ;  Public  Landa. 

CARRIERS. 

L  A  CARRIER'S  DUTY  INCLUDES  THE  FURNISHING  OF 
A  GOOD  AND  SUF'FICIENT  VEHICLE  in  which  to  trnnsport 
art  tries  which  M  ondertakofl  to  carry.  (Chicago  etx^  B.  B.  Co.  t.  Davis. 
143.) 

2.  V  TARRIER  FURNL««HING  A  DEFECTIVE  REFRIGER- 
ATOR CAB  whereby  property  shipped  therein  becomes  heated  and 
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spoilt,  Is  answerable  to  the  shipper  for  the  resulting  damages.    (Ohl- 
cago  etc.  R.  R.  Co.  v.  Davis,  143.) 

3.  A  CARRIER  IS  NOT  RELIEVED  FROM  LIABILITY  FOB 
DAMAGES  RESULTING  FROM  FURNISHING  A  DEFECTIVE 
REFRIGERATOR  CAR,  by  the  fact  that  the  person  of  whom  the 
shipper  purchased  the  goods  shipped  had  undertaken  the  duty  of 
inspecting  such  car  and  had  been  neglijrent.  In  performing  such 
duty,  he  was  the  agent  of  the  carrier,  and  not  of  the  shipper.  (Chi- 
cago etc.  R.  R.  Co.  V.  Daiviis,  143.) 

4.  CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION. 
—TENDER  OF  PAYMENT  OP  FREIGHT  CHARGES,  when  goods 
are  offered  for  shipment  and  cars  demanded,  is  not  a  condition  prec- 
edent to  recovery  from  a  carrier  for  refusal  to  furnish  cars  and  for 
increased  freight  demanded  after  such  offer,  if  the  carrier  requires 
payment  only  before  delivery  tto  the  consignee.  (Chicago  etc.  R.  R. 
Co.  V.  Wolcott,  320.) 

5.  CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION 
—EVIDENCE.— In  an  action  by  a  shipper  against  a  carrier,  to  recover 
for  discrimination  in  failing  to  furnish  him  with  cars  when  de- 
manded, evidence  as  to  the  fluctuation  of  the  markets,  as  well  as 
statements  made  by  the  officers  and  agents  of  the  carrier  at  the  place 
of  shipment  relative  to  furnishing  cars,  is  admissible  in  favor  of  the 
shipper.     (Chicago  etc.  R.  R.  Co.  v.  Wokott,  320.) 

6.  CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION.— 
A  carrier  is  liable  for  loss  to  a  shipper,  sustained  by  reason  of  its 
failure  to  furnish  him  with  means  of  transportation,  when  he  has  no 
other  means  of  placinc:  his  goods  upon  the  marlvet  until  after  prices 
have  fallen,  and  he  has  sustaned  a  loss.  (Chicago  etc.  B.  R.  Oo.  y, 
Wolcotit.  320.) 

7.  CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION.— 
A  carrier  is  liable  for  loss  sustained  by  a  shipper,  by  reason  of  its 
failure  to  furnish  him  with  means  of  transportation  for  his  produce 
to  poinits  beyonid  its  own  line,  when  he  has  no  other  means  of  ship- 
ment, and  the  carrier  holds  itself  out  as  furnishing,  and  does  furnish, 
for  others,  transportation  to  such  points.  (Chicago  etc.  R.  R.  Co.  v» 
Wolcott,  320.) 

8.  CARRIERS  — FAILURE  AND  INABILITY  TO  FURNISH 
TRANSPORTATION.— The  inability  of  a  common  carrier  to  furnish 
cars  at  the  times  and  in  the  numbers  required  by  a  shipper,  is  matter 
of  defense,  which  must  be  pleaded  and  proved  in  an  action  by  the 
shipper  to  recover  for  failure  to  furnish  such  transportation.  (Chi- 
cago etc.  R.  R.  Co.  v.  Wolcott,  320.) 

9.  LIMITING  LIABILITY  BY  CONTRACT.— A  stipulation  In  a 
bill  of  lading  that  the  carrier  shall  not  be  answerable  for  decay  of 
perishable  articles,  or  injury  by  heat  or  frost,  does  not  relieve  it  from 
liability  for  its  own  negligence  in  furnishing  a  defective  re- 
fTigeratx>r  car.    (Chicago  etc.  R.  R.  Co.  v.  Davis,  143.) 

10.  A  BILL  OF  LADING  ASSUMING  TO  EXEMPT  A  CARRIER 
from  liability  does  not  accomplish  that  purpose,  unless  the  shipper 
accepted  the  bill  of  lading  understanding  and  assenting  to  the 
restrictions  contained  therein,  and  whether  he  did  so  is  a  Question 
of  fact.    (Chicago  etc.  R.  R.  Co.  v.  Davis,  143.) 

11.  CARRIERS.— The  burden  of  proving  facts  which  terminate 
a  carrier's  liability  as  such,  must  be  assumed  by  it.  (Kirk  v.  Chi- 
cago etc.  Ry.  Co.,  397.) 

12.  DELIVERY  OF  GOODS  BY  A  COMMON  CARRIER  to  the 
consignee  is  made  at  the  peril  of  the  carrier,  unless,  when  made,  the 
consignee  surrenders  the  bill  of  lading  either  made  or  indorsed  to  him« 
self.    (Union  Pac.  Ry.  Co.  v.  Johnston,  540.) 


940  Index. 

13.  ^nSDELR^ERT— CONVERSION.— A  carrier  delivering  to  the 
consignee  at  an  intermediate  point,  grain  for  which  it  has  given  a 
through  bill  of  lading,  without  the  surrender  of  such  bill,  is  guilty  of 
misdelivery  and  conversion,  for  which  it  is  liable  to  an  indorsee  for  value 
of  the  bill  of  lading.    (Union  Package  Oo.  v.  Johnson,  540.) 

14.  CARRIERS— THE  REFUSAL  OF  A  COMMON  CARRIER  to 
surrender  goods  in  its  possession  to  the  rijihtiul  owner  constitutes  a  con- 
version, for  which  he  niav  recover,  if  entitled  to  posseesion  at  the  time  of 
his  demand.    (Sbellenberg  v.  Fremont  etc.  R.  U.  Co.,  561.) 

15.  CARRIERS.— PAYMENT  OF  FREIGHT  CHARGES  required 
by  the  carrier  before  deUvery,  upon  the  alternative  of  nonshipment, 
is  not  a  voluntary  payment    (Chacogo  etc.  R.  R.  Co.  v.  Wolcoti,  320.) 

16.  CARRIERS  —  FREIGHT  CHARGES  —  RiiiCOVERY.  —  Over- 
charges made,  la  violation  of  a  statute  prohibiting  an  increase  in 
freight  rates  over  the  rate  charged  at  the  time  f reicht  is  tendered  to 
a  railroad,  may  be  recovered  back  when  paid.  (Ghica^  etc.  R.  R. 
Co.  V.  Wolcott,  320.) 

17.  CARRIERS— GARNISHMENT— ESTOPPEL.— A  common  car- 
rier having  adopted  a  certain  place  as  a  station  on  its  line,  and  en- 
tered into  a  contract  of  carriage  therefrom,  is  estopped  to  deny,  In 
garnishment  proceedings,  that  property  delivered  In  Its  yard  at  such 
place,  and  awaiting  shipment  by  It,  Is  in  its  possession.  (Landa  r. 
Hoick,  459.) 

18.  COMMON  CARRIERS  MAY  SO  HOLD  THEMSELVES  out 
to  the  public  as  to  become  liable  for  not  receiving  and  carrying  goods 
beyond  their  own  lines.    (Chicago  etc.  R.  R.  Co.  v.  Wolcott,  320.) 

19.  A  CARRIER  OF  LIVESTOCK,  WHO  PERMITS  THE  PEN  in 
wtiich  it  must  be  placed  for  lotdinv,  to  have  in  it  salt  water  accessible 
to  such  stock,  and  from  the  drinking  of  it  they  will  probably  sicken  and 
die,  is  answerable  for  the  damages  8uff«  red  on  that  account  by  a  shipper. 
(Norfolk  etc  R.  R.  Co.  v.  Harman,  855.) 

6ee  Attachment,  4,  5;    Bailment,  8;    Interpleader;   Interstate  Oom- 
merce,  6;  Railroads,  13-24;  Telegraph  Companies,  L 

CEMETERIES. 
See  Nuisance,  1. 

CERTIFICATES. 
Bee  Public  Lands,  1,2. 

CHARACTER. 
8ee  False  Imprisonment,  1. 

CHATTEL  MORTGAGES. 
See  Assignment  for  the  Benefit  of  Creditors,  2;  Execution,  8-12. 

CHECKS. 

1.  BANKS  AND  BANKING.— A  check  Is  within  the  provisions  of 
the*  statute  providing  that.  In  actions  upon  promissory  notes  or  bills 
of  exchange  by  an  indorsee,  possession  of  the  note  or  bill  Is  prima 
facie  evidence  that  it  was  indon»e<I  bv  the  person  bv  whom  it  appears 
to  be  endorsed.    (Estea  r.  Lovering  Shoe  Co.,  424.) 

2.  BANKS  AND  BANKING.— A  CHECK  IN  THE  POSSESSION 
OF  A  PARTY  In  a  city  distant  from  the  bank  upon  v  hicb  It  Is  drawn, 
Ave  or  six  days  after  Its  date,  is  not  stale  and  overdue,  so  as  to  subject 
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an  Indorsee  In  good  faith  and  for  valne  to  an  equitable  defense  ex- 
isting In  faror  of  the  drawer.    (Estes  v.  Levering  Shoe  Co.,  424.) 

3.  BANKING.— A  CHECK  DRAWN  FOl!  VALUE  BY  A  DE- 
POSITOR in  a  bank  operates,  pro  tanto,  in  Illinois  as  an  assignment 
of  the  funds  of  such  depositor  in  such  bank,  but  the  law  is  other- 
wise in  New  York.    (Abt  v.  Amea-icain  etc.  Bank,  175.) 

4.  CONFLICT  OF  LAWS— BANKING.— A  CHECK  DRAWN  IN 
ILLINOIS  on  a  New  York  bank,  and  paj'able  there,  is  controlled  by 
the  laws  of  the  latter  state,  and  therefore  does  not  take  effect  as  an 
assignment,  pro  tanto,  of  the  funds  of  the  drawer  in  a  New  York 
bank,  though  it  would  have  effected  such  an  assignment  under  the 
laws  of  Illinois  had  the  check  been  drawn  upon  a  bank  doing  busi- 
ness therein.  Nor  are  the  rights  of  the  drawee  increased  by  the 
fact  that  the  bank  in  New  York  has  paid  the  funds  which  were 
therein,  to  an  assignee  for  ttie  benefit  of  creditors  under  an  assign- 
ment made  in  the  sitate  of  Illinois.  (Abt  v.  Americaoi  etc.  Bank» 
175.) 

CIRCUMSTANTIAL  EVIDENCE. 
See  Homicide,  2. 

CLAIMS. 
See  Executors  and  Administrators ;  Statutes,  7. 

CLOUD  ON  TITLE. 

1.  A  CLOUD  UPON  THE  TITLE  is  a  semblance  of  title,  either 
legal  or  equitable,  or  a  claim  of  a  right  in  lands,  appearing  in  some 
legal  form,  but  which  is,  in  fact,  invalid,  or  which  it  would  be  in- 
equitable to  enforce.    (Shxilts  v.  Shults,  188.) 

2.  A  BILL  IN  EQUITY  CLAIMING  TITLE  TO  LANDS,  dismissed 
without  a  hearing  upon  the  merits,  may  constitute  a  cloud  upon  the 
title  to  such  lands,  on  account  of  which  the  owuer  is  entitled  to 
maintain  a  subsequent  suit  in  equity  to  remove  such  cloud.  (Shulta 
V.   Shults,   188.) 

COLLATERAL  ATTACK. 
See  Actions,  2;  Appeal,  8;  Jurisdiction;  Taxes,  1. 

COLLATERAL  SECURITY. 
See  Corporations,  4. 

COMMISSIONERS. 
See  Insurance,  13;  Public  Lands,  11« 

COMMISSIONS. 
See  Brokers,  2-5. 

COMPROMISE. 

COMPROMISE,  WHEN  WILL  NOT  BE  ENFORCED.— An 
agreement  by  the  owner  of  personal  property  wrongfully  withheld  from 
him  by  another,  on  the  latter's  surrendering  possession  thereof,  that  it 
shall  be  returned  to  him,  if  his  vendor,  on  a  trial  for  stealing  it,  shall 
not  be  convicted,  cannot  be  supported  as  a  compromise,  and  is  therefore 
TOid.    (Fink  V.  Smith,  750.) 

CONDITIONS. 
See  Insurance,  1-3. 
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CONFLICT  OF  LAWS. 
See  Checks,  3,  4 ;  Corporations,  20. 

CONSIDERATION. 
See  Couiracts,  1 ;  Settlements,  2. 

CONSTITUTIONS. 
1.  LAW  OF  THE  LAND  AND  DUE   PROCESS  OF  LAW  are 
legal  equivalents,  but  everything  which  may  pass  under  the  form  of 
statutory  enactment  need  not  necessarily  be  considered  the  law  of 
the  land.    (State  v.  Julow,  443.) 

2.  CONSTITUTIONAL  RIGHTS  CANNOT  BE  ABRIDGED  by 
leplslartloa  under  the  guise  of  police  regulation.  (State  t.  Jnlow, 
443.) 

3.  CONSTITUTIONAL  LAW— ENJOYMENT  OF  LIFE,  LIB- 
ERTY, AND  PROPERTY.— A  constitutional  guaranty  of  the  en- 
joyment of  life,  liberty,  and  property  carries  with  it  all  that  effectu- 
ates and  renders  complete  the  unrestrained  enjoyment  of  that  guar- 
anty.   (Staie  V.  Julow,  443.) 

4.  CONSTITUTIONAL  LAW— ENJOYMENT  OF  PROPERTY.— 
A  constitutional  guaranty  of  the  enjoyment  of  the  right  of  property 
Includes  the  right  to  acquire  property  by  labor  or  contract,  and  of 
terminating  a  contract  at  pleasure,  being  civilly  liable  for  any  unwar- 
ranted  termination.    (State  v.  Julow,  443.) 

5.  CONSTITUTIONAL  LAW.— DEPRIVING  AN  OWNER  OF 
PROPERTY  of  one  of  its  essential  attributes  is  depriving  him  of 
his  property,  within  the  meaning  of  a  constitutional  guaranty,  that 
no  person  sljall  l>o  deprived  of  life,  liberty,  or  property  without  due 
process  of  law.    (State  v.  Julow,  443.) 

bee  Legidlature ;  SUitutes,  1,  2,  6-12, 

CONTEMPT. 

1.  CONTEMPT  BY  NEWSPAPER  PUBLICATION.— Any  publi- 
cation relating  to  a  cause  pending  in  court,  tending  to  prejudice  the  pub- 
lic as  to  its  merits,  and  to  corrupt  or  eml)arraF8  the  administration  of 
justice,  or  reflecting  on  the  lril)nnal  or  its  proceedincP,  or  on  the  parties, 
juroa^,  witnesses,  or  counsel,  may  be  punished  as  a  contempt.  (Per- 
dval  V,  State,  W)8.) 

2.  CONTEMIT.— NEWSPAPER  PUBLICATION  is  a  contempt  of 
court  only  when  it  has  reference  to  a  matter  tlien  {Mjuding  in  court,  and 
is  of  a  character  tending  to  the  injury  of  |>endingan<i  subsequent  proceed- 
ings upon  such  matter.    (Percival  v.  State,  5(jS.) 

3.  (DONTEMIT  BY  NEWSPAPER  PUBLICATION  — CONCLU- 
SIVENESS OF  ANSWER.- If  a  newspaper  publication  alle>;ed  to  l)e  a 
contempt  of  court  is  indefinite  in  its  meaning  and  application,  and  not 
littelouB  per  se,  and  only  l)econie8  so  and  ma(ie  to  apply  to  the  court  by 
the  use  of  innuendrtes,  and  is  fairly  susceptible  of  an  innocent  meaning, 
■o  far  as  any  reflection  upon  the  court  is  concerned,  and  defendant  an- 
swers under  oath  that  be  used  it  in  a  sense  not  libelous,  and  declares 
that  he  intended  no  impntttion  upon  the  court,  either  impugning  the 
motives  or  intetrrity  of  the  juige,  or  to  embarrass  the  adniiiilHlration  of 
justice,  his  answer  miut  be  taken  as  conclusive.  (Percival  v.  btate.  66S.) 

CONTRACTS. 
1.  CONSIDERATION,  WANT  OF.— A  contract  made  bv  the  owner 
to  obtain  pofHefsion  of  his  goods,  when  they  are  unlawfully  withheld 
from  him,  is  without  conslderatiou  and  void.    (Fink  r.  SmJtih,  760.) 
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2.  CONTRACTS.— TF  TWO  CONTRACTS  ARE  CONTEMPORANE- 
OUcsLY  EXECUTED  by  the  same  parties,  and  relate  to  the  same  sub- 
ject matter,  they  must  be  construed  together  as  constituting  but  one 
agreement.     (Bradtfeldt  v.  Cooke,  701.) 

3.  PUBLIC  POLICY.— If  a  contract  when  made  conforms  to  the 
public  policy  of  the  Btate^  ft  change  in  pnbllc  policy  cannot  arodd  It. 
(Stephems  v.  Southern  Fac.  R.  R.  Co.,  17.) 

4.  CONTRACTS  — ENFORCEMENT  OF  WHEN  ILLEGAL.— A 
court  will  not,  in  an  action  between  the  parties  to  an  illegal  contract, 
lend  its  aid,  either  to  annul  it  when  executed,  or  to  enforce  it  when 
executory.    (Bradtfeldt  v.  Oooke,  701.) 

5.  FALSE  REPRESENTATION  OF  A  MATERIAL  FACT,  consti- 
tntirigr  the  inducement  of  a  contract,  on  which  the  purchaser  has  aright 
to  rely,  is  always  a  ground  for  rescission  in  a  court  of  equity.  (Wil- 
son V.  Carpenter,  824.) 

See  Evidence,  10;  Mistake;  OfHcers,  1,  2;  Sales;  Statutes,  5. 

CONVERSION. 
See  Carriers,  13,  14, 

CORPORATIONS. 

1.  ORGANIZATION  — AGENCY.  — Stock  subscribers  present  at 
the  organization  of  a  corporation  are  agents  for  absent  subscribers 
only  for  the  formation  of  such  a  corporation  as  has  been  agreed  upon 
by  all  of  the  subscribers.  If  those  present  go  beyond  the  bounds 
set,  and  form  a  corporation  with  additional  and  distinct  purposes, 
they  exceed  their  authority,  and  their  acts,  as  to  absent  and  noncon- 
senting  subscribers,  are  void.  (Marysvdlle  Electric  Light  etc.  Co.  v. 
Johnson,  34.) 

2.  CORPORATIONS.— THE  CUSTOM  of  a  corporation  to  issue  a 
certificate  of  stock  to  replace  one  which  has  been  lost  only  upon 
execution  of  a  bond  of  indemnity,  is  not  binding  upon  its  stockhold- 
ers, nor  does  it  deprive  them  of  any  remedy  which  they  may  other- 
wise have  to  compel  the  issnins;  of  such  certificate  without  the  giv- 
ing of  indemnity,     (Guilford  v.  Western  Union  Tel.  Co.,  407.) 

3.  COKl'OKATIONS,  LOST  CERTIFICATE  — INDEMNITY. — 
Before  issuing  a  new  certificate  of  stock  in  place  of  one  alleged  to 
have  been  lost,  indenmity  cannot  be  exacted  by  the  corporation, 
where  a  statute  of  the  state  provides  that  if  the  evidence  is  clear 
that  such  certificate  has  been  lost  or  destroyed,  and  that  it  has  not 
been  heard  of  for  the  period  of  seven  years,  it  shall  be  the  duty  of 
the  corporation  to  issue  a  new  certificate  without  indemnity,  and  it 
appears  that  the  original  certificate  disappeared  twelve  years  prior 
to  the  trial,  during  all  of  which  time  regular  dividends  had  been 
declared  on  the  stock,  and  no  claimant  to  either  the  stock  or  the 
certificate  had  appeared,  other  than  the  person  to  whom  it  issued 
and  his  heirs  at  law.  Independently  of  the  statute,  the  right  to  a 
new  certificate  should,  under  the  circumstances,  be  affirmed,  though 
the  appllcaTit  Is  unable  .to  give  any  Indemnity.  (Guilford  v.  West- 
ern Union  Tel.  Co.,  407.) 

4.  ONE  HOLDING  STOCK  AS  COLLATERAL  SECURITY  only 
is  entitled  to  the  same  remedy  by  suit  to  obtain  relief  against  the 
misappropriation  of  funds  and  property  of  the  corporation  as  any 
other  stockholder.     (Green  v.  Hedenberg,  178. 

5.  CORPORATIONS— STOCKHOLDER'S  SUIT.— If  the  officers 
of  a  corporation  wrongfully  deal  with  its  property,  to  the  Injury 
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of  the  stockholders,  they  may  maintain  a  bill  ajralnst  the  corporation 
and  Its  officers  for  relief  agrainst  such  misappropriation.  Before 
bringing  their  bill,  they  should  make  demand  on  the  proper  officers 
of  the  corporation  to  bring  It,  but  if  it  is  reasonably  certain  tliat 
sneh  demand  would  be  nnayailing,  It  need  not  be  made.  (Green  r. 
Hedenberg,  178.) 

6.  CORPORATIONS  —  LIABILITY  ON  STOCK  SUBSCRIP- 
TIONS—CONDITIONS PRECEDENT.— A  contract  to  subscribe  for 
shares  in  a  cori)oration  to  be  thereafter  formed  does  not  become 
binding  or  create  a  liability  until  all  conditions  precedent  upon  which 
the  contract  is  made  have  been  performed,  and  no  liability  is  in- 
curred, unless  the  corporation  which  is  organized  is  the  8i>ecific  cor- 
poratiooi  contemplated  at  the  time  of  the  agreement.  (Marysrille 
Electric  Light  etc.  Oo.  v.  Johnson,  34.) 

7.  LIABILITY  ON  STOCK  SUBSCRIPTION  —  ADDITIONAL 
PURPOSE  OF  CORPORATION.— A  subscriber,  who  contracta  to 
take  stock  in  a  corporation  to  be  formed  for  a  certain  and  specified 
purpose,  cannot,  without  his  consent,  be  compelled  to  pay  money 
toward  the  formation  of  a  corporation  for  an  additional  and  distinct 
purpose.    (Marj-erille  Electric  Light  etc.  Co.  v.  Johnson,  84.) 

8.  CORPORATIONS,  I'OWERSOF.— A  SUBSCRIPTION  of  a  sum 
of  money  by  a  corporation,  to  be  paid  on  the  location  of  a  post- 
office  on  a  lot  adjoining  that  on  which  its  business  was  conducted. 
Is  not  ultra  vires,  where  it  Is  engaged  in  manufacturing  and  dealing 
In  certain  articles  of  merchandise,  and  tlie  location  of  the  postoffice 
might  reasonably  be  expected  to  promote  its  business  and  enhance 
its  profits.    (B.  S.  Greesn  Co.  v.  Blodgo-tt,  146.) 

9.  A  CORPORATE  SEAL  IS  NOT  ESSENTIAL  to  the  validity 
of  a  TiTltten  contract  entered  dnto  by  a  corporation.  (B.  S.  Greeo 
Co.  V.  Blodgett,  14G.) 

10.  CORPORATIONS— NOTICE  TO  OFFICER  AS  NOTICE  TO 
CORPORATION.— Knowledge  which  comes  to  an  officer  of  a  corpo- 
ration through  his  private  transactions,  and  beyond  the  range  of  his 
official  duties,  is  not  notice  to  the  corporation,  although  he  is.  at  the 
dme,  the  managing  agent  of  the  corporation.  (Kearney  Bank  r. 
Fro  man.  456.) 

11.  CORI'ORATIONS- DECLARATIONS  OF  OFFICER  —  EVI- 
DENCE.—In  an  action  by  a  bank  on  a  note  against  two  parties,  as 
partners,  a  declaration  made  to  a  third  person  by  an  officer  of  the 
bank  having  no  connection  with  Its  active  management,  that  he  does 
not  regard  the  defendants  as  partners,  Is  incompetent  as  evidence  to 
show  that  the  knowledge  of  such  officer  is  notice  to  the  bank  that  the 
defendants  are  not  partners.  The  admission  oi  such  evidence  Is 
prejudicial  and  reversible  error.    (Kearney  Bank  r.  Frotnan,  466.) 

12.  CORPORATIONS— LIABILITY  FOR  WILLFUL  ACT  OF 
AfJFJNT.  —  A  corporation  Is  responsible  for  the  acts  of  Its  agent 
performed  while  engaged  in  the  discharge  of  duties  within  the  gen- 
i-rnl  B<-oi)e  of  his  agency,  although  the  particular  act  was  willful,  and 
no<t  directly  authorized.  (Plttaburgli  etc.  R.  R.  Co.  v.  Suilivan, 
813.) 

IS.  LIABILITY  FOR  AGENT'S  WRONGFUL  ACT.— A  corpora- 
tion Intrusting  a  general  duty  to  an  agent  Is  liable  to  an  Injured  per- 
son for  damages  flowing  from  the  agent's  wrongful  act,  done  In  the 
course  of  his  general  authority,  although,  In  doing  the  particular  act, 
the  agent  may  have  falh>d  In  his  duty  to  his  principal,  and  dlKol>eyed 
his  Instructions.    (Pittsburgh  etc.  R.  R.  Co.  ▼.  SuUfvwi,  813.) 

14.  THE  PRESIDENT  OF  A  CORPORATION  owning  and  pub- 
llshlng  a  newspaper  is  a  proper  person  to  certify,  under  oatli,  to 


Index.  945 

the  publication  of  a  notice  therein.  It  Is  not  necessary  to  affix  the 
©eal  of  the  corporatiooa  to  such  verified  certificate.  (Hertig  v.  Peo- 
ple. 162.) 

15.  CORPORATIONS  —  POWERS  OF  PRESIDENT.  —  The  presi- 
dent of  a  corporation,  by  virtue  of  his  oMce  merely,  has  very  little 
authority  to  act  for  the  corporation.  His  powers  depend  upon  the 
nature  of  the  corporate  business  and  the  authority  given  him  by  the 
board  of  directors.  They  may  invest  him  with  authority  to  act  as  the 
chief  executive  officer  of  the  corporation.  This  may  be  done  by  reso- 
lution, or  bv  acquiescence  in  a  course  of  transacting  the  corporate 
business.    (National  Staibe  Bank  v.  Vigo  County  Nat.  Bank,  330.) 

16.  CORPORATIONS.  —  ONE  DEALING  WITH  THE  PRESI- 
DENT of  a  corporation,  in  the  usual  course  of  business,  and  within 
the  powers  which  he  has  been  accustomed  to  exercise  without  objec- 
tion from  the  directors,  has  the  right  to  assume  that  he  has  been  in- 
vested wltJi  those  powers.  (Nationajl  State  Bank  v.  Vigo  CJouaty 
Nat.  Bank,  330.) 

17.  CORPORATIONS— CONTRACT  MADE  BY  PRESIDENT.— If 
a  contract  Is  made  in  the  name  of  a  corporation  by  its  president,  in 
the  usual  course  of  business,  which  the  directors  have  the  power  to 
authorize  him  to  make,  or  to  ratify  after  it  is  made,  the  presumption 
is  that  the  contract  is  binding  on  .the  corporation.  (National  State 
Bank  v.  Vigo  County  Nat  Bank,  330.) 

18.  CORPORATIONS— FOREIGN,  JURISDICTION  OVER.— If  a 
foreign  corporation  is  allowed  to  do  business  and  maintain  suits  in 
this  state,  justice  requires  that  we  should  here  enforce  its  liabilities 
existing  in  favor  of  our  citizens.  (Gudlfoird  v.  Western  Union  Tel. 
Co..  407.) 

19.  CORPORATIONS,  FOREIGN,  COMPELLING  ISSUING  OF 
STOCK  BY.— The  courts  of  this  state  have  jurisdiction  to  compel  a 
foreign  corporation  doing  business  therein  to  issue  a  certificate  of 
stock  to  a  citizen  of  this  state  in  lieu  of  a  pre-existing  certificate 
which  has  been  lost.     (Guilford  v.  Western  Union  Tel.  Co.,  407.) 

20.  CORPORATIONS,  FOREIGN,  CONFLICT  OF  LAWS.— The 
general  law  of  the  state  in  which  a  corporation  was  formed,  not 
constituting  part  of  its  charter,  but  providing  a  method  of  obtain- 
ing new  stock  certificates  in  place  of  originals  which  have  been 
lost,  is  not  binding  upon  a  citizen  of  another  state,  nor  can  it  exclude 
him  from  any  of  the  remedies  available  in  that  state  to  compel  the 
Issuing  to  him  by  such  corporation  of  a  certificate  of  stock  to  replace 
*he  one  which  Ihafi  been  lost  (Guilford  v.  Western  Union  TeL  Co., 
407.) 

See  Estoppel;  Real  Property,  1;  Receivers,  2. 

CORPUS  DELICTI. 
See  Homicide. 

COSTS. 
RECEIVERS— FEES  OF— TAXATION  OF  AS  COSTS.— It  is 
reversible  error  for  the  court,  without  examination  of  a  receiver's  ac- 
count, to  direct  that  all  such  receiver's  expenses  and  compensation  shall 
be  taxed  as  costs  by  the  clerk  of  the  court  against  tho  unsnccessful  party 
to  the  suit  and  the  amount  thereof  entered  In  the  Judgment  (Cut- 
ter V.  Pollock,  644.) 

COTENANCY. 
1.  COTENANCY— ACTION  FOR  RENT.-If  tenants  In  common 
have  executed  a  joint  demise,  they  must  Join  in  actions  based  upon 
Am.  St.  Rjcp.,  Vou  L.  -60 
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tbe  lease,  unless  It  provides  for  a  separate  rendering  of  rent  to  each, 
or  a  separate  covenant  for  the  payment  of  rent  to  each;  but  If  they 
have  not  so  bound  themselves,  and  are  claiming  rents  under  a  lease 
made  by  the  ancestor,  their  rights  accord  with  their  interests,  the  ac- 
cruing rent  Is  apportioned  among  them,  and  the  tenant  can  be  com- 
pelled to  pay  to  each  hJa  proportionate  share.  (Bowser  t.  Oox, 
274.) 

2.  COTENANCY— IRRIGATING  DITCH— REPAIRS.— If  tenants 
in  common  of  an  irrigating  ditch  neglect  to  keep  it  in  repair,  one  of 
them  has  no  right  to  stop  up  the  ditcli,  though  it  causes  an  overflow  ou 
his  land.  All  are  equally  bound  to  repair,  and  the  injured  cotenant  may 
protect  himself  l)y  coranleting  tlie  necessary  repairs  and  holdins  his  co- 
tenants  liable  for  their  share  of  the  expense.    (Moas  v.  Rose,  743.) 

See  Ejectment,  2,  3. 

COURTS. 
PRACTICE-VOID  ORDERS.-AN  EX  PARTE  order  of  court, 
procured  by  the  clerk  thereof,  forbidding  a  guardian  from  Issuing 
execution  on  a  judgment  procured  by  him  aa  guardian,  la  to1<L 
(Curran  v.  Abbott,  337.) 

COVENANTS. 

1.  A  COVENANT  MAY  BE  ENFORCED  IN  EQUITY,  WHETHER 
IT  RUNS  WITH  THE  LAND  OR  NOT,  where  it  appears  that  it  was 
the  intention  of  the  parties  that  it  should  bind  their  successors  in  inter- 
est, as  well  as  themselves.  (Bald  Eagle  V^alley  B.  R.  Co.  y.  Nittany 
Valley  R.  R.  Co.,  807.) 

2.  COVENANTS,  SUCCESSORS  IN  INTEREST,  WHEN  BOUND 
BY. — If  a  covenant,  or  agreement,  has  been  made  between  two  parties 
respecting  their  property,  and  the  interest  of  one  of  them  is  afterward 
subjected  to  a  judicial  sale  under  a  lien  antedating  such  covenant,  and 
the  purchaser,  after  his  purchase,  recognizes  antl  acts  upon  the  agree- 
ment for  a  time,  thus  receiving  benetit  therefrom,  this  is  an  adirmance 
of  the  covenant,  and  though  it  relates  to  land,  and  the  affirmance  ia 
by  parol,  it  be  -omes  binding  upon  such  purchaser,  and  equity  will  re- 
quire him  to  perform  it.  (Bald  Eagle  Valley  R.  R.  (;!o.  v.  Nittany  Val- 
ley R.  E.  Co.,  807.) 

Bee  Landlord  and  Tenant. 

CRIMINAL  LAW. 
Bee  Arrest:  Homicide;  Larceny;  Statutes,  9, 11 ;  Trial,  6i, 

CROSSINGS. 
Bee  Railroads,  4-0. 

DAMAGES. 
JURY  TRIAL.— DAMAGES  AWARDED  LESS  IN  AMOUNT 

than  the  damages  te8tifie<l  to,  raise  no  presumption  that  the  jury  was 

influenced  by  passion  or  prejudice  in  making  the  award.    (Beatrice  t. 

Leary,  546.) 

Bee  Highways,  8-6;  Husband  and  Wife,  7,  8;  Insane  Persona;  Land- 
lord and  Tenant,  4;  Municipal  Corporations,  ft-10;  Sales,  7. 

DAMS. 
See  Negligence,  2. 
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DEATH. 
See  Negotiable  Instruments,  5. 

DEBTOR  AND  CREDITOR. 
See  Assignment  for  the  Benefit  of  Creditors,  8 ;  Fraudulent  Conveyancefl* 

DECLARATIONS. 
See  Corporations,  11, 

DEEDS. 

1.  CONVEYANCE  —  REPUGNANCY.— IF  THE  TERMS  USED 
IN  A  DEED  VEST  THE  FEE  IN  THE  FIRST  TAKER,  other  parts 
of  the  instrument  showing  an  intention  to  give  a  less  estate  must  be 
disregarded.  Therefore,  if  a  deed  purports  to  convey  real  property 
to  two  grantees,  but  contains  a  clause  declaring  that,  in  case  either 
grantee  dies  without  heirs,  her  interest  shall  vest  in  the  survivor, 
suoh  clause  is  not  wholly  inoperative.    (Palmeir  v.  Cook,  165.) 

2.  DEEDS,  DELIVERY  OF,  WHAT  IS.— If  a  grantor,  by  his 
acts  of  delivery,  loses  all  control  over  an  instrument  by  which  a 
grantee  is  to  become  possessed  of  an  estate,  then  there  is  a  sufficient 
delivery.  The  question  is  to  be  determined  largely  by  the  intention 
of  the  grantor,  which  may  be  ascertained  by  his  acts  and  declara- 
tions, and  by  the  circumstances  attending  the  execution  of  the  deed 
and  its  delivery  to  a  third  party.    (Shults  v.  Shults,  188.) 

3.  DELIVERY.— IF  THE  GRANTOR  LEAVES  HIS  DEED  IN 
THE  POSSESSION  OF  A  THIRD  PERSON,  and  there  is  no  testi- 
mony as  to  the  directions  given  to  him,  and  the  deed  is  afterward 
taken  away  by  the  grantor  and  destroyed,  and  he  at  all  times  re- 
tained possession  of  the  premises,  selling  part  and  exercising  rights 
of  ownership  over  the  whole,  a  final  and  operative  delivery  of  the 
deed  will  not  be  presumed.    (Shults  v.  Shults,  188.) 

See  Estates,  1;  Mortgages,  1;  Sheriffs,  1,  3. 

DEFAULT. 
See  Judgments,  8-11, 

DEFINITIONS, 

Affidavit.    (Hertig  v.  People,  162.) 
Cloud  on  title.     (Sliults  v.  Shults,  188.) 
Employes.     (Johnston  v.  Barrills,  717.) 

LABORERS  are  those  who  perform  with  their  own  hands  the  con- 
tract they  make  with  their  employers,  and  not  those  who  are  mere  con- 
tractors to  have  work  done,  and  whose  compensation  is  the  profit  realized 
on  the  transaction.    (Johnston  y.  Barrills,  717.) 
*•  Month."    (McGinn  v.  State,  617.) 
**More  necessary  public  use."    Butte  etc  By.  Co.  v.  Montana  etc  By, 

Co.,  508. 
"  Necessary."    (Butte  etc.  Ry.  Co.  v.  Montana  etc.  By.  Co.,  508.) 

AN  OATH  INCLUDES  EVERY  FORM  OF  ATTESTATION 
by  which  the  party  signifies  that  he  is  bound  In  conscience  to  per* 
form  an  ajct  faithfully  and  truthfully.   (State  v.  Gay,  889.) 
Penalty.    (Krutz  v.Robbins,  871.) 

"  Presumption."    (Ward  v.  Metropolitan  etc  Ins,  Co.,  80.) 
*'  Responsible."    (State  v.  Richards,  415.) 
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WAIVER— PRESUMPTION.— A  waiver  Is  an  Intentional  re- 
linquishment of  a  known  right  A  presumption  of  the  relinquish- 
meat  of  a  known  right  cannot  be  resuMl  uu  a  i)r('siani>tion  that  such 
right  wa«  known.    (Ward  r.  Metropolitan  ete.  Ins.  Co.,  80.) 

DELIVERY. 

See  Oarriers,  12-19;  Deeds,  2, 3;  Mortgages,  2;  N^otiable  Instmmenta, 
4 ;  Settlements,  3. 

DELUSIONS. 
See  Wills,  3. 

DESCENT. 

HEIRSHIP,  FORFEITURE.— THE  MURDER  OF  A  FATHER 
BY  HIS  SON  does  not  justify  the  court  in  disregarding  the  statutes  of 
descents  and  distributions,  by  which  the  son  inherits  as  heir  of  the 
father.    (Oarpenter'a  Estate,  7C5.) 

DETINUE. 
See  Replevin,  3. 

DISCHARGE. 
See  Mortgages,  7,  8. 

DISTRIBUTION. 
See  Descent. 

DITCHES. 
See  Irrigation. 

DIVORCE. 
See  Marriage  and  Divorce. 

DRAINAGE. 
See  Municipal  Corporations,  11. 

EASEMENTS. 

1.  BASBMBNTS— PRESCRIPl'ION.— To  establish  an  easement, 
by  prescription,  of  the  right  to  have  a  building  supported  npon  the 
land  of  another,  it  Is  absolutely  essential  that  the  user  be  adverse, 
and  such  as  to  give  a  right  of  action  in  favor  of  the  party  against 
whom   It  tas  been  exercised.    (Whiting  r.   Gaylord,  87.) 

2.  5A8EMENTS  OR  GRANTS  NOT  IMPLIED,  WHEN.-Implled 
grants  of  land,  or  of  easements,  or  of  any  interest  In  land,  are  al- 
lowed In  Connecticut,  to  a  very  much  more  limited  degree  than  in 
the  other  states.    (Whiting  ▼.  Gaylord,  87.) 

3.  EASEMENT,  CONVEYANCP3  OF.— An  easomont,  not  expressly 
mentioned  In  a  deed,  does  not  pass,  unless  It  naturally  and  neces- 
sarily belongs  to  the  premiBPS.    (Whiting  v.  Gaylord,  87.) 

4.  BASEMENT  OP  SUPPORT  DEPENDS  UPON  WHAT.-The 
exlntt'nce  of  an  alleged  easement,  cLiImod  to  be  annexed  to  one's 
land,  to  use  the  land  of  another  for  a  special  purpose,  as  to  have  a 
building   supported   thereon,   depends,   generally,   on   the   question 
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wli€ther  It  Is  open,  risible,  contlnuons,  and  necessary.   (Whiting 
T.  Gaylord,  87.) 

5.  EASEMENT  OF  SUPPORT  ON  ANOTHER'S  LAND— PUR- 
CHASER  IS  NOT  OBLIGED  TO  INSPECT  PREMISES —No  ease- 
ment of  the  right  to  have  one's  building  supported  upon  the  land  of 
another,  can  be  implied,  unless  there  is  an  open  and  visible  neces- 
sity therefor,  essential  to  the  enjoyment  of  the  estate  granted. 
Hence  the  purchaser,  taking  a  deed  without  express  mention  of  such 
easement,  is  under  no  obligation  to  make  examination  and  Inquiry 
to  asceirtalii  whether  it  exists.  (Whiting  v.  Gaylord,  87.) 
See  Highways,  1,  2. 

EJECTMENT. 

1.  EJECTMENT.— PLAINTIFF  IN  EJECTMENT  MUST  RBl- 
<30VER  upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  bis  adversary's.    (Cox  v.  Arnold,  450.) 

2.  A  COTENANT  SUING  IN  EJECTMENT  cannot  recover  posses- 
«ion  of  the  whole  property,  tliough  such  possession  is  held  by  a  stranger 
to  the  title.  The  plaintiff's  recoverv  must  be  limited  to  the  interest 
whldh  he  proves.    (Marshall  v.  Palmer,  838.) 

3.  COTENANT  SUING  fN  EJECTMKNT  MUST  PROVE  the  ex- 
tent of  his  interest,  or  smffer  judgment  to  be  given  for  the  defend- 
•ant.    (M'arshall  t.  Palmer,  838.) 

ELECTIONS. 

1.  AN  ELECTION  LAW  SHOULD  NOT  BE  CONSTRUED  so 
radically  as  to  render  it  incapable  of  enforcement  without  disfran- 
chising gneat  numbers  of  eleictors  itlirough  no  fault  of  theirs.  (State 
▼.  Gay,  389.) 

2.  ELECTION  LAWS,  WHEN  DIRECTORY.— A  provision  In  a 
«tatute,  thai  two  judges  of  election,  of  opposite  political  parties, 
shall  place  their  initials  on  the  backs  of  all  ballots  before  they  are 
used  by  the  voters,  Is  not  mandatory,  and  a  failure  to  observe  this 
provision,  and  the  consequent  marking  of  the  ballots  by  judges  who 
are  of  tho  same  party,  does  not  require  the  rejection  of  such  ballots, 
when  cast  In  good  faith.    (State  v.  Gay,  389.) 

3.  ELECTION  LAWS  —  MANDATORY  PROVISIONS.  —  That 
part  of  the  statute  requiring  the  administration  of  an  oath  to  such 
voters  as  claim  the  right  to  have  their  ballots  marked  by  another. 
Is  mandatory.    (State  v.  Gay,  389.) 

4.  ELECTION  OATH,  FORM  OF,  FOR  ILLITERATE  VOTERS. 
If,  after  a  voter  has  explained  that  he  cannot  read  English,  or  can- 

.  not  see  because  he  has  left  his  spectacles  at  home,  he  is  sworn,  and 
thereafter  the  judge  says  to  him,  "You  swear  now  to  this,  that  what 
you  have  told  me  is  true,"  this  is  a  sufficient  making  oath  by  the 
voter  as  reasons  why  he  cannot  mark  his  ballot  for  himself,  and 
must  have  the  aid  of  a  judge  of  election  or  some  other  qualified 
elector.    (State  v.  Gay,  389.) 

5.  EI-ECTION  LAWS— RIGHT  TO  HAVE  BALLOTS  MARKED. 
The  fact  that  an  elector  left  his  spectacles  at  home,  and  could  not 
see  without  them,  does  not  entitle  him  to  have  his  ballot  marked  for 
blm  by  a  third  person.    (State  v.  Gay,  389.) 

6.  ELECTIONS.— THAT  THE  MARKING  OF  A  BALLOT  FOR 
AN  ILLITERATE  PERSON  was  done  at  a  table  at  which  the  judges 
and  clerks  sat,  and  in  the  presence  of  other  electors,  who  were  pas* 
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King  In  and  out  of  the  booth,  and  who  might  have  heard  how  the 
Toter  Intended  to  vote,  does  not  warrant  the  exclusion  of  the  bal- 
lots marked  under  such  circumstances,  where  there  was  no  design 
to  destroy  tflie  secrecy  of  the  ballot    (State  t.  Gay,  389.) 

7.  ELECTION  LAWS.— THE  FACT  THAT  THE  SAME  PERSON 
HAS  MARKED  THE  BALLOTS  of  more  than  three  voters  does  not 
require  the  rejection  of  such  ballots.  If  it  does  not  appear  that  any 
of  the  voters  knew  that  the  ballot  cast  by  him  had  been  marked  by 
a  person  who  had  marked  three  other  ballots,  nor  that  anyone 
Intended  any  fraud.  Nor  will  the  court  'nfer  such  knowledge  on 
the  part  of  the  voters,  because  the  room  was  small,  and  the  location 
of  the  table  on  which  the  marking  was  done  was  such  that  some  of 
the  voters  must  have  known  what  was  being  done  (Staite  r.  Gay, 
889.) 

8.  ELECTTONP— THE  FACT  THAT  A  STAMP  REQUIRED  TO 
BE  UPON  BALLOTS  BEFORE  THEY  WERE  DELIVERED  to  the 
electors  was  not  put  thereon  until  afterward,  proviletl  they  were  stamped 
before  being  put  in  the  ballot-box,  is  an  irrcenlaTity  merely,  not  re- 
quiring the  exclusion  of  such  ballots  from  the  count.  (Moyer  T. 
Van  De  Vanter,  900.) 

9.  DTSFRANOHLSING  ELECTORS  FOR  FAILURE  OF  ELEC- 
TION OFFICEKS.— A  statute  providing  that  on  each  ofhcial  ballot  the 
inspector  or  one  of  the  I'udpes  shall  write  his  initials,  and  that  any  ballot 
not  indorsed  with  such  initials  shall  not  be  counted,  is  nnconstitutional, 
where  the  constitution  declares  that  all  male  persons  possessing  certain 
qualifications  f-hull  be  entitled  to  vote  at  all  elections.  The  lesjislature 
cannot  practically  disfranchise  the  electors  of  a  precinct  who  were  them- 
Si'lves  without  fault    (Mover  v.  Van  De  Vanter,  900.) 

10.  THE  FAILURE  OF  ELECTION  OFFICERS  TO  HAVE 
BOOTHS  ERECTED  in  the  manner  prescribed  by  law  is  an  irregularity 
which  does  not  vitiflAe  the  election.  (Moyer  v.  Van  De  Vanter, 
OOO) 

ELECTRIC  LIGHT  COMPANIES. 

See  Municipal  (Corporations,  8  7. 

EMBEZZLEMENT. 
See  Larceny. 

EMINENT   DOMAIN. 

1.  EMINENT  DOMAIN— CONSTITUTIONAL  LAW.— To  the  legis- 
lature, and  not  to  the  courts,  ha?  Ix^en  committed  the  power  to  determine 
when  the  exijrencies  of  the  public  demand  the  taking  of  private  prop- 
erty for  public  use,  the  limit  of  judicial  interference  l>ein>r  the  duty  to 
decl.tre  void  acts  cloarlv  violutivt*  of  the  fund  imental  law  of  the  State. 
(Paxton  etc.  Land  Co.  v.  Farmers*  etc.  Land  Co.,  585.) 

2.  EMINENT  DOMAIN— PUBLIC  USE.— If.  in  point  of  law,  a  use 
is  public,  the  fart  that  not  verv  many  persons  will  enjoy  the  use  is  not 
material.  In  applying  the  doctrine  of  eminent  domain.  (Butte  ete. 
Ry.  Co.  v.  Montana  etc.  Ry.  (3o.,  508.) 

3.  WHAT  18  A  "MORE  NECESSARY  PUBLIC  USE."— Under  a 
statute  providing,  that  before  pro(MTty  already  appropriated  to  some 
public  use  may  Tw  again  taken,  it  must  api^ear  tnat  the  public  use  to 
which  it  is  to  1*  applie<l  is  a  "more  necessary  public  use,"  it  is  not 
necessary  that  the  new  public  use  should,  in  all  cases,  be  a  "different" 
public  use.  Hence,  if  a  railroad  traversing  the  side  of  a  mountain  in  a 
mining  section  hns  within  its  rit'ht  of  way  tracts  of  ground  not  necessary 
to  the  proper,  successful,  and  eafe  operation  of  its  system  of  tracks  and 
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«purs,  and  not  used  by  it  in  connection  with  any  such  operations,  and  in 
all  reasonable  probability  not  necessary  for  any  such  future  use,  and 
another  road,  in  seeking  the  same  objective  points,  is  obliged  to  take 
part  of  such  unused  right  of  way  to  avoid  a  considerably  more  circuitous 
route,  at  a  different  grade,  of  very  much  greater  cost,  and  of  serious  dam- 
age to  many  mining  properties,  and  would,  in  any  event,  be  obliged  to 
parallel  the  adversary  road  a  part  of  the  way,  the  use,  under  such  con- 
ditions, of  the  unused  parts  of  the  right  of  way  of  the  one  company  by 
the  other  is  a  "more  necessary  public  use"  than  that  to  which  such 
xinused  portions  are  already  "appropriated.  (Butte  etc.  Ry.  Co.  v. 
Montana  etc.  Ry.  CJo.,  508.) 

4.  EMINEJ^T  DOMAIN.— THE  WORD  "NECESSARY,"  a8  used 
in  a  statute  permitting  lands  appropriated  for  a  public  use  by  a  railroad 
company  to  be  again  taken  for  a  "  more  necessary  public  use,"  does  not 
mean  an  absolute  necessity  for  the  particular  location  sought,  but  a  rea- 
sonable necessity,  founded  upon  the  practicability,  economy,  facilities, 
and  other  considerations  which  should  govern  the  determination  of  what 
the  necessities  mav  be,  olways  considering  the  rights  ni'  the  senior  com- 
pany, yet  eevear  "forgetting  the  benefits  to  the  public.  (Butte  etc 
Ry.  Co.  V.  Montana  etc.  Ry.  Co.,  508.) 

5.  EMINENT  DOMAIN  — CORPORATIONS— ACTUAL  USE.— 
One  corporation  cannot  take  the  lands  or  franchises  of  another  in  actual 
use  by  it,  unless  authorized  to  do  so  by  the  legislature ;  but  its  lands  not 
in  actual  use  may  be  taken  by  another  corporation,  authorized  to  take 
lands  for  its  use  in  invitum,  whenever  the  lands  of  an  individual  may  be 
taken,  and  there  is  a  necessity  therefor;  and  opposing  corporations  may 
be  limited  to  the  enjoyment  of  tliat  property  in  actual  use  by  them, 
and  that  which  is  reasonably  necessary  for  the  safe,  proper,  and  con- 
venient management  of  their  business,  and  the  accomplislinient  of  the 
purposes  of  their  creation.  (Butte  etc.  Ry.  Co.  v.  Montana  etc.  Ry. 
Co..  508.) 

6.  EMINENT  DOMAIN— PUBLIC  USE.— There  is  no  arbitrary 
standard  by  which  to  determine  whether  the  purpose  to  which  property  is 
appropriated  possesses  the  elements  of  public  utility.  A  public  use  need 
not  be  for  the  benefit  of  the  whole  public ;  it  may  be  for  the  benefit  of 
the  inhabitants  of  a  small  or  restricted  localitv,  but  the  use  and  benefit 
must  be  in  common,  and  not  to  particular  individuals.  (Paxtou 
etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  585.) 

7.  EMINENT  DOMAIN— IRRIGATION.— The  use  of  water  for  irri- 
gation purposes  may  become  a  public  use,  and  it  does  so  become  under 
the  operation  of  the  "Rayner  Irrigation  l^aw"  of  Nebraska,  and  com- 
panies organized  and  operatino:  under  that  law  have  power  to  acquire  a 
right  of  way  for  necessary  canals  and  reservoirs  hy  condemnation. 
(Paxton  etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  585.) 

8.  EMINENT  DOMAIN— LIMITATION  UPON  THE  RIGHT.— 
The  power  to  take  the  property  of  private  citizens  or  corporations  for 
public  use  must  be  exercised,  and  can  be  exercised,  only  so  far  as  the 
authority  extends,  either  in  terms  expressed  by  the  law  itself,  or  l)y  im- 
plication, clear  and  satisfactory.  (Butte  elc.  Ry.  Co.  v.  Montana 
etc.  Ry.  Co.,  508.) 

9.  PUBLIC  WAY,  WHAT  IS.— If  all  the  people  have  the  right  to 
use  a  way,  it  is  a  public  way,  within  the  law  of  eminent  domain,  although 
tl.e  nunilvons  who  have  occasion  to  exercise  the  i-ight  Is  very  small. 
(Butte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.,  508.) 

10.  CHARACTER  OF  WAY,  HOW  DETERMINED.— The  character 
of  a  way,  whether  it  is  public  or  private,  is  determined,  under  tlie  law 
of  eminent  domain,  by  the  extent  of  the  rieht  to  use  it,  and  not  by  the 
extent  to  which  that  right  Is  exercised.  (Butte  etc.  Ry.  Co.  r, 
MonJtana  etc.  Ry.  Co.,  508.) 

See  Municipal  (Corporations,  8;  Railroads,  1-9. 
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EQUITY. 

1.  EQUITY— POWER  TO  RESTORE  CANCELED  MORTGAGE.— 
If  a  mortgagee  takes  a  newr  mortgage  in  the  place  of  an  old  one,  not 
as  payment,  bi:t  in  continuation  of  the  old  indebtedness,  and  cancels 
the  old  mortgage  without  knowledge  of  an  intervening  lien,  although 
■nch  lien  is  of  record,  equity  will,  in  the  absence  of  the  intervening 
rights  of  third  parties,  and  on  the  ground  of  mistake,  restore  and  enforce 
the  lien  of  the  old  mortgage,  where  he.  relying  unon  a  false  abstract  of 
title,  wafl  guilty  of  no  negligence  in  not  discovering  the  lien  of 
record.    (Kern  v.   Hotaiing,  710.) 

2.  EQUITY  — MOKTci AGE  — ENFORCEMENT  OF  SUPERIOR 
EQUITY. — If  one  who  exi^ects  to  acquire  title  to  land  places  a  lien 
thereon,  and,  after  obtaining  his  deed,  gives  a  mortgage  on  the  land 
for  a  part  of  the  purchase  price,  the  hen  of  the  mortgage  is  para> 
monnt,  where  the  mortgagee  has  not,  through  his  own  fault,  surrendered 
or  impaired  his  superior  equity,  and  no  disadvantage  has  accrued  to  the 
other  partv  l.v  reason  of  the  mortgagee  canceling  iiis  morttraue  by  mis- 
take, and  taking  a  new  one  in  Ignorance  of  the  other  party's 
equity.    (Kern  t.  Hotaiing,  710.) 

3.  EQUITY  WILL  NOT  ENFORCE  A  PENALTY  OR  FOR- 
FEITURE.   (KrutB  V.  Robblns,  871.) 

4.  JUDGMENTS— MODIFICATIUN.—A  court  of  equity  may,  in  fur- 
therance of  justice,  modify  a  judgment  in  a  matter  relating,  not  to  the 
merits  of  tlie  case,  but  solelv  to  the  mode  of  carrying  out  the  decision  of 
♦he  court    (Tyler  v.   Shea,   600.) 

Bee  Cloud   on  Title,  2;  Contracts,  5;  Covenants;   Maxims;   Notice; 
Railroads,  10,  11. 

ESTATES. 
1.  AN  ESTATE  CANNOT  BY  DEED  BE  LIMITED  OVER  TO 
another  after  a  fee  already  granted.    (Palmer  v.  Cook,  165.) 

2.  THE  TERM  "REMAINDEU,"  NECESSARILY  IMPLIES 
what  is  left,  and,  if  the  entire  estate  is  granted,  there  can  be  no 
remainder.    (Palmer  y.  (>>ok.  165.) 

ESTOPPEL. 

EVIDENCE-PRESUMPTION  AS  TO  ACTS  OF  OFFICERS.— 
WAS  SILENT  when  other  parties  stated  their  purpose  to  use  moneys 
of  the  corporation  in  making  payment  for  corporate  stock  does 
not  estop  him  from  maintaining  suit  to  prevent  or  redress  such  mis* 
appropriation.    (Green  y.  Hedenberg,  178.) 

EVIDENCE. 

1.  EVIDENCE  OF  OTHER  MISREPRESENTATIONS  made  by 
the  agent  of  tiie  vendor  to  other  persons  to  induce  purchases  of  property 
are  admiflsible,  inasuit  tocancel  a  sale  made  by  him  for  his  misrepresent 
tation,  not  as  evidence  of  the  stati'ments  made  by  him  to  the  complain- 
ant,  but  as  phowin?  the  bent  of  the  avent'a  mind  on  the  subject  of  these 
representations.    CWllson  y.  Carpenter,  824.) 

2.  EVIDENCE  OF  OTHER  TRANS ACTTIONS  than  those  in  issus 
in  an  art  on,  is  admissiblo  onlv  for  th"  p'lriKise  of  proving  the  scienter, 
wlien  It  Is  an  Issue  In  the  cnuse.    (Johnson  y.  Gullck,  620.) 

».  NOTARIES  PUBLIC-COURTS  WILL  TAKE  JUDICIAL 
NOTICE  of  the  notnrleii  public  in  the  counties  in  which  they  are 
hold.    (Ilertig  y.   People,   162.) 

4.  EVIDENCE.— TUB  TERM  "PRESUMPTION"  Is  ased  to  sig- 
nify thnt  wlifrh  may  l)e  assumed  without  proof,  or  taken  for  granted. 
(Ward  y.  Metropolitan  etc.  lus.  Co..  80.) 
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6.  PEESTJMPTIONS.— It  is  presumed  that  regular  and  ordinary 
means  are  adopted  for  a  given  end.  It  will  therefore  be  presumed  when 
a  claim  is  made  for  thrashing  grain,  that  the  work  was  done  in  the  ordi- 
nary manner,  by  a  thrashing  machine,  and  not  by  mere  mamual 
labor.    (Johnston  v.  Barrills,  717.) 

6.  PRINCIPAL  AND  AGENT— THERE  IS  NO  PRESUMPTION 
that  the  duties  of  a  private  agency  have  been  faithfully  performed. 
<Ward  V.  Metropolitan  etc.  Ins.  Co.,  80.) 

7.  PRESUMPTIONS  IN  FAVOR  OF  THE  LEGALITY  OF  OF- 
FICIAL ACTS  never  go  to  ttie  extent  of  supplying  a  jurisdictional  fact. 
iHannah  v.   Chase,  656.) 

8.  EVIDENCE— PRESUMPTION  AS  TO  ACTS  OF  OFFICERS.— 
A  sale  under  a  power  contained  in  a  mortgage,  when  foreclosed  by  ad- 
vertisement, is  not  a  judicial  sale,  when  conducted  by  an  officer  specially 
authorized  by  statute.  The  presumption  that  such  officer  has  done  his 
duty  does  not  apply  to  such  a  transaction.    (Hannah  v.  Chase,  656.) 

9.  EVIDENCE— PRESUMPTION  AS  TO  RECEIPT  OF  LET- 
TER.—The  presumption  is,  that  a  notice  by  letter  given  to  an  insured 
person,  addressed  to  the  place  where  he  resided  and  usually  received 
his  letters,  was  received  in  the  due  course  of  mail,  especially  where 
the  notice  was  subsequently  found  in  the  possession  of  the  person 
to  whom  It  was  addressed.    (Pitts  v.  Hartford  etc.  Ins.  Co.,  96.) 

10.  PAROL  EVIDENCE  IS  NO  MORE  ADMISSIIiLE  to  contradict 
or  vary  a  contract  implied  from  a  written  instrument  ihan  it  is  to  contra- 
dict or  vary  the  express  terms  of  such  instrument.  (Bryan  v.  Duff, 
889.) 

11.  THE  DRAWER  OF  A  DRAFT  OR  OTHER  BILL  OF  EX- 
CHANGE WILL  NOT  BE  PERMITTED  TO  PROVE  BY  PAROL 
that,  at  the  time  it  wa^  driwn,  the  navee  agreed  that  he  would  not  hold 
the  dravper  answerable  for  any  default  in  Its  payment.  (Bryan 
V.  Duff.  889.) 

12.  WII.LS-F.XTRINSIC  EVIDENCE.— For  the  purpose  of  deter- 
mining  the  object  of  a  testator's  bounty  in  a  will,  extrinsic  evidence 
is  admis.sible  to  identify  the  legatee.  (Chappell  v.  Missionary  So- 
ciety.  276.) 

U.  IDENTIFICATION  OP  LEGATEE— EXTRINSIC  EVIDENCE. 
Though  no  person  or  corporation  in  existence  precisely  answers  to 
the  name  or  description  of  the  person  or  corporation  to  be  benefited 
by  a  will,  extrinsic  evidence  is  admissible  to  show  who  was  in- 
tended. Hence,  such  evidence  is  competent  to  show  that  a  bequest  by 
a  testatrix,  a  member  of  the  Church  of  Christ,  to  the  "Christian  Mis- 
sionary Society  of  a  certain  states,  was  intended  for  the  "Missionary' 
Sociefty  of  the  Oliurches  of  Christ"  of  that  state.  (Chappell  v.  Mis- 
sionary   Society,   276.) 

14.  JUDGMENT  AS   EVIDENCE  OP  LEASE.— In  an  action  to 
recover  rent  due,  a  Judgment  for  the  tenant  against  the  landlord  for 
possession  of  the  leased  premises,  is  admissible  in  evidence  to  prove 
the  execution  of  the  lease.    (McCoy  v.  Oldham,  208.) 
See  Appeal,  14-16  j  Trial,  4. 

EXCEPTIONS. 
See  Appeal,  10. 

EXECUTIONS. 

1.  EXEMPTION  LAWS   MUST  BE  LTBRRATJ.Y  CONSTRUED 
la  favor  of  the  debtor.    (Pickrell  v.  Jerauld,  192.) 

2.  EXEMPTIONS  — PARTIES  — SETOFF.— In  an  action  by  an 
assignee  of  a  note,  the  assignor  is  a  proper  party  plaintiff  for  the 
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purpose  of  claiming  the  proceeds  of  the  note  as  exempt  from  a 
judgment  held  by  the  defendant  against  tlie  assignor,  and  pleaded 
as  a  setoff  agalust  the  note.    (Pickrell  y.  Jerauld,  102.) 

3.  A  NOTE  EXEMPT  from  a  judgment  upon  which  execution  has 
issued  is  not  made  snbjpct  thoreto  hv  an  nssisrnment  of  the  noo  hofore 
any  ckalm  for  exemption  la  made.    (Pickrell  y.  Jerauld,   102.) 

4.  EXEMPTION  AGAINST  JUDGMENT  —  EVIDENCE —If  a 
claim  for  statutory  exemption  is  set  up  against  a  judgment  clearly 
shown  by  the  record  to  have  been  rendered  In  an  action  founded  on 
contract,  evidence  is  not  admissible  to  show  that  such  judgment 
was  rendered  in  an  action  founded  on  tort,  for  the  purpose  of  de- 
feating the  claim  for  the  exemption.    (Pickrell  v.  Jerauld,  192.) 

5.  EXECUTION.— PREFERENCES  IN  FAN  OR  OF  LABOl^ERS 
and  employe's  do  not  incln-le  i>fr«ons  wiio  own  and  operate  thresliing 
machines.    (Johnston  y.  Barrills,  717.) 

6.  EXE(  UTION.— A  LAi^ORER'S  RIGHT  TO  PREFERENCE  is 
not  extint:tji?lied  nor  waivod  bv  hia  tnicing  a  iioiri^ttiahle  note  from  his 
debtor  for  the  amount  due  for  wages.    (Johnston  y.  Barrills,  717.) 

7.  EXECUTION.— PREIERENCE  JN  FAVOii  OF  WAGES  does 
rot  pxtrnd  to  monev-j  due  for  tlirnsliing  ur.-iio  in  t lie  "rilinary  manner 
by  the  aid  of  macliduery.    (Johnston  v.   Barrills,  717.) 

R.  EXECUTION  — MORTGAGED  PERSONAL  PROPERTY - 
LEVY.— Under  a  statute  uuliiuriziug  niort;;aged  personal  property 
to  be  levied  on  and  sold  under  execution,  the  levy  is  only  upon  the 
interest  wliirli  remains  after  payn>ent  of  tlie  security;  or,  in  other 
•words,  upon  the  equity  of  redemption;  but,  for  the  purpose  of  the 
levy  and  SJile  of  sncli  interest,  tlic  ofli(  er  may  tnlie  possession  of  the 
property,  as  against  both  the  mortgagor  and  the  mortgagee.  (Ool* 
Uns   y.   State.   298.) 

9.  EXECUTION-LEVY  UPON  MORTGAGED  PERSONALTY— 
DAM.\GES.— In  an  action  upon  a  constable's  bond  for  levying  upon 
mortgaged  personal  property  and  wrongfully  allowing  it  to  be 
removed  beyond  the  reach  of  the  mortgage,  the  measure  of  damages 
is  the  value  of  the  property,  where  sucli  value  is  found  to  be  less 
tlian  the  amount  of  the  debt,  but  If  the  value  of  the  property  is  more 
than  the  debt,  tlie  amount  of  the  Indebtedness  furnishes  the  meas- 
ure for  the  amounjt  of  daonagcs.    (Collins  y.  State,  298.) 

10.  EXECUTION- -M0RT(;AGED  PERSONALTY— CHANGE  OF 
POSSESSIO.N— OFFlCEli'S  LIABILITY.— A  complaint  iu  an  action 
on  a  constable's  bond,  alleging  tliat  a  chattel  mortgage  was  given  to 
Indemnify  the  mortgagees  against  any  loss  on  account  of  their  being 
sureties  on  certain  notes;  that  it  provided  that  the  mortgagor  was 
bound  to  pay  tlie  notes  at  a  certain  time,  and  contained  a  further 
provision  that.  If  the  mortgaged  property  should  be  levied  on,  this, 
lis  well  as  default  In  payment,  should  entitle  the  mortgagees  to  take 
immediate  possession  without  process  of  law,  and  tlie  same  should 
become  the  absolute  property  of  the  mortgagees;  that  the  mortgaged 
profierty  was  levied  upon  by  a  constable,  and  sold  to  satisfy  a  Judg- 
ment against  the  mortgagor,  junior  to  the  mortgage;  that  the  projicrty 
was  delivered  to  the  liolders  of  the  junior  judgment  without  the  con- 
stable requiring  the  purchasers  to  comply  with  the  terms  of  the 
mortgage:  that  the  mortgage  had  l>een  duly  recorded;  that 
tlie  notes  were  due  and  unpaid;  and  that  the  niortgagt)r.  tlie 
l)rlnclpal  on  said  notes,  was  wholly  insolvent  and  tinable  to  pay 
the  same,  states  a  goml  cause  of  action,  though  the  mortgagees 
did  not  pay  out  anything  on  account  of  their  suretyship,  as  this  would 
not  l>e  a  defense.  The  constable  nnist  be  held  to  know  that  a  lie.- 
billty  had  accrued  to  the  mortgagees  by  the  terms  of  the  mortgage; 
and  that  the  purchaser  had  acquired  nothing  at  the  sale  except  the 
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mortgagor's  equity  of  redemption;  and,  while  he  had  nothing  to  do 
with  passing  upon  the  questions  involved  In  the  mortgage,  it  was  hi» 
duty  to  hold  possession  of  the  property  until  those  questions  were 
settled,  and,  by  sooner  surrendering  the  possession,  he  did  so  at  hl» 
perlL    (Collins  v.  State,  298.) 

11.  EXECUTION— MORTGAGED  PERSONALTY— DUTY  AND 
LIABILITY  OP  OFFICER.— An  officer  levying  upon  mortgaged  per- 
sonal property  and  selling  it  upon  execution,  the  lien  of  which  is  jun- 
ior to  that  of  the  mortgage,  must  hold  It  until  the  terms  of  the  mort- 
gage have  been  complied  with  by  the  purchaser,  and,  if  he  fails  to 
do  so  he  is  liable  on  his  official  bond  for  any  damage  sustained  by 
the  mortgagee.    (Collins  v.  State,  298.) 

]"  l^XECUTION  — MORTGAGED  PERSONAL  PROPERTY  — 
DUTY  OF  OFFICER.— An  officer  itnyinc  on  mortgaged  personal 
property  must  exercise  due  care  for  the  protection  of  the  mortgagee's 
interest,  and  Is  prohibited,  not  only  from  diverting  such  property 
from  the  security  of  the  mortgage,  but  from  doing  anything  which 
would  have  the  effect  of  diminishing  its  value  as  such  security.  If 
the  mortgage  has  been  recorded,  he  is  bound  to  take  cognizance  of  it 
without  any  other  natioe.    (Collins  v.  State,  298.) 

13.  WRITTEN  CLAIM  OF  PROPERTY  LEVIED  UPON  In  the 
hands  of  one  who  holds  it  under  a  conditional  sale,  notifying  the 
sheriff  that  the  claimant  is  the  owner  of  the  property,  that  the 
execution  debtor  holds  It  only  for  the  purposes  of  resale,  that  he 
held  it  when  seized  for  such  purposes  only,  and  not  otherwise,  suffi- 
ciently states  the  grounds  of  title  required  by  section  689  of  the  Code 
of  Civil  Procedure  of  California.  (Vermojit  Marble  Co.  v.  Brow, 
37.) 

11.  EXECUTION  SALES— CHANGE  IN  THE  OFFICE  OF  SHER- 
IFF.— If  the  sheriff  who  levies  an  execution  on  real  property,  and  adver- 
tises it  for  sale,  goes  out  of  office  before  the  day  appointed  for  the  same, 
it  may  be  made  by  liis  successoa*  in  office.    (Lewis  v.  Bartlett,  885.) 

See  Courts. 

EXECUTORS  AND  ADMINISTRATORS. 

EXECUTORS  AND  ADMINISTRATORS— CLAIM  AGAINST 
ESTATE.— It  is  sufficient  to  file  a  note,  executed  by  one  deceased, 
against  his  estate,  without  accompanying  the  same  with  a  formal 
comixlaint.    (Garrigus  v.  Home  etc.  Missionaiy  Sodeity,  262.) 

See  Trusts,  2. 

EXEMPTIONS. 
See  Assignment  for  the  Benefit  of  Creditors,  3-7;  Execution,  1-4. 

EXPERTS. 
See  Witnesses. 

FALSE  IMPRISONMENT. 

1.  FALSE  IMPRISONMENT  — CHARACTER  AND  REPUTA- 
TION OF  PLAINTIFF. — In  an  action  for  false  imprisonment,  evidenco 
of  the  good  reputation  of  the  plaintiff  prior  to  his  arrest  without  warrant 
is  not  admissible,  where  no  attemnt  has  been  made  to  show  that  such 
repuitatioa  was  bad.    (Diers  v.  Mallon,  598.) 

2.  TREATMENT  OF  PRISONER.— IN  AN  ACTION  FOR  FALSE 
IMPRISONMENT  in  making  an  arrest  and  detaining  the  plaintiff  wit  h- 
oat  warrant,  and  placing  him  in  irons,  the  question  to  be  submitted  to 
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the  jury  18,  whether  the  defendant  U8e<i  force  and  violence  upon  the  per- 
eon  of  the  plaintiff  in  excess  of  what  was  reasonably  necessary,  under 
the  circumstances,  to  safely  detain  and  keep  him ;  and,  if  there  was  no 
euch  excess,  there  can  be  no  recovery,  provided  the  circumstances  were 
such  as  to  justify  the  arrest,  thoueh  it  was  puhseqiiently  ascertained 
that  the  plaiatlfC  was  not  grullty  of  the  crime  ofwhli^  be  w»m 
accoaed.    (Dlera  v.  Mallooi,  598.) 

See  Arrest. 

FALSE  REPRESENTATIONS. 
6ee  Contracts,  5 ;  Fraud,  2. 

FEES. 
See  Justices  of  the  Peace ;  Receivers,  1. 

FELLOW-SERVANTS. 
See  Railroads,  25. 

FENCES. 
See  Railroads,  30,  31. 

FIRES. 
See  Landlord  and  Tenant,  1,  2;  Real  Property,  4-6. 

FORECLOSURE. 
See  Injunctions,  6;  Mortgages,  9. 

FOREMAN. 
See  Master  and  Servant:  Railroads,  25. 

FORFEITURE. 
See  Descent;  Equity,  3;  Vendor  and  Purchaser,  IQl 

FORMER  JEOPARDY. 

FORMER  JEOPARDY.— One  who  procures  a  reversal  of  a  Judg- 
ment of  conviction  waives  his  riplit  of  objection  to  a  second  tri;»l.  on 
the  gnyond  tliat  be  ba«  beea  onoe  In  Jeopardy.  (McGinn  t.  Stale, 
617.) 

FRAUD. 
1.  FRAUD  IS  A  QUESTION  OF  FACT,  and.  when  essential  to  a 
cause  of  action,  must  be  found  as  a  fact,  and  not  left  to  be  Infern-.i 
as  matter  of  law.    (National  State  Bank  r.  Vigo  County  Nat  Bank. 
830.) 

2.  IN  AN  ACTION  FOR  FAI.8E  REPRESENTATIONS,  it  is  not 
necessary  to  allege  or  prove  a  scienter.  Therefore,  evidence  of  oth-  r 
false  representations  made  by  the  defendant  respecting  the  same  mat- 
ter, at  or  abotit  the  same  time,  but  to  another  person  than  tlie  plaintiff, 
Is  not  admissible.    (Johuson  t.   Gulick,  620.) 

See  Assignment  for  the  Benefit  of  Creditors,  7:  Injunctions,  2;  Judg> 
ments,  7 ;  Marriage  and  Divorce. 

FRAUDULENT  CONVEYANCES. 
1.  FRAUDUI<BNT  CONVEYANCES.— To  avoid  a  conveyance  as 
fraudulent,  the  complaint  must  expressly  charge  that  the  Instrument 
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■wius  executed  with  a  frandulent  Intent.   (National  State  Bank  v, 
Vigo  County  Nat  Ba-nk,  830.) 

2.  FRAUDULENT  CONVEYANCES —  VALIDITY  OF  AS  BE- 
TWEEN THE  PARTIES.— A  conveyance  made  to  hinder,  delay,  or  de- 
fraud the  grantor's  creditors  is  valid  between  the  parties  thereto  when 
there  is  a  comsideration  to  support  it.    (Bnadtfeldt  v.  Cooke,  701.) 

3.  FRAUDULENT  CONVEYANCES  — VALIDITY  OF,  AS  TO 
CREDITORS. — There  is  a  marked  distinction  between  contracts  which 
are  void  ab  initio,  and  those  which  are  void  only  as  to  third  persons. 
A  fraudulent  conveyance  is  not  void,  but  merely  voitlable  at  the  suit  of 
■the  credLtoir,  and  is,  therefore,  capable  of  ratification.  (Bradtfeldt 
V.  Cooke,  701.) 

4.  FRAUDULENT  CONVEYANCES— ENFORCEMENT  OF,  BE- 
TWEEN THE  PARTIES— CONSIDERATION.— If  the  owner  of  one 
piece  of  land,  for  the  purpose  of  defrauding  his  creditors,  conveys  an- 
other piece,  in  which  he  has  no  interest,  and  takes  from  his  grantee,  at 
the  same  time  and  as  part  of  the  same  transaction,  a  note,  and  a  mort- 
gage on  the  first  piece  of  property  to  secure  its  payment,  there  is  a  con- 
sideration for  the  note  and  mortgage,  and  th*'  contract  is  enforceable 
ibetweeu  the  parties  thereto.    (Bradtfeldt  v.  Cooke,  701.) 

FREIGHT  CHARGES. 
See  Carriers,  4, 15, 16;  Interstate  Commerce.  6. 

GARNISHMENT. 
See  Attachment,  4,  5 ;  Carriers,  17 ;  Interstate  Commerce,  6. 

GIFTS. 

GIFTS,  EVIDENCE  TO  DISPROVE.— The  fact  that  the  grand- 
father of  a  minor  having  funds  of  the  latter  in  his  hands,  and  making 
expenditures  for  her  benefit,  keeps  an  account  in  which  all  such  expen- 
ditures are  charged  against  her,  is  sufficient  to  rebut  any  presumption, 
or  loose  declarations,  tending  to  show  that  such  expenditures  were  made 
by  way  of  gifts.    (Gilfillen's  Estate,  760.) 

GUARANTY. 

1.  GUARANTY,  CONTINUING  — INDORSEMENTS  — RENEW- 
ALS.—If  a  member  of  an  insolvent  banking  firm  sends  to  the  cash- 
ier of  another  bank,  holding  a  lai'ge  amount  of  commercial  paper 
indorsed  by  such  firm,  a  writing  authorizing  his  copartner  to  use 
the  name  of  the  writer,  "as  one  of  the  firm,  as  indorsers  on  paper" 
sent  to  such  cashier  to  renew  the  Indorsed  paper,  such  writing 
authorizes  the  continuance  of  the  use  of  the  firm  name  as  Indorser, 
and  is  not  confined  to  renewals  of  the  particular  paper  held  by  the 
bank  at  the  time  it  was  given,  but  invests  the  copartner  to  whom  it 
was  given  with  power  to  continue  such  renewals  until  the  paper  can 
be  Tetlred  by  collection.    (First  Commercial  Bank  ▼.  Talbert,  385.) 

2.  GUARANTY,  CONTINUING  —  REORGANIZATION  OF 
BANK.— A  national  bank  which  is  the  reorganizaton  of  a  state  bank, 
with  the  8.1  me  assets,  liabilities,  officers,  and  stockholders,  retains 
its  Identity,  so  that  a  guaranty  of  payment  made  to  the  state  bank 
can  he  enforced  by  the  reorganized  bank.  (First  Commercial  Bank 
V.  Talbert,  385.) 

3.  GUARANTY,  ASSIGNMENT  OF.— If  a  person  guarantees  the 
payment  to  a  corporation  of  any  and  all  Indebtedness  or  liability 
then  or  thereafter  owing  to  It  from  another  designated  person,  and 
notes  subsequently  executed  by  the  latter  to  the  former  are  assigned 
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by  him,  together  with  all  securities  he  may  hold  secnring  any  prop- 
erty or  Indebtedness,  the  assignee  is  entitled  to  the  benefit  of  the 
guaranty  and  may  maintain  an  action  thereon  against  the  guarantor. 
(Anchor  Investment  Co.  t.  Klrltp&trick,  417.) 

GUARDIAN  AND  WARD. 

1.  GUARDIAN,  PERSON  ACTING  AS  WITHOUT  AUTHORITY, 
RIGHT  OF  TO  CREDITS.— If  a  person  comin?  into  possession  of  the 
funds  of  a  minor  makes  such  use  of  them  as  he  ouglit  to  have  made  had 
he  been  a  regularly  appointed  guardian,  and  such  as  any  orphans'  court 
having  jurisdiction  would  have  autiiorize  1  liim  to  make,  he  will,  on  sub- 
sequently l)eing  sued,  or  otherwise  raiiod  t->  account,  by  such  minor,  be 
allowed  creditit  for  all  sums  so  expended.    (GilfiUen'a  Estate,  760.) 

2.  GUARDIAN  AND  WARD— RIGHT  OF  GUARDIAN  TO  RE- 
IMBURSEMENT.—A  jruardian  has  an  equitable  right  to  be  reim- 
bursed for  all  reasonable  expenses  properly  incurred  in  the  execution 
of  his  trust,  and  they  are  a  lien  on  the  estate  which  he  is  not  com- 
pelled to  part  with  tint II  his  disbursements  are  paid.  (Ourmn  r, 
Abbott,   837.) 

-  8  GUARDIAN  AND  WARD— LIEN  FOR  REIMBURSEMENT.^ 
A  guardian  has  an  equitable  lien  for  reimbursement  for  expenses 
paid  by  him  in  procuring  a  Judgment  in  favor  of  his  ward's  estate 
This  lien  extends  to  the  judgment,  and  all  persons  dealing  with  refer- 
ence to  siich  judgment  must  take  notice  of  the  lien.  (Curran  r. 
Abbott,   337.) 

4.  GUARDIAN  AND  WARD— ENFORCEMENT  OF  LIEN  FOR 
REIMBURSEMENT.— An  equitable  lien  of  a  guardian  for  reimburse- 
ment for  expenses  paid  In  procuring  a  judgment  in  favor  of  his 
ward's  estate  may  be  enforced  against  such  estate,  although  tlie 
ward  has  assigned  his  interest  therein  after  reaching  majority,  and 
regardless  of  the  question  of  fraud  between  the  ward  and  his 
assignee.    (Curran  v.  Abbott,  337.) 

5.  GUARDIAN  AND  WARD —  ENFORCEMENT  OF  EQUI- 
TABLE LIEN  FOR  REIMBURSEMENT.— A  guardian  may  enforce 
his  equitable  Hen  against  his  ward's  estate  for  expenses  paid  In  pro- 
curing a  judgment  in  favor  thereof,  whether  the  guardian  Is  person- 
ally liable  for  such  expenses,  or  liable  therefor  only  in  his  fiduciary 
capacity.    (Curran  t.  Abbott,  337.) 

6.  GUARDIAN  AND  WARD— LIEN  FOR  REIMBURSEMENT.— 
If  a  guardian  has  an  equitable  lien  for  reimbursement  from  his 
ward's  estate  for  expenses  incurred  In  procuring  a  judgment  in  favor 
thereof,  and  has  other  funds  in  his  hands  besides  such  judgment,  be 
may  be  compelled  to  exhaust  such  funds  l>efore  resorting  to  the 
Judgment  for  reimbursement.    (Curran  v.  Abbott,  837.) 

7.  GUARDIAN  AND  WARD-LIEN  FOR  REIMBURSEMENT- 
ACCOUNTING.— A  guardian  can  enforce  against  his  ward's  estate 
an  equitable  lien  for  reimbursement  for  expenses  Incurred  by  him  in 
bolialf  of  such  estate,  without  an  aocountdng  and  8«'ttlement  of  his 
guardianship,  although  the  ward  has  become  of  full  a^e.  (Oarna 
T.  Abbott,  887.) 

Bee  Courts. 

HEIRS. 
Bee  Descent. 

HIGHWAYS. 
1.  HIOnWAYS.-EASEMENTS  OF  ACCESS  OF  LIGHT  AND 
OF  AIB  are  all  confined  to  the  street  in  front  of  the  lot.    When  a 
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remote  obstruction  does  not  affect  these,  there  Is  no  Injury  In  a  legal 
sense,  and  though  access  to  property  is  rendered  more  inconvenient 
or  more  circuitous  by  such  obstruction,  yet  no  right  of  action  arises 
therefrom.    (Dantzer  v.  Indianapolis  etc.  Ry.  Co.,  343.) 

2.  HIGHWAYS.— AN  OBSTRUCTION  of  the  easement  of  access 
need  not  always  be  upon  the  immediate  front  of  the  lot  whose  owner 
Is  affected.  If  the  obstruction,  though  remote,  renders  access  to  the 
lot  impossible,  or  impairs  it  in  a  substantial  manner  at  the  point 
where  it  abuts  upon  the  street,  the  property  riglit  of  the  owner  is 
invaded,  and  he  may  recover;  but  his  recovery  is  limited  to  injury 
different  in  kind,  and  not  simply  in  degree,  from  that  suffered  by  the 
commnnity  In  general.    (Dantzer  v.  Indianapolis  etc.  Ry.  Co.,  343.) 

3.  HIGHWAYS— DAMAGES  FOR  OBSTRUCTION  OF  ACCESS. 
Mere  inconvenience  or  disadvantage,  so  long  as  an  obstruction  in  a 
street  or  higliway  complained  of  does  not,  in  some  substantial  de- 
gree, impair  or  deprive  the  lotowner  of  the  usual  and  ordinary 
means  of  access  to  his  property,  does  not  give  a  right  of  action. 
(Dantzer  v.  Indianapolis  etc.  Ry.  Co.,  343.) 

4.  HIGHWAYS— DAMAGES  FOR  OBSTRUCTION  OF  ACCESS. 
Inconvenience  of  access,  arising  from  obstructions  in  the  side  of  the 
street  remote  from  the  property  olistructed.  is  damnum  absque  in- 
juria.   (Dantzer  v.  Indianapolis  etc.   Ry.  Co.,  343.) 

5.  HIGHWAYS  — OBSTRUCTION  TO  ACCESS  —  DAMAGES.— 
Whether  one  whose  access  to  his  property  has  not  been  cut  off  by 
the  vacation  of  part  of  a  street  has  suffered  legal  injury  therefrom 
for  which  he  may  recover  is  a  question  of  law.  The  degree  of  injury 
Buttered  is  a  quesbion  of  fact.  (Dantzer  v.  Indianapolis  etc.  Ry. 
Co.,  343.) 

HOMESTEADS. 

1.  HOMESTEAD.— AFTER  A  MORTGAGE  IS  MADE  to  secure 
the  purchase  price  of  land,  no  homestead  can  be  carved  out  of 
the  property  so  as  to  impair  the  rights  of  the  mortgagee.  (Van 
Sandt  V.  Alvis,  25.) 

2.  MORTGAGE  ON  HOMESTEAD  —  RIGHT  TO  PERSONAL 
ACTION  ON  NOTE.— If  a  mortgage  is  executed  by  husband  and  wife 
upon  a  homestead,  the  mortgagee  cannot  bring  an  action  and  recover 
a  personal  judgment  upon  the  mortgage  note  against  the  husband 
without  foreclosure  of  the  mortgage,  on  the  ground  that  the  mort- 
gage lien  is  extinguished  by  failure  of  the  mortgagee  to  present  the 
claim  against  the  estate  of  the  deceased  wife.  (Hibemla  Savings 
and  Loan  Society  v.  Thornton,  52.) 

3.  MORTGAGE  UPON  HOMESTEAD— DEATH  OF  SPOUSE- 
RIGHT  TO  FORECLOSE  OR  TAKE  PERSONAL  JUDGMENT,— If 
a  mortgage  Is  executed  by  husband  and  wife  upon  a  homestead 
which  Is  afterwards  set  apart  to  the  surviving  spouse,  the  mort- 
gagee can  neither  maintain  his  action  to  foreclose,  nor  have  a  per- 
sonal judgment  against  the  survivor,  unless  he  first  presents  his 
claim  against  the  estate  of  the  deceased  spouse.  (Hibernla  Sav- 
ings and  Loan  Society  v.  Thornton,  52.) 

4.  HOMESTEAD  —  MORTGAGE  OF  — STATUTE  OF  LIMITA- 
TIONS.—If  a  purchaser  of  land,  after  giving  a  mortgage  thereon  for 
Its  purchase  price,  declares  a  homestead  upon  the  mortgaged  prem- 
ises, and  then  applies  to  the  mortgagee  for  an  extension  of  time, 
and  gives  a  new  note  and  mortgage  upon  the  homestead  premises 
for  the  amount  of  the  debt  without  his  wife  joining  therein,  the 
second  mortgage  Is  void  as  against  the  wife,  but  the  first  mortgage, 
having  been  satisfied  only  for  the  purpose  of  giving  effect  to  the 
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second  one,  Is,  In  equity,  deemed  to  be  and  remain  In  force  nntfl  the 
demand  secured  thereby  is  barred  by  the  statute  of  limitations,  and, 
as  to  the  part  not  so  barred,  it  may  be  foreclosed  against  the  home- 
stead.   (Van  Sandt  r.  Alvls.  25.) 

5.  MORTGAGE  OF  HOMESTEAD  FOR  UNPAID  PURCHASE 
MONEY  NOT  SIGNED  BY  HUSBAND.— If  land  is  purchased  by 
contract,  the  purchaser  using  it  as  a  homestead,  and  tlie  vendor  retain* 
ing  the  legal  title  as  security  for  the  unpaid  purchase  money,  and  subse- 
quently, at  the  request  of  the  purchaser,  executing  to  the  latter's  wife  a 
warranty  deed  to  the  land,  stie  at  the  same  time,  and  as  part  of  the 
same  transaction,  executing  to  the  vendor  a  mortgage  on  the  land  to 
secure  such  unpaid  purchase  money,  such  mortgage  is  valid,  as  security 
for  the  payment  of  such  money,  though  not  signed  by  the  husband,  and 
giveoi  to  secure  other  and  additional  indebtednesa  of  hla  (Boby  r. 
Bismarck  Nat  Bank.  633.) 

6.  MORTGAGE  OF  HOMESTEAD  FOR  UNPAID  PURCHASE 
MONEY,  executed  by  the  fee  owner,  need  not  be  sij^ned  by  the  husband 
or  wife  of  such  owner;  and  if  such  mortgage  is  given  in  part  to  secure 
indebtedness  other  than  the  purchnse  money,  it  is  valid  to  tlie  extent  of 
the  purchase  money,  though  void  as  to  the  residue.  (Uobj  y.  Bd»> 
manck  Net  Bank.  633.) 

HOMICIDE. 

1.  CRIMINAL  LAW.— THE  CORPUS  DELICTI  IN  MURDER 
consists  of  two  elements,  viz:  the  death  and  the  criminal  agency  of 
enotther  In  causing  It    (Campbell  r.  People,  134.) 

2.  CORPUS  DELICTI.— CIRCUMSTANTIAL  EVIDENCE  may 
be  sufficient  to  establish  the  fact  of  deatJi  in  prosecutions  for  mur- 
der, as  well  as  all  the  other  elements  of  corpus  dclioti.  (Campbell 
T.  People,  134.) 

8ee  Accessaries,  etc. ;  Arrest,  6,  8. 

HOTELS. 
See  Innkeepers. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE.— AN  ACTION  FOR  THE  ALIENA- 
TION OF  A  WIFE'S  AP'FECTIONS  may  be  maintained  without 
proof  of  adultery.  Such  an  action,  whether  adultery  is  charged  or 
not  is  an  action  for  seduction,  and  the  wife  Is,  under  the  statute,  In- 
competeot  as  a  witness  In  such  cases.    (Adams  v.  Main,  266.) 

2.  AN  ACTION  FOR  THE  ALIENATION  OF  A  WIFE'S  AF- 
FECTIONS is  based  on  the  loss  of  the  consortium,  and  proof  of 
fK-tiial  pecuniary  loss  te  not  eseen/tial  to  recovery.  (Adams  v.  Main, 
2G6.) 

.^.  EVIDENCE.- IN  AN  ACTION  FOR  TUB  ALIENATION  OF  A 
WIFE'S  AFFECTIONS,  after  the  husband,  who  Is  plaintiff,  has 
shown  that,  while  the  children  were  sick,  their  mother  left  thcin,  and 
accompanied  the  defendant  to  places  of  amusement.  It  Is  proper  to 
exclude  testimony  of  a  general  character  as  to  bow  the  plalntlfTs 
wife  treated  her  chlldrc*n.    (Adams  v.  Main,  2(W.) 

4.  EVIDENCE.-IN  AN  ACTION  FOR  THE  ALIENATION  OF  A 
WIFE'S  AFFECTIONS.  It  Is  harmless  error.  If  nny,  to  permit  the 
husbnnd.  who  In  plnlntllT,  to  ask  a  witness  If  she  had  ever  heard  the 
neighbors  talk  almut  his  wife  and  the  defendant  going  to  a  show.  If 
a  negative  r<>i>ly  Is  given.    (Adams  v.  Main,  2n»].) 

r>-  INRTRUCTIONS.-IN  AN  ACTION  FOR  THE  ALIENATION 
OF  A  WIFE'S  AFFECTIONS,  where  the  husband  is  plaintiff.  It  is 
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not  error  to  charge  the  jury  that  he  cannot  recover  If  the  defendant 
made  presents  to  her,  and  gave  her  other  attentions,  with  the  con- 
sent of  the  husband,  the  defendant  having  no  evil  intent,  and  not 
having  had  carnal  linowledge  of  her,  although  she  conceived  a  fond- 
O'css  for  Mm,  as  a  consequence  of  snch  acts.    (Adams  v.  Main,  266.) 

6.  INSTRUCTIONS.— IN  AN  ACTION  FOR  THE  ALIENATION 
OP  A  WIFE'S  AFFECTIONS,  it  is  not  error  to  charge  the  jury  that 
no  inference  is  to  be  drawn  for  or  against  either  party  from  the  fact 
that  the  wife  has  not  testified.  She  is,  under  the  statute,  Incom- 
petenjt  as  a  witness  in  such  au  action.    (Adams  v.  Main,  2GG.) 

7.  HUSBAND  AND  WIFE  —  LOSS  OF  SERVICES.  —  The  fact 
that  a  wife  lives  with  her  mother,  and  that  her  husband  is  not 
able  to  support  her  in  her  injured  condition,  does  not  prevent  him 
from  recovering  for  the  loss  of  her  services,  caused  by  an  injury  to 
her  through  the  negligence  of  a  third  person.  (Bowdle  v.  Detroit 
etc.  R.  R.  Co.,  366.) 

8.  HUSBAND  AND  WIFE  — DAMAGES  FOR  LOSS  OF  SER- 
VICES.—A  husband  suing  to  recover  for  an  injury  sustained  by  his 
wife  through  negligence,  and  alleging  that  since  the  accident  he  has 
been  deprived,  and  during  the  life  of  the  wife  will  be  deprived,  of 
her  fellowship,  society,  aid,  comfort,  and  assistance  in  his  domestic 
affairs,  can  recover  only  the  value  of  such  services  as  the  wife 
would  have  been  likely  to  render  in  the  discharge  of  her  domestic 
duties.    (Bowdle  v.  Detroit  etc.  R.  R.  Co.,  366.) 

See  Homesteads,  3-6;  Marriage  and  Divorce. 

IDEM  SONANS. 
See  Names. 

INDEBTEDNESS. 
See  Municipal  Corporations,  4, 

INDECENCY. 

1.  OBSCENE  PICTURES. —  A  negative  from  which  an  obscene 
picture  may  be  made  is  a  picture,  and  sitting  for  such  negative  is 
procuring  It.    (People  v.  Ketchum,  383.) 

2.  OBSCENE  PICTURES— INTENT.— Evidence  that  the  person 
Informed  against  sat  for  a  negative  from  which  an  obscene  photo- 
graph was  produced,  without  more,  Is  not  sufficient  to  justify  a  con- 
viction, under  a  statute  making  it  an  offense  to  procure  any  obscene 
picture  for  the  purpose  of  sale,  exhibition,  loan,  or  circulation. 
(People  V.  Ketchum,  383.) 

INDORSEMENT. 
See  Bills  of  Lading ;  Checks,  1 ;  Negotiable  Instrtunents,  6-8^ 

INFANTS. 
See  Master  and  Servant,  8, 8,  9. 

INFORMERS. 

See  FenaltleSi  3,  4. 
Am.  8t.  Rsp.,  \ou  L.—  61 
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INJUNCTIONS. 

1.  TRADE  NAMES.— ANY  SIMILARITY  OF  NAME  likely  to  de- 
ceive or  mislead  an  ordinary  unsuspecting  customer,  and  divert  and 
secure  his  trade  from  the  person  who  established  a  tradename, 
Jb  a  fraud  which  may  be  restrained  by  Injunction.  (WeluBtock  t. 
Marks,  57.) 

2.  TRADE  NAME  —  INFRINGEMENT— INJUNCTION.— If  one 
tradesman  resorts  to  the  use  of  auy  aililice  or  contrivance  for  the 
purpose  of  represeutlng  his  goods  or  his  business  as  the  goods  or 
business  of  a  rival  tradesman,  thereby  deceiving  the  public  by  caus- 
ing them  to  trade  with  him  when  they  intended  to  trade,  and  would 
have  otherwise  traded,  with  his  rival,  he  commits  a  fraud  which  may 
be  reSitralned  by  injunction.    (Weiustock  v.  Marks,  57.) 

3.  TRADE  NAMES  AND  BUILDINGS  -  INFRINGEMENT.  — 
When  one  has  built  up  a  particular  busluess  uuder  a  certain  name 
In  a  house  of  a  ceilain  style  of  architecture,  another  engaged  in  a 
similar  business,  who  adopts  a  similar  name,  and  erects  a  building 
of  precisely  similar  architecture,  for  the  fraudulent  purpose  of 
drawing  away  the  customers  of  the  other  by  such  deception,  he  may 
be  restrained  by  mandatory  Injunction,  and  conipellod  to  distin- 
guish his  place  of  business  In  some  mode  or  form  sufficient  to  indi- 
cate to  the  public  that  It  is  a  different  place  of  business  from  the 
other.    (Welnstock  v.  Marks,  57.) 

4.  TN.riTNCTIVE  RKT.IKF  >'.\Y  RK  r:i?ANTEr»  TO  PREVENT 
A  LANDED  PROPRIETOR  FROM  CAUSING  filthy  and  contam' 
nated  water  to  percolate  from  his  soil  Into  the  adjacent  lands,  to  the 
Injury  of  his  neighbor.  (Barrett  v.  Mt  Greenwood  Cemetery 
Assn.,  1(W.) 

5.  WATERS  AND  WATERCOURSES,  FURTHER  POLLUTION. 
The  fact  that  a  watercourse  Is  already  polluted  and  contaminated 
by  various  causes  does  not  entitle  otlier  persons  to  add  thereto,  nor 
preclude  persons  throtigh  whose  lands  the  watercourse  (lows  from 
obtaining  relief  by  injunction  against  Its  further  pollution.  (Bar- 
rel V.  Mt.  (Jreonwood  Cemetery  Assn.,  108.) 

6.  MORTGAGES  —  FORECLOSURE  —  DEFICIENCY  JUDG- 
MENT —  lNJUN(3TION.  —  If  a  moit^ragor  conveys  the  mortgaged 
premises  to  a  third  person,  who  agrees  to  pay  the  mortgage  debt 
but  falls  to  do  so,  an  agreement  between  the  original  mortgagor 
and  the  mortgagee,  that  the  latter  Is  not  to  take  any  deficiency 
Judgment  against  the  former  upon  foreclosure.  Is  without  considera- 
tion, and  the  mortgagor  who  makes  default  In  the  foreclosure  suit 
upon  the  faith  of  such  agreement,  but  without  having  any  legal 
defense,  or  suffering  Injury  thereby,  cannot  enjoin  the  enforcemeut 
of  a  deficiency  judgment  rendered  against  him  in  violation  of  •uch 
a^freemenL    (Helm  t.  Bulln,  54.) 

See  Trademarks,  1. 

INNKEEPERS. 

1.  INNKEEPERS— LIABILITY.— An  Innkeeper  Is  prima  fade  lia- 
ble for  any  loss  or  injury  to  the  goods  of  his  guest,  not  caused  by  au 
act  of  providence,  the  public  enemy,  or  the  fault  of  the  guest;  and 
the  burden  of  proof  Is  on  the  Innkeeper  to  exculpate  himself  by  evl- 
♦lonfM>  that  the  loss  did  not  happen  through  niiy  m-glect  or  fault  ou  his 
part  or  that  of  his  servants.    (BotvcJI  ▼.  De  Wald,  240.) 

2.  INNKEEPERS— LIABILITY  — PLEADING.— An  Innkeeper  Is 
prima  fnde  llntde  for  tho  loss  of  the  goods  of  Ills  guest,  and.  In  nn  ac- 
tion by  the  latter  to  recover  for  such  loss,  the  complaint  need  not 
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allege  negligence  on  the  part  of  the  innkeeper,  nor  that  the  guest  was 
withoiut  fault.    (Bowell  v.  De  Wald,  240.) 

3.  INNKEKPERS— LIABILITY— NEGLIGENCE  OF  GUEST.— 
The  failure  of  a  guest  to  inform  an  innkeeper,  or  his  servant,  that 
his  baggage  contains  valuables,  for  the  loss  of  which  he  seeks  to  re* 
cover,  is  not  negligence  on  hLs  part    (Bowell  v.  De  Wald,  240.) 

INSANE  PERSONS. 

AN  INSANE  PERSON  IS  LIABLE  for  his  torts,  but,  not  being 
capable  of  forming  a  malicious  intention,  is  not  answerable  in  vin- 
dieaitory  damages.  (Holdom  v.  Ancient  Order  of  United  Workmen, 
183.) 

See  Insurance,  17 ;  Witnesses, 

INSTRUCTIONS. 

1.  ALTHOUGH  INSTRUCTIONS  GIVEN  FOR  PLAINTIFF 
IGNORE  facts  tending  to  establish  the  defense,  the  defendant  can- 
not complain,  if  the  theory  of  the  defense  is  fully  explained  in  in- 
structions given  at  his  request.  (Meadows  v.  Pacific  etc.  Ins.  Co., 
427.) 

2.  JURY  TRIAL  — INSTRUCTIONS  — CONSTRUCTION.  — It  is 
not  necessary  that  each  instruction  should  contain  the  whole  law  of 
the  case,  or  any  branch  of  the  case  with  recognized  exceptions.  If 
an  instruction  contains  a  complete  statement  of  a  proposition  of 
law  applicable  to  the  facts  in  a  given  case,  it  is  good  as  part  of  a 
series  containing  the  entire  law  of  the  case.  All  of  the  instruc- 
tions must  be  considered  together,  and  construed  with  reference 
to  each  other.    (Taylor  v.  Wootan,  200.) 

3.  INSTRUCTIONS  ON  THE  NEGLIGENCE  OF  A  MASTER, 
wholly  ignoring  the  contributory  negligence  of  the  servant,  are  not 
erroneous,  if  such  contributory  neslijience  is  fully  and  clearly  ex- 
pounded in  other  instructions.    (Taylor  v.  Wootan,  200.) 

4.  THERE  IS  NO  ERROR  IN  l;Ei<USING  I^sSTRUCTlONS  upon 
matters  wiiich  it  is  the  dntv  of  the  court  to  dt-termine  for  itself  as  mat- 
ters of  law,  and  which  it  does  so  determine.  (Diers  T.  Mallon, 
598.) 

5.  INSTRUCTIONS— APPEAL.— No  ground  is  presented  for  re- 
view on  appeal,  because  of  the  refusal  to  give  instructions  requested. 
If  it  appears  that  they  were  not  asked  until  after  the  commencement 
of  the  argument.    (Adams  v.  Main,  26G.) 

INSURANCE. 

1.  INSURANCE. — CONDITIONS  in  a  policy  of  insurance  should  be 
fltrictlv  construed  against  the  insurer,  and  libf^r  lUv  in  favor  of  the  as- 
sured."  (Georgia  etc.  Ins.  Co.  v.  Bartlett,  832.) 

2  INSURANCE— WAIVER.— The  delivery  of  a  policy  of  insur- 
ance, with  knowledge  of  other  insurance  on  the  same  property, 
waives  the  condition  In  the  policy  making  it  void  if  the  assured  has 
other  IniSUTanoe.    (Anderson  v.  Manchester  etc.  Assur.  Co.,  400.) 

3.  IN  CONSIDERING  THE  CONDITIONS  AND  PROHIBITIONS 
IN  A  POLICY  OF  INSURANCE,  the  parties  must  be  presumed  to 
have  intended,  the  one  to  insure,  and  the  other  to  obtain  insurance  on, 
tha  subiect  matter  of  insurance  as  it  necepsarily  was  at  the  time,  and 
must  conUnue  to  be  during  the  life  of  the  policy.  (Fraim  v.  Na- 
tional etc.  Ins.  Co.,  753.) 

4.  INSURANCE— PAROL  EVIDENCE  OF  THE  MEANING  OF 
A  WORD. — If  insurance  is  effected  on  a  building  and  its  contents,  parol 
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evi'lence  is  atlmissible,  not  only  to  show  what  those  contents  were,  but 
further  th«t  it  was  un-ierstood  between  the  parlies  that  such  contenta 
sliould  continue  to  be  covered  by  the  iiisuruuce,  though  they  had  been 
rvmovt'd  to  another  Luihiing,  and  the  building  in  which  they  were  when 
an  insurance  was  effe«ted  was  not  injured  by  the  tire.  Hence,  under  a 
policy  insuring  a  smokeliuuee  and  ita  contents,  it  is  not  error  to  admit 
evidence  that  the  insurer  was  hhown  the  house,  and  was  told  that  in- 
eurance  on  the  meats  to  l)e  pmoked  therein  was  desired,  and  that  such 
meats,  w  hen  smoked,  would  be  stored,  and  that,  with  full  knowledge  of 
the  facts,  tiie  insurer  selected  tlie  word  "contents"  as  a  proper  and  suf- 
ficiently dtsoriptive  wor<l  to  cover  the  smoked  meats,  whether  in  the 
pmokehouse  undereoinc  process  of  smokins,  or  in  the  storeroom  after 
lis  completion.    (Gray bill  v.  Penn  etc.  Ass'n,  747.) 

5.  AN  INSLKEK  IS  ENTITLED  TO  BE  SUBROGATED  to  the 
riglits  of  a  mortgagee  on  paying  a  policy  of  insurance  In  his  favor, 
where  such  policy,  as  against  the  mortgagor,  has  become  void  be- 
cause of  a  breach  of  some  of  the  conditions  thereof.  (Gibb  t. 
Philadelphia  etc.  Ins.  Co.,  405.) 

6.  INSURANCE.— THERE  IS  NO  PRESUMPTION  that  state- 
ments and  representations,  made  to  the  general  or  local  agents  of 
an  Insurer,  have  been  communicated  to  the  home  office  of  the  com- 
pany, or  were  known  to  the  president  or  secretary  thereof,  when  the 
policy  issued.    (Ward  t.  Metropolitan  etc  Ins.  Co.,  80.) 

7.  INSURANCE— CHANGE  IN  TITLE  AND  POSSESSION.— The 
appointment  of  a  receiver  is  not  such  a  change  in  the  title  or  ^H>88es8ion 
of  proijerty  as  avoids  a  policy  of  insurance  containing  a  condition  that 
it  sliall  become  void  if  any  change  takes  place  in  the  title  or  possession 
of  the  property,  whether  nv  palcor  judicial  decree,  without  notice  to  t'  e 
Insurer  and  Its  consent  Indorsed  thereon.  (Georgia  etx^  Ins.  Ca  T. 
Bartlott,  832.) 

8.  INSURANCE,  CHANGE  OF  INTEREST.-The  sale  of  real 
property  and  the  receipt  of  part  of  the  purchase  price,  with  an 
agreement,  on  completion  and  payment  of  the  balance,  that  the  pur- 
chaser should  be  entitled  to  possession  until  he  made  default  in 
such  payment,  is  such  a  change  as  renders  void  a  pre-existing  policy 
of  insurance  containing  a  stipulation  that  it  shall  become  void  if 
any  change,  other  than  by  the  death  of  the  assured,  shall  take  place 
in  the  Interest,  title,  or  possession  of  the  property  insured.  (Gibb 
T.  Philadelphia  etc.  Ins.  Co.,  405.) 

9.  INSURANCE.— A  CHANGE  OR  TRANSFER  of  the  interest  of 
the  insured  which  will  avoid  a  policy,  under  a  condition  therein  declar- 
ing it  shall  become  void  if  such  a  chance  takes  place  without  the  consent 
of  the  insurer,  must  l)e  of  such  a  character  as  is  calculated  to  make  him 
less  watchful  in  caring  for  and  preserving  the  nroperty  insured:  but  if 
the  real  ownership  remains  the  same,  though  tnere  is  a  change  in  the 
evidence  of  title,  such  change  being  merely  nominal,  and  not  of  a  nature 
calculated  to  diminish  the  mntives  of  tlie  assured  to  guard  it  from  I'>«i«. 
the  policy  to  not  violated.    (Geonrla  etc.  Ins.  Co.  ▼.  B&rtlett,  882.) 

10.  INSURANCE.— APPOINTMENT  OF  A  TRUSTEE  to  take  the 
place  of  other  trustees  who  J. eld  the  property  in  trust  when  the  insur- 
ance was  effected,  is  not  a  change  in  the  title  or  possession,  within  the 
meaning  of  a  condition  in  a  tkJjcv  makine  it  void  if  a  rlmnpe  t-akea 
place  In  the  title  or  possession  wlthont  the  consent  of  the  Insurer. 
(Georgia  etc.  Ins.  Co.  r.  Bartlctt.  832.) 

11.  INSURANCE— A  CONDITION  IN  A  POLICY  OF  INSUR- 
ANCE AGAINST  THE  USE  OR  KEEPING  OF  GASOLINE  on  the 
insured  premises,  is  not  broken  by  the  use  of  gasoline  to  an  extent 
neceiisary  to  carry  on  the  business  for  which  the  insurer  knew  that  the 
proper iy  )n«ur«d  was  used,  and  where  both  parties  must  have  known 
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-cither  that  the  bus!nes3  in?nred  mn°t  be  dhrnntinned  or  gasoline  used 
therein.    (Fraim  v.   National  etc.   Ins.   Co.,  753.) 

12.  TO  JUSTIFY  THE  USE  OF  GASOLINE  ON  INSURED 
PREMISES;  on  tlie  ground  that  sucli  use  was  necessary  to  continue  tiie 
business  winch  the  insurer  l;new  to  be  the  one  carried  on  by  the  assured, 
the  necessity  need  not  be  absolute,  nor  need  it  be  proved  that  the  gaso- 
line was  or  sucli  vital  importance  to  tlie  business  that  it  could  not  be 
ignored.  It  is  sufficient  that  the  gasoline  was  in  ordinary  use  by  the 
trade  for  the  attainment  of  the  results  for  whicli  it  was  employed  by  the 
-assured.    (Fradm  v.  National  etc.  Ins.  Co.,  753.) 

13.  INSURANCE  —  CONSTITUTIONAL  LAW.— A  statute  direct- 
ing the  insurance  commissioner  of  the  state  to  prepare  and  adopt  a 
blanlj  policy,  together  with  such  provisions  and  conditions  as  may 
be  added  thereto,  or  indorsed  thereon  to  form  a  part  thereof,  such 
form  to  conform  as  near  as  the  same  can  be  made  practicable  to 
the  form  knoAvn  as  the  New  York  Standard  Life  Insurance  Policy, 
and  requiring  all  insurance  corporations,  after  the  adoption  of  such 
form,  to  use  it  in  all  policies  for  fire  insurance,  and  all  renewals  there- 
of, does  not,  of  itself,  adopt  the  form  refeiTed  to  as  in  use  in  New 
York,  but  leaves  the  commissioner  a  discretion  to  add  to,  or  omit 
from,  the  provisions  of  such  policy,  and  is,  therefore,  void,  because 
it  delegates  to  the  commissioner  legislative  power  which  can  be 
exercised  only  by  the  liegislative  doriartmenit  of  the  state.  (Ander- 
«0'n  V.  Manirfiester  etc.  Assnr.  Co.,  400.) 

14.  NOTICE  TO  AGENT  AS  NOTICE  TO  PRINCIPAL.  —  If 
«ach  statement  in  the  application  for  a  policy  of  life  insurance  la 
warranted  to  be  true,  when,  in  fact,  some  of  them  are  untrue,  pro- 
visions inserted  in  tlie  policy,  that  it  shall  be  void  if  any  statement 
In  the  application  is  untrue,  that  it  shall  not  be  varied  by  any  notice 
or  representations,  not  brought  to  the  actual  knowledge  of  one  of  the 
company's  principal  officers,  and  that  there  shall  be  no  waiver  not 
authorized  by  the  company,  exclude  the  operation  of  the  rule  that 
notice  to  the  agent  who  negotiates  a  contract  is  notice  to  the  princi- 
pal. Hence,  in  a  suit  on  the  policy,  where  the  con)nany  sots  up  a 
breach  of  warrant,v,  it  is  error  to  instruct  the  jury  that,  if  the  local 
agent,  when  he  forwarded  the  application  to  the  home  office  with 
his  approval,  knew  that  material  statements  therein  were  false,  and 
that  if  he,  with  such  knowledge,  collected  and  remitted  the  accru- 
ing premiums  after  the  policy  was  issued,  his  knowledge  was  the 
knowledge  of  the  company,  and  estopped  it  from  setting  up  the 
l>.reach  of  warranty.    (Ward  v.   Metroipoliton  etc.  Ins.  Co.,   80.) 

15.  INSURANCE,  LIFE  — BREACH  OF  WARRANTY— WANT 
OF  NOTICE  TO  PRINCIPAL.— If  each  statement  In  the  applica- 
tion for  a  policy  of  life  insurance  is  warranted  to  be  true,  when, 
in  fact,  some  of  them  are  untrue,  and  the  policy  contains  provisions 
that  it  shall  not  be  varied  by  any  notice  or  representations  not 
brought  to  the  actual  knowledge  of  one  of  the  company's  principal 
officers,  and  that  there  shall  be  no  waiver  not  authorized  by  the  com- 
pany, and  suit  is  brought  upon  the  policy,  the  defendant's  request 
that  the  jury  be  instructed  to  return  a  verdict  in  its  favor  should 
be  granted,  if  a  plain  breach  of  warranty  has  been  proved,  and  there 
Is  no  evidence  that  such  breach  was  known  to  the  president  or  secre- 
ttnrv  of  the  company  until  after  the  death  of  the  Insured.  (Ward 
•V.  Metropolitan  etc.  Ins.  Co.,  80.) 

16.  INSURANCE.  LIFE— PAROL  EVIDENCE— BREACH  OP 
WARRANTY— PRESUINIPTIOX.— If  each  statement  In  the  applica- 
tion for  a  policy  of  insurance  is  warranted  to  be  true,  when,  in  fact, 
f?ome  of  them  are  untrue,  and  the  policy  stipulates  that  it  shall  be 
Toid  if  any  statement  in  the  application  is  untrue,  that  the  policy 
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cannot  be  varied  by  any  notice  or  representations  not  brougrht  to 
the  actual  knowledge  of  one  of  the  company's  principal  officers,  and 
that  there  shall  be  no  waiver  not  authorized  by  the  company,  parol 
evidence,  In  a  suit  upon  the  policy,  after  the  death  of  the  Insured, 
of  statements  and  representations  made  to  and  by  the  general  and 
local  agents  of  the  company,  for  the  purpose  of  showing  a  waiver 
of  the  breach  of  the  warranty  contained  In  the  policy,  and  that  the 
company  Is  estopi)ed  from  setting  up  such  breach  as  a  defense,  is 
•idmlfisible  to  show  such  waiver  and  estoppel.  (Ward  v.  Metropolis 
tan  etc.  Ins.  Co.,  80.) 

17.  INSURANCE,  LIFE  —  PAYMENTS  PREVENTED  BY 
INSANITY  OF  THE  ASSIKEI).  —  If  a  person,  by  express 
contract,  engages  absolutely  to  do  an  act  not  Impossible  or  unlaw- 
ful at  the  time,  neither  Inevitable  accident,  nor  other  unfore- 
seen contingency  not  within  his  control,  will  excuse  him.  Hence, 
if  a  member  of  an  assessment  Insurnnce  company  promises  to 
pay  certain  mortuary  assessments,  and  a  stated  sum  annuaDy 
for  expenses,  within  thirty  days  after  notice  that  the  same  Is 
due;  payment  by  the  insured  of  the  stipulated  sums  as  they 
become  due  Is  a  condition  precedent  to  any  subsequent  lia- 
bility on  the  part  of  the  company,  though  the  mental  faculties  of 
the  Insured,  at  the  tin>e  of  receiving  notice  of  a  mortuary  assess- 
ment, are  so  far  impaired  as  to  prevent  him  from  doing  business. 
(Pitta  T.  Hartford  etc.  Ins.  Co.,  96.) 

18.  IJFB  INSURANCE-WIIKN  TIME  IS  OF  ESSENCE  OF 
CONTRACT  TO  MAKE  PAYMENTS.— If  a  certificate  of  member- 
ship In  an  assessment  Insurance  company  provides  tliat  the  Insured 
shall  make  rertain  payments  when  due;  that  the  certificate  shall  be 
null  and  void  If  the  payments  are  not  so  made;  and  that  all  moneys 
paid  thereon  shall  be  forfeited  to  the  company  in  case  of  neglect  to 
make  any  required  payment,  the  time  of  payment  is  of  the  very 
essence  of  the  contract,  and  nonpayment,  when  tlie  money  Is  due. 
Involves  absolute  forfeiture,  and  releases  the  company  from  liabil- 
ity without  any  affirmative  aation  on  its  part  (Pitts  t.  Hartford 
etc.  Ins.  Co.,  00.) 

19.  LIFE  INSURANCE-NOTICE  OF  ASSESSMENT,  VALID- 
ITY OF.— A  notice  of  a  mortuary  assessment,  sent  to  a  member  of 
an  as.sessment  Insurance  company.  Is  not  rendered  defective  by  the 
fact  that  it  Includes  an  Item  for  three  months'  expenses  In  advance, 
whieh  the  Insured  had  for  seven  years  elected  to  pay  quarterly, 
rather  than  monthly.    (Pitts  v.  Hartford  etc.  Ins.  Co.,  9G.) 

20.  INSURANCE.  LIFE.-TIIE  KILLING  OF  THE  ASSURED 
BY  AN  INS-\NF:  BENEFICIARY,  under  such  circumstances  as 
would  make  the  killing  murder  If  the  beneficiary  were  sane,  does 
not  forfeit  the  litter's  right  to  rp<v>ver  the  insurance  money. 
(Holdom  ▼.  Ancient  Order  of  United  Workmen,  183.) 

21.  INSURANCE.  LIFE—  ESTOPPEL.- A  life  lusurance  company 
cannot  l)e  estopped  from  setting  up  a  breach  of  warranty  that  all 
statements  In  the  application  for  insurance  are  true,  unless  It  has 
waived  Its  right  to  take  advantage  of  IL  (Ward  T.  Metroi>olltan 
etc.  Ins.  Co.,  80.) 

2-?.  INSUIMNCF.  T,IFK.  —  VOLT'NTVRY  FXPO^TTHR  TO  UX- 
NECESS.\RY  I).\NnER  means  Intentional  exposure  to  such  dan- 
ger.   (De  Loy  v.  'i'ravelers'  Ins.  Co.,  787.) 

23.  EVIDENCK  OF  VOLUNTARY  EXPOSURE  TO  DANGER.— 
The  intention  of  the  as»'ure<l  to  voluntarily  exfiogn'  himself  to  unneoepsary 
<langer  may  I>e  inferred  from  his  acting  f«o  rwklepfily  and  carelesHly  as  to 
■how  an  utter  diwregnnl  of  known  danger.  <>r  from  liifl  tnkitig  a  risk  of  a 
danger  which  is  so  ulivtuua  that  a  prudent  man,  exerciHing  reasonable 
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forethonght,  would  niot  have  taken  It.    (De  Loy  v.  Travelers'  In«. 
Co.,  787.) 

24.  A  CONDITION  EXEMPTING  THE  INSURER  FROM  LIA- 
BILITY for  injuries  suffered  by  the  assured  while  walking  or  being  on  a 
railway  bridge  or  roadbed,  does  not  extend  to  injuries  suffered  by  liim 
when  his  business  calls  him  to  a  track  or  crossing  for  a  lawful  purpose, 
unless  it  was  in  a  time  of  danger,  and  he  willfnliv  exposes  himself  to 
such  danger.     (De  Ley  v.  Travelers'  Ins.  Co.,  787.) 

25.  A  CONDITION  IN  A  POLICY  EXEMPTING  AN  INSURER 
from  liability  for  injuries  suffered  by  the  assured  w  hile  on  a  railway  road- 
bed does  not  exteml  to  the  whole  ris^-ht  of  way,  but  cnly  to  that  spaca 
where  a  person  might  be  injured  by  cars  running  along  the  track, 
(De  Loy  v.  Travelers'  Ins.  Co.,  787.) 

26.  l^SUIlANCE—ACCIDEi^T— BURDEN  OF  PROOF.— Under  a 
policy  insuring  against  death  from  such  violent  and  accidental  inju- 
ries as  shall  externally  be  visible  on  the  body,  and  which  alone 
cause  death,  evidence  that  the  insured  was  found  dead  and  mangled 
on  a  railroad  track,  establishes  a  prima  facie  case,  and  casts  the  bur- 
den of  proof  upon  the  insurer  to  show  that  death  resulted  from  a 
violation  of  some  of  the  conditions  in  the  policy  specially  pleaded  in 
defense.    (Meadows  v.  Pacific  etc.  Ins.  Co.,  427.) 

27.  INSURANCE  — ACCIDENT  — ROAl>]^.El).— A  space  between 
railroad  tracks,  constituting  a  well-beaten,  level,  and  smooth  walk 
is  not  a  part  of  the  roadbed,  within  the  meaning  of  an  accident  In- 
surance policy,  not  insuring  against  accidents  "on  a  railroad 
bridge,  trestle,  or  roadbed."    (Meadows  v.  Pacific  etc.  Ins.  Co.,  427.) 

28.  INSURANCE  —  ACCIDENT  —  PRESUMPTION,  —  A  person 
whose  death  is  caused  by  injury  is  presumed  to  have  been  in  the 
exercise  of  ordinary  care  at  the  time  of  his  death.  This  presump- 
tion Is  not  rebutted  by  the  unexplained  fact  that  his  body  was 
found  mfiin cried  upon  a  railroad  track.  (Meadows  v.  Pacific  etc 
Ins.  Co.,  427.) 

INTEREST. 

INTEREST— LIABILITY  OF  STATE.— The  state  !s  not  liable 
for  Interest  upon  matured  coupons  of  Indian  war  bonds  issued  under 
a  statute  which  does  not  expresisly  subject  it  to  such  liability. 
(Molineux  v.  State,  49.) 

See  Penalties,  2;  Statutes,  7. 

INTERPLEADER. 

REFUSAL  TO  SURRENDER  GOODS— INTERPLEADER.— 
In  an  action  against  a  carrier,  or  other  bailee,  to  recover  for  the  refusal  to 
surrender  the  goods  to  a  person  other  than  tlie  bailor,  claiming  to  be  the 
owner,  'he  bailee  may,  by  answer  in  the  nature  of  an  interpleader,  re- 
quire the  claimants  to  litigate  and  determine  the  question  of  tiMe  be- 
tween themBelves.    (Shellenberg  v.  Fremont  etc.  R.  R.  Co.,  561.) 

INTERSTATE    COMMERCE. 

1.  INTERSTATE  COMMERCE. —THE  QUESTION  WHETHER 
A  PACKAGE  in  which  goods  are  offered  for  sale  and  sold  is  an  original 
package,  is  a  question  for  the  jury  when  the  facts  are  in  dispute,  but  is 
a  question  of  law  when  thev  are  atrreed  nnon.  n  id  are  presented  by  a 
special  verdict.    (Commonwealth  v.  Paul,  776.) 

2.  ORIGINAL  PACKAGE.— A  package  devised  by  a  nonresident 
manufacturer,  adapted  for  the  sale  at  retail  to  individual  t'onsumers  of 
his  goods,  and  in  which  they  are  sold  to  such  consumers  by  him  or  his 
agent,  is  not  an  original  yneka-'e.  within  the  irioanin"  of  the  law  relat- 
ing to  Interstate  commerce.    (Commonwealth  v.  Paul,  776.) 
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3.  A  STATE  HAS  POWER  TO  PUNISH  SALES  OF  OLEOMAR- 
GARINEjcontained  in  tubs  not  exceeding  ten  pounds  in  •weight.  To  do 
BO  is  not  to  interfere  with  the  power  of  Congress  to  regulate  interstate 
commerce.    (Commonfwealth  ▼.   Paul,   776.) 

4.  A  TUB  OF  OLEOMARGARINE,  CONTAINING  TEN  POUNDS, 
put  up  for  the  purpose  of  beinu  fold  at  retail,  is  not  an  original  package, 
the  sale  of  which  Is  protected  by  the  law  of  Interstate  commerce. 
(ComimoDm-ealth  v.  Paul,  776.) 

6.  OARRIEKJS— INTERSTATE  COMMERCE.— A  statute  permit- 
ting the  garnishment  of  common  carriers  is  not  a  regulation  of  inter- 
state commerce.    (Landa  v.  Uolck,  459.) 

6.  INTERSTATE  COMMERCE— FREIGHT  CHARGES.-A  stat- 
ute prohibiting  an  Increase  in  freight  rates  over  the  rate  charged  at 
the  time  freight  is  tendered  to  a  railroad  company,  is  valid,  and  not 
la  Tlolaitlan  of  the  law  of  Interstate  commerce.  (Chicago  etc  R.  B. 
Oo.  T.  Wolcott,  820.) 

IRRIGATION. 

1.  IRRIGATION— NEGLIGENCE  IN  CONSTRUCTING  DITCH— 
IK6TKUOTIONS. — It  is  error  to  instruct  the  jury,  in  an  action  for  dam- 
a^esi  caoaed  by  the  breakin:7  of  the  defendant's  irrigating  ditch,  that 
•*it  is  incumbent  upon  the  defendant  to  construct  its  flumes  and  ditches 
in  such  a  reasonable  and  prudent  manner  as  that  no  damage  shall  result 
to  the  person  whose  lands  are  crossed  by  the  ditch."  The  defendant  is 
thus  held  not  onlv  to  the  Jutrhest  dccroe  of  rnr.*,  but  is  iiiade  an  insurer 
against  all  damages,  without  regard  to  the  question  of  negligence. 
(King  V.  Miles  City  etc.  Ditch  Co.,  506.) 

2.  IRRIGATION— CONSTRUCTION  OF  STATUTE.— A  statute  con- 
ferring upon  irrigation  companies  power  to  acquire  a  riglit  of  way  for 
necessary  canals  and  reservoirs,  and  provi<ling  that  "  no  tract  of  land 
shall  be  croPRe<l  bv  more  than  one  ditch."  includes  lands  owned  by  cor- 
poratlone.    (Paxtbn  etc.  Land  Co.  v.  Farmers'  etc.  Laiid  Co.,  585.) 

3.  IRRIGATION— CONSTRUCTION.— A  statute  conferring  upon  an 
irrigation  company  power  to  acquire  a  right  of  way  for  necessary  canals 
and  reservoirs,  and  providing  that  "  no  tract  of  land  sliall  be  crossed  by 
more  than  one  ditch,  canal,  or  lateral  without  the  written  consent  and 
agreement  of  the  owner  thereof,  if  the  first  ditch,  canal,  or  lateral  can 
be  made  to  answer  the  purpose  for  which  the  second  is  desired  or  in- 
tended," implies  that  no  tract  of  land  shall,  without  the  consent  of  the 
owner,  be  Inirdened  with  two  or  more  dit<^he3  for  watering  the  same 
territory.  The  question  is  not,  whether  the  first  ditch  may  be  so  enlarged 
or  extended  as  to  answer  the  puriKjse  for  wh  ch  the  second  was  desi'.;ni'd, 
but  whether  it  mnv,  a«  constnictt'd,  be  mide  to  siipnlv  the  lands  within 
the  retoch  of  both.  (Paxton  etc  Land  Co.  v.  Farmers'  etc.  Land 
Co.,  585.) 

4.  IRRIGATION— CONSTRUCTION  OF  STATUTE.— A  statute  con- 
ferring ui)on  irrigation  companies  power  to  acquire  a  riirhtof  way  for 
necessary  canals  and  rceervoirn,  does  not,  in  the  absence  ot  express  pro- 
vision, confer  upon  it  the  right  to  connect  with  the  ditches  of  another 
company,  not  to  take  water  tht-refrom,  without  the  consent  of  the  latter 
oomiMEDy.    (Paxton  etc.  Land  C:k>.  r.  Farmelv'  etc  Land  (?o.,  586.) 

8«e  Cotenancy,  2;  Eminent  Domain,  7;  Waters,  12,  IS. 

JEOPARDY. 
See  Former  Jeopardy. 

JUDGMENTS. 
1.   JTTDOMENTS   VOID   FOR   WANT   OP   JURISDICJTION.-A 
personal  Judgment  showing  upon  Its  face  that  the  court  rendering  It 
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had  no  Jurisdiction,  either  of  the  person  or  of  the  subject  matter,  Is 
absolutely  void.    (Moyer  v.  Bucks,  251.) 

2.  JUDGMENTS.— NOTICE  BY  PUBLICATION,  made  in  tho  ab- 
sence of  any  law  authorizing  It,  is  the  same  ineff<'ct  as  uo  notice,  and 
a  judgment  based  upon  It  ds  void.    (Moyer  v.  Buclis,  251.) 

3.  NOTICE  BY  PUBLICATION.— A  personal  judgment  rendered 
against  a  defendant  in  a  bastardy  proceeding,  without  his  having 
been  arrested  or  taken  into  custody,  and  upon  whom  no  process  was 

eci'ved  except  unauthorized  notice  by  publication.  Is  void.    (Moyer 
V.  Bucks.  251.) 

4.  IIES  JUDICATA.— A  judgment  denying  the  right  of  the  plain- 
tiff to  compel  the  issuing  to  him  of  a  certilicate  of  stock  in  lieu  of 
one  which  has  been  lost,  because  he  has  not  given  a  bond  of  indem- 
nity, is  not  conclusive  against  him  in  another  suit  brought  for  the 
same  purpose,  without  first  giving  a  bond,  when  more  than  four  years 
have  intervened  between  the  two  suits,  during  which  time  the  alleged 
lost  certificate  has  not  been  heard  from,  and  no  other  claimant  has 
appeared  therefor,  and  the  legislature  has  enacted  a  law  providing 
for  the  renewal  of  stock  certificates  which  have  been  worn  out,  lost, 
or  destroyed.    (Guilford  v.  Western  Union  Tel.  Co.,  407.) 

5.  RES  JUDICATA.— THE  FINDING  OP  THE  JURY  UPON 
ONE  PARAGRAPH  ONLY  of  the  complaint,  where  tliere  is  evidence 
tending  to  support  another  paragraph,  preclndos  an  action  on  tlie 
cause  averred  in  fhe  paragraph  as  to  which  no  finding  was  made, 
(Adams  v.  Main,  266.) 

6.  JUDGMENTS  — MODIFICATION  — EXTENDING  TIME  OF 
PAYMENT. — A  judgment  prescribing  a  time  witliin  which  money  must 
be  paid  to  one  party  to  entitle  the  otlier  party  to  the  benefit  of  the  judg- 
ment, may,  in  furtherance  of  justice,  be  modified  by  the  court,  after  the 
expiration  of  such  time,  by  extending  the  time  for  payment,  and  pro- 
viding that  it  may  be  made  to  the  clerk  of  the  court  for  the  benefit  of 
such  former  party.    (Tyler  v.  Shea,  660.) 

7.  JUDGMENT,  RELIEF  FROM.  —  WHILE  PERJURY  of  the 
plaintiff  in  testifying  falsely  upon  an  issue  disclosed  by  the  com- 
plaint will  not,  of  itself,  entitle  defendant  to  relief  from  a  judgment 
procured  thereby,  if  the  facts  testified  to  were  not  peculiarly  or  ex- 
clusively within  the  knowledge  of  the  plaintiff,  yet  such  perjury 
may  be  considered  in  connection  with  other  circumstances  tending 
to  disclose  a  fraudulent  scheme  on  the  part  of  the  defendant  to  put 
It  out  of  the  power  of  the  plaintiff  to  defend  the  action,  and  as  giv- 
ing color  to  his  prior  acts,  which  are  alleged  to  have  been  fraudu- 
lent.   (Colby  V.  Colby,  420.) 

8.  A  JUDGMENT  BY  DEFAULT  can  be  taken  only  when  it  ap- 
pears that  the  defendant  has  been  dulv  served  w'th  the  summons,  and 
has  failed  to  answer  the  complaint.    (White  v.  Johnson,  726.) 

9.  JUDGMENT,  VACATING  FOR  EXCUSABLE  NEGLIGENCE. 
It  is  proper  to  open  a  default  against  a  defendant,  upon  the  ground  of 
his  excusable  negligence,  where  his  attorney  was  informed  by  the  clerk 
that  no  business  would  be  transacted  by  the  court  until  after  a  certain 
date,  and.  reiving  upon  this  statement,  he  did  not  appear  until  surh 
date,  when  he  found  that  his  pending  demurrer  bad  been  over- 
ruled.   (Anaconda  MLn.  Co.  v.  Saile,  472.) 

10.  JUDGMENT  BY  DEFAULT,  VACATING— TERMS— STATUTE 
OF  LIMITATIONS. — In  opening  a  default  against  a  defendant  upon  the 
ground  of  his  excusable  neglisence,  the  court  commits  no  error  in  refus- 
ing to  impose  any  terms  intf»rfering  with  his  risrht  to  intrrpose  the  fle- 
fen«e  of  the  statute  of  limitations.  (Anaconda  Min.  Co.  v.  Saile, 
472.) 
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11.  JUDGMENT  BY  DEFAULT,  VACATING— NEGLIGENCE.— 
It  18  not  neglident,  within  the  meaning  of  the  law  as  to  defaults,  for  % 
defendant's  attorney  not  to  withdraw  a  frivolous  demurrer,  and  file  an 
answer,  before  the  demurrer  has  been  disposed  of  in  the  ordinary  course 
«  pmctlce.    (Anaconda  MJn.  Co.  v.  Salle,  472.) 

See  Equity,  4;  Evidence,  14;  Process,  8,  4;  Scire  Facias. 

JUDICIAL  NOTICE. 
See  Evidence,  3. 

JUDICIAL  SALES. 

JUDICIAL  SALE  — OBJECTIONS  TO  TITLE.— Though  the 
property  sold  has  a  frontage  somewhat  less  than  that  stated  in  ihe  no- 
tice of  sale,  the  purchaser  will  not  be  released  from  his  bid  on  that 
account,  if  there  was  a  plat  referred  to  in  such  notice  as  being  in  the 
commissi  'ner's  office,  which  showed  distinctly  the  true  frontage.  If  be 
eaw  til  is  plat,  he  would  not  t)e  relieved  on  proving  that  he  did  not  ex- 
amine it.    (Cameal  v.  Lynd,  819.) 

See  Evidence,  9. 

JURISDICTION. 
JURISDICTION- COLLATERAL  ATTACK.— If,  after  a  pro- 
ceedlng  In  court  confirming  an  assessment-roll,  an  application  is 
made  to  the  court  for  an  order  authorizing  the  sale  of  delinquent 
property,  evidence  will  not  be  received  to  prove  that  an  affidavit  of 
the  publication  of  a  notice  required  to  authorize  such  confirma- 
tion WSLB  not  true.    (Herti«  v.  People,  102.) 

See  Actions;  Appeal,  1;  Judi/ments,  1;  Process, 

JUSTICES  OF  THE  PEACE. 
JUSTICE  OF  THE  PEACE— EXCESSIVE  FEES.— A  justice  of 
the  peace  who  demands  and  receives  excessive  fees  is  liable  in  an  action 
for  the  statutory  penalty  therefor;  and  it  is  no  defense  that  he  had  no 
corrupt  motive  or  intent  in  collecting  them;  or  that  he  was  ignorant  of 
the  fact  that  the  fees  were  illegal ;  or  that,  upon  discovery  of  his  extor- 
tion, he  tendered  ba'  k  the  fees;  or  th  it  the  person  paying  them  Itnew 
that  they  were  excessive,  an  I  k»'|>t  s'l.-tit.  The  qnt'stioii  as  1 1  voluntary 
l>aymen't,  in  suctb  a  case,  is  ImmaiorlaL    (Leggatt  v.  Prideaux,  498.) 

KNOWLEDGE. 
See  r^iotlce. 

LABORERS. 
See  Definitions;  Execution,  6,  6. 

LANDLORD  AND  TENANT. 

1.  VALIDITY  OF  COVENANT-PUBLIC  POLICT.-A  covenant 
In  a  lease,  providing  that  the  lessor  shall  not  be  liable  for  damage 
caused  by  fire.  Is  \  lid  and  not  opposed  to  public  policy  as  lucreas- 
ing  the  risks  and  dnn^rors  to  the  public  as  to  the  destruction  of  Its 
proiKTly  by  fire.    (Stephens  v.  Southern  Pac.  R.  R.  Co.,  17.) 

2.  LANDLORD  AND  TENANT-COVENANT  AGAINST  LOSS 
BY  FIRE.— Un<ler  a  covenant  In  a  lease  l>etween  a  railroad  com- 
pany and  Its  lessee  of  land  adjoining  Its  depot  grounds,  providing; 
that  the  lessor  shall  not  be  liable  for  damage  by  fire  arising  from 
auy  cause,  the  lessee  cannot  recover  for  the  loss  of  a  warehouse 
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erected  by  him  on  the  leased  premises,  caused  by  fire  negligently 
set  on  adjoining  lands  of  the  lessor  for  the  pun)ose  of  burning  grasa 
and  rubbish.    (Stephens  v.  Southern  Pac.  R.  R.  CJo.,  17.) 

3.  BREACH  OF  COVENANT  TO  REPAIR —Upon  a  breach  of  a 
covenant  by  a  landlord  to  repair,  the  tenant  may  repair,  and  recover 
the  cost  thereof  from  the  landlord;  or  he  may  rely  upon  the  cove- 
nant, and  recover  all  damages  proximately  flowing  fi'om  a  breach 
thereof,  regardless  of  the  expense  or  trouble  required  to  make  such 
repairs.    (McCoy  v.  Oldham,  208.) 

4.  BREACH  OF  COVENANT  TO  REPAIR  — MEASURE  OF 
DAMAGES— SETOFF.— In  an  action  by  a  landlord  to  recover  rent 
due,  the  tenant  may  set  off  against  his  claim  the  decreased  rental 
value  of  the  premises  caused  by  the  breach  by  the  landlord  of  his 
covenant  to  repaJr  itbe  leased  premises.    (McCoy  v.  Oldham,  208.) 

LARCENY. 

1.  LAP  CENT.— PROOF  OF  EMBEZZLEMENT  will,  under  the 
statutes  of  Virginiia,  sustain  a  common-law  indictment  for  laxceny. 
(Pitsnogle  v.  Commonwealh,  867.) 

2.  LARCENY.— PROOF  THAT  A  GOLD  WATCH  was  stolen  is 
ma'1e  out  by  evidence  that  the  owner  gave  thirty  dollar?  lor  it,  and  that 
It  was  represented  when  he  purchased  it,  as  a  gold  wa/tch.  (Pits- 
uogle  V.  Commonwealth,  867.) 

3.  LARCENY  BY  BAILEE.— Proof  that  the  defendant,  after  receiv- 
ing a  watch  as  security  for  a  loan,  appropriated  it  to  his  own  use,  and 
by  falsely  and  fraudulently  substituting  anotlier  and  different  paper 
from  the  one  given  by  him  to  his  bailee,  he  attempted  to  vest  tlie  prop- 
erty ia  himself  as  owner,  susiains  his  conviction  of  the  larceny  of  such 
watch.    (Piitsnogle  v.  Commonwealth,  867.) 

LEASE. 
See  Evidence,  14 ;  Landlord  and  Tenant. 

LEGISLATURE. 
CONSTITUTIONAL  LAW.— THE   LEGISLATURE  CANNOT 
DELEGATE  to  any  person  or  body  the  power  to  determine  what 
the  law  shall  be,  except  when  authorized  by  the  constitution  to  do 
80.    (Anderson  v.  Man.chester  etc.  Asisur.  Co.,  400.) 

LETTERS. 
See  Evidence,  9. 

LICENSEES.      • 
See  Railroads,  28,  29;  Real  Property,  2,  8. 

LIENS. 
MISTAKE.— A  LIEN  discliarged  by  mistake  is,  in  contempla- 
tk>ii  of  equity,  still  in  existence.    (Kern  v.  Hotaling.  710.) 

LIMITATIONS  OF  ACTIONS. 

1.  THE  STATUTE  OF  LIMITATIONS  is  an  honorable  defense 
and' one  to  which  all  men  are  entitled  as  of  right  (Anaconda  Mln, 
Ck).  V.  Salle,  472.) 

2.  LIMITATION  OF  ACTION.— The  fraudulent  concealment,  by 
the  principal  on  a  bond,  of  a  cause  of  action  against  himself,  not 
only  prevents  the  running  of  the  statute  of  limitations  In  bis  favor» 
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but  ft  also  stops  the  statute  from  mmilng  in  favor  of  his  voreti;. 
(Eifiiag  T.  Andrews,  75.) 

See  Homesteads,  4 ;  Judgments,  10. 

LIGHT  AND  AIR. 
bee  Highways,  1. 

Ln'ESTOCK. 
See  Carriers,  19 ;  Railroads,  15,  10. 

MANDAMUS. 

MANDAMUS  cannot  issue  to  control  the  discretion  of  ofncerit 
onleM  Bome  abuse  thereof  Is  shown.    (State  y.  Rlck&rdo,  476.) 

MARRIAGE  AND  DIVORCE. 
DIVORCE  PROCUIIED  BY  FRAUD,  RELIEF  AGAINST.— 
If  a  husband,  for  the  purpose  of  fraudulently  procuring  a  divorce 
from  his  wife,  and  of  preventing  her  from  defending  any  action  he 
may  bring,  persuades  her  to  go  to  a  foreign  country  for  the  benefit 
of  her  health,  and,  while  she  is  in  that  country,  without  funds  with 
which  to  return,  serves  a  suiuuions  on  her  In  a  suit  for  divorce.  In 
which  her  Impotency  is  alleged  as  a  cause  for  divorce,  and  knowing 
her  to  be  unacquainted  with  the  meaning  of  the  word  "Impotency," 
he  writes  to  her  by  letter  that  the  ground  of  the  divorce  is  barren- 
ness, and  that  such  ground  is  sulticient  to  require  the  granting  of 
divorce  by  the  laws  of  the  state,  and  he  thereafter  procures  such 
divorce,  upon  her  default,  by  fraudulently  testifying  that  she  had 
ever  after  her  marriage  been  Incapable  of  scxunl  intercourse,  she 
Is  entitled  to  relief  from  such  Judgment  of  divorce,  and  it  will  be  set 
aside  In  equity  by  the  statutes  o«f  Minnoaota.    (Colby  y.  Coiby,  420.) 

MASTER  AND  SERVANT. 

1.  EMPT/>"Y^S. — This  term  enii>rafOi>  bilKirers  and  Por\'ant9,  and 
those  occupying  Inferior  positions.    (Johnston  y.   Barrllls,  717.) 

2.  MASTER  AND  SERVANT-ASSUMPTION  Or  RISKS.-A 
servant  is  bound  to  know,  and  assumes  the  risk  of,  all  defects  in  ap- 
pliances al>out  which  he  is  employed  that  are  oprn  to  observiUiou, 
or  can  be  ascertained  by  the  ordinary  exercise  ot  the  senses.  TTny- 
lor  V.  Wootan,  200.) 

3.  ASSUMPTION  OF  RISKS.— MINOR  OR  INEXPERIENCED 
SERVANTS,  as  well  as  ordinary  servants,  In  their  contract  of  em- 
ployment assume  all  risks  ordinarily  Incident  to  the  service,  and 
this  includes  all  of  which  they  have  notire  and  all  that  are  patent 
«nd  obvious  to  them.    (Taylor  y.  Wootan,  200.) 

4.  MINKOWNKR.S— FEl.LOW-SEKVANTS.— A  MINING  FORE- 
MAN is  a  fellow-servant  of  the  other  employ<'8  of  the  PahiC  master,  cm- 
ploye<l  in  a  common  Imsiness,  and  he  cannot  l>e  ma<le  liahle  to  them  for 
the  negligence  of  such  foreman,  if  he  was  a  competent  man  to  direct 
the  operations  of  the  mine,  and  if  he  was  fiirtlicr  subject  toexsmina- 
tion  i»y  a  l)Oftr<i  aj>pointe«l  by  law,  which  issued  to  him  a  certificnto  of 
oompetency,an<l  his  <1  u tie ■■  were  also  pre8crit)e<i  l)y  statute;  such  stHtiito 
cannot  impo(«e  nr»on  his  employer  liai-ilitv  for  Ids  necligence  or  iiw.ini- 
petpncy  reindting  In  injuries  to  ills  fellow -Bervaots.  (Durkln  y. 
Kingston  Coal  Co..  801.) 
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5.  ^  A  MINING  FOREMAN  IS  LIABLE  to  his  fellow  employes  for 
injuries  received  by  the  latter  from  the  neglit^eiice  or  iiiicompetency  of 
the  former.    (Durkin  v.  Kingston  Coal  Co.,  801.) 

6.  INSTRUCTIONS  TO  INEXPERIENCED  SERVANTS,  In  order 
to  relieve  the  master  from  liability  for  injury  to  them,  must  be 
such  as  to  enable  them  to  comprehend  the  dangers  of  their  situa- 
tion, and  appreciate  the  necessity  of  adopting  prudent  methods  for 
their  protection.    (Taylor  v.  Wootan,  200.) 

7.  MENTAL  CAPACITY  OP  SERVANT— DUTY  OF  MASTER.— 
It  is  an  actionable  vs^roug  for  a  master  to  expose  in  a  hazardous  em- 
ployment a  servant  whom  he  knows  to  be  lacking  in  capacity  to 
understand  and  appreciate  the  dangers  surrounding  him,  however 
much  he  may  have  been  instructed.    (Taylor  v.  Wootan,  200.) 

8.  INFANT  EMPLOY]fiS.— A  master  may  employ  an  infant  in 
a  hazardous  occupation,  on  condition  that  he  shall  furnish  such  in- 
fant with  such  information  relative  to  the  perils  of  his  situation  as 
will  enable  him  to  comprehend  such  dangers,  and  understand  how  to 
avoid  them.    (Taylor  v.  Wootan,  200.) 

9.  MINOR  SERVANTS.— TO  JUSTIFY  A  MASTER  IN  THE 
EMPLOYMENT  of  an  ignorant  and  inexperienced  infant  in  a  haz- 
ardous employment,  such  infant  must  possess  at  least  eufficient 
capacity  to  understand  the  dangers  of  the  situation  and  to  appre- 
ciate the  importance  of  heeding  prudent  warnings  for  his  own  safety. 
(Taylor  v.  Wootan,  200.) 

See  Instructions,  3;  Police  Power;  Railroads,  25;  Statutes,  11,  12. 

MAXIMS. 

1.  THE  MAXIM  THAT  WHERE  THE  EQUITIES  ARE  EQUAL 
the  law  will  prevail  has  no  application  where  the  equities  are  unequal 
by  reason  of  the  fact  the  plaintiff  has  a  prior  and  superior  equity.  In 
such  a  case,  the  plaintiff's  superior  equity  will  prevail.  (Kem  v. 
Hotaling,  710.) 

2.  NEGLIGENCE.— IF  ONE  OF  TWO  INNOCENT  PARTIES 
MUST  SUFFER,  he  who  by  his  conduct  has  enabled  a  wrongdoer  to 
I>erpetrate  a  wrong  must  bear  the  loss,  rather  thaa  the  parly  without 
fault.   (UnioTi  Pac.  Ry.  Co.  v.  Johnson,  540.) 

MINES. 

See  Master  and  Servant,  4,  5;  Railroads,  1,  11,  12;  Statates,  8,  10; 

Waters,  10. 

MINORS. 
See  Guardian  and  Ward ;  Master  and  Servant,  8,  8,  9, 

MISREPRESENTATIONS. 
See  Evidence,  1 ;  Vendor  and  Purchaser,  11-141 

MISTAKE. 

CONTRACTS  MADE  UNDER  MISTAKE  OP  FACT.— Where 
certain  facts  are  assumed  by  both  parties  aa  the  basis  of  a  contract,  and 
it  subsequently  appears  such  facts  did  not  exist,  the  contract  ii  inopera- 
tive.   (Fink  v.  Smith,  750.) 

Sse  Liens;  Public  Lands,  8,  9* 
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MODIFICATION. 
8ee  Equity,  4;  Judgments,  flL 

MONOMANIA, 
Bee  Wills,  4. 

MORTGAGES. 

1.  MORTGAGES.— A  DEED  ABSOLUTE  IN  FORM  Is,  In  fact, 
•  mortgage,  when  given  to  secure  the  payment  of  money,  although  the 
parties  may  have  agreed  that,  upon  default  in  payment,  the  deed  should 
become  absolute.    (State  Bank  v.  Maithevrs,  565.) 

2.  MORTGAGES— DELIVERY.— The  delivery  of  an  instrument  ia 
a  question  of  fact,  but  this  may  be  inferred  from  circumstances.  Tlje 
fact  that  a  mort<;aee  has  been  returned  to  the  mortgagor,  for  pafekeeping, 
after  it  nas  been  delivered  to  the  mortgagee,  does  not  defeat  its  delivery. 
(Bradtfeldt  v.  Cooke,  701.) 

3.  MORTGAGES— NEGLIGENCE  OF  MORTGAGEE— WAIVER 
OF  SECURITY.- If  a  mortgagee,  by  his  own  act  or  neglect,  deprives 
himself  of  the  right  to  foreclose  his  mortgage,  he  at  the  same  time 
deprives  himself  of  a  right  to  an  action  on  the  mortgage  note.  He 
cannot,  without  the  consent  of  the  mortgagor,  release  the  mortgage, 
or  waive  the  security  for  the  purpo.se  of  bringing  an  action  upon 
the  note,    (Hiberula  Sav.  etc.  Soc.  v.  Thornton,  52.) 

4.  MORTGAGES— ASSIGNMENT  OF  NOTES.— If  the  holder  of 
notes  secured  by  the  same  mortgage  transfers  part  of  them  to  one  party 
by  general  indorsement,  and  the  remainder  to  another  witliout  recourse, 
all  of  the  notes  are  entitled  to  share  pro  rata  in  the  distribution  of  the 
f'lnd  realized  upon  foreclosure;  and  the  fact  tliat  some  of  them  were 
transferred  before  the  others  does  not  imply  any  agreement  that  the 
notes  firat  transferred  shall  have  priority.  (State  Bank  v.  Math- 
ews, 505.) 

5.  MORTGAGES— ASSIGNMENT.— If  the  grantee  in  a  deed  given 
to  secure  the  payment  of  notes  sells  the  notes  to  a  third  person,  and 
gives  him  a  mortgage  on  the  land  named  in  the  deed  to  serure  their  pay- 
ment, the  last  mortgage  constitutes  an  a5»8i>rnment  to  puch  third  person  of 
the   mortgage  deed.    (State  Bank  v.  Matliews,  5G5.) 

6.  MORTGAGES— ASSIGNMENT  OF  PART  OF  NOTES  SE- 
CURED.— If  a  mortgage  seciires  several  notes,  the  apsignment  of  one  of 
them  is  an  assignment,  pro  tanto,  of  the  mortgage,  and,  in  the  absence  of 
any  stipulation  to  the  contrarv,  all  of  th»»  nott-s  so  perurcii  Hhare  pro 
rata  In  the  distrilmtlon  of  the  fund  upon  foreclosure.  (State  Bank 
V.  Mathews,  5(W.) 

7.  MORTGAGES— PAYMENT.— Nothing  short  of  actual  payment 
of  the  debt,  or  an  express  release,  will  operate  to  discharge  a  mort- 
gage.    (Kern  v.  Hotallng,  710.) 

8.  PAYMENT.— THE  ACCEPTANCR  OF  A  NEW  NOTE  AND 
M<)RT(iAGE  in  renewal  of  an  old  indebtedness,  and  without  any  un- 
derstanding that  such  indebtedness  shall  bo  discharaed,  is  not  a  pay- 
ment or  dlscliarge  of  the  old  Indebtedness.  (liem  y.  Ilotalin^, 
710.) 

9.  MORTGAGES-rOREOl-OSURB-DISTKIBUTION  OF  SUR- 
PLU8.— A  mortgagee  liolding  two  mortgages  on  the  same  land 
against  the  same  mortgaKor,  and  a  certificate  of  purchase  under  a 
fontclosure  sale  of  the  second  mortgage,  at  which  he  bid  the  amount 
of  the  principal.  Interest,  and  costs,  Is  entitled  to  a  Hen  for  the  pay- 
ment of  the  amount  secured  by  such  mortgage  upon  the  surplus 
arising  from  a  subsequent  sale  under  the  first  mortgage,  although  th« 
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decrees  foreclosing  the  mortgages  were  obtained  at  the  same  time, 
without  provision  made  in  either  for  the  distribution  of  any  surplua 
arising  from  a  foreclosure  sale,    (Clapp  v,  Hadley,  308.) 

See  Equity,  1,  2;  Homesteads;  Injunctions,  6;  Penalties,  2. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS  — RIGHT  TO  QUESTION  EX- 
ISTENCE OF. — A  private  citizen  cannot  question  the  right  of  a  munici- 
pal corporation  to  exercise  the  authority,  powers,  and  functions  of  an 
incorporated  city;  nor  can  he,  in  a  private  action,  question  the  due 
annexation  to  it  of  territory  over  which  it  has  assumed  to  exercise 
jurisdiction  for  several  years,  under  proceedings  taken  to  effect  such  an- 
nexation.   (Kuhn  V.  Port  Townsend,  911.) 

2.  ESTOPPEL  TO  DENY  MUNICIPAL  AUTHORITY.— One  who 
participated  in  proceedings  for  the  annexation  of  territory  to  a  munici- 
pality, and  subsequently  recognized  the  jurisdiction  of  the  municipal 
autliorities,  and  acquiesced  for  several  years  in  tiieir  claim  tliat  such 
annexation  had  been  effected,  is  estopped  from  tliereafter  question- 
ing it.    (Kuhn  V.  Port  Townsend,  911.) 

8.  ANTEDATING  MUNICIPAL  BONDS  to  a  time  anterior  to  the 
election  which  authorized  their  issue  is  not  sucii  an  irregularity  as 
affects  their  validity,  if  the  object  is  not  to  evade  the  operation  of  any 
law,  and  the  result  cannot  impose  a  greater  or  different  liability  than 
that  sanctioned  by  the  election  and  other  proceedings  taken  for  the 
issuing  of  the  bonds.    (State  v.  Moore,  626.) 

4.  MUNICIPAL  CORPORATIONS  —  RATIFICATION  OF  VOID 
INDEBTEDNESS.— Though  the  cor.stitution  of  the  state  declares  that  no 
mvinicipality  shall  become  indebted  to  an  amount  exceeding  one  and  a 
half  per  cent  of  its  taxable  property  without  the  assent  of  three-fifths 
of  the  voters  thereof,  nor,  w'th  such  assent,  in  an  amount  exceeding  five 
per  cent  of  such  value,  a  statute  authorizing  the  voters  to  ratify  indebted- 
ness which,  when  created,  was  void,  because  in  excess  of  one  and  a  half 
per  cent  of  the  taxable  property,  is  not  unconstitutional.  Subsequent 
tissient  is  equivalent  to  precedent  authority.  (West  v.  Ohehalis, 
896.) 

5.  MUNICIPAL  BONDS.— AN  ELECTION  FOR  THE  PURPOSE 
OF  RATIFYING  WARRANTS  ISSUED  WITHOUT  AUTHORITY 
RELATES  to  the  date  of  such  issue,  and  makes  such  warrants  valid,  if, 
at  such  issue,  they,  added  to  the  other  indebtedness,  did  not  exceed  the 
amount  which  the  municipality  was  authorized  to  incur,  though,  at  the 
date  of  the  election,  they,  with  other  existing  indebtedness,  did  exceed 
such  amount.    (West  v.   Chehalis,  896.) 

6.  ELECTRIC  LIGHT  COMPANIES— SERVITUDE.— A  pole  used 
for  electric  light  purpose?  is  within  an  urban  servitude,  where  it  appears 
that  the  pole  in  question  is  intended  to  serve  public  toterests. 
(Loeber  v.  Butte  etc.  Electric  Co.,  468.) 

7.  ELECTRIC  LIGHT  COMPANIES— ERECTION  OF  POLES  IN 
STREET. — If  an  electric  Hght  company,  under  a  contract  with  a  city  to 
light  its  streets  and  public  buildings,  finds  it  necessary,  by  reason  of  the 
existence  of  telephone  poles,  and  ordinances  requiring  it  to  erect  new 
poles  throughout  tlie  city,  to  erect  one  of  its  poles  at  the  corner  of  an 
alley  at  the  rear  of  plaintiff's  premises,  it  will  not  be  enjoined  from  so 
doing,  where  it  does  not  seriously  interfere  with  access  to  such  property, 
or  with  the  air  or  light  to  it.  Such  a  use  of  the  streets  is  not  unreason- 
able, and  does  not  substantially  interfere  with  any  right  of  the  plaintiff. 
(Loeber  v.  Butte  etc.  Electric  Co.,  468.) 

8.  EMINENT  DOMAIN.— THE  DAMAGES  RECOVERABLE  FOR 
THE  OPENING  OF  A  STREET,  where  tliey  constitute  an  indivisible 
claim,  include  all  elements  of  damage  already  existing,  but  do  not  in- 
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clade  rights  of  action  which  are  yet  inchoate,  or  damages  which  may 
not  follow  from  suoh  opening.    (Clark  v.  Philadelphia,  790.) 

9.  THE  RIGHT  TO  RECOVER  DAM.\GES  FOR  THE  GRADING 
OF  A  STREET  IS  NOT  WAIVED  by  disclaiming  all  damages  for  the 
openinji  of  such  street,  because  the  right  to  (images  for  the  change  of 
grade  does  not  accrue  until  the  actual  change  U  made  on  the 
ground.    iClark  v.  ri.iladelphla,  790.) 

10.  THE  DAMAGES  RECOVERABLE  BY  A  PROPERTY  OWNER 
FOR  THE  GRADING  OF  A  STREET  in  front  of,  or  running  through, 
his  property  are  not  part  of  the  damages  recoverable  for  tlae  opening  of 
the  street.  Therefore,  if  the  grading  occurs  as  a  separate  act,  so  long 
after  the  opening  of  the  street  that  the  assessment  of  damt^es  at  the 
time  of  the  appropriation  could  not  have  included  those  resulting  from 
the  grading,  the  latter  may  be  ascertaine^i  and  recovered  in  a  second 
action  or  proceeding.    (Clark  v.  Philadelphia,  790.) 

11.  MUNICIPAL  CORPORATIONS— DRAINAGE.— Negligence  may 
be  itiipute<l  to  a  city,  and  it  may  be  held  liable  for  damages  resulting 
therefrom,  if  its  officers,  acting  in  good  faith,  adopt  an  insut&cient  or  de> 
fective  plam  of  drainage.    (Beatrice  v.   Leary,  546.) 

12.  WATERS.  SURFACE.— THE  ACTS  OF  A  CITY  in  cutting  ditchei 
along  streets  and  in  building  dikes,  are  ministerial  acts,  for  wi'.ich  it  may 
be  held  liable,  in  case  of  negligent  omission  to  provide  sufficient  outlets 
for  surface  water.    (Beatrice  v.  Loary,  546.) 

13.  WATERS— SURFACE— ESTOPPEL.— Petitioning  a  city  to  grade 
and  pave  a  street  d'^es  not  estop  a  property  owner  from  claiming  dam- 
ages for  the  negligent  omission  of  tlie  city  to  provide  suitable  outlets  for 
surface  water.    (Beatrice  v.  Leary,  546.) 

14.  WATERS— SURFACE.— A  CITY,  in  protecting  its  streets  from 
surface  water,  must  exercise  ordinary  care  to  prevent  obstructii  ga  ditch 
which  will  result  In  injury  to  lotowners  by  overflow  of  such  water. 
(Bcji trice  v.  Leary,  546.) 

16.  WATERS— SURFACE.— A  city  has  the  right  to  take  such  steps, 
and  perform  such  acts,  as,  in  its  juiigmeut,  are  necessary  to  protect  its 
streets  from  surface  water;  but  it  m  ist  perform  si'cli  work  with  ordi- 
nary care,  and,  if  guilty  of  necligence  which  is  the  natural  and  proximate 
cause  of  Injury  to  an  adjoining  lotowner,  it  L»  liable  therefor. 
lUeaiinee  v.  Leary,  546.) 

See  Nuisance,  1 ;  Taxes,  1. 

MURDER. 
Bee  Descent. 

NAMES. 
IDEM  SONANS. — If  two  names  may  be  sounded  alike  without 
doing  violence  to  the  p')wer  of  the  letters  fotmd  in  the  variant  orthogra- 
phy, the  variance  is  immaterial.  Therefore,  an  indictment  for  stealing  a 
watch  from  Edmond  H)l'len  may  be  sU|>porte«l  by  evidence  of  its  theft 
from  Ed.  Bolen.    (Pltsnogle  y.  Commoo wealth,  867.) 

NEGLIGENCE. 

1.  NEGLIGENCE  —  WHEN  QUESTION  OF  LAW. —  When  th« 
facta  In  a  negligence  case  are  specially  found,  either  by  the  court  or 
the  Jury,  It  is  then  for  the  court  to  decide  whether  such  fact* 
amount,  prima  fade,  to  nogltgence.    (Bnunmlt  t.   Fumess,  215.) 

2.  NEGLIGENCE,    CONTRIBUTORY,    BREAKING    OF    DAM  | 
DAMAGES. — Though  one  lives  on  a  stream  below  a  dangerous  dam,  and 
has  knowle<lge  of  its  erudition,  his  failure  to  institute  statutory  pro- 
ceedings to  have  it  judicially  examined,  and  made  secure,  or  abated  aa  a 
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nulgance,  is  not  contributory  neellgence,  and  doea  not  defeat  his  right  to 
•reeoTier  damages  resultinig  from  Its  subsequent  breaJting.  (Holleup 
ba<;k  v.  Dingwell,  502.) 

3.  NEGLIGENCE,  CONTRIBUTORY.— THE  TWO  ESSENTIAL 
ELEMENTS  in  contributory  nes^Iigence  are  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff,  and  a  causal  connection  between  that  and  the 
injury  complained  of;  tlie  rule  being,  that  a  plaintiff  cannot  recover 
damages  for  an  injury  he  lias  sustained,  if  the  injury  could  have  been 
avoided  by  the  exercise  of  ordinary  care  an  his  part  (Hollen- 
bajck  V.  Dmgwell,  502.) 

See  Husband  and  Wife,  7,  8;  Innkeepers;  Telegraph  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— NOTE  OR  WILL.— A  writ- 
ten Instrument  in  which  the  maker  expresses  a  desire  "to  advance 
the  cause  of  missions,  and  to  induce  others  to  contribute  to  that  pur- 
pose," and  promises,  absolutely  and  unconditionally,  to  pay  a  certain 
sum  of  money,  the  payment  to  be  made  out  of  his  estate  one  month 
after  his  death,  is  a  promissory  note,  and  not  a  will,  and,  having  a 
good  and  valid  coaisideration,  it  may  be  enforced  by  suit.  (Garri- 
yus  V.  Home  etc.   Missionary  Soc.,  262.) 

2.  NEGOTIABLE  INSTRUMENTS,  THOUGH  FOUNDED  UPON 
AN  ILLEGAL  CONSIDERATION,  are  enforceable  by  bona  fide  hold- 
ers for  value.    (Lynchburg  Nat.  Bank  v.  Scott,  860.) 

3.  NEGOTIABLE  INSTRUMENTS  — REASONABLE  ATTORNEY 
FEE. — If  a  note  provides  for  a  reasonable  attorney  fee,  in  case  of  suit,  and 
there  is  an  issue  as  to  what  is  such  a  fee,  the  statutory  attorney  fee  only 
will  be  allowed,  unless  some  evidence  is  tai^en  as  to  what  constitutes  a 
reasoniaible  attorney  fee.    (Bradtfeldt  v.  Cooke,  701.) 

4.  DELIVERY. —  The  payee's  possession  of  a  promissory  note 
raises  a  presumpition  of  delivery.  (Garrigus  v.  Home  ©to.  Mission- 
ary So<:..  262.) 

5.  DEATH.— A  promissory  note  payable  after  the  death  of  the 
maker  is  a  valid  obllgatiooi.  (Garrigus  v.  Hom'C  etc.  Missionary 
Soc.,  262.) 

6.  NEGOTIABLE  INSTRUMENTS.— AN  ACCOMMODATION  IN- 
DORSER  cannot  recover  from  tlie  maker  until  he  has?  paid  and  satisfied 
the  demiands  of  the  indorsees.    (Sheahan  v.  Davis,  722.) 

7.  NEGOTIABLE  INSTRUMENTS— LIABILITY  OF  MAKER  TO 
ACCOMMODATION  INDORSER.— The  maker  of  a  negotiable  promis- 
sory note  is  liable  to  one  who,  without  his  request,  indorses  it  for  the 
accommodation  of  another,  if  such  indorser  is  compelled  to  pay  it  upon 
default  of  the  maker,  although  the  indorser,  after  his  indorsement,  dis- 
covered that  there  was,  originally,  a  want,  or  failure,  of  consideration  for 
:iie  note.    (Sheahan  v.  Davis,  722.) 

8.  NEGOTIABLE  INSTRUMENTS  — TITLE  OF  INDORSER— RE- 
LATION.— If  an  indorsement  has  been  made  in  good  faith,  and  the  in- 
dorser has  l)een  compelled  to  pay  a  negotiable  promissory  note  at  or 
after  its  maturity,  his  title  relates  back  to  the  date  of  his  indorsement, 
and  he  thus  becomes  the  lawful  holder  for  value  and  without  notice, 
although  after  his  indorsement  he  may  learn  of  the  want  or  failure  of 
the  original  consideration.    (Sheahan  r.   Davis,  722.) 

See  Checks:  Evidence,  11;  Mortgagea,  S-6;  Uiorj. 

NEWSPAPEBS. 

See  Contempt. 
AM.  St.  Rip.,  Vol.  L.-.  62 
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NEW  TRIAL. 
NEW  TRIAL.— Except  in  cases  where  no  remedy  can  be  had 
by  appeal.  It  Is  bad  practice  to  resort  to  motions  for  a  new  trial, 
under  the  provisions  of  cliapter  51  of  the  Public  Acts  of  Connecti- 
cut of  1893,  which  involve  large  expense  to  the  state  from  the  cost 
of  printing  the  entire  evidence,  when  the  real  grievance  arises 
from  the  instructions  which  the  jury  received  from  the  court.  No 
verdict  will,  therefore,  be  treated,  under  the  statute,  as  against  the 
•vidence  in  the  cause,  which  is  warranted,  on  the  evidence,  by  the 
terme  of  the  olmrge,  however  erToueoue  it  may  have  beeik  (Ward 
T.  Metroi;>olirtaa  eitc.  Iob.  Co.,  80.) 

NONUSER. 
See  Waters,  18. 

NOTARIES  PUBLIC. 
See  Affidavits,  2 ;  Evidence,  8. 

NOTICE. 

NOTICE.— MEANS  OF  KNOWLEDGE,  with  the  doty  of  nsinK 
them,  are,  in  equity,  equivalent  to  notK?e.    (Carneal  v.  Lynch,  819!) 

See  Banks;  Corporations,  10;  Insurance,  14, 15;  Trusts,  4;  Vendor  and 
Purchaser,  1,  3,  5-7, 

NUISANCE. 

1.  A  NUISANCE  CANNOT  BE  AUTHORIZED  BY  A  CONTRACT 

between  a  municipality  and  a  cemetery  association,  to  the  injury  of 
a  4-hlrd  person.    (Barrett  v.  Mt.  Greenwood  Cemetery  Ass'n.  168.) 

2.  NUISANCES  — CUMULATIVE  REMEDIES.  — The  equitable 
remedy  to  prevent  the  creation  or  continuation  of  a  nuisance  is  not 
taken  away  by  a  statute  giving  a  remedy  by  indictment.  (Barrett  T. 
Mt.  Greenwood  Cemetery  Assn.,  168.) 

See  Waters,  23. 

OATH. 
See  Definitions ;  Elections,  4* 

OBSTRUCTIONS. 
See  Highways. 

OFFICERS. 

1.  OFFICERS,  DISCRETION  OF.  IN  AWARDING  STATE  CON- 
TRACTS.— Under  a  statute  directing  the  state  furnishing  board  to  let  to 
the  "  lowest  responsible  bidder"  a  contract  for  the  publication  and  an- 
notation of  the  state  co«ie8,  the  contract  not  to  exceed  a  certain  amount, 
the  board,  in  awarding  the  contract,  has  discretionary  powers,  and  it  is 
its  duty  to  winelv  and  honestly  determine  the  question  of  responsibility. 
(State  V.  Rlckardfl,  476.) 

2.  STATE  CXJNTRACT8— L0WE:HT  "  RESPONSIBLE"  BIDDER. 
The  term  '*  responsible,"  used  in  a  statutory  direction  to  state  officers  to 
let  a  state  contract  to  the  "lowest  responsible  bidder,"  means  something 
more  than  (jecuiiiary  ability.  It  inchides  judgment,  skill,  ability,  capac- 
ity, and  integrity.  Hence,  officers  intrtiBted  with  the  duty  of  awarding 
a  state  contru-t  to  the  "  lowest  rucponfible  bidder"  must  exercise  otlicial 
dis'-retion  in  determining  the  question,  and  cannot  !«  comi)elIed,  by 
mandamus,  to  award  such  a  contract  to  a  particular  bidder  merely  upoa 
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his  assertions  of  competency  and  skill,  and  becanse  he  has  offered  the 
lowest  bid,  and  tendered  a  sufficient  bond,  especially  where  his  facilities 
for  complying  with  the  contract  appear  to  be  Inadequate.  (State 
V.  Rdckards,  476.) 

3.  IF  A  CITY  TREASURER  BECOMES  A  BORROWER  OF  THE 
FUNDS  in  his  official  custody,  and  pays  interest  to  himself  as  such  offi- 
cer, the  sureties  on  his  official  bond  are  answerable  for  such  interest,  if 
he  afterward  misappropriates  it,  or  it  is  by  anv  other  cause  lost  or  not 
properly  aocou'nted   for.    (Wilkes-Barre  v.   Rockafellow,   795.) 

4.  IF  A  CITY  TREASURER  BECOMES  A  BORROWER  OF  THE 
MONEYS  INTRUSTED  TO  HIS  CARE,  by  the  loan  to  him  thereof  by 
the  sanction  of  the  proper  municipal  authorities,  the  sureties  on  hia 
official  bonds  are  not  answerable  for  the  repayment  thereof,  for  the  rea- 
son that  it  is  not  an  official  duty  arising  from  his  being  treasurer,  but 
merely  an  obligation  resulting  from  his  having  become  a  debtor  of  the 
municipality.  Nor  need  the  sureties  prove  that  the  action  of  the  munic- 
ipal authorities  was  regular,  or  that  all  the  steps  which  ought  to  have 
been  taken  before  making  the  loan  were  taken.  It  is  sufficient  that, 
without  the  knowledge  of  the  sureties,  their  principal  had  been  turned 
from  a  mere  custodian  of  public  moneys  into  a  borrower  of  them  by  the 
action  of  the  municipal  officers,  and  the  money  subjected  to  all  the  risks 
of  loss  incident  to  its  being  mingled  with  the  funds  of  the  borrower,  and 
used  in  his  private  buslaess.    (Wilkes-BaiTe  v.  Rockafellow,  795.) 

5.  OFFICIAL  BONDS.— THE  LIABILITY  OF  BOTH  PRINCIPAL 
AND  SURETIES  on  an  official  bond  must  be  measured  by  the  terms  of 
the  instrument.  These  must  receive  a  reasonable  construction,  and  this 
requires  that  they  shall  not  be  extended  so  as  to  cover  any  violation  ex- 
cept of  official  duties.  Therefore,  sureties  are  not  answerable  for  extra- 
official  acts  or  undertakings  of  their  principal.  (Wilkes-Baxre  v. 
Rockafellow,   795.) 

6.  THE  SURETIES  OF  A  CITY  TREASURER  ARE  NOT  AN- 
SWERABLE FOR  INTEREST  on  a  balance  in  his  hands  in  favor  of  the 
municipality,  and  upon  which  he  agreed  to  pay  interest.  Such  an  agree- 
ment is  against  public  policy.    (Wilkes-Barre  v.  Rockatellow,  795.) 

7.  ENTRIES  ON  PUBLIC  BOOKS— BONDS.— While  the  entries 
made  by  a  city  treasurer  in  his  books  are  prima  facie  evidence  against 
his  sureties,  they  should  be  permitted  to  prove  that  ttie  items,  or  some 
of  them,  have  been  erroneously  entered,  that  their  principal  was  mis- 
taken in  his  view  of  his  own  liability,  or  was  disposed,  unfairly,  to  make 
them  responsible  for  sums  of  money  for  which  no  recovery  could  other- 
wise be   had  against  them.    (Wilkes-Barre  v.   Rockafellow,   795.) 

8.  OFFICIAL  ACTS,  WHAT  ARE  NOT.— If  an  officer  having  no 
process  in  his  hands  does  an  act  which  he  has  no  right  to  do,  he  is  not 
acting  by  virtue  of  his  office,  and  therefore  the  sureties  on  his  official 
bond  are  not  answerable  for  such  act.    (Marquis  v.  WiUard,  906.) 

9.  THE  SURETIES  OF  A  CHIEF  OF  POLICE  ARE  NOT 
ANSWERABLE  for  his  receiving  and  detaining  persons  in  prison,  when 
he  acts  without  warrant  or  other  process  and  without  authority  of  law. 
His  act,  while  it  may  have  been  done  under  color  of  his  office,  was  not 
by  virtue  thereof,  and  Is  not  an  official  act.  (Marquis  v.  Willard, 
©06.) 

See  Arrest;  Banks;  Corporations,  10, 11, 14-17;  Evidence,  7, 8;  Execu* 
Uon,  10-12;  Mandamus. 

ORIGINAL  PACKAGE. 
See  Interstate  Commerce,  1,  2, 


980  Index. 

PARENT  AND  CHILD. 

1.  PARENT  AND  CHILD.— A  man  who  marries  the  mother  of  m 
bastaird  child  does  not  l>eooime  its  Btepfather.  iThomburg  v.  ADier- 
ican  Straw  board  Co.,  334.) 

2.  PARENT  AND  CHILD— DEATH  OF  BASTARD— RIGHT  TO 
RECOVER.— A  man  who  marries  the  mother  of  a  bastard  child,  and 
receives  it  into  his  home  as  a  member  of  his  family,  cannot  recover 
for  its  deaith  cau.sed  by  tlie  wrongful  act  of  another.  (Thornburg 
V.  American  Strawboard  Co.,  334.) 

3.  PARENT  AND  CHILD— DEATH  OP  BASTARD— RIGHT  TO 
RECOVER.— A  statute  giving  the  right  to  parents  to  recover  for  the 
wrongful  death  of  a  minor  child  does  not  include  a  man  who  marrlea 
the  mother  of  a  bastard  child.  (Thoirnburg  v.  American  Straw- 
board  Co..  334.) 

4.  PARENT  AND  CHILD.-STATUTES  GIVING  TO  PARENTS 
the  right  to  sue  for  the  wrongful  death  of  a  minor  child  are  In  dero- 
gation of  the  common  law,  unU  must  be  strictly  construed.  (Thorn> 
uurg  V.  Americaji  Strawboard  Co.,  334.) 

PAROL. 
See  Evidence,  10-13. 

PARTLAL  PAYMENTS. 
See  Vendor  and  Purchaser,  10. 

PARTIES. 

1.  PARTIES  SUBSTITUTED.  — TO  BRING  IN  A  PERSONAL 
REPRESENTATIVE  OF  A  DECEASED  PARTY,  where  the  original 
defendant  in  the  action  dies  previous  to  the  service  of  a  summons  upon 
him,  or  his  appearance  of  record,  the  betU'r  practice  is  to  take  an  order 
continuing  the  case  against  tliose  who  have  succeeded  to  the  interest  of 
the  deceased  party,  to  file  then  a  supplemental  complaint  showing  the 
facts,  and  thereupon  issue  an  alias  summons  containing  the  title  oi  the 
action  after  substitution  is  madt>.  A  service  of  such  a  summons,  with  a 
copy  of  the  complahit,  gives  Jurisdiction  of  the  substituted  party. 
(Wiiiif    V.    .lohiisoii,    7li<».» 

2.  PARTIES.— THE  PROCEDURE  FOR  BRINGING  IN  NEW 
PARTI KS,  afti*r  the  court  has  made  an  order  to  that  effect,  appears  to 
be  to  amend  the  complaint  by  inaerting  therein  such  allegations  as  are 
iieceissary  to  make  the  persons  omitted  parties  to  the  action,  to  insert 
their  names  in  the  summons,  and,  if  they  do  not  enter  an  appearance, 
to  serve  them  with  the  amende<l  summons  xnd  complaint,  giving  them 
the  usual  time  allowed  by  statute  to  original  parties  in  which  to  answer. 
( White  V.  Johnson,  726.) 

See  Attachment,  2. 

PARTITION. 

PARTITION.— A  LIFE  TENANT  OF  ONE  MOIETY  OP  LAND 
can  maintain  a  suit  for  partition  against  the  remaindermen  of  that  moi- 
ety, whether  in  esse  or  not,  and  the  owners  in  fee  simple  of  the  other 
moiety.    (Carneol  ▼.  Lynch,  810.) 

PARTNERSHIP. 

1.  PARTNERSHIP,  TRADING,  WHAT  18  NOT.  — A  partnership 
for  the  purpose  of  carrying  on  the  business  of  general  contractors  and 
builders  irf  not  a  (ceneral  or  trading  partnorship,  nor  does  the  fact  that 
the  partnership  furnished  a  limited  amount  of  goods  to  the  men  working 
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for  it,  and  deducted  the  price  thereof  from  their  wajres,  convert  it  into  a 
tmdins   partnership.    (Snively   v.   Mathe«K>n,  877.) 

2.  PARTNERSHIP,  AUTHORITY  OF  PARTNER  TO  BIND  FIRM. 
The  presumption  in  a  nontrading  partnership  is,  that  neither  partner 
has  authority  to  bind  the  firm  by  a  promissory  note.  This  presumption 
raay  be  rebutted  only  by  proving  that  such  authority  was  given  by  the 
partnership  articles,  or  had  been  speciiically  conterred,  or  that  it  had 
been  the  custom  of  the  partnership  to  recognize  the  right  ot  a  partner  to 
make  such  notes  to  such  an  extent  as  would  give  innocent  dealers  a  right 
to  rely  upon  the  custom.    (Suively  v.  Matheson,  877.) 

3.  PARTNERSHIP.  —  EACH  PARTNER  SHOULD  CONSULT 
THE  OTHER  in  every  important  contingency,  and  if,  because  of 
his  failure  to  do  so,  a  loss  is  suffered,  he  must  bear  the  whole  of  it; 
60  held  where  a  partner,  believing  the  title  to  real  property  to  be 
defective,  purchased  and  paid  for  a  conveyance,  when  inquiry  of  hia 
partner  would  have  revealed  that  the  title  was  perfect.  (Yorka  v. 
Tozer,  395.) 

4.  PARTNERSHIP— PLEADING— DENIAL  OF  THE  INTEREST 
OF  ONE  PARTNER. — In  an  action  against  a  partnership  to  foreclose  a 
mortgage  purporting  to  be  executed  upon  its  property,  and  where  the 
articles  of  copartnership  declare  that  each  partner  shall  have  such  inter- 
est in  the  partnership  property  and  funds,  evidence  is  not  admissible  to 
prove  that  one  of  the  partners  had  no  interest  in  the  property  mortgaged. 
(Suively  v.  Matheson,  877.) 

PARTY  WALLS. 
PARTY  WALLS— HOW  CREATED.— In  the  absence  of  some 
statute,  a  strict  party  wall  can  exist  only  by  prescription,  or  by 
contract,  express  or  implied.    (AVhiting  v.  Gaylord,  87.) 

PAYMENT. 

PAYMENT. — Acceptanre  of  a  note  for  the  amount  of  a  debt  is  not 
«.  paymemt  thereof  unless  the  parties  expressly  so  agree.  (Johns- 
ton v.  Barrills,  717.) 

See  Mortga-^es,  7,  8. 

PENALTIES. 

1.  PENALTY,  WHAT  IS.— Where  the  payment  of  a  smaller  sum  ia 
secured  by  an  agreement  to  pay  a  larger,  the  latter  will  be  held  to  be  a 
peniUty.    :nid   not   liquidated   dnniases.    (Krutz   v.   Robblns,  871.) 

2.  AGREEMENT  TO  PAY  INCREASED  INTEREST  IN  THE 
EVENT  OF  DEFAULT.— A  stipulation  in  a  mortgage  that,  if  default  ia 
made  in  the  payment  of  interest  or  principal  at  the  times  designated,  the 
mortgagors  will  pay  interest  on  tlie  principal  at  the  rate  of  twelve  per 
cent  per  annum  from  the  date  of  the  note  until  payment  is  made,  the 
rate  of  interest  in  the  absence  of  such  default  being  only  seven  per  cent 
per  annum,  is  a  stipulation  for  a  penalty,  and,  therefore,  not  enforceable. 
(Kriltz  v.  Robbins,  871.) 

3.  PENALTIES. — An  action  to  recover  a  penalty  from  a  railroad 
company,  cannot  be  brought  or  maintained  by  an  mformer,  under  a 
statute  simply  imposing  such  penalty  on  the  company,  for  failing  to  ring 
a  bell  or  sound  a  whistle  at  a  crossmg,  half  of  the  penalty  to  go  to  the 
Informer,  and  htalf  to  the  state.    (Omaha  etc.  Ry.  Co.  v.  Hale,  554.) 

4.  PENALTIES.  — AN  INFORMEK  CANNOT  bring  in  his  own 
name,  nor  control  when  brought,  an  action  to  recover  a  statutory  pen- 
alty, unless  authorized  to  do  so  by  statute.  (Omaha  etc.  Ry.  Co, 
V.  Hale,  554.) 

See  Equity,  8, 
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PERJURY. 
See  Judgmenls,  7. 

PHOTOGRAPHS. 
See  Indecency. 

PHYSICIANS  AND  SURGEONS. 
See  Railroads,  26,  27. 

PICTURES. 
See  Indecency. 

PLEADING. 

1.  PLEADING.— A  COMPLAINT  MUST  BE  CONSTRUED  upon 
the  theory  most  clearly  outlined  by  the  facto  stated  therein. 
a'ittsbur^'li  etc.   R.   R.  (Jo.   v.   Sullivan.  313.) 

2.  PLEADING.  —  INDEFINITENESS  OF  COMPLAINT  IS 
CURED  by  explicit  findings  as  to  general  allegations,  in  a  special  ver- 
dict.   (Lllixvigo  etc.  H.  n.  Co.  V.  Wolcott,  320.) 

8.  PLEADING— PROLIXITY  OF  DETAILS.— If  a  subject  com- 
prehends multiplicity  of  matter,  and  a  great  variety  of  facts,  general 
pleading  is  ailowed.in  order  to  avoid  prolixity.  (Chicago  etc.  R.  R. 
Co.  V.   ^^'olcott.  320.) 

4.  PLEADING.— IN  ACTIONS  FOR  MONEY  HAD  AND  RE- 
CEIVED by  the  defendant  for  the  use  of  plaintiff,  a  bill  of  particu- 
lars Is  not  required.  If  any  uncertainty  exists,  it  can  be  remedied 
by  motion  to  make  the  complaint  more  epeclQc.  (McCoy  v.  Old- 
ham, 208.) 

5.  A  DEMURRER  DOES  NOT  ADMIT  THE  CORRECTNESS 
OF  CONCLUSIONS  of  law  stated  in  the  pleading  to  which  it  is  inter- 
posed.    (American  Water  Works   Ce.   v.   State,  610.) 

6.  PRACTICE.—  THE  DISMISSAL  OF  A  BILL  AS  TO  PART  OP 
THE  DEFENDANTS  by  consent  will  not  prevent  the  court  from 
granting;  relief  against  otlier  ileiendants,  not  eo  connected  with  those 
dismissed  that  the  latter  continue  to  be  necessary  parties  to  a  liual 
tiet-rt'*'.    («;r<><'n  v.  Ilt^lonberg,  178.) 

7.  PLEADINGS-AMENDMENTS  AND  ADDITIONS  TO.-It  la 
rery  largely  within  the  discretion  of  the  trial  court  to  permit  the 
illiii^;  <*1  aelditioiial  pani^'nii>hs  of  ploadiugs  and  amendments  after 
the  Issues  are  closed;  and  a  ruling  allowing  this  to  be  done  Is  not 
ground  for  a  reversal  of  Judgment,  unless  the  appellant  shows  afflrm- 
atlTcly  that  he  vraa  porejudioed  by  it.    (Adama  t.  Main,  206.) 

See  Carriers,  8. 

POLES. 
See  Municipal  Corporations,  6,  7. 

POLICE  POWER. 
POLICE  POWER.— The  power  to  prohibit  an  employer  from 
exerci<Ung  Idn  coiiKtitutioiuil  right  to  InslHt  that  his  employes  shall 
not  belong  to  a  trade  or  labor  union  Is  not  within  the  police  power 
of  -the  stale.    (StHte  T.  Julow,  443.) 

POLLUTIONS. 
See  Injunctions,  5;  Waters,  22,  23. 
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PREFERENCES. 
Bee  Assignments  for  the  Benefit  of  Creditors,  1 ;  Executions,  5-7. 

PRESCRIPTION. 
See  Easements  j  Party  Walls ;  Waters,  9, 10. 

PRESIDENT. 
See  Corporations,  14-17. 

PRESUMPTIONS. 
See  Definitions ;  Evidence,  4-9 ;  Insurance,  28, 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROBABLE  CAUSE. 
See  Arrest,  4-6. 

PROCESS. 

1.  PROCESS— SUMMONS  IS  "ISSUED,"  WHEN.— Under  a  stat- 
ute requiring  tliat  a  summons  shall  be  served  by  the  sheriff,  it  is  "  is- 
sued" when  it  has  been  signed  by  the  plaintiff  or  his  attorney,  and 
deposited  with  the  sheriff  for  service.  Until  then  it  has  no  vitality  for 
any  purpose.    (White  v,  Johnson,  726.) 

2.  PROCESS— SERVICE  OF  SUMMONS.  — Being  "duly  served 
with  summons"  implies  that  the  defendant  has  been  served  with  sum- 
mons in  the  manner  directed  by  law,  in  every  particular,  requiring  him 
ro  appeajr  in  the  court  of  the  county  where  the  judgment  is  taken. 
(WIiLte  V.  JdhTison.  726.) 

3.  ATTACHMENT  —  JURISDICTION  AS  TO  SUBSTITUTED 
PARTIES— PERSONAL  JUDGMENT.— No  personal  judgment  can  be 
rendered  without  service  of  summons  on  the  defendant  individually. 
By  the  allowance  of  a  provisional  remedy,  such  as  the  issuance  of  a  writ 
of  attachment,  a  court  acquires  jurisdiction  to  malie  substitution,  and 
to  order  the  action  to  be  continued  in  the  name  of  the  personal  repre- 
sentative of  a  deceased  party,  but  the  court,  in  such  a  case,  is  not  in- 
vested with  as  full  power  to  control  "all  the  subsequent  proceedings" 
as  where  there  has  been  a  service  of  summons.  (White  v.  Joho- 
eon,  726.) 

4.  PROCESS  — SERVICE  OF  SUMMONS  ON  SUBSTITUTED 
PARTY— JUDGMENT  BY  DEFAULT.— If  the  defendant  in  an  action 
dies  after  the  issuance  of  the  summons,  but  before  it  is  served  on  him, 
and  an  order  is  made  substituting  his  executrix,  and  continuing  the 
action  in  her  name,  and  thereafter  the  summons,  entitled  in  the  original 
action,  and  directed  to  the  deceased,  is  served  on  the  executrix,  together 
with  a  copy  of  the  oriy;inal  complaint  and  of  the  order  requiring  her  to 
appear  and  plead,  such  service  does  not,  under  a  statute  providing  that 
"  the  summons  shall  contain  the  names  of  the  parties  to  the  action,  and 
the  title  thereof,"  and  shall  be  "directed  to  the  defendant,"  give  the  court 
any  jurisdiction  to  render  a  judgment  by  defiult  against  her  as  execu- 
trix, or  to  render  a  judgment  binding  upon  property  attached  in  the 
action.    (White  v.  Johnson,  726.) 
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5.  VOID  JTTPGMEXT.— If,  in  an  action  by  the  state  to  forecloee 
a  certificate  of  purchase  of  state  land,  the  name  of  the  holder  of  the 
certificate  is  alleged  to  be  unknown,  and  he  is  sued  under  a  fictitious 
name,  the  provisions  of  the  statute  for  service  of  summons  by  post- 
lug  must  be  substantially  complied  with,  and  if  the  return  indorsed 
on  the  summons,  and  the  record  fail  to  show  such  compliance,  the 
defects  cannot  be  supplied  by  presumption,  aud  a  judgment  by 
default  foreclosing  the  certificate  upon  such  return  is  void  for  want 
of  jurisdioUon.    (Pioneer  Land  Co.  v.  Maddux,  67.) 

PUBLICATION. 
See  Judgments,  2,  3. 

PUBLIC  LANDS. 

1.  PUBLIC  LAND&-TITLE  OF  HOLDER  OF  CERTIFICATE 
OF  PURCHASE.— The  holder  of  a  certificate  of  purchase  of  state 
land  who  has  fully  paid  the  purchase  price  thereof,  has  a  vested 
right  to  a  patent  and  sufficient  title  to  support  an  action  to  quiet 
tUle  agalnet  a  subsfMiuent  imteutee  fr^m  the  state.  (Pioneer  Land 
Co.  v.  Maddux,  67.)  I 

2.  PUBLIC  LANDS— CERTIFICATE  OF  PURCHASE-RIGHTS  ^ 
OF  HOLDER  UPON  PAYMENT.— The  holder  of  a  certificate  of 
purchase  of  state  land,  who  has  fully  paid  the  purchase  price 
thereof.  Is  the  equitable  owner  of  the  land,  with  a  vested  right  to  a 
patent  from  the  state.  The  state  is  then  merely  a  nalied  trustee  of 
the  legal  title,  which  it  is  bound  to  convey  to  such  equitable  owner 
on  demand,  and  It  has  no  right  thereafter  to  sell  and  convey  the 
land  to  another,  even  though  it  has  obtained  a  void  judgment  fore- 
closing the  certificate  of  purchase  of  such  owner  before  he  has  fully 
IMild  the  purchase  price.    (Pioneer  Laud  Co.  v.  Ma<ld'ux,  67.) 

3.  PUBLIC  LANDS  — CANCELLATION  OF  ENTRIES.— The  com- 
missioner of  the  general  land-office  has  power,  generally,  to  carcel  en- 
tries for  public  lands.  Such  power  is  not  arbitrary  or  unlimited,  and 
must   l>e  exerciwHl  according  to  law.    (Parsons  v.  Venzke,  060.) 

4.  PUBLIC  LANDS— CANCELLATION  OF  ENTRY— RIGHTS  OF 
BONA  FIDE  PURCHASER.- The  i>ower  of  the  commisBioner  of  tlio 
general  land-office  to  cancel  an  entry  for  pul^llc  land  is  not  affected  by 
the  transferor  mortgage  of  tlie  land  to  one  who,  in  good  faith,  parts 
with  value,  without  knowledge  of  tlie  facts  causing  the  cancellation  of 
the  entry.    (Parsons  v.  Venzke,  QG&.) 

6.  PUBLIC  LANDS— CANCELLATION  OF  ENTRY— NOTICE  OF 
HEARING. — Failure  to  require  the  filing  of  an  affitiavit  that  the  party 
to  be  served  with  notice  of  the  cancellation  of  an  entry  for  public  lands 
cannot  be  personally  serve<l,  is  not  fatal  to  the  power  of  tlie  land  de- 
partment to  acty  upon  publication  of  such  notice,  without  personal 
service,  provided  such  party  has  knowledge  of  the  hearing  and  an 
opportunity  to  be  heard.    (Parsons  v.  Venzke,  669.) 

6.  PUBLIC  LANDS— EX  PARTE  CANCELLATION  OF  ENTRY.— 
The  fact  that  the  pro<'.«e<liiivr8  for  the  cancellation  of  an  entry  for  pub- 
lic land  have  beon  ex  parte,  does  not  entitle  the  entrymaii  to  relief, 
unless  he  was  entitled  to  a  pat^'nt  at  the  time  of  the  cancellation  of  the 
♦•ntry.    (P.ireona  v.  Venzke,  (M59.) 

7.  PUBLIC  LAND— CANCELL.\TION  OF  ENTRY— PRESUMP- 
TION.— The  courts  presume  that  the  conuiiissioner  of  the  general  land- 
office,  in  canceling  an  entry  for  public  land  in  an  ex  parte  proceeding, 
has  properly  exercised  his  power,  and  the  entryman  must  prove  the 
contrary,  and  that  he  has  acted  in  g  rnl  faith  and  iullv  coniplietl  with 
the  law,  to  entitle  him  to  the  pateiit  to  the  hind.  (l'aisuia«  t. 
Veozke.   6G0.) 
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8.  PUBLIC  LANDS— CORRECTION  OF  MISTAKE  IN  CANCEL- 
LATION OF  ENTRY.— If  the  commissioner  of  the  general  land-office 
has  been  induced,  by  fraudulent  misrepresentations,  or  by  material  mis- 
take of  fact,  to  cancel  an  entry  for  public  lands,  or  if  he  has  exercised 
the  power  of  cancellation  in  violation  or  in  disregard  of  law,  the  results 
flo  produced  may  be  so  modified  by  courts  of  equity  that  those  entitled 

to  the   titles   to   the   lauds   may   ultimately   obtain  them.    (Parsons 
V.  Venzke,  669.) 

9.  PUBLIC  LANDS— CORRECTION  OF  MISTAKE  IN  CANCEL- 
LATION OF  ENTRY.— If  the  commissioner  of  the  general  land-office 
cancels  an  entry  for  public  lands  under  a  misconception  of  the  law,  the 
courts  may  rectify  the  error,  and  give  ttio  land  to  the  one  who  would 
have  received  the  patent  if  the  mistake  had  not  been  committed. 
(Parsons  v.  Venzke,  669.)  ^ 

10  PUBLIC  LANDS.— DECISIONS  OF  THE  GENERAL  LAND  DE- 
PARTMENT on  questions  of  fact  involved  in  the  cancellation  of  entries 
for  public  lands  are  binding  on  the  courts,  if  the  parties  have  been 
heard,  or  have  had  an  opportunity  to  be  heard.  (Parsons  v. 
Venzke.  669.) 

11.  PUBLIC  LANDS.— COURTS  DO  NOT  DISTURB  THE  DECI- 
SIONS OF  THE  COMMISSIONER  of  the  general  land-office  in  can- 
celing an  entry  for  public  land  on  account  of  errors  relating  to  the 
burden  of  proof,  the  competency  or  weight  of  evidence,  when  full  oppor- 
tunity to  be  heard  has  been  given  the  entryman.  (Parsons  v. 
Venzke,  669.) 

See  Process,  5. 

PUBLIC  POLICY. 
See  Contracts,  3 ;  Landlord  and  Tenant,  1. 

PUBLIC  USE. 
See  Eminent  Domain. 

PURCHASE  MONEY. 
See  Homesteads,  5,  6. 

RAILROADS. 

1.  RAILROADS— MINING— PUBLIC  USE.— In  a  state  where  min- 
ing is  the  dominant  industry,  the  magnitude  of  the  interests  involved 
may  properly  become  a  determining  factor  in  sustaining  the  right  of  a 
railroad  to  construct  lateral  branches,  tracks,  and  spurs  to  mines  and 
mining  works,  as  public  uses,  under  the  law  of  eminent  domain. 
(Bntte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.,  508.) 

2.  RAILROADS— "  MORE  NECESSARY  PUBLIC  USE."— Under 
an  express  constitutional  command  that  all  railroads  shall  be  public 
highways  and  common  carriers,  a  railroad  built  by  a  private  corporation, 
with  its  main  line  and  branches,  or  spurs,  run  within  convenient  con- 
tiguity of  private  mines  or  oreliouses,  is  a  public  use,  and  may  exercise 
the  right  of  eminent  domain  for  a  use  authorized  by  law,  when  the 
ground  taken  is  necessary  to  such  use,  and  where,  if  the  ground  is 
already  taken,  the  public  use  to  which  it  is  to  be  applied  is  a  "  more 
necessary  public  use."  (Butte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co., 
508.) 

3.  EMINENT  DOMAIN  — PUBLIC  U^E  — NECESSITY,  WHEN 
SHOWN. — One  railroad  may  exercise  the  right  of  eminent  domain  as  to 
part  of  the  right  of  way,  not  in  actual  use,  of  another  railroad,  when 
there  is  a  necessity  therefor ;  and  such  necessity  is  shown  where  the  right 
ot  way  of  the  e;tisting  road  is  twenty-tive  feet  on  each  side  of  the  center 
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of  ita  track,  which  nina  along  the  side  of  a  monntain,  but  which  Is 
only  grade<l  a  little  more  than  necessary  for  the  actual  space  occupied 
by  Its  roadbed ;  and  another  road,  se-'king  the  same  objective  point  for 
the  purpose  of  hauling  ore  from  mines  on  the  mountain  asks  to  have 
condemned  the  adjacent  portion  of  the  right  of  way  on  the  upper  hill- 
side, which  is  not  used,  and  cannot  be  us&d.  without  heavy  excavation 
work;  where,  by  the  abrupt  rise  in  the  mountain,  and  ita  rocky  char- 
acter, it  is  necessary  for  the  one  mad  to  cross  divers  spurs  of  the  other, 
which  necessity  requires  both  roads  to  be  on  the  same  level,  and  which 
can  be  obviated  only  by  requiring  the  incoming  road  to  go  under  the 
other,  which  would  be  unreHsonable  and  impracticable,  or  to  construct 
Its  road  high  enough  to  go  overhead,  which  would  require  it  to  run  into 
the  mountain,  at  enormous  expense,  and  switch  back,  in  order  to  reach 
the  objective  points  of  the  two  reals;  and  where,  by  running  hicher 
up  the  mountain,  the  route  would  materially  interfere  with  the  operation 
CI  mines,  while,  by  going  upon  the  existing  right  of  way,  the  incoming 
road  would  merely  widen  the  cuts  existing,  causing  no  material  damage, 
and  leave  a  space  of  from  seventeen  to  twenty-two  feot  between  the  cen- 
ters of  the  tracks.  It  is  no  tenaMe  objection  to  such  condemnation  that 
the  occupancy  of  tlie  incoming  road  wouUl  make  it  m.re  difficult  for  the 
existing  road^  to  throw  out  switches  or  pidttracks  above  it,  or  make  it 
more  difficult  for  it  to  handle  ties,  there  being  a  distance  of  twenty-two 
feet  between  the  centers  of  the  tracks,  enough  room  for  another  track, 
and,  if  the  elevation  of  the  incoming  road  is  too  high  to  prevent  the  ex- 
isting road  from  crossing  it  at  right  angles  with  such  switches  or  side- 
track, a  spur  can  be  run,  at  any  distance,  in  order  to  attain  the  proper 
elevation.  Neither  can  it  be  successfully  urged  that  the  right  of  way 
taken  by  the  incoming  road  is  necessary  in  case  of  future  double  tracks 
or  sidings,  as  these  needs  are  mere  future  possibilities,  not  based  on  rea- 
sonably apparent  traffic  needs.  Nor,  in  view  of  the  express  provision  of 
the  constitution  giving  one  railroad  the  right  to  cross  another,  will  the 
fact  that  the  existing  road  may  be  inconvenienced  in  the  operation  of 
its  trains  at  the  various  crossinirs  proposed,  constitute  any  oDJection  to 
the  occupancy  of  the  Incoming  road.  (Butte  etc.  Ry.  Co.  v.  Moo 
tana  etc.  Ry.  Co.,  508.) 

4.  EMINENT  DOMAIN  — RAILWAY  CROSSINGS  —  DIFFER- 
ENCE OF  GRADKS. — If  one  railroad  seeks  to  cross  another,  there 
V»eing  a  slight  difference  of  elevation  of  grades  of  the  two  roads  at  the 
crossing  of  a  spur  of  the  existing  road,  and  the  only  practicable  way 
of  crossing  is  to  raise  the  grade  rf  the  spur  from  the  ewitch  to  the  point 
of  intersection,  the  court  will  order  the  crossing  to  be  so  made,  at  the 
expense  of  the  iiKOiuing  road.  (Butte  etc.  Ky.  Co.  v.  Montana  etc. 
Ry.  Co..  508.) 

5.  EMINENT  DOMAIN'— R.^ I LW AY  CROSSINGS—"  HUMP."— If 
one  rai'road  seeks  locross  the  spur  of  another  railroail  on  a  mountainside 
without  raising  the  grade  of  the  latter's  track,  and  finds  it  necessary  to 
construct  a  reverse  grade,  which  makes  a  "hump,"  that  is,  an  uphill 
and  a  downhill  grade,  which  may  be  dangerous  and  liable  to  obstruct  the 
track  of  the  existing  load  with  wreckage  incase  the  trains  of  the  incom- 
ing roa<l  break  in  two  at  that  TX)int,  the  court  will  not,  wh-re  the  evi- 
dence-of  skilled  engineers  as  to  the  feasibility  of  the  crossing  is  conflicting, 
aisturb  the  crossing  as  so  constructetl,  as  the  court  cannot  determine  the 
I»roboblc  efTect  of  the  "hump."  (Butte  etc.  Ky,  Co.  v.  Montana  etc. 
Ry.  Co..  508.) 

6.  EM1NP:NT  DOMAIN— railway  CROSSINGS— DAMAGES. 
In  condemnation  pro»;ee<ling8  by  one  rui  I  road  company  to  obtain  |>art8 
of  the  right  of  way  of  another,  the  question  of  damages  for  crossings  is 
properly  referred  to  commissioners,  where  the  statute  authorize* 
H.    (Butte  OU-.   \{y.  Co.  v.  MouUina  etc.  Ry.  Co.,  608.) 

7.  EMINENT  DOMAIN— RAILWAY  CROSSINGS— CONDITIONS. 
If  one  railroad  seeks  to  condemn  a  part  of  the  right  of  way  of  another. 
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used  for  hauling  ore  from  certain  mines,  and  a  spur  of  the  existing 
road,  used  for  a  particular  mine,  is  on  the  north  side  of  its  track,  while 
the  mine  is  on  the  south  side,  and  the  grade  of  the  plaintiff's  track  ia 
above  the  grade  of  the  spur  at  the  point  of  crossing,  the  court  will,  if  it 
would  be  more  convenient  for  the  existing  road  to  have  the  spur  on  the 
south  side  of  its  main  track,  order  the  incoming  road,  at  its  own  expense, 
to  rebuild  the  spur  already  constructed,  upon  the  south  side  of  the  ex- 
isting main  track,  and  provide  suitable  approaches  to  it  for  teams. 
(Butte  etc.  Ry.  Co.  v.  Montana  etc,  Ry.  Oo„  50S.) 

8.  RAILROADS  — CROSSINGS  — LONGITUDINAL  TAKING.— 
Under  a  statute  providing  tiiat  all  rights  of  way  shall  be  subject  to  be 
connected  with,  crossed,  or  intersected  by  any  right  of  way,  and  that 
they  shall  also  be  subject  to  a  limited  use  in  common  with  the  owner 
thereof  when  necessary,  it  seems  that  the  right  of  a  railroad  to  condemn 
a  portion  of  the  rignt  of  way  of  another  railroad,  not  in  actual  use,  is 
not  limited  to  crossings  or  intersections  only,  but  extends  to  a  longi- 
tud'iniaJ  takiing.    (Bu'tte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.,  508.) 

9.  EMINENT  DOMAIN— CROSSINGS— WATCHMEN.— If  the  em- 
ployment of  a  watchman  is  rendered  necessary  by  one  railroad  crossing 
another,  the  former  should  be  allowed  to  select  the  watchman,  but  should 
be  required  to  bear  his  expense.  (Butte  etc.  Ry.  Co.  v.  Montana 
etc.  Ry.  Co..  508.) 

10.  RAILWAY  CORPORATIONS  — AGREEMENT  TO  GIVE 
TRAFFIC  TO,  AND  NOT  TO  AID  COMPETING  LINES.  — An 
agreement  between  parties  to  a  contract,  one  being  a  mining,  and  the 
other  a  i  ail  way,  corporation,  that  the  former  will  j.ive  the  latter  all  ita 
traffic,  and  will  not  aid  or  encourage  in  any  mi^nner  in  the  construction 
of  competitive  lines  of  railway,  will  be  enforced  in  equity  so  far  as  it 
relates  to  the  traffic,  but  in  other  respects,  neither  the  mining  corpora- 
tion, nor  its  stockholders  or  managers,  will  be  denied  the  rigiit  to  pro- 
mote, or  otherwise  encourage,  competing  lines  of  railway.  (Bald 
I'lagle  Valley  R.  R.  Co.  v.  Nittany  Valley  R.  R.  Co.,  807.) 

11.  RAILWAY  CORPORATIONS,  AGREEMENT  TO  GIVE  EX- 
CLUSIVE BUSINESS  TO. — An  agreen)ent,  upon  a  valuable  consider- 
ation, that  a  mining  corporation  will  give  all  traffic  to  and  Irom  its  min.  s 
and  furnaces  to  a  railway  corporation,  is  not  against  public  policy,  and 
may  be  enforced  in  equity,  where  the  railway,  on  its  part,  agrees  to 
carry  such  traffic  for  fair  and  reasonable  charges,  and,  in  the  event  of 
any  disagreement  as  to  what  charges  are  roasonabln,  to  submit  that 
question  to  arbitration.  (Bald  Eagle  Valley  R.  R.  Oo.  t.  Nittany 
Valley  R.  R.  Co.,  807.) 

12.  RAILWAY,  CONSIDERATION  OF  A  CONTRACT  TO  GIVE 
BUSINESS  TO. — If,  in  consideration  that  a  railway  corporation  shall 
subscribe  for  a  specified  amount  of  the  bonds  of  a  mining  corpoiation» 
the  latter  agree^j  that  it  will  give  to  the  railway  corporation  all  the 
traffic  to  and  from  its  ore  land  and  furnaces,  which  traffic  the  railway 
corporation  agrees  to  carry  for  fair  and  reasonable  charges,  such  agree- 
ment, upon  tlie  part  of  the  mining  corporation,  is  supported  by  valu- 
able and  sufficient  consiideratiou.  (Bald  Eagle  Valley  R.  R.  Co.  v, 
Mttany  Valley  R.  R.  Co.,  807.) 

13.  CARRIERS— TERMINATION  OF  LIABILITY.— A  railway 
corporation,  leaving  a  portable  package  in  one  of  its  cars,  instead 
of  putting  it  in  the  freightroom,  is  answerable  for  the  loss  thereof 
by  theft,  though,  had  the  consignee  called  for  it,  it  would  have  been 
delivered  to  him  two  days  previous  to  its  loss.  In  the  case  of 
portable  packages,  a  carrier  cannot  terminate  its  liability  without 
rcniovinig  them  from  the  car  to  its  freighthouse.  (Kirk  v.  Chicago 
etc.  Ry.  Co.,  397.) 

14.  CARRIERS— FAILURE  TO  FURNISH  TRANSPORTATION- 
ASSIGNMENT  OF  CLAIM  FOR  DAMAGES.-A  claim  for  damages 
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against  a  railroad  company,  arising  under  a  statute  requiring  It  to 
furnish  sufficient  accommodations  for  the  transiMjrtation  of  all  prop- 
eitj  offered  to  it  for  trauspontatiou,  may  be  assigned.  (Chica^ 
etc.  II.  II.  Co.  V.  Wolcott,  320.) 

15.  WHEN  A  RAILROAD  CX)MPANY  HOLDS  ITSELF  OUT  A3 
A  CARKIEK  OF  LIVESTOCK,  tUe  law  imposes  upon  it  tlie  duty  to 
provide  suitable  and  sale  (acilities,  stidi  as  yarda  or  {>en3,  botli  at  the 
place  of  siiipment  and  tli3j)lac<^  of  destination,  for  receiving  and  dis- 
charging the  livestock  offered  It  for  ahipmeat  over  Its  roaxL  (No<r- 
folli  etc.  R.  R.  Co.  V.  Harman,  855.) 

16.  A  CARRIER  OF  LIVESTOCK  is  not  exempt  from  liability  for 
injuries  suffered  by  its  failing  to  furnish  and  maintain  suitable  facilities 
for  receivimj  such  stock,  by  a  provision  in  'the  contract  of  shipment  de» 
daring  that  it  is  not  to  be  liable  for  any  injury  of  the  stock  uuil  it  is 
loaded  on  ihe  car,  and  the  car  duly  fastened  and  atcured  by  the  conduc- 
tor. It  cannot,  by  contract,  exempt  it-elf  from  liability  for  negligence. 
(Norfolk  etc.  R.  R.  Co.  v.  Haa-man,  855.) 

17.  RAILROADS-RULES  AND  REGULATIONS.— While  a  raU- 
road  company  may  adopt  reasonable  rules  and  regulations  in  the  dis- 
patch of  its  business  In  carrying  passengers,  and  insist  upon  a  com- 
pliance therewith  upon  the  part  of  all  who  seek  transportation.  It  is 
bound  to  attord  reasonable  facilities  to  enable  a  passenger  to  comply 
with  its  rules  and  regulalious.  iChiiago  etc.  R.  R.  Co.  v.  Gmham, 
25<5.) 

18.  BUYING  TICKETS  ABOARD  THE  TRAIN.-A  railroad  com- 
pany may  charge  one  who  pays  his  fare  on  the  train  a  higher  rate  of 
fare  than  one  who  buys  a  ticket  before  getting  on  the  cars,  if  it  ex- 
tfii<ls  ample  faciliti^'s  to  <ill  'travokTs  who  dtsire  to  procure  tick- 
ets.   (Chicago  etc.  R.  R.  Co.  v.  Graham,  25G.) 

10.  E.TECTING  PASSENGER  ON  SUNDAY.— The  far*  that  a  pas- 
senger traveling  on  a  Sunday  excursion  train  Is  wrongfully  ejected 
on  tiiat  day  from  the  train,  does  not  bar  his  right  to  recover  dam- 
asfcs  for  iujuries  sustained  thereby.  (Chicago  etc.  R.  R.  Co.  v.  Gra- 
ham, 256.) 

20.  EXCURSION  TRAINS  AT  REDUCED  RATES.— A  railroad 
company  may  run  an  excursion  train  at  reduced  rates,  require  pas- 
sengers to  purchase  tickets  as  a  condition  to  obtaining  the  benefit  of 
such  rates,  and  enforce  the  rule  against  ail  who,  by  their  own  fault, 
fail  to  comply  with  IL    (Ohlc.Tgo  etc.  R.  R.  Co.  v,  GraJuim.  2.'>(;.) 

21.  RIGHT  TO  PAY  EXCURSION  TICKET  FARE  ON 
TRAIN.— If  a  passenger  on  a  railroad  excursion  train,  through  the 
fault  of  the  company,  has  been  unable  to  procure  a  ticket  before  en- 
tering the  train,  he  may  ride  on  such  train,  and,  upon  a  tender  of  the 
excursion  ticket  fare,  be  Is  entitled  to  all  the  rights  and  privileges 
that  a  tl'kf't  would  afford  to  him.  (Chlcajjo  etc.  R.  li.  Co.  v. 
Graham.  256.) 

22.  PAYMENT  OF  EXCESSIVE  FARE  ON  EXCURSION 
TRAIN.— One  Is  under  no  obligation  to  purchase,  even  for  a  trifle, 
what  is  already  his  own.  Therefore,  a  passenger  on  an  excursion 
train,  running  at  rodticc*!  rates,  who  has.  through  the  fault  of  tli»« 
rouipany.  iM'cn  nnable  to  secure  an  excnrelon  ticket.  Is  under  no  obli- 
gation to  pay  the  full  or  excessive  rate  of  fare  demnndod  by  the  con- 
ductor on  the  train.  In  order  to  prevent  his  being  ejected  from  the 
train  and  tints  htwen  Ids  daniageH.  (Chicago  etc.  R.  R.  Co.  ▼. 
Graluim.  2.V,.> 

21.  F.IECTING  PASSENGER-ACTION  FOR  VIOLATION  OF 
PERSONAL  RIGHT.— A  cause  of  action  for  ejecting  a  passenger 
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from  an  excursion  train  after  tender  of  the  excursion  rate  Is  not  for 
a  breach  of  the  contract  to  carry,  but  for  the  violation  of  a  personal 
right  assured  by  the  law.    (Chicago  etc.  K.  K.  Co.  v.  Graihani,  250.) 

24.  EXCURSION  TRAIN  —  LIABILITY  FOR  EJECTING  PAS- 
SENGER UNABLE  TO  PROCURE  A  TICKET.— When  a  railroad 
company  invites  the  public  to  take  passage  upon  a  special  train  at  a 
certain  station,  at  excursion  rates,  passengers  have  a  right  to  expect 
that  reasonable  accommodations  will  be  furnished  there,  or  on  the 
train,  to  obtain  tickets:  and  if  the  company  has  no  ticket  office,  or 
agent,  to  sell  tickets  at  that  station,  It  cannot  insist  that  all  who 
board  the  train  shall  first  purchase  excursion  tickets.  Under  such 
circumstances,  if  it  ejects  a  passenger  who  tenders  the  excursion  rate 
on  the  train,  it  is  linble  in  tort  for  the  damages  inflicted.  (Chicago 
etc.  R.R.  Co.  V.  Graham,  256.) 

25.  RAILROADS.— A  FOREMAN  OF  A  GANG  OF  MEN  em- 
ployed by  a  railroad  company  in  unloading  dirt  from  cars,  who  is 
under  the  Immediate  and  direct  control  of  a  division  roadmaster,  is 
only  a  fellow-servant  with  each  of  the  other  members  of  the  gang, 
whether  he  is  authorized  to  hire  and  discharge  or  not.  Therefore, 
none  of  them  can  recover  of  the  common  master  for  the  foreman's 
negligence.     (Schroeder  v.  Flint  etc.  R.  R.  Co.,  854.) 

26.  RAILROADS-DUTY  TO  FURNISH  SURGEON  AND  LIA- 
BILITY FOR  HIS  ACTS.— A  railroad  company  is  under  no  legal 
obligation  to  provide  surgical  aid  for  its  injured  employees.  If  it 
does  so,  voluntarily  and  gratuitously,  its  liability  cannot  be  extended 
beyond  its  negligeoice,  if  any,  in  the  selecition  of  a  surgeon.  (Pitts- 
burgh etc.  R.  R.  Co.  V.  Sullivan,  313.) 

27.  RAILROADS— LIABILITY  FOR  SURGEON'S  NEGLIGENCE. 
A  railroad,  voluntarily  assuming  to  employ  medical  aid  for  its  in- 
iiired  omnloye'.s,  i.s  bonml  cwlIv  to  exei'cis.o  iTasonable  care  and  dili- 
gence to  employ  a  competent  physician  or  surgeon,  but  is  not  required 
to  select  one  of  the  highest  skill  or  longest  experience.  If  it  exercises 
this  required  care  and  diligence,  its  duty  terminates;  and  it  is  not 
liable  for  the  subsequent  malpractice  or  wrongs  of  such  physician 
or  surgeon,  committed  in  or  about  the  treatment  of  the  servanit. 
(Pittsburgh  etc.  R.  R.  Co.  v.  Snllivnn.  m'A.) 

28.  RAILROAD  COMPANIES -IMPLIED  INVITATION.— Work- 
men who,  for  the  purposes  of  their  employment,  use  a  planked 
railroad  crossing,  which  has  been  maintained  for  years  for  the  use 
of  a  manufacturing  company  having  shops  extending  along  either 
side  of  the  railroad  track,  are  not  mere  licensees,  but  are  there  upon 
the  implied  invitation  of  the  railroaid  company.  (Pomponio  v.  New 
York  etc.  R.  R.  Co..  124.) 

29.  RAILROAD  COMPANIES  —  LICENSEES  AND  PERSONS 
INVITED.— A  railroad  company,  which  has  for  yeairs  maintained  a 
planked  crossing  upon  its  tracks  for  the  use  of  a  manufacturing 
company  having  shops  extending  along  either  side  of  the  railroad, 
is  liable  for  its  negligent  act  in  switching  its  cars  at  the  cross- 
ing, whereby  a  person,  going  to  his  work  at  one  of  the  shops,  after 
the  noon  Intermission,  is,  without  fault  upon  his  part,  struck  and 
killed,  whether  he  is  upon  the  crossing  as  a  licensee,  or  by  Implied 
invitation.    (Pomponio  v.  New  York  etc.  R.  R.  Co.,  124.) 

SO.  RAILROADS  —  FENCING  AT  STATIONS.— A  railroad  com- 
pany is  not  required  to  fence  Its  traxik  at  any  of  its  stations. 
(Stewart  v.  Pennfsylvanla  C!o.,  231.) 

31.  RAILROADS— FENCING  AT  STATIONS— DEATH  OF  ANI- 
MAL.—A  railroad  company  is  not  liable  for  killing  an  animal  which 
■wamders  upon  the  track  at  a  etatiioa.  (Stewart  v.  PennsylTanJa 
Oo.,  231.) 
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32.  NEGLIGENCE  -  PROXIMATE  CAUSE.  — In  an  acHon  to  re- 
cover  for  personal  Injnry  sustained  while  alighting  from  a  street-car, 
and  alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  suddenly  starting  the  car  while  the  injured  passenger  was  stand- 
ing on  the  steps,  and  In  permitting  a  hook  to  hang  near  the  steps 
of  the  car,  thereby  catching  and  dragging  such  passenger,  the  de- 
fendant can  exonerate  himself  from  liability  only  by  proof  of  the 
absence  of  negligence  on  his  part,  and  that  the  hook  being  recently 
displaced  by  anctlier  passenger  was  the  sole  and  proximate  cause 
of  the  accident.    (Bowdle  v.  Detroit  etc.  R.  R.  Co.,  366.) 

Bee  Agency,  1;  Appeal,  6;  Penalties,  3;  Specific  Performance. 

RATIFICATION. 
See  Municipal  Corporations,  4,  6. 

REAL  PROPERTY. 

1.  A  NAKED  POSSIBILITY  OF  REVERTER  ts  Incapable  of 
alienation  or  devise,  but  descends  to  the  heirs.  Therefore,  if  real 
property  Is  conveyed  to  a  corporation  whose  charter  subsequently 
expires  or  Is  forfeited,  although  the  property  reverts  to  the  grantor 
and  his  heirs,  such  reverter  cannot  operate  to  the  advantage  of  bis 
a»sign(L*s  or  d'Ovlsees.    (Presbyteriain  Church  v.  Venable,  l.'O.) 

2.  REAL  PROPERTY— LICENSEES  AND  PERSONS  INVITED. 
With  respect  to  the  safety  of  the  premises  of  a  landowner,  he  owes 
a  more  limited  duty  to  a  mere  licensee  than  he  does  to  a  person 
who  s  there  by  invitation,  either  express  or  Implied;  but  he  owes 
to  both  the  equal  duty  of  not  injuring  either  by  his  own  active  neg- 
Hirenoo.  and  is  liable  if  he  does  so.  (Poaupouio  v.  New  York  etc.  R.  R. 
Co.,  124.) 

3.  REAL  PROPERTY-INVITATION-LICENSE.-A  case  of 
Invitation  to  go  upon  premises  exists  where  the  privilege  of  user  is 
for  the  common  Interest  or  mutual  advantage  of  l)oth  parties, 
but  If  such  privilege  exists  for  the  mere  pleasure  and  benefit  of  the 
party  exercising  Irt,  tliere  is  sdmply  a  case  of  license.  (PomponJo  t. 
New  York  otc.  R.  R.  Co.,  124.) 

4.  NEGLIGENCE— SETTING  OUT  FIRE.— An  owner  has  a  right 
to  kindle  a  fire  upon  his  premises  for  the  purpose  of  reducing  his 
laud  to  cultivation,  providing  he  does  so  at  a  proper  time,  under  ordi- 
narily favorable  circumstances,  and  In  a  reasonable  prudent  manner. 
In  such  case,  he  Is  not  liable  to  an  adjoining  owner  for  Injury  aris- 
ing from  the  spread  of  the  fire,  unless  he  is  guilty  of  negligence  in 
not  using  proper  care  to  prevent  Its  spread.  (Brummlt  v.  FurncaB, 
215.) 

6.  NEGLIGENCE-SETTING  OUT  FIRE.— One  who  negligently 
sots  or  negligontly  manages  a  fire  set  on  his  own  property  Is  liable 
to  his  lmme<Iiate  nelghlwr  for  damage  caused  to  him  by  the  spread 
of  the  fire  onto  such  neighbor's  property,  whether  the  fire  Is  com- 
municated through  the  air  or  alorng  or  under  the  ground.  The  gist 
of  the  action  Is  negligence.  If  that  exists,  either  In  setting  or  caring 
for  the  Are,  and  Injury  to  another  happens  therefrom,  liability  at- 
tachea.  It  la  immaterial  whether  such  negligence  la  grosa  or  only 
onlliinry.    (Hruiuniit    v.    Furw'S*,  21.^.) 

6.  SETTING  OUT  FIRE.— One  who  seta  a  flre  on  his  own  prem- 
Isea,  Immediately  surrounded  by  highly  combustible  and  Inflamma- 
ble material  op  to  the  very  bonier  of  the  adjoining  owner's  land, 
and  from  there  on  Indefinitely,  la  guilty  of  negligence  under  any 
clrcumstancea,  and  liable  for  the  injury  to  hia  ncighbor'a  property. 
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If  the  fire  Is  communicated  thereto,  whether  he  nsed  ordinary  precau- 
tion to  previeTiit  the  fixe  from  spreadiLng  or  not,  (BmiTnimlt  y.  Fur- 
ness,  215.) 

RECEIVERS. 

1.  RECEIVERS— COMPENSATION,  BY  WHOM  FIXED.— The 
clerk  of  the  court  is  not  the  proper  officer  to  settle  the  amount  of  a 
receiver's  fees  and  expenses. .  That  is  a  judicial  question ;  it,  and  all 
matters  relating  thereto,  the  court  should  dispose  of  in  its  final  decision. 
(Cutiter  v.  Pollock,  644.) 

2.  OORPORATIONS— RECEIVERS  OF,  RIGHT  TO  SUB.— After 
a  receiver  has  been  appointed  for  and  has  taken  possession  of  the 
corporate  property,  he  represents  the  creditors,  and  is  the  proper  per- 
son to  maintain  an  action  to  set  aside  chattel  mortgages  on  the  cor- 
porate property,  as  the  rights  of  the  creditors  in  that  respect  become 
vested  In  him.  (National  S'tate  Bank  v.  Vigo  Oouuty  National 
Bank,  330.) 

See  Costs;  Insurance,  7. 

RECORDS. 
Bee  Vendor  and  Purchaser,  1, 

REGULATIONS. 
See  Telegraph  Companies,  2,  3 ;  Water  Companies,  1-3. 

REIMBURSEMENT. 
See  Guardian  and  Ward. 

RELATION. 
See  Schools,  2. 

REMAINDERS. 
See  Estates,  2. 

REMAINDERMEN. 
See  Partition. 

REMEDIES. 
See  Nuisance,  2. 

RENT. 
See  Cotenancy,  1, 

REPLEVIN. 

1.  REPLEVIN— DETENTION.— The  selling  of  property  to  an- 
other without  right  Is,  in  effect,  a  detention  of  it  from  the  true 
owner.    (Helman  v.  Withers,  295.) 

2.  REPLEVIN  LIES  where  property  has  been  unlawfully  taken, 
or  Is  unlawfully  detained.    (Helman  v.  Withers,  295.) 

3.  REPLEVIN— DETINUE.— The  whole  ground  of  both  detinue 
and  replevin  Is  now  covered  by  the  code  provision  of  Indiana  for  the 
recovery  of  personal  property.    (Helman  v.  Withers,  295.) 

4.  REPLEVIN— DEFENSE.— It  Is  no  defense  to  an  action  of  re- 
plevin against  one  who  has  obtained  the  possession  of  the  plalntifiCs 
property  without  right,  that  the  defendant  has  transferred  the  pos- 
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session  efther  before  or  after  the  commencemeiit  of  t3ie  »nlL    (Hct 
man  t.  Withers,  205.) 

REPUTATION. 

6ee  False  Imprisonment,  1* 

RESCISSION. 
See  Contracts,  6j  Vendor  and  Porchaeer,  11-10. 

RES  JUDICATA. 
8ee  Judgments,  4,  5. 

RETROSPECTIVE. 
See  Statutee,  6,  7. 

REVERTER. 
See  Real  Property,  1. 

REVOCATION. 
Bee  Trusts,  5, 6. 

RIPARIAN   RIGHTS. 
See  Waters,  1-11. 

SALES. 

1.  SALES  UPON  CONDITION.— A  consignment  of  goods  to  »• 
consignee,  under  a  contract  stipulating  that  he  shall  sell  the  g<*<<.<lB 
to  some  third  person,  that,  until  they  are  so  sold,  he  is  unde/  no 
obligation  to  pay  tlie  consignor  the  cost  price,  and,  until  so  ^old, 
he  may  be  compelled  to  surrender  the  goods  to  the  consignor  at  any 
time,  is  a  sale  upon  condition.  Prior  to  sale  by  the  consignee  to  a 
third  person,  the  former  has  no  title  to  the  goods  which  can  be  the 
subject  of  levy  or  sale  u4)on  execution  far  his  debis.  (Vermont 
Marble  Company  t.  Brow,  37.) 

2.  RETENTION  OF  TITLE.— THE  SELLER  OF  GOODS  MAY, 
by  appropriate  contract,  retain  the  title  thereto  until  performance 
of  some  valid  condition  on  the  part  of  the  buyer.  The  fact  that  the 
property  Is  to  be  resold  by  tlie  Latter  dot*  not  affect  the  rule.  (Ver- 
uimn  Mnrl)lo  Conir«iiy  v.  Brow,  .37.) 

5.  SALES  —  DEFECTS  —  WARRANTY.  -  In  executed  sales,  th« 
buyer  takes  the  thing  sold  with  all  defects,  if  there  is  neither  war- 
rau-ty   nor   fp;ni(l.    «_"ouTt  v,  SiiydtT,  247.) 

4.  WARRANTY.— A  sale  for  a  sound  price  Implies  no  warranty 
of  souiHliieBs.    (Coirrt  v.   SnydtT,  247.) 

6.  SALES  — WARRANTY. —  In  executed  sales,  without  express 
warranty,  no  warranty  is  bnplied.    (Court  v.  Snyder,  247.) 

6.  WAItllANTY.— WIfcout  willful  misrepresentation  or  artful  d»> 
vice  to  disguise  the  cliaractor  or  conceal  defects  in  a  thing  sold,  tlie 
Tendee  is  bound  by  the  contract,  even  though  the  vendor  gets  a  de- 
cided advantage,  aiul  puts  off  on  the  vendee  a  defective  article. 
(Court  V.  Snyder.  247.) 

7.  SALES— IMPLIED  WARRANTY  OP  QUALITY— MEASURE 
OP  DAMAftES.— In  executory  sales,  as  of  a  large  quantity  of  brick 
to  be  delivered  from  time  to  time,  an  implied  warranty  of  Quality 
exists,  and  the  purchaser  is  not  bound  to  return  the  goods  and  re- 


Index.  993 

Bcind  the  contract,  upon  discovering  a  breach,  but  may  set  ap  his 
damages  by  reason  thereof  in  a  cross-action.  The  measure  of  dam- 
ages is  the  difference  In  value  between  the  articles  sold  and  those  de- 
livered, at  the  time  and  place  of  delivery.  (Bushman  v.  Taylor, 
228.) 

8.  WARRANTY  BY  AGENT.— A  seller  is  not  bound  by  express 
warranties  made  by  an  auctioneer  or  other  special  agent,  unless 
he  has  specifically  authorized  such  warranty.  (Court  v.  Snyder, 
247.) 

9.  SALES— LATENT  DEFECTS.— That  the  seller  Is  aware  of  a 
latent  defect  in  an  animal  sold  does  not  amount  to  fraud,  unless 
he  makes  some  statement  or  uses  some  act  or  device  calculated  to 
deceive  the  buyer,  or  to  induce  him  not  to  make  inquir.  (Court  ▼. 
Snyder,  247.) 

See  Agency,  1 ;  Evidence,  1 ;  Interstate  CJommerce,  8,  4. 

SCHOOLS. 

1.  CONTRACT  TO  EMPLOY  ONE  AS  A  TEACHER  IN  THE 
PUBLIC  SCHOOLS  who  has  no  certificate  entitling  him  to  do  so,  is  void. 
(Hosmer  v.  Sheldon  School  Dist.,  639.) 

2.  RELATION. — A  certificate  granted  to  one,  authorizing  him  to 
teach  in  the  public  schools,  cannot,  by  relation,  take  effect  at  any  prior 
time,  so  as  to  validate  a  contract  previously  entered  into  between  him 
and  the  school  district  employing  him  as  a  teacher  therein.  (Hos- 
nier  v.  Sheldon  School  Dist.,  639.) 

SCIRE  FACIAS. 

1.  SCIBE  FACIAS— CONCEALED  CONVEYANCE.— If  a  judgment 
debtor  remains  in  possession  of  land  of  which  he  has  made  an  unrecorded 
conveyance,  of  which  the  plaintiff  has  had  no  notice,  the  judgment 
may  be  revived  by  scire  facias,  though  the  grantee  is  not  a  party  thereto. 
He  is  not  a  terre  tenant  of  the  land,  and  has  no  interest  of  which  the 
plaintiff  is  bound  to  take  notice.    (Lyon  v.  Cleveland,  782.) 

2.  AN  AMICABLE  SCIRE  FACIAS  against  the  judgment  debtor 
has  the  same  effect  as  a  revival  of  the  judgment  by  writ  of  scire  facias 
regularly  issued,  and  therefore  binds  his  grantees  who  have  not  taken 
possession  nor  recorded  their  conveyance,  if  the  plaintiff  has  no  notice 
thereof.    (Lyon   v.    Cleveland,   782.) 

8.  A  SECOND  SCIRE  FACIAS  cannot  be  prosecuted  against  a  judg- 
ment debtor  on  the  ground  that,  before  the  prosecution  of  the  first,  he 
had  made  a  conveyance  of  which  the  plaintiff  had  no  notice,  actual  or 
constructive.  Because  of  his  want  of  such  notice,  he  did  all  he  was  re- 
quired to  do,  and  the  scire  facias  has  the  same  effect  as  if  the  grantee 
had  been  known  and  had  been  made  a  party  thereto.  (Lyon  r. 
Cleveland,  782.) 

SEAL. 
See  Corporations,  9, 14, 

SENTENCE. 
See  Trial,  6. 

SERVICES. 
See  Husband  and  Wife,  7,  8. 

SERVITUDES. 

See  Alunicipal  Corporations,  6,  7. 
Am.  St.  Rep.,  Vol.  L.  — 6S 
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SETOFF. 
See  Landlord  and  Tenant,  4. 

SETTLEMENTS. 

1.  DELIVERY.  — VOLUNTARY  SETTLEMENTS  are  binding 
on  the  grantor  If  properly  made,  unless  there  Is  clear  and  decisive 
proof  that  he  never  parted  with,  or  intended  to  part  with,  the  posses* 
slon  of  the  deed,  and,  even  if  he  retained  It,  the  w^eight  of  authority 
Is  in  favor  of  its  validity,  unless  there  are  other  circumstances  to 
show  tha.t  It  wa«  not  Intended  to  be  absolute.  (Shiilts  v.  Shults, 
188.) 

2.  SETTLEMENTS— CONSIDERATION.— A  fully  executed,  vol- 
untary  settlement  for  the  benefit  of  the  settler's  children,  does  not 
require  other  consideration  for  Its  support  than  that  of  parental 
aCfcctioin  and  duty.    (Nichols  v.  Ehnery,  43.) 

3.  VOLUNTARY  SETl'LEMENTS.  DELIVERY.  — There  are 
stronger  presumptions  in  favor  of  the  delivery  of  deeds  In  cases  of 
voluntary  settlemejrts  than  of  conveyanices  of  bargajn  and  sale. 
iSiiulis  V.  Shults,  188.) 

SEWERAGE. 
See  Waters,  23. 

SHERIFFS. 

1.  DEEDS— EVIDENCE.— A  RECITAL  IN  A  SHERIFF'S  DEED, 
under  foreclosure  proceedings  by  alvertisement,  that  the  grantee  therein 
is  "the  Globe  Investment  Company,  formerly  Dakota  Mortgage  Loin 
Corporation,"  is  no  evidence  tliat  such  company  succeeded  to  the  rights 
of  such   oorporation.    (Hannah   v.   Chase,   656.) 

«.  SHERIFFS— VERITY  OF  RETURN.— A  sheriff's  indorsement 
upon  a  summons,  showing  the  date  of  its  delivery  to  him,  must  be  taken 
as  true,  and  to  import  absolute  verity,  until  impeached  by  some  ade- 
quate proceeding.  It  will  stand  as  aeainst  an  affidavit  of  the  plaintiff  in 
the  action  contradicting  it,  in  a  subsequent  proceeding  in  the  same  case 
to  procure  an  order  of  substitution  and  continuance  of  the  action  in  th« 
name  of  Mhe  defendant's  executrix.    (Whi/te  v.  Johnson,  726.) 

3.  SHERIFF'S  DEED  TO  ASSIGNEE.— If  a  sheriff  executes  a  cer- 
tificate of  purchase  to  one  party,  and  subsequently  issues  a  deed  to  an- 
other, it  is  not  presumed  that  the  latter  has  succeeded  to  the  rights  of 
the  former.    (Hannah  v.  Chase,  656.) 

Bee  Arrest,  9;  Execution,  14;  Process,  1,  2. 

SILENCE. 
See  Estoppel. 

SPECIFIC  PERFORMANCE. 

RAILWAY  CORPORATIONS.  SPECIFIC  PERFORMANCE 
OF  CONTRACT  TO  GIVE  TRAFFIC  TO.— Equity  will  compel  the 
specific  performance  of  a  contract  to  give  to  a  railway  corporation  h11 
traffic  to  and  from  the  mines  and  furnaces  of  a  mining  corp  ration, 
where  the  railwav  corporation,  on  itfl  part,  agrees  by  such  contract  to 
carry  mich  traffic  for  fair  and  reasonable  charges.  (Bald  iJkigl* 
Valley  B.  B.  Co.  v.  Nittany  Valley  R.  U.  Co.,  807.) 

STATES. 

L  STATE  CONTRACrrs,  DISCRETION  IN  AWARDING.— Under 
ft  statute  directing  the  stale  furnishing  board  to  let.  to  th*  "  lowest  re- 
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fiponsiVile  bidder,"  a  contract  for  the  publication  and  annotation  of  the 
etate  codes,  the  board  does  not  "wrongfully,"  or  "  arbitrarily,"  exercise 
its  discretion  by  rejecting  a  bid,  although  it  is  the  lowest,  and  is  accom- 
panied by  an  offer  of  adequate  security,  where  it  appears,  that  bidders 
exhaustively  discussed  and  explained  their  bids  before  the  board,  as  well 
is  their  capacity  to  perform  the  work ;  that  the  board  acted  with  delib- 
eration, and  took  adjournments  to  make  further  inquiries;  and  that, 
after  considering  all  the  facts  and  information  which  it  could  reasonably 
be  expected  to  obtain,  it  determined  that  the  unsuccessful  bidder  did  not 
have  the  fojcilLties  to  do  the  work.    (State  v.  Rickards,  476.) 

2.  STATE  CONTRACT— WHO  IS  NOT  "  INTERESTED."— The 
constitutional  provision,  that  no  member  or  officer  of  any  department  of 
the  government  shall  be  in  any  way  interested  in  a  contract  for  public 
printing,  is  not  violated  by  awarding  a  contract  for  state  printing  to  a 
publishing  company,  whose  business  manager  is,  at  the  time,  a  member 
of  the  state  legislature,  where  he  has  no  interest  in  the  proflts  of  the 
company,  but  simply  receives  a  fixed  ealaify  for  hia  services. 
(State  V.  Rickards,  476.) 

See  Interest  J  Officers,  1,  2;  Statutes,  6,  7, 

STATUTE  OF  FRAUDS. 
See  Brokers,  3. 

STATUTES. 

1.  CONSTITUTIONAL  LAW— TITLES  OF  STATUTES.— A  con- 
stitutional provision,  that  "no  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in  its  title,"  does  not  prohibit 
comprehensive  titles,  but  is  intended  to  prevent  surreptitious  legisla- 
tion.   (Paxton  eftc.  Liand  Co.  v.  Farmers'  etc.  Land  Co.,  5»5.) 

2.  CONSTITUTIONAL  LAW— TITLE  OF  STATUTE.— In  an  act 
entitled,  "An  act  to  provide  for  water  rights  and  irrigation,  and  to  regu- 
late the  right  to  the  use  of  water  for  agricultural  and  manufacturing  pur- 
poses," the  word  "  irrigation"  is  used  in  its  popular  sense,  and  implies 
the  means  of  conducting  water  to  the  land  to  be  supplied.  A  provision 
in  such  act  for  the  acquiring,  by  irrigating  companies,  a  right  of  way  for 
canals  and  ditches,  is  germane  to  its  title,  and  within  the  evident  pur- 
pose thereof.  (Paxton  etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  585.; 

3.  STATUTES  — CONSTRUCTION.— A  proviso  in  a  statute  which 
operates  to  limit  the  application  of  the  enacting  clause,  general  in  its 
terms,  is  to  be  strictly  construed,  and  includes  no  case  not  within  the 
letter  of  the  exeeptilon.  (Paxton  etc.  Land  Co.  v.  Farmers'  etc. 
Land  Co.,  585.) 

4.  STATUTES  — CONSTRUCTION.— If  a  word  in  a  statute  is  evi- 
dently an  interpolation,  having  no  relation  to  the  body  of  the  act,  and 
without  sensible  meaning,  it  should  be  disregarded.  (Paxton  etc. 
Land  Co.  v.  Farmers'  etc.  Land  Co.,  585.) 

5.  CONTRACTS  —  EFFECT  OF  SUBSEQUENT  STATUTE.— 
A  contract  cannot  be  rendered  invalid  by  a  statute  subsequently 
passed.    (Srtephems  v.  Southern  Pajc.  R.  R.  Co.,  17.) 

6.  CONSTITUTIONAL  LAW— RETROSPECTIVE  STATUTE- 
LIABILITY  OF  STATE.— If  a  claim  against  the  state  does  not  bear 
Interest  when  it  accrues,  a  statute  subsequently  passed  cannot  im- 
jtose  a  liability  upon  thie  state  for  i'n!fcei"est  thereon.  (Molineux  v. 
State.  49.) 

7.  CONSTITUTIONAL  LAW  —  GIFT  OF  INTEREST  ON 
CLAIM.— A  retrospective  statute  conferring  a  right  to  recover  in- 
terest on  a  claim  against  the  state,  upon  which  no  right  to  recover 
interest  exists  prior  to  the  enactment  of  such  statute,  creates  a  gift 
and  is  yoid,  under  a  constitutional  provision  stipulating  that  the 
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le^slatnre  shall  hare  no  power  to  make,  or  anthorlse  the  making  of, 
any  gift  of  any  public  money  or  thing  of  value  to  any  individual  or 
corporation.  No  moral  obligation  to  pay  such  interest  can  make  the 
statute  constitutional,  or  make  the  interest  so  authorized  other  than 
a  gift.     (Molineiix  v.  State,  49.) 

.  A  STATUTE  MAY  BE  PARTLY  UNCJONSTITUTIONAL  WITH- 
OUT BEING  WHOLLY  VOID.  Thus  the  statute  of  Pennsylvania  re- 
latin.'  to  anthracite  coal  raining,  though  unconstitutional  in  so  far  as  it 
attempts  to  impose  liability  on  mineowners  for  the  negligence  or  incom- 
petency of  foremen  whom  they  are  obliged  to  employ,  and  whose  duties 
are  prescribed  bv  such  statute,  may  be  treated  as  valid,  in  so  far  as  it  de- 
fines what  shall  be  regarded  as'  such  mines.  (Diirkin  t.  Kiingston 
Coal  Ck)..  801.) 

9.  CONSTITUTIONAL  RIOnTS.— A  statute  declaring  that  to  be 
a  crime  which  consists  alone  in  the  exercise  of  a  constitutional  right, 
as  thajt  of  terminating  a  contr&ct,i8  xmconstitTitloDal  and  Told. 
(State  V.  Julow,  443.) 

10.  CONSTITUTIONAL  LAW.— A  STATUTE  REQUIRING  OWN- 
ERS OF  MINES  to  employ  no  foremen  except  those  which  had  been 
examined  by  a  boar!  created  by  the  act  and  furnished  a  certificate  of 
tlieir  competency,  and  providing  that  such  foremen  shall  perform  their 
duties  in  the  manner  Drescribed  in  the  act,  and  that  if  any  injury  result 
to  person  or  property  from  a  mining  foreman  not  discharging  his  duties, 
the  mineowner  should  be  answerable  therefor,  is  unconstitutional  and 
void.  Such  foremen  must,  under  the  provisions  of  this  statute,  be 
deemed  agents  or  officers  of  the  state,  for  whose  negligence  or  incompe- 
tency a  mlneowTi'er  cannot  be  mado  aoswenable.  (Durkln  v.  Kdngs- 
ton  Coal  Co..  801.) 

11.  EMELOYER  AND  EMPLOYI6.— A  STATUTE  WHICH  AT- 
TEMPTS to  make  it  a  crime  for  an  employer  to  Insist,  and  to  Im- 
pose as  a  condition  of  employment,  or  continued  employment,  that 
his  employfi  slMill  witidnaw  from  or  refrain  from  Joining  any  trade 
or  labor  union,  is  nnconstitutional  and  void,  as  seeking  to  deprive 
the  employer  of  a  constitutional  right  without  due  prooeas  of  law. 
(State  v.  Julow,  443.) 

12.  EMPLOYER  AND  EMPLOY^— CLASS  LEGISLATION.— A 
statute  making  it  an  offense  for  an  employer  to  impose  as  a  condi- 
tion to  employment,  or  continued  employment,  that  his  employes 
■hall  not  belong  to  a  trade  or  labor  union,  is  unconstitutional,  and 
TOld  as  class  oir  special  legislation.    (State  v.  Julow,  443.) 

Bee  Insurance,  13;  Irrigation;  Time,  3. 

STOCK. 
See  Corporations,  2-4-8,  19,  20;  Judgments,  4. 

STOCKHOLDERS. 
See  Corporations,  6-8. 

STREET  RAILWAYS. 
See  Railroads,  32. 

STREETS. 
Sse  Highwaji;  Municipal  Corporationi,  S-10;  Towni. 

SUBAQENTa 
See  Agency,  2-4. 
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SUBROGATION. 
See  Insurance,  5. 

SUBSTITUTION. 
See  Parties. 

SUMMONS. 
See  Attachment,  2,  3 ;  Process. 

SUNDAY. 
See  Railroads,  19. 

SURETYSHIP. 

SURETYSHIP— LIABILITY  OF  PRINCIPAL.— If  no  cause 
of  action  exists  against  a  principal  on  a  bond,  there  can  be  none 
against  the  surety.  Hence,  if  a  cause  of  action  for  the  breach  of 
the  condition  of  a  bond,  as  for  converting  moneys  received  as  a 
collector  to  the  obligors  own  use,  is  fraudulently  concealed  by  the 
principal,  so  that  in  law  it  cannot  be  deemed  to  have  accrued,  as 
against  him,  until  first  discovered  by  the  plaintiff  and  obligee,  it 
cannot  be  deemed  to  have  accrued  before  such  discovery  as  against 
the  surety.    (Eising  v.  Andrews,  75.) 

See  Limitations  of  Action,  2;  Officers,  4-7,  9, 

TAXES. 

TAXATION,  COLLATERAL  ATTACK.— The  collection  of  taxes 
cannot  be  restrained,  in  an  action  broiiglit  by  a  private  citizen,  on  the 
ground  that  the  property  taxed  ha  i  not  been  duly  annexed  to  a  munici- 
pality, where  proceedings  had  been  taken  under  authority  of  law  look- 
ing to  such  annexation,  and  had  been  declared  to  be  carried,  and  the 
municipality  had  exercised  jurisaiftion  for  several  years  over  the  terri- 
itory  claimed  to  have  been  annexed.  (Kuhu  v.  Port  Townsend,  911.) 

TELEGRAPH  COMPANIES. 

1.  TELEGRAPH  COMPANIES  ARE  NOT  COMMON  CARRI- 
ERS, in  the  absence  of  a  statute  making  them  such.  They  may 
stipulate  for  limitation  of  their  liability  for  errors  arising  from  any 
cause  except  willful  misconduct  or  gross  negligence.  (Birkett  v. 
Weistern  Union  Tel.  Co.,  374.) 

2.  TELEGRAPH  COMPANIES— EFP^ECT  OF  REGULATIONS 
UPON  BLANKS. — The  sender  of  a  telegraphic  message,  written  upon 
a  blank  supplied  by  the  company,  and  signed  by  the  sender,  is 
bound  by  reasonable  regulations  printed  thereon,  whether  he  has 
actual  knowledge  thereof  or  not,  and  cannot  recover  for  delay  in 
the  transmission  of  the  message,  in  the  absence  of  gross  neghgence 
or  willful  misconduct  on  the  part  of  tlie  coanpany  or  its  servants. 
'Birkeitt  v.  Western  Union  Tol.   Co.,  374.) 

3.  TELEGRAPH  COMPANIES  —  REGULATIONS  LIMITING 
lA  VBILITY.— A  regulation  by  a  telegraph  company  limiting  its 
liability  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
for  the  nondelivery,  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount  re- 
ceived for  sondimiz  thie  messa-ge  is  i^easoniable  and  valid.  (Birkett  v. 
Union  Tel.  Co.,  374.) 

4.  TELEGRAPH  COMPANIES— DELAY  IN  TRANSMISSION  - 
GROSS    NEGLIGENCE.- If   a    telegraph    company    has    provided 
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suitable  Instrnments  and  competent  operators,  the  fallare  of  an 
operator  to  make  proper  connections,  thus  causing  delay  in  the  trans- 
mission of  a  message.  Is  not  gross  negligence  for  which  the  company 
is  liable,  when  It  has  stipulated  for  nonliability  for  delays  In  the 
transmission  of  messages.  (Birkett  v.  Western  Union  Tel.  Ck>.,  374.) 

TICKETS. 
See  Railroads,  18-22,  24. 

TIME. 

1.  THE  TERM  "MONTH,"  at  common  law,  meant  a  lunar 
month  of  twenty-eight  days,  except  in  ecciediastical  affairs,  and  as  ap- 
plied to  commercial  paper;  but,  in  tins  country,  it  is  undeistood  to 
mean  a  calendar  month.    (McGinn  v.  State,  617.) 

2.  A  CALENDAR  MONTH  IS  TO  BE  COMPUTED,  not  by  count- 
ing days,  but  by  looking  at  tlie  calendar.  It  terminates  with  the  day 
nuinericully  corresnonding  to  tlie  day  of  its  commencement,  less  one  in 
the  following  mouth.  Thus,  if  a  term  of  three  calendar  mont«h8  begins 
with  the  ninth  day  of  April,  it  ends  at  midnight  on  the  eighth  day  of 
July.    (McGinn  t.  State,  617.) 

8.  TIME  WHEN  STATUTES  GO  INTO  EFFECT.  — If  a  constitu- 
tion declares  that  no  act  shall  take  effect  until  three  calendar  months 
after  the  adjournment  of  the  se-siou  at  which  it  is  passed,  a  statute 
enacted  on  tiie  ninth  day  of  April  becomes  a  law  at  the  first  moment 
of  the  ninth  day  of  July.  This  rem  lins  true,  thousrh  another  statute 
declares  that  the  time  within  which  an  act  is  to  l)e  done  shall  be  com- 
puted by  excluding  the  lirst  day  amd  including  the  laat,  (McGinn 
V.  State,  617.) 

TORTS. 

TORTS.— THE  RULE  AS  TO  WRONGS  IS,  that  in  acts  mala 
in  se,  the  int  -nt  governs,  hut  in  those  mala  pr.ihihita,  the  only  iuq'jiry 
is,  has  the  law  boen  violated?    (Loggatt  v.  Pridaxux,  498.) 

See  Insane  Persons. 

TOWNS. 

STREETS— TOWNSTTE  ACT.— The  original  claimant  of  a  lot  in 
a  townsife,  entered  according  to  the  federal  and  territorial  laws  relating 
thereto,  is  not  the  owner  in  fee  of  tlie  itreet  or  alley  upon  which  his  lot 
abuts.    (Loeber  t.  Butte  etc.  Electric  Co..  468.) 

TRADEMARKS. 

1.  TRADE  NAME  — FRAUDULENT  INFRINGEMENT.  —  Al- 
though there  can  be  no  exclusive  property  In  a  trade  name,  it  Is  a 
fraud  on  one  who  has  established  a  trade  and  carried  it  on  under  a 
given  name  for  some  other  person  to  assume  the  wime  name,  or  the 
Bame  name  with  a  slight  alteration,  iu  such  manner  as  to  Induce 
persons  to  deal  with  him  In  the  belief  that  they  are  dealing  with  the 
person  who  has  given  a  reputation  to  such  name.    Such  fraud  may 

'•:i       1  <l      I  W  t'i.!»*,i<vk  v.  Marks,  B7.) 

2.  TRADE  NAMES  — INFRINGEME.NT.  — One  who  built  up  a 
business  under  the  name  of  "Mechanics'  Store"  Is  entitled  to  an  In- 
junction restraining  another  from  the  use  of  the  words  "Mechanical 
Store"  as  a  designation  of  his  business  for  the  purpose  of  deceiving 
the  public,  and  especially  the  former's  customers,  and  thereby  se- 
cunug  <the  benetits  of  the  goodwill  of  his  biisiuoes.  (Weinstock  t* 
Marks,  67.) 

See  Injunctions,  1-4. 
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TRIAL. 

1.  TRIAL  BY  JURY  CAN  BE  DEMANDED  In  an  action  by  the 

assignee  of  au  aecounit.    (MoCoy  v.  Oldham,  208.) 

2.  TRIAL— RIGHT  TO  JURY.— In  determining  what  suits  are 
triable  by  jury,  the  court  must  look  to  the  character  of  the  ques- 
tions to  be  decided,  and  If  they  are  essentially  of  an  equitable  nature, 
or  if  some  essentially  equitable  remedy  is  invoked,  as  contradistin- 
guished from  legal  questions  and  remedies,  the  case  should  be  tried 
by  lliie  CO  lint.  OilienvLse,  the  parties  are  entitled  to  a  jury.  (McCoy 
V.  Oldbam,  208.) 

3.  TRIAL— VENIRE  DE  NOVO.— The  failure  of  the  jury  to  find 
upon  all  the  issues  is  not  a  defect  appearing  upon  the  face  of  the  ver« 
diet  foiT  which  a  venire  de  novo  will  be  awarded.  (Adayme  v.  Main, 
266.) 

4.  PRACTICE— REVISION  AND  REJECTION  OF  INTERROGA- 
TORIES.—The  court  may  properly  revise  and  modify  interrogatories 
offered  by  the  parties,  to  make  them  correspond  with  the  facts  in- 
volved, and  it  may  reject  such  as,  however  answered,  will  not  con- 
trol the  general  verdict.    (Taylor  v.  Wooton,  200.) 

5.  EVIDENCE— ADMISSIBILITY— WAIVER  Ob  OBJECTION.— 
The  right  to  object  to  the  aamission  of  evidence  is  waived  by  a  sub- 
sequent admission  that  such  evidence  will  not  be  eooi'troverted. 
(Chicago  etc.  R.  R.  Co.  v.  Wolcott,  320.) 

6.  CRIMINAL  LAW  — PRONOUNCING  SECOND  SENTENCE.— 
If  a  person  convicted  of  murder  is  sentenced  to  be  executed  at  a  day 
designated,  and,  in  the  mean  time,  to  remain  in  solitary  confinement, 
he  may,  at  a  subsequent  day,  be  again  brouirht  before  the  court,  and 
sentenced  to  be  executed  at  a  later  day,  if  tlie  first  sentence  was,  for 
some  cause,  irregular.  Though  tlie  prisoner  has  suffered  part  of  the 
solitary  confinement,  it  is  not  a  part  of  the  sentence,  but  a  means  adopted 
to  make  more  certain  that  he  may  be  produced  at  the  time  fixed  for  hia 
exe^iutiom.    (McGinn  v.  State,  (317.) 

See  Instructiona. 

TRUSTS. 

1.  TRUSTS.— IT  IS  ESSENTIAL  to  the  creation  of  a  valid  ex- 
press trust,  tnat  some  estate  or  interest  be  conveyed  to  tlie  trustee, 
and,  when  the  instrument  creating  the  trust  is  other  than  a  will, 
the  estate  or  Interest  must  pass  imraedintcly,  but  it  is  not  essential 
that  it  must  be  enjoyed  immediately.  The  enjoyment  of  tlie  interest 
may  be  made  to  commence  in  future,  and  to  depend,  for  its  com- 
mencement, upon  the  termination  of  an  existing  life  or  lives,  or  of 
an    interniediiUe   estmite.    (Nichols   v.    Emery,   43.) 

2.  TRUSTS  TO  AVOID  ADMINISTRATION.— A  person  may  dis- 
pose of  his  property  in  his  lifetime  to  avoid  administration  of  his 
estate  after  death,  either  by  gifts  absolute  during  his  life,  or  by  gifts 
In  trust  during  his  life,  or  by  voluntary  settlements,  and  such  dis- 
position shows,  not  only  an  absence  of  testamentary  intent,  but  an 
absolute   hostility  thoroto.    (Nichols   v.    Emery.  43.) 

3.  CHANCERY  PRACTtCE.— THE  ANSWER  OF  ONE  OF  TWO 
TRUSTEES  wlio  are  charired  with  having  notice  of  an  outstanding 
eqnitaljle  title  when  they  re-eived  a  conveyance  of  tlie  property,  when 
he  does  not  claim  to  have  any  personal  l<nowledge  respectin'r  the  notice 
to  his  cotrustee,  merely  presents  an  issue  throwing  the  burden  of  proof 
upon  the  complainant,  but  does  not  require  liim  to  overcome  the  denial 
or  the  answer  by  the  testimonv  of  two  witnesses,  or  by  one  witness  ac- 
companied by  strong,  corroboraiting  circumstances.  (Chapman  v. 
Chapman,  846.) 
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4.  NOTICE  TO  ONE  OF  TWO  TRUSTEES,  of  an  equitable  title 
held  by  a  third  person  to  lands  conveyed  to  them  for  the  benefit  of  cred- 
itors, is  notice  to  both.    (Chapman  v.  Cliapmnn,  846.) 

5.  TRUSTS— REVOCATION— RESERVATION  OP  POWER  OF. 
The  fact  that  a  grantor  In  a  conveyance  creating  a  trust  reserves  a 
power  of  revocation,  does  not  impair  the  trust,  nor  affect  its  cliar- 
acter  as  such.  It  remains  operative  until  the  right  to  revolce  is 
exercised  in  due  form.    (Nicliols  v.  Bmery,  43.) 

«.  TRUSTS— POWER  OF  REVOCATION.— If  an  owner  of  land 
conveys  it  to  a  trustee,  upon  certain  trusts  to  be  executed  after  the 
death  of  the  grantor,  reserving  in  the  conveyance  a  power  of  revo- 
cation, and  remaining  in  possession  during  liis  lifetime  without  ex- 
ercising the  power,  the  conveyance  operates  to  immediately  vest  in 
the  trustee  so  much  of  the  estate  as  is  necessary  to  carry  out  the 
purposes  of  the  trust.  The  grantor  retains  a  life  estate  entitling 
him  to  remain  in  possession,  or  to  lease  the  land  and  retain  the 
profits.  The  reservation  of  power  to  revoke  the  trust  does  not  oper 
ate  to  destroy  the  conveyance  as  a  trust  nor  malje  it  a  will  or  testa' 
mentary  disposition  of  the  property.    (Nichols  v.  Emery,  43.) 

See  Insurance,  10. 
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USURY. 

1«  THE  DEFENSE  OF  USURY  cannot  be  maintained  against  ft 
bona  fide  holder  of  a  negotiable  instrument,  acqnirel  Lefore  maturity, 
for  value,  unless  the  statute  declares  such  iustrument  to  be  void. 
(Lynchburg  Nat.  Bank  v.  Scott,  860.) 

2.  USURY.— TH 15  DEFENSE  of  usury  cannot  be  asserted  against 
a  bona  fide  holder  of  a  note  received  in  due  course  of  business,  without 
notice  of  anv  taint  of  usury,  and  at  a  lawful  rate  of  discount,  where  the 
statute  of  the  state  controlling  the  subject  merely  declaros  that  all  con- 
tracts for  a  loan  of  money  at  a  greater  interest  than  allowed  by  law 
should  be  deemed  to  l)e  for  an  illegal  consideration  as  to  the  excess  be- 
yond t)>e  principal  ajnount  so  loaned.  (Lynchburg  Nat.  Bank  t. 
Scott.  860.) 

VACATING. 
See  Judgments,  9-11. 

VENDOR  AND  PURCHASER. 

1.  NOTICE.— RECORD  OF  DULY  EXECUTED  mortgr.ges  or  con- 
veyances, not  absolutely  void,  is  constructive  notice  to  purchasers  and 
subsequent  incumbrancers.      (Iloby   v.   Bismarck   Nait.    Itonk,   633.) 

2.  PURCHASERS  FOR  VALUE,  WHO  ARE.— Trustees  to  whom 
property  has  been  conveyed  for  the  benefit  of  creditors  are  purchasers 
for  value.    (Chapman  v.  Chapman,  846.) 

8.  NOTICE.— THE  POSSESSION  OF  REAL  PROPERTY  by  one 
who  f  as  purchased  and  paid  for  it,  but  has  not  receivt»d  a  conveyance  of 
the  legal  title,  is  notice  to  the  world  of  his  right  ami  claim.  It  is  the 
duty  of  an  intending  purchaser  to  inquire  into  the  fact  of  the  posses- 
sion of  the  pro(ierty,  and  he  will  be  uffected  with  notice  of  whatever 
rigiitor  interi'ft  the  t>arly  in  pfwsossion  may  have  which  such  inquiry 
would  have  disclosed.    (Cliapman  v.  Ch.ipiiian,  846. i 

4.  VENDOR  AND  VENDEK.— THE  POSSESSION  OF  A  VENDEE 
who  has  paid  the  entire  purchase  pri<e,  and  is  entitled  to  a  conveyance, 
cannot  be  retrar<le<l  as  a<iverse  to  his  vendor.  Before  such  possession 
can  l)ecome  adverse,  the  vendee  must  have  di.<?severel  the  privity  of  title 
between  him  and  his  vendor  bv  the  assertion  of  an  adverse  right,  and 
openly  and  continuously  disclaiming  tiie  title  of  the  vendor,  and  have 
brought  such  dis<-lnimer  home  to  the  latter  or  his  successor  in  la* 
terest    (GhapoiaA  t.  Chapman,  840.) 
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6.  NOTICE  —  BONA  FIDE  PURCHASERS  —  BURDEN  OF 
PROOF. — One  who  sets  up  the  defense  of  subsequent  purchase  In 
good  faith,  without  notice,  must  afBrmatively  show  a  purchase  for 
value,  and  that  the  purchase  money  has  been  paid  before  notice. 
(Davis  V.  Ward,  29.) 

6.  VENDOR  AND  VENDEE  — BONA  FIDE  PURCHASER  — 
NOTICE  OF  MISTAKE  IN  MORTGAGE— The  record  of  a  mort- 
gage. In  which  the  land  described  does  not  belong  to  the  mortgagor, 
does  not  give  constructive  notice  of  the  mistake  to  the  purchaser  of 
the  land  owned  by  the  mortgagor,  and  who  has  paid  the  purchase 
money  without  actual  notice  of  the  mistake.  Such  mistake  cannot 
be  corrected  against  him.    (Davis  v.  Ward,  29.) 

7.  NOTICE— PAYMENT  OF  PART  OF  PURCHASE  PRICE.— 
One  who  claims  to  be  a  bona  fide  purchaser  without  notice,  but  has 
paid  a  part  only  of  the  purchase  price  before  notice  of  an  outstand- 
ing equity,  is  entitled  to  protection  only  as  to  the  amount  paid 
before  such  notice.  The  holder  of  the  equity  can  enforce  his  claim 
to  the  whole  land  only  upon  condition  of  his  doing  equity  by  re- 
funding to  such  puoxjhaser  the  amount  paid  before  motiice.  (Davis 
V.  Ward.  29.) 

8.  PAYMENT  OF  PART  OF  PURCHASE  MONEY  AND  MORT- 
GAGE  FOR  REMAINDER.— If  a  purchaser,  after  paying  part  of  the 
purchase  price,  executes  a  mortgage  upon  the  land  to  secure  notes 
for  the  remainder  without  notice  of  any  outstanding  equity  against 
the  land,  and  the  mortgagee  assigns  such  security  and  notes  to  a 
bank  without  notice  to  any  of  the  parties  of  such  equity,  the  notes 
operate  as  payment,  and  both  the  purchaser  and  the  bank  are  pro- 
teet'ed  ais  bona  lide  purchaijers.    (Davis  v.  Ward,  29.) 

9.  VENDOR'S  LIEN.— If  the  purchase  of  land  is  evidenced  by  con- 
tract alone,  the  purchase  price  not  being  paid,  and  the  vendor  retaining 
the  legal  title  as  security  for  the  unpaid  purchase  money,  he  holds  a  lien 
upon  the  land,  independent  of  hia  equitable  lien,  for  the  unpaid  pur- 
chase price,  by  virtue  of  the  contract ;  and  such  lien  the  vendee  cannot, 
by  conveyance  or  otherwise,  affect,  impair,  or  extinguish,  except  by 
pavmemt  of  the  purchase  money.  (Roby  v.  Bismoa-ck  Nat.  Banlc, 
633.) 

10.  VENDOR  AND  PURCHASER  — FORFEITURE  OF  PARTIAL 
PAYMENTS. — One  who  purchases  personal  property  and  pays  part  of 
the  price,  and  afterward,  without  any  fault  of  the  vendor,  refuses  to  re- 
ceive it,  or  to  pay  the  balance  due,  forfeits  the  whole  of  the  amount  so 
paid,  although  the  vendor  afterward  sells  the  property  to  another,  and 
thereby  realizes  a  sum  greatly  in  excess  of  that  due  him  from  the  origi- 
nal purchiafier.    (Neis  v.  O'Brien,  894.) 

11.  VENDOR  AND  VENDEE  — RESCISSION.— Whenever  a  pur- 
chaser has  been  induced  by  a  material  misrepresentation  of  the  vendor 
to  buy,  he  has  the  right  to  repudiate  the  contract — a  right  correlative 
with  that  of  the  vendor  to  disaffirm  the  sale  when  he  has  been  deceived. 

,i].>w»u  V.   Carpenter,  824.) 

12.  RESCISSION.— MEANS  ON  THE  PART  OF  A  PURCHASER 
OF  DISCOVERING  that  a  representation  was  false  do  not  destroy  hia 
righrt:  to  rescind.    (Wilson  v.  Carpenter,  824.) 

13.  RESCISSION— MISREPRESENTATION.— THE  INTENT  of  the 
person  m  iking  a  misrepresentation  for  the  purpose  of  inducing  a  pur- 
chase of  pr  perty  is  wholly  immaterial.  It  is  sufficient  to  sustain  the 
right  of  rescission  that  the  statement  was  made,  so  as  to  mislead  the 
party  to  whom  it  was  made,  and  that  it  induced  the  purchase  by  him. 
He  cannot  be  held  to  his  '-on tract  on  the  ground  that  the  person 
making  the  misrepresentation  believed  it  to  be  true.  (Wilsoin  T« 
Carpenter,  824.) 
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14.  RESCISSION.— A  MISREPRESENTATION  to  a  purchaser  of  a 
lot  in  a  village,  that  a  large  sum,  specifying  the  amount,  is  to  be  invested 
therein  in  a  manufacturing  enterprise,  if  it  was  the  inducing  cause  of 
the  purchase,  emtitlefl  him  <to  rescind.    (Wilson  v.  Carpenter,  ^4.) 

16.  RESCISSION— BURDEN  OF  PROOF.— If  a  seller  makes  a  mis- 
representation which,  from  its  nature,  may  induce  the  buyer  to  enter 
into  a  contract  of  purchase  on  the  faith  of  it,  it  will  be  inferred  that  he 
was  induced  thereby  to  contract;  and  he  need  not  prove  that  he  in 
fact  relied  upon  the  representation.  To  rebut  this  presumption,  the 
seller  must  either  prove  that  the  purchaser  had  knowledge  of  facta 
showing  the  representation  to  be  false,  or  he  stated  in  terms,  or  showed 
by  Ms  contract,  that  he  acted  upon  his  own  Judgment  (Wll«on  r. 
Carpenter,  824.) 

16.  VENDOR  AND  PURCHASER  — RESCISSION  OF  SALE.— A 
grantee  of  land  conveyed  with  warranty  has  a  remedy  upon  the  cove- 
nants of  his  deed  for  a  failure  of  title,  and,  if  a  perfect  title  is  tendered 
by  the  grantor  before  a  decree  is  rendered,  the  contract  will  not  be  re- 
scinded noless  it  appears  to  the  court  that  the  grantee  has  sustained 
some  loss,  injury,  or  damage,  by  reason  of  the  delay  in  perfecting  the 
titie.    (Bradueldt  v.  Cooke.  701.) 

VENDOR'S  LIEN. 
See  Vendor  and  Purchaser,  9. 

VENIRE  DE  NOVO 
See  Appeal,  9 ;  Trial,  3. 

WAGES. 
See  Execution,  7. 

WAIVER. 

WAIVER. — ^No  man  can  be  bound  by  a  waiver  of  his  rights, 
unless  such  waiver  was  distinctly  made  with  full  knowledge  of  the  rights 
which  he  waive-i,  and  the  fact  that  he  knows  his  rights  and  intends 
to  waive  them   must  clearly  appear.      (Wilson  v.  Carpenter,  824.) 

Bee  Appeal,  2-4,  11;  Assignment  for  the  Benefit  of  Oeditors,  6;  Defi- 
nitions ;  Execution,  6 ;  Insurance,  2 ;  Mortgages,  3. 

WARRANTS. 
See  Arrest. 

WARRANTY. 
See  Insurance,  14-16;  Sales,  S-9. 

WATCHMEN. 
See  Railroads,  9. 

WATER  COMPANIES. 

1.  THE  RULES  WHICH  A  WATER  COMPANY  MAY  PRE- 
SCRIBE and  enforce  niuHt  be  reupoimble,  just,  lawful,  and  not  discre- 
lloamry.    (Anierk-an    Water  Works  Co.  v.   State,  010.) 

2.  A  WATER  COMPANY  HAS  A  RIGHT  TO  PRESCRIBE  ALL 
BUCH  KULKSANI)  REGULATIONS  for  its  convenience  and  security 
a^  are  rea«on.ibl«  and  just,  and  to  refuse  to  furnish  water  to  siiiv  iwrson 
who  doclimv  to  comply  with  tbem.  (American  Water  Works  Oa 
▼.  Suie.  610.) 
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3.  WATER  COMPANIES.— A  RULE  REQUIRING  THE  PAY- 
MENT OF  ONE  DOLLAR  by  every  person  from  whose  premises  water 
has  beeu  turned  off  for  nonpayment  of  water  rates,  as  a  charge  for 
turning  the  water  off  and  for  then  turning  it  on  again,  is  unreason- 
able. The  company  may,  by  mandamus,  be  compelled  to  turn  such 
water  on,  on  the  payment  or  tender  to  it  of  the  same  price  at  which  it 
would  be  turned  on  for  a  person  who  had  not  before  usel  water,  and  had, 
therefore,  never  been  in  default.  (American  Water  Works  Go.  v. 
State.  610.) 

4.  A  WATER  COMPANY,  HAVING  A  FRANCHISE  TO  FUR- 
NISH WATER  TO  A  CITY  AND  ITS  INHABITANTS,  assumes  a 
public  duty,  part  of  which  is  to  furnish  water  to  all  such  inhabitants 
at  reasonable  rates,  and  not  to  charL'e  any  of  them  prices  not  charged  to 
all  othera  for  a  like  seiTioe  and  undeir  similar  conditions.  (Ameri- 
can Water  Works  Co.  v.  State.  610.) 


WATERS. 

1.  RIPARIAN  OWNERS  ON  A  NAVIGABLE  STREAM  hold  only 
to  ifche  wateir's  edge.    (Cox  v.  Arnold,  450.) 

2.  RIPARIAN  RIGHTS  —  BOUNDARIES.— A  riparian  owner's 
boundary  expands  as  the  waters  recede  and  accretions  form  to  his 
land,  and  it  contracts  as  the  waters  encroach  upon  and  wash  away 
liis  land.    (Cox  v.  Arnold,  450.) 

8.  ACCRETIONS.— A  riparian  owner  cannot  recover,  as  an  ac- 
cretion, land  which  has  reformed  within  the  boundaries  of  the  or- 
iginal survey  of  his  tract  at  a  place  where  the  land  was,  at  the  time 
of  such  survey,  uncovered  by  water,  and  which  has  not  accreted 
to  his  land  begiuniug  a^t  his  line  at  tihe  water's  edge.  (Cox  v.  Ar- 
nold,   450.) 

4.  ACCRETIONS.— If  part  of  a  tract  of  land  bordering  on  a 
navigable  river  is  submerged  or  washed  away,  the  owner  cannot  re- 
gain it,  except  by  accretion  beginning  at  his  line  at  the  water's 
edge.    (Cox  v.  Arnold,  450.) 

5.  ACCRETIONS.— A  riparian  owner  of  land  acquires,  as  an 
Incident  thereto,  w^ithout  price,  whatever  may  be  added  to  it  by 
gradual  and  imperceptible  accretion,  but  he  assumes  the  risk  of 
losing  it  all  by  its  being  washed  away  by  the  waters  of  the  river, 
and  his  boundary  line  always  remains  at  the  water's  edge.  (Cox 
V.  Arnold,  450.) 

6.  WATERS— MEASURE  OF  APPROPRIATION.— It  is  the  policy 
of  the  law  that  water  of  a  stream  shall  be  appropriated  to  the  extent 
only  that  it  is  put  to,  or  designed  for,  some  useful  or  beneficial  purpose. 
This  is  the  measure  of  the  appropriation.  (Wimer  v.  Simmons, 
6S5.) 

7.  WATERS— TIME  IN  WHICH  TO  FIX  EXTENT  OF  APPRO- 
PRIATION.— When  water  is  appropriated  for  some  useful  or  beneficial 
purpose,  the  entire  appropriation  need  not  be  at  once  utilized  for  the 
purpose  designated,  but  the  use  may  be  made  within  a  reasonable  time, 
to  be  deternivned  by  the  circumstances  of  eacii  case.  (Wlmer  v, 
Simmons,  685.) 

8.  WATERS  — CHANGING  USE.— After  water  has  been  lawfully 
appropriated  for  some  beneficial  purpose,  the  place  or  character  of  its 
use  may  be  changeii,  though  such  change  injuriously  affects  one  who 
uses  the  water  after  it  passes  from  the  control  of  the  prior  claimant. 
Hence,  if  water  is  appropriated  for  the  purposes  of  placer  mining  and 


1004  Index. 

irrigation,  and  has  been  used  for  such  purposes  for  a  term  of  years,  the 
place  ct  lt«  use  may  be  changed  at  the  pleasure  of  the  owuers. 
(Wimer  v.  SimmoDfi,  685.) 

9.  WATERS— PRESCRIPTION.— In  order  to  establish  a  right  by 

Erescription,  the  acts  relied  upon  to  create  such  prescriptive  right  must 
ave  been  an  invasion  of  tiie  rights  of  the  party  against  whom  it  is  set 
up  of  such  a  character  as  to  afford  him  grouniis  of  action.  The  use  of 
water  under  a  license,  or  by  permission  of  the  prior  appropriator,  is  not 
hostile,  and  cannot  support  a  rlaim  of  right  by  prescriptive  or  adverse 
user.    (Wiuier  v.  Simmons,  685.) 

10.  WATERS— PRESCRIPTION.— After  water  has  been  appropri- 
ated for  mining  purjx)ses,  and  water  from  the  ditch  of  the  prior  appro- 
priator is  discliarged  into  tlie  stream  just  above  the  head  of  the  ditch 
ol  the  subsequf  nt  appropriator,  the  fact  that  the  subsequent  appropriator 
uses  the  water  so  escaping  from  the  ditch  of  the  prior  appropriator  for  a 

Seriod  of  fourteen  years  without  interference  by  tlie  prior  appropriator 
oes  not  create  a  right  to  use  it  by  prescription  or  by  adverse  possession, 
as  the  use,  under  such  circumstances,  does  not  constitute  any  invasion 
of  the  rights  of  the  prior  appropriator,  it  being  neither  ext'hisive,  adverse, 
hostile,  nor  under  a  ckiim  of  right.    OVimer  v.   Simmons,  685.) 

11.  WATERS— ESTOPPEL.— After  water  has  been  appropriated  for 
mining  purposes,  and  water  from  the  prior  appropriator's  ditch  is  dis- 
charged into  the  stream  just  above  the  head  of  the  subsequent  appro- 
priator's ditch,  and  the  prior  appropriator  is  using  only  a  part  of  his 
ditch  at  the  time  tlie  subsequent  appropriator  acquires  his  ditch  with 
notice  that  his  rights  are  subordinate  to  tho:!e  of  the  prior  appropriator, 
and  that  the  prior  appropriator  has  a  right  to  operate  his  ditch  to  its  full 
capacity,  and  it  appears  that  the  subsequent  appropriator  has  never  dis- 
puted such  right,  and  has  never  claimed  any  specitic  amount  of  water, 
the  prior  ai)propriator  is  not  estopped  from  taking  enough  water  to  fill 
his  ditch  by  the  fact  that  he  has,  for  thirteen  years,  allowed  consideral  lo 
water  to  escape  and  go  into  the  subsequeat  approprlator'e  ditch. 
(NNimer   v.   Simmons,  685.) 

12.  WATERS— IRRIGATING  DITCH— COTENANCY.— If  personj 
divert  water  from  a  stream,  for  the  purposes  of  irr;gation,  bv  means  o(, 
a  ditch,  iinder  an  agreement  that  each  shall  have  his  share  of  the  wuter. 
they  are  tenants  in  common  of  the  ditch  and  of  the  right  of  appropii- 
ation,  and  a  c^tntinuous  use  of  the  water  by  one  of  the  parties  must  be 
presumed  to  be  In  malnteuaDce  of  'the  rights  of  all  the  coieuants. 
(Moss  V.  Rose,  743.) 

13.  WATERS— IRRIGATING  DITCH— ABANDONMENT.— Though 
one  of  the  cotenants  of  an  irritrating  <iitch  and  of  the  right  of  a|.i>ropr  - 
ation  of  water  has  failed  for  seven  years  to  put  his  share  of  the  water 
diverted  to  some  beneficial  use,  this  does  not  estai>li8h  an  inteiui  m,  on 
his  part,  to  abandon  his  right,  where  the  evidence  shows  that,  from  tli«4 
time  of  the  appropriation  and  diversion,  he  has  <liligently  improved  his 
land,  and  a<lded  mtterially  each  year  to  the  area  in  cultivation,  thoiigli 
be  Itas  irrigated  the  tract  from  other  atid  more  conveuleui  l>ou^et^. 
(M(j«8   V.   Rose,  743.) 

14.  WATERS— ABANDONMENT.— A  prior  appropriator.  having  the 
exchiHive  right  to  the  use  of  part  of,  or  alt,  the  water  of  a  stream,  nmy 
lo-ie  the  same  by  abandonment,  express  or  implied.  An  aban  ionnuMit 
by  a  failure  to  api)ly  the  appropriation  to  some  useful  purpose  is  BJi 
effective  as  an  express   abandonment.    (Wlnier   v.    Simmons,   (>>.')» 

16.  WATERS— EFFECT  OF  ABANDONMENT.— When  a  water 
right  is  abandone<l,  the  water  l)ecomefl  publici  juris,  and  nubsequent 
api»rot)TiatorH  are  entitle*!  to  It  nccoi'diug  to  their  ruHj>ectlye  prior- 
itle«.    (Wimer  ▼.  Slmmooa,  680.) 
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16.  WATERS— EVIDENCE  OF  ABANDONAIENT,  WHEN  INSUF- 
FICIENT.— If  water  is  appropriated  for  mining  purposes,  and  the  ditch 
conveying  it  is  filled  up  at  a  certain  point  by  permission  of  the  appro- 
priators  with  debris  from  a  mine,  but  upon  an  agreement  that  the  mine 
owners  shall  reopen  the  ditch  upon  request,  there  is  no  evidence  of  an 
intention  to  abandon  the  ditch  below  such  point,  though  that  part  of  it 
has  not  been  used  for  fourteen  years,  where  the  water  is  actually  em- 
ployed during  that  time  in  that  part  of  the  ditch  above  the  obstruction, 
and  it  appears  that  the  appropriators  have  rejected  several  propositions 
to  reopen  the  ditch  and  to  furnish  water  to  persons  below  the  obstruc- 
tion, because  it  would  not  pay  them ;  and  that  they  have  frequently 
spoken  of  the  unused  part  ot  the  ditch  as  theirs,  and  have  protected  it 
from  destruction,  and  refused  to  sell  It.    (Wimer  v.  Simmons,  685.) 

17.  WATERS— ABANDONMENT— EVIDENCE.— There  can  be  no 
abandonment  of  a  water  right  without  an  intent  to  abandon,  and  a  re- 
linquishment of  ;he  right ;  but  the  abandonment  is  complete  when  the 
intention  to  abandon  and  the  relinquishment  of  possession  unite.  Time 
is  not  an  essential  element  of  abandonment;  and  the  intent  to  abandon 
may  be  inferred  from  acta  and  declarations.  (Wimer  v.  Simmons, 
685.) 

18.  WATERS  — ADVERSE  POSSESSION— NONUSER.— A  water 
right  may  be  lost  by  the  adverse  possession  of  another ;  but  nonnser  by 
the  owner  and  adverse  user  by  another  for  a  time  equal  to  that  fixed  by 
the  statute  of  limitations  for  the  recovery  of  real  property  are  necessary 
to  divest  title.    (Wimer  v.  Simmons,  685.) 

19.  WATERS— SURFACE.— Every  proprietor  may  lawfully  improve 
his  property  by  doing  what  is  reasonably  necessary  for  that  purpose,  and. 
unless  guilty  of  some  act  of  negligence  in  the  manner  of  its  execution,  is 
not  answerable  to  an  adjoining  proprietor,  although  he  may  thereby 
cause  surface  water  to  flow  on  the  premises  of  the  latter  to  his  damage; 
but  if,  in  the  execution  of  such  enterprise,  he  is  guilty  of  negligence  whicli 
is  the  natural  and  proximate  cause  of  injury  to  his  neighbor,  he  is  ac- 
countable therefor.    (Beatrice  v.   Leary,   546.) 

20.  WATERS— SURFACE.— The  rule  that  surface  water  is  a  common 
enemy,  and  that  an  owner  may  defend  his  premises  against  it  by  dike  or 
embankment,  without  liability  to  an  adjoining  owner,  is  subject  to  the 
rule  that  every  proprietor  must  so  use  his  own  property  as  not  to  un- 
necessarily and  negligently  injure  his  neighbor.  (Beatrice  v. 
Leary,  546.) 

21.  WATERS,  SURFACE  — QUESTION  FOR  JURY.— The  suf- 
ficiency of  the  capacity  of  ditches  dug  by  a  city  to  carry  off  surface 
water,  and  negligence  in  their  construction,  are  questions  of  fact  for  the 
jury.     (Beatrice  v.  Lyeaiy,  546.) 

22.  WATERS  AND  WATERCOURSES,  POLLUTING.  —  The 
owner  of  lands  through  which  flows  a  brook  or  small  watercourse 
is  entitled  to  an  injunction  to  prevent  the  owners  of  a  cemetery 

,from  constructing  a  sewer  through  and  over  their  premises,  so  as 
to  drain  into  the  brook,  if  the  effect  of  such  sewer  must  be  to  carry 
poisonous  exhalations  from  decomposing  human  bodies  into  the 
Avatercoupse,  thereby  polluting  its  waters.  (Barrett  v.  Mt.  Green- 
wood Cemetery  Assn.,  168.) 

2.^.  NUISANCES.— AN  INCORPORATED  CITY  OR  TOWN  WILL 
NOT  BE  PERMITTED  to  empty  Its  sewerage  into  a  stream  of  water, 
where  the  result  is  the  pollution  thereof.  (Barrett  T.  Mt.  Oreea* 
■wood  Cemetery  Assn.,   1(58.) 

Bee  Injunctions,  4,  6;  Irrigation;  Municipal  Corporations,  12-15. 
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WILLS. 

1.  WILLS— THE  TRUE  TEST  of  the  character  of  an  Instrn- 
ment,  as  to  whether  It  Is  a  will,  is  not  the  testator's  realization  that 
it  is  a  will,  but  his  intention  to  create  a  revocable  disposition  of  hia 
property,  to  accrue  and  take  effect  only  upon  his  death,  and  pass- 
ing no  present  interest  The  essential  characteristic  of  an  instru- 
ment testamentary  in  its  nature  Is,  that  it  operates  only  upon,  and 
by  reason  of,  the  death  of  the  maker  and  is  ambulatory,  and  that  by 
Its  execution  the  maker  has  parted  with  no  rights  and  divested 
himself  of  do  part  of  his  estate.    (Nichols  y.  Emery,  43.) 

2.  WILLS  — EXECUTION  — SIGNATURE.— A  declaration  by  a 
testator  to  certain  persons  that  an  instrument  is  his  will,  and  his  re- 
quest to  them  to  attest  it  as  his  will,  is  sufficient  proof  of  its  due 
execution  as  such,  altliough  it  is  signed  with  a  mark  between  the 
words  of  his  name,  and  none  of  the  witnesses  saw  him  attach  such 
mark  before  they  attested  the  instrument.  (Stephens  v.  Stephema, 
454.) 

3.  INSANE  DELUSIONS.— A  man  may  be  of  Bound  mind  in  r^ard 
to  his  dealings  in  general  wliile  he  is  under  an  iiif^ane  delusion,  and 
whenever  it  appears  that  his  will  was  the  direct  offspring  of  fiis  partial  in- 
sanity or  monomania,  whicii  was  tlie  cause  of  the  disposition  made  by 
liim  of  ills  property,  and  tliat  withont  it  such  disposition  would  not  have 
been  made,  It  should  be  disregarded.    (Thomas  v.  Carter,  770.) 

4.  IF  A  MONOMANTHCAL  DELUSION,  HAVING  NO  FOUNDA- 
TION IN  FACT,  is  entertained  by  a  testator  toward  his  wife,  daughter, 
or  other  heir,  and  is  shown  to  have  t>een  the  operative  motive  which 
caused  the  disiniieriting  of  him  or  her  by  his  will,  it  must  be  disr*^- 
garded  as  being  t<h€  produot  of  an  insane  delusion.  (Thomas  T. 
Carter,  770.) 

See  Evidence,  12;  Negotiable  Instruments,  1. 

WITNESSES. 

1.  WITNESSES— MENTAL  COMPETENCY.— If  preliminary  ob- 
Jection  is  made  that  a  witness  Is  not  mentally  competent  to  testify, 
the  court  must  examine  liim  and  hear  such  tostlniouy  as  is  proper 
in  regard  to  his  mental  condition,  and  determine  if  he  is  competent 
to  testify.  If  the  court  so  decides,  the  weight  of  the  testimony  of 
the  witaioss  Is  for  the  Jury  to  determine.  (Bowdle  v.  Detroit  etc. 
R.  R.  CV)..  30C.) 

2.  WITNESSES-MENTAL  COMPETENCY.-If,  after  a  witness 
has  testified,  evidence  Is  Introduced  of  his  mental  Incompetency  to 
testify,  the  Jury  must  determine  such  competency,  as  well  as  the 

\vMii,'l;ii    t.»  Ih-  :Hia'lH'l   t.i     li-   .esllujouy  oi  aucii   wiiUitw.    (Uuwdle 
▼.  Detroit  etc.  R.  R.  Co.,  Sm.) 

S.  WITNESSES— MENTAL  COMPETENCY.-A  person  affected 
with  insanity  is  competent  as  a  witness.  If  he  has  sufficient  under- 
■tandlng  to  comprehend  the  obligation  of  an  oath,  and  Is  capable  of 
giving  a  ludd  acronait  of  stioh  matters  as  are  In  dispute.  (Bowdle 
V.  iHrtrolt  ertr.  R.  R.  Co..  SCO.) 

4.  WlTNESSES.-IN  AN  ACTION  FOR  THE  ALIENATION  OF 
A  WIFE'S  AFFECTIONS.  It  Is  Improper  to  ask  the  husband,  on  hll 
cross-oxamlnatlon  as  a  witness,  after  he  has  testified  In  chief  that  be 
witnessed  certain  acts  and  conduct  between  his  wife  and  the  defend- 
ant, whether  be  inferred  adultery  from  such  acta  and  conduct,  aa 
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fUs  calls  for  tihe  ertatement  of  a  concltudon,  anid  noit  ft  fact.   (Ad- 
ams V.  Main,  266.) 

5.  EVIDENCE  — EXPERTS.  — IF  BOOKS,  RECORDS,  PAPERS 
AND  ENTRIES  ARE  VOLUMINOUS,  and  of  such  character  as  to 
render  it  difficult  for  the  Jury  to  arrive  at  a  correct  conclusion  as  to 
amounts  and  balances,  accountants  may  be  allowed  to  examine  such 
documents,  and  to  testify  to  the  Tesult.  (Chicago  ertc  B.  R.  Oo.  r. 
Wolcott,  320.) 

See  Accessaries,  etc ;  Appeal,  IS. 
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